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C. L. R, ... ... ... Common l^aw Reports, 3 vols., 1853 — 1855 ... ... ... Eng. 

C. L. R. ... ... ... Commonwealth litw Reports ... ... ... ... ... Aus. 

C. L. R. ... ... Calcutta liaw Reporter ... ... ... ... ... ... Ind. 

C. L. T. ... ... ... Canadian Law Tunes ... ... ... ... ... ... (’an. 

C. L. T, Occ. N. ... Canadian Law Times, Occasional Notes ... ... ... ... Can. 

C. 1*. ... ... ... Upper Canada Common J Mean ... ... ... ... ... Can. 

C. P. D. ... ... ... liaw Reports, (Jommon Pleas Division, 5 vols., 1875 — 1880 ... Eng. 

C. P. D. ... ... ... Cape Provincial Division Reports ... ... ... ... 8. Af. 

CJ, R. [date] A. C. ... (’anadian Reports, Appeal Cas(*s ... ... ... ... Can. 

C. T. 11. ... ... ... Cape Times Reports of the Supreme Court ot tJu> Cape of Good 

Hope S. Af. 

C. W. N Calcutta Weekly Notes Ind. 

Cab. & El. ... ... Cabab<S and Ellis’s Reports, Queen’s Bench Division, 1 vol., 

1882- 1885 Eng. 

Cald. Mag. Cas. ... Caldecott’s MngiBtrat<‘s* Case's, 1 vol., 1776 — 1785 ... ... Eng. 

Callh. ... ... ... Calthrop's (’ily of London Cases, King’s Bench, 1 vol., 1609 — 

1618 Eng. 

Cam. Cas. ... ... Cameron’s Supreme (^oiu*t Cases ... ... ... ... .. Can. 

Cam. Prac. ... ... Cameron’s Supreme Court Practice ... ... ... Can. 

Camp. ... ... ... Campbell’s Reports, Nisi JMus, 4 vols., 1807 — 1816 ... ... Eng. 

('’an. Com. (’as. ... ... Commei*cial Law Reports of Canada ... ... ... ... Can, 

Can. Crim. Cas. ... Canadian Criminal Cases, Annotated ... ... ... ... C^an. 

Can. Oaz, ... ... Canadian Gazette ... ... ... ... ... ... .. Cah. 

Can. Ry. Cas. ... ... Canadian Railway (’ases ... ... ... ... ... ... Can. 

(’ar. A Kir, ... ... Carrington and Kirwan’s Reports, Nisi Prius, 3 vols,, 1843 — 1853 Eng. 

Car. & M. ... ... Carrington and Mai'shmari’s Reports, Nisi Prius, 1 vol., 1841 — 

1842 Eng. 

Car. C. L. ... ... Carrington’s Treatise on Criminal Law ... ... ... ... Can. 

Card. Doc. Ann. ... Cardwell’s Documentary Annals of the Reformed Clnurch of 

England, 2 vols., 1540—1716 Eng. 

Carl. ... ... ... New Brunswick Reports ((’arleton) ... ... ... ... Can. 

Carp. Pat. Cas. ... ... Carpmael’s Patent Cases, 2 vols., 1602 — 1842 ... ... ... Eng. 

Cart. ... ... ... Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 1673 ... Eng. 

Cart. ... ... ... Cases on British North America Act (Cartwright) ... ... Can. 

Garth. ... ... ... Carthew’s Reports, King’s Bench, fol., 1 vol., 1687 — 1700 ... Eng. 

Cary^ ... ... ... Cary’s Reports, t’bancery, 1 vol. ... ... ... ... ... Eng. 

Cas. in Ch. ... ... (’ases in Chancery, fol., 3 parts, 1660 — 1697 ... ... ... Eng. 

Cas. Pract, K. B. ... Cases of Practice, King’s Bench, 1 vol,, 1655—1775 ... ... Eng. 

Cas. Sett. ... ... (’ases of Settlements and Removals, 1 vol., 1685 — 1727 ... Eng. 

Cas. temp. Finch ... Cases tem2). Finch, (’hancery, fol., 1 vol., 1673 — 1680 ... Eng. 

Cas. iemp. King ... Select Cases iemp. King, Chancery, fol., 1 vol., 1724 — 1733 ... Eng. 

Cas. temp. Talb. ... Cases in Equity iemp. Talbot, fol., 1 vol., 1730 — 1737 ... Eng, 

Cass. Dig. ... ... Cassells’ Digest ... ... ... ... ... ... ... Can. 

Ch. (preceded by date) l^w Report, Cliancery Division, since 1890 {e.g., fl891J 1 Ch.) Eng. 

App. ... ... Law Reports, Chancery Appeals, 10 vols., 1865 — 1875 ... Eng. 

Cas. in Ch Choyce Cases in Chancery, 1557 — 1606 ... ... Eng, 

Cb. ... ... ... Upper Canada Chancery Chambers Reports ... ... ... (’an. 

Law Rewrts, Chancery Division, 45 vols., 1875 — 1890 ... Eng. 

Rob. ... ... Christopher Robinson’s Reports, Admiralty, 6 vols., 1798 — 1808 Eng. 

aar. ^am. Cas. ... CJhailey’s Chamber Cases, 2 vols., 1875— 1876 Eng. 

(^ar. Pr. C5as. ... ... Charley’s New Practice Reports, 3 vols., 1875 — 1876 Eng. 

New Brunswick Reports (Chipman) ... ... ... ... Can. 
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XVIU 


Eeports included in this Work and their Abbreviations, 


Cliit. 

Cl. & Pin. 


01. & Sc. Dr. Cas. 
Clay. 

Clif. & Dick. ... 
Clif. &. Stepli. ... 

(k). A 

Co. Knt. 

Co. Inst. 

Co. L. J. 

Co. Liti. 

Co. Itep. 

Ooch 

Oockb. & Down 

(Joll 

Coll. Jurid. 

(k)llos 

CV>lt 

Com 


Com. Can. 

Com, Dig. 

Comb. 

(k)n. & Law. 

Cong. Dig. 

(k>n8t 

Cooko & Al. 

Cooke, Pr. (’as. ... 
CookVf Pr. Deg. 

Coop. O. 

(Joop. Pr. (’as. ... 
(’oop. lemjf, Di'ough. 

Coop. (’oil. 

Cor 

(k)rb. & J). 

( V>rn'spon dances J ud. 
Couper ... 

(but. 

(but. Dig. 

(bwj). 

(bx A: Atk. 

Cbx, (\ (\ 

(bx, P]q. Cns. . . 
(bx, M, & 11. ... 


Or. & .T. 

Cr, & M. 

Cr. & Ph. 

Cr. App. Dop. 
Cr. M. & K. 


Craw. & D. 

Oaw. & 1). Abr. C. 
Cress. Insolv. (’as. 
CMpps’ Church Cas. 
Cix>. Car. 


Cro. Eliz. 


Cro. Jac. 


Cru. Dig. 

Cunn. 

CJurt. 


Chitty’s IVactice Deports, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Deports, House of Lords, 12 vols., 1831 — 

1846 

dark and Scully’s Drainage Cases 

dayton’s Depoiis and Pleas of Assizes at Yorke, 1 vol., 1631 — 

16.50 

Clifford and Kickards* Locus Standi Reports, 3 vols., 1873 — 1884 
(lifford and Stephens* Ix>cus Standi Reports, 2 vols., 1867 — 1872 
(bok’s liower (’anada Admiralty Cburt Cases ... 

(V)ke’H Entries 
(bke’s Institutes 
Colonial Ijaw Journal 
Coke on Littleton (1 Inst.) 

(bke’s Reports, 13 parts, 1.572—1616 
Nova Kcotia Reports (Cochran) ... 

(bckbum and Rowe’s Election Cases, 1 vol., 1833 
(buyer’s Rt'ports, Chancery, 2 vols., 1844 — 1846 
Collectanea Juridica, 2 vols. 

(biles’ (’ases in Parliament, 1 vol., 1697 — 1713 
(’oilman’s Registration Cases, 1 vol., 1879 — 1885 
(’omyns’ Rei)orts, King’s Bench, Common Pleas, and Ex- 
cliequer, fol., 2 voLs., 1695 — 1740 
Conimercial (bses. 1895 — (current) 

(’omyns’ l)ige.st 

(’omborbach’s Reports, King's Bench, fol., 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 

1841—1843 

(bngdon’s Digest 

(bust’s edition of Bolt’s Poor Laws, 3 vols., 1807 

(’ooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1833— 1834 

(’ooke’s Practice Reports, (’omnion Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

(1. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

(^ P. (’ooper’s R(q)orts, Chancery Practice, 1 vol., 1837 — 1838 

(’. P. Cooper’s Ctuses Brougham, Chancery, 1 vol., 1833 — 

1834 

C. P. Cooper’s (’ases temp, (bttenham, (’hancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vol., 1819 
(’oiTespondances Judiciaires 

Couper’s Justiciary Repoi4s (Scotland), 5 voLs., 1868 — 1885 ... 
( k)ut U*es’ IT ni'eporU‘d Cases 
(’out lees’ Digest 

(’owper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

( ’ox and Atkinson’s Registration Appeal Cases, 1 vol. ,1843 — 1846 
E. W. (’ox’s (’riminal Ijaw Cases, 1843- (current) 

S. (’. (’ox’s Equity Cases, 2 vols., 1745 — 1797 ... 

(’ox, Macrae, and llertslet’s County Courts Cases and Appeals, 

1 vol., 1846—1852 

(’I'ompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
( ’i*oinpton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
(’raig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
Cohen’s Criminal Apjieal Reports, 1908 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834— 1835 

Crawford and Dix’s (’ircuit (’ases (Irtdand), 3 vols., 1838 — 1840 
(Trawford and Dix’s Abridged (^ases (Ireland), 1 vol., 1837 — 1838 
Cresswell’s Insolvency Cjise.s, 1 voJ., 1827 — 1829 

(bipps* C’huixjh and C’lergy Cases, 2 pai'ts, 1847 — 1850... 
(’lake’s Re})orts temp, (’harles 1., King’s Bench and Common 

PJefw, 1 vol., 1625—1641 

Oi*ok<»’s Reports tetytp, Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1582—1603 

Croko’s Reports temp, James I., King’s Bench and Common 

Pleas, 1 vol., 1003—1625 

Cruise’s Digest of the Law of Real Property, 7 vols. ... 
Cunningham’s Hearts, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reiwrts, 3 vols., 1834 — 1844 


D. 

D. 0. A. ... 
D. L.R. 


Duxbury’s Reports of the High Court of the South African 
Republic ... 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports 


Eng. 

Eng. 

Can* 


Eng. 

Eng. 

Eng. 

(’an. 

Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 

(’an. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir.* 

(’an. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Can. 

Scot. 

(Tan. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


8. Af. 
Can. 
Can. 
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Ualr. 
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Dan 

Dan. & li. 

Dav. & Mer. 

Dav. Ir 

Dav. Pat. Cas. ... 

Day 

Dea. & Sw. 

Deac 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Dcas & And. 

Do G 

De G. & J. 

De G. A Sin. 

De G. F. At J. ... 

Do G. J. & Sm. 

Do G. M. & G. ... 

Delano ... 

Den. 

Dick. 

Dill 

Dods. 

Donnelly 
J>oug. Kl. Oas. ... 
Doug. K. B. 

Dow 

Dow & 01. 

Dow. & li. 

Dow. A liy. K. B. 

Dow. & Bv. M. C. 
Dow. & By. N. P. 
Dowl. 

Dowl. N. 8. 

Dr. & Wal. 

Dr. & War. 

Dra. 

Drew. 

DitJW. & Sm. 

Drink water 
Drury t<mp. Nap. 

Drury tenij)* Sug. 

Dugd. Orig. 

Dunl. (Ct. of Boss.) 

Dunning 

Durio 

Dyer 


Dalison's Reports, Common Pleas, fol., 1 vol., 1540 — 1574 
Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1008—1720 

Danieirs Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 1829 
Davison and Merivale’s Reports, Queen’s Bench, 1 vol., 1843 — 

1844 

Davys* (or Davis* or Davy’s) Reports (Ireland), 1 vol., 1004 — 

1611 

Davies’ Patent Cases, 1 vol., 1785 — 1816 
Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1831 — 1840 ... 

Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsley and Bell’s Crown Cases Reserved, 1 vol., 1850 — 1858 
Dcarsley’s Crown Cases Iteserved, 1 vol., 1852 — 1850 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankniidcy, 2 vols., 1844 — 1848 ... 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 .. 
De Gex and Smale’s Rcpoi*ts, Chancery, 5 vols., 1840 — 1852 ... 
De Gex, Fisher and Jones’s Repoils, Chancery, 4 vols., 1859 — 

1802 

De Ch'x, Jones, and Smith’s Reports, Chancery, 4 vols., 1802 — 

1805 

Do Gex, Macnaghten and Gordon’s Reports, Cljancery, 8 vols., 

1851—1857 

Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Reports, Chancery, 2 vols., 1559 — 1708 
Dirleton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

100.5—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Hei)orts, Chancery, 1 vol., 183(J — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1770 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, House of I^ords, 0 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Downing and Lownd(*s’ 1^’actice Reports, 7 vols., 1843 — 1840 
Dow'Jing and Hyland’s Reports, King’s Bench, 9 vols., 1822 

—1827 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 
Dowling and Ryland’s Rt‘ports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Repoits, 9 vols., 1830 — 1811 
Dow'ling’s Practice Reports, New Series, 2 vols., 1811 — 1843 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Wari'en’s Reports, Chancery (Ireland), 4 vols., 184 1 - 

1843 

Draper’s King’s Bench Reports ... 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1859 
Drewry and Smale’s Reports, Chancery, 2 vols., 1859 — 1805... 
I)rinkwat€u*’s Rei>orts, Common Plea.s, 1 vol., 1840 — 1811 
Druiy’s Reports icnip, Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 

Drury’s Reports temp, Sugden, Chancery (Ireland), 1 vol., 1841 

—1844 

Dugdale’s Originc.s Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Scries, 24 vols., 

1838—1802 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1754 
Dmie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 

—1642 

Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 


Eng. 

Scot. 

Eng. 

Eng. 


Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

JOng. 

Eng. 


Eng. 


Eng. 


Eng 

Eng. 

Eng. 

Eng. 


Scot. 

Eng, 

hhig. 

Jhig. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Jr. 

Ir 

Can. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 


Scot. 

Eng. 

Scot. 

Eng. 


E. A A. ... 
E. AB. ... 

E. ^E. ... 
E. B. Ac E. 


E. D. C 

E. D, L. 

E. Ij. R. ••• 

E. R. (or Eng. Rep 
E. R. 


.) 


Eag. & Y. 


Upper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols., 1862 — 

1858 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol., 

1858—1860 

Reports of tlie Eastern Districts Court (Cape) from 1880 

South African Law Reports, Eastern Districts Local Division 

Eastern Law Reporter 

English Reports 

Ontario Election Reports ... 

Eagle and Younge’s Tithe Cases, 4 vols., 1204 — 1825 


Can. 

Eng. 

Eng. 

Eng. 
8. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 
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Reports included in this Work and their Abbreviations. 


ISa&t 

East, P. V. 
Ecc* & 

Eden 

Edgar 

Edw. 

Elchics ... 
Emden’s B. C, 


Eng. Pr. Oas. 
Eq. ("as. Abr. 
Eq. Hep. 

Esp. 

Ex. D. ... 
Exch. 


Exch. C. R. 


East’s Beport.s, King’s Bench, 16 vols., 1800 — 1812 Eng. 

East’s Pleas of the Orown Eng. 

Hpinks’ Ecclesiastical and Admiralty Reports, 2 vols.,1853 — 1855 Eng. 

hJden’s Reports, Chancery, 2 vols., 1757 — 1766 Eng. 

Edgar’s Decisions, Court of Session (Scotland), foL, 1724 — 1725 Scot. 

Edwards* Reports, Admiralty, 1 vol., 1808 — 1812 Eng. 

Elchies’ Decisions, Court of ^ssion (Scotland), 2 vols., 1733 — 

1754 Scot. 

Emden’s Building (^ntracts. Building Leases and Building 

Statutes Eng. 

Roscoe’s English Prize Cases, 2 vols., 1745 — 1858 ... ■ ... Eng. 

Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 ... Eng. 

Equity Reports, 3 vols., 1853 — 1855 Eng. 

Espinasse’s Reports, Nisi Prius, 6 vols., 1793—1810 Eng. 

Law Reports, Exchequer Division, 5 vols., 1875 — 1880 ... Eng. 

Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 

1847-— 1856 Eng. 

Exchequer Court Reports ... ... . . ... ... ... Can. 


F. (Ct. of Hess.) 

F. 


F. & P 

F. N. D. 

Fac. Coll. 

Pale. 

Pale. & Fitz. 
Fenton ... 

Ferg. 

h"itz. Nat. Brev. 

Fitz-G 

FI, dc K. 

Fonbl 

For 

Forb 

Fort. Do Laud. 
Fortes. Rep. 

Post 

Fount. 

Fox & S. Ir. 

Fox & S. Reg. ... 


Eras. 

Freem. Ch. 
Frccm. K. B. 


Fraser, Court of Session Cases (Scotland), 5th series, 1898— 1906 Scot. 

Foord’s Reports of the Supreme Court of the Capo of Good 

Hope, 1879-1880 S. Af. 

FoHt(‘r and Finlason’s Reports, Nisi Prius, 4 vols., 1856 — 1807 Eng. 

Finnemore’.s Notes and Digest of Natal Cases, 1863—1807 . . S. Af, 

Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 38 vols., 1752—1841 Scot. 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 Scot. 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 Eng. 

Fenton, Important Judgments ... ... ... ... ... N.Z. 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 Scot. 

Fitzherbert’s Nat ura Brevium ... ... ... ... ... Eng. 

Fitz-Gibbons’ Reports, King's Bench, fol., 1 vol., 1727 — 1731 Eng. 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 voL, 

1840—1842 Ir. 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1852 ... Eng. 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 ... ... Eng. 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 
—1713 Scot. 

Fortesque, De Laudibus Legum Angliro ... .. ... ... Eng. 

Fortescue’s Reports, fol., 1 vol., 1692 — 1736 .. ... . . Eng. 

Foster’s ('rown ("ases, 1 vol., 1708 — 1760 ... . . . Eng. 

Fountainhall’s Decisions, Court of S<*ssion (Scotland), fol., 

2 vols., 1678— 1712 Scot. 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Indand), 

2 vols., 1822—1825 Ir. 

J. S. Fox and C. L. Smith’s Registration Cases, 1 voL, 1886 — 

1895 ... ... ... ... ... ... Eng. 

Fraser (Simon), Election Ca,ses, 2 vols., 1793 ... Eng. 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1706 ... ... Eng. 

Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 

1670—1704 Eng. 


G. 


G. & R. 


G. I. Dig. 


G. W. L. 
Oal. & Dav. 
Gale 

Gaz. L. R. 


Geld. Dig. 
Gib. Cod. 
GifT. 

Gilb. 

Oilb. 0. P. 
Gilb. Ch. 


Gilm. & F. 


Gl. & J, 
Glanv. ... 
Glanv. Ei. Cae 
Glaaoock 


Gregoiow.ski’s Reports of the High Court of the Orange Free 

State from 1883 ... ... ... ... ... S. Af. 

Nova Scotia Reports (Geldert & Russell) ... ... ... Can. 

General Index Digest ... ... ... ... .. ... Can. 

South African Law Repoits, Griqualand West Local Division S Af. 

Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 1843 F^ng. 

Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 ... ... Eng. 

New Zealand (tazette Law Rcpoids ... ... ... ... N.Z, 

Geldert ’s Digest ... ... Can. 

Gibson’s Codex Juris Ecclesiastici Anglican! ... ... ... Eng. 

GifTard’s Reports, Chancery, 5 vols., 1857 — 1865 ... ... Eng. 

Gilbert’s ("ases in Law and Equity, 1 vol., 1713 — 1714 ... Eng. 

GilbcH’s History and Practice of the Court of Common Pleas Eng. 

Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 

1726 Eng. 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 

2 parts, Part I. (Gilmour) 1661 — 1666, Part II. (Falconer) 

1681—1686 Scot. 

Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 Eng, 

(danville, De Legibus ct Consuetudinibus Regni Angliss ... Eng. 

Glanville’s Election Coses, 1 vol., 1623—1624 Eng. 

Glascock’s lieports (Ireland), 1 vol., 1831 — 1832 Ir. 
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Godb 

Gouldsb. 

Gow 

Gr 

Griffin’s Patent Oases 
GwUl 


Godbolt’s Keporis, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1674—1637 

Gouldsborough’s Beports, Queen’s Bench and King’s Bench, 1 

vol., 1586—1601 

Gow’s Reports, Nisi IMus, 1 vol., 1818 — 1820 ... 

Upper Canada Chancery (Grant) ... 

Griffin’s Patent Cases, 1884 — 1887 
Gwillim’s Tithe Cases, 4 vols., 1224 — 1821 


Eng. 


Eng. 

Eng. 

Caii. 

Eng. 

Eng. 


H. 


IT. & C 

n. & N 

II. & Tw. 

H. &W. 

H* B. R. (pi‘ecedcd by 
date) 

H. C 

IJ. E. C 

H. I.. Cos. 

Hag. Adm. 

Hag. ('on. 

Hag. Ecc. 

Hailes 

Hale, C. L. 

Hale, P. (\ 

Ilan. 

Har. & Ruth. ... 
liar. & W. 

Hare. 

Hard 

Hare 

Hawk. P. O. ... 

Hay 

Hay & Marr. 

Hayes 

Hayes & Jo. 

Hem. & M. 

llet 

Hob 

Hodg 

Hog 

Holt, Adm. 

Holt, E(i. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 
Hop. A; Colt. 

Hop. &Ph. 

Horn &. H. 

Hov. Hupp. 

How. C. ... 

How. C. S. 

How. E. E. 

How. P. L. 

Hud. ^ B. 

Hudson’s B. C. ... 
Hume 

Hut 

Hy. BI 

Hyde 


Hertzog’s Reports of the High Court of the South African 
Republic, 1893 

Hurlstone and Coltman’s Reports, Exchequer,4 vols., 1 862 — 1866 
Hurlstone and Norman’s Reports, Exchequcr,7 vols., 1856 — 1802 
Hall and IVells* Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Wahnsley’s Repoiis, Exchequer, 1 vol., 1840 — 

1841 

Hansell’s Reports of Banknipt-cy and Compaiiies’ Winding up 

Cases, 3 vols., 1915—1917 (e.f/., [19151 H. B. R.) 

Reports of the High Court of Griqualand We.st 
Hodgin's Election Reports 

(Clark’s Reports, House of Ix)rds, 11 vols., 1847 — 1806 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 ... 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 voKs., 1700 — 

1791 

Hale’s Common Law 

Hale’s Pleas of the t’rown, 2 vols. 

New Bininswick Reports (Hammy) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1836 

Harcai*se’K Decisions, Court of Session (Scotland), foL, 1 vol., 

1681 1691 

Hardres’ Reports, Exch<*quer, fol., J vol., 1655 — 1009... 

Hare’s Reports, (’hancery, 11 vols., 1811 -1853 
Hawkins’s Ph‘as of the Ci'own, 2 vols. 

Hay’s Reports 

Hay Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 18,30—1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 1802 — 1805 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1027 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reporis, Common Pleas, 3 vols., 1835 1837 

Hogan’s Reporis, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of tlie Road Cases, Admiralty, 1 vol., 1863 — 1 867 
W. Holt’s Equity Reports, 2 vols., 1845... 

8ir John Holt’s Rej>orts, King’s Bench, fol., 1 vol., 1088 — 1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 

Hong Kong Reporis 

Hopwood and (Jolt man’s Registration Cjiscs, 2 vols., 1868 — 1878 
llopwood and Philbrick’s Registration Cases, 1 vol., 1803 — 1867 
Horn and Hurlstone’s Repoi*ts, Exchequer, 2 voLs., 1838 — 1830 
Uovenden’s Supplement to Vosey Jun.’s Rei)ort8, Cliancery, 

2 vols., 1753—1817 

Howard’s Chancery Practice 

Howard’s Suppleratmt to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Imws 

Hudson and Brooke’s Reports, King’s Bf*nch and Excljeqner 

(Irtdand), 2 vols., 1827—1831 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Conunon Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 


S. Af. 
Eng. 
Eng. 
Eng. 


Eng. 


Eng. 
S. Af. 
Can. 
Eng. 
Eiig. 
Eng. 
Eng. 


Scot 

Eng 

Eng. 

Can. 


Eng. 

Eng. 


Scot. 

Eiig. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

L]ng. 

Eng. 

Eng. 


Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 

Eng. 

Jr. 


Ir. 

Jr. 

Ir. 


Ir. 

Eng. 

Scot. 

Eng. 

a 


I. C. L. R. 
I. Ch. R. 

I. Eq. R. 


Irish CJommon Law Re][)orts, 17 vols., 1849 — 1806 
Irish Chancery Reports, 17 vols., 1850 — 1867 ... 
Irish Equity Reports, 13 vols., 1838 — 1851 


Ir. 

Ir. 

Ir. 



xxii Repoets included in this Woek and their Abbreviations. 


!■ Ij. H* ... ... ... 

I. L. R. (Vol.) All. 

I. L. R. (Vol.) Bom. ... 
I. L. R. (Vol.) Calc. ... 
I. L. R. (Vol.) Lah. ... 
I. L. R. (Vol.) Mad. ... 
I. L. K. (Vol.) Pat. 

I. L. R. (Vol.) Ran. 

I. L. T 

I. L. T. Jo 

I. R. (preceded by date) 
I. R. (Vol.) 0. L. 

I. R. Eq 

1. R.| R. & Li. 


Ind. Awards 
Tnd. Jur. N. S. ... 
Ind. Jur. O. S. ... 
Ir. Clr. Rep. 

Ir. Jur. ... 

Ir. L. Rcc, 1st MT. 
Ir. L. Rcc. N. S. 
Irv. 


Irish Law Reports, 13 vols., 1838 — 1861 ... 

Indian Law Reports, Allahabad ... 

Indian J-aw Reports, Bombay . . 

Indian Law Reports, Calcutta 
Indian I-aw Reports, Lahore 
Indian Ijaw Reports, Madras 
Indian Law Reports, Patna 
Indian l^aw Report.s, Rangoon 
Irish iiaw Times, 1H07 — (current) 

Irish l.iaw Times Journal, 1867 — (current) 

Irish Reports, since 1893 (c.flr., [1891] 1 I. R.) . 

Irish Reports, C/ommon Law, 11 vols., 1806 — 1877 
Irish Reports, Equity, 11 vols., 1860 — 1877 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1868—1876 

Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Rt‘port.s of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849— 1866... 

I.iaw Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Heries, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... 


J. Bridg. 

J. D. R. ... 


J. P 

J.P. Jo. 

J. H 

J. R. N. S. 

J. Sljaw, Just. ... 
Jae. 

Jar. & W. 

James 

Jcbb&B. 

Jebb & S. 

Jebb, C. C. 

Jebb, Cr. & Pr. Cas. 
Jenk. 

Jo. & Car. 

Jo. ^ Fiat. 


Jo. Kx. Ir. 
John. 

John. & Jl. 
.fur. 

Jur. N. S. 


Sir John Bridgman’s Repoits, Common Pleas, fob, 1 vol., 1613 

— 1621 

Juta’s Dnily Repoiler, rejiorting Cases in the Cape Provincial 
Division ... 

Justice of the Peace, 1837— (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Jurist Ih'poHs, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1818 -1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s R<‘ports, Chancery, 2 vols., 1810 — 1821 .. 
Nova Scotia Reports (James) ... ... 

J(‘bb and Rourke’s Report.s, Queen's Bench (Inland), 1 vol. 

1841—1812 

Job!) and Symes’ Report.s, Queen's Bt‘ncli (Irelaml), 2 vols., 

1838-1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822—1840 ... 
Jebb’s Crown and Ih’esentment Casrvs 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Kxclie(iuer (Ireland), 1 vol., 1838 

— 1839 

Jones and I.a Touche’s Report.s, Chancery (Ireland), 3 vols., 

1814—1846 

T. JoiK's’ Reports, Exchequer (Ireland), 2 vols., 1834— 1838 ... 

Jobiison's Reports, Chancery, 1 vol., IS.'SH — 1860 

Johnson and llemming’s Reports, Chancery, 2 vols., 1850 — 1862 

Jurist Reports, 18 vols., 1837 — 18.54 

Jurist Reports, Now Series, 12 vols., 1855 — 1867 


K. 


K. &; O. 

K. & J 

K, B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Kaincs, Sid. Dec. 

Kay 

Keb 

Keen 

Keil 

Kcl 

Kel. W 

Kony. 

Keny. (d). 

Kerr 


Kotzi*’s Reports of the High Court of the Transvaal Province, 

1877— ISSl 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kny and Johnson’s Report.s, Chancery, 4 vols., 1854 — 1858 ... 
I^nw Reports, King’s Bench Division, since 1900 {e,g,, [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of St's.sion (Scotland), 

fob, 2 vols., 1540—1741 

Karnes, Remarkable Decisions, C^ourt of Session (Scotland), 

2 vols., 1716-1752 

Kami's, Sidect Decisions, Court of S<‘ssion (Scotland), 1 vol., 

1752—1768 

Kay’s Reports, Chancery, 1 vob, 1853—1854 ... 

Keblo’s Reimrts, fol,, 3 vols., 1661 — 1677 
Keen's Reports, Rolls Court, 2 vols., 1§36 — 1838 
Keilwoy’s Reports, King’s Bench, fob, 1 vol., 1327 — 1578 
Sir John Kclyug’s Reports, Crown Cases, fol., 1 vob, 1662 — 1707 
W. Kelvnge’s Reports, fob, 1 vob, Chancery, 1730 — 1732 ; 

King’s Bench, fob, 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1769 ... 
Chiuicery Cast's in Vol. II. of Kenyon’s Notes of Cases,1753 — 1754 
New' Brunswick Reports (Kerr) ... 


Ir 

Ind. 

In<l. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ip. 

Ir. 

Ip. 

ir. 

Ir. 


Ir. 

N.Z. 

lud. 

Ind. 

Ir, 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. .Vf. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Can. 



Keports included in this Work and their Abbreviations. yriij 


Kilkerran 

En. & Omb. 

Knapp 

Knox 

Konst. & W. Rat. App. 

Konst. Rat. App. 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1738—1752 

Knapp and Omblor’s Election Oas<*s, 1 vol., 1834 — 1835 
Knapp's Reports, Privy Council, 3 vols., 1829 — 1833 ... 

Knox’s Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 

1912 

Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 


L. & G. temp. Plunk. ... 

L. & O. temp, Sugd. 

L. & Welsh 

L. C. M. Gaz. 

L. C. J 

L. C. L. J 

L. C. R 

L. G. R. 

L. J. Adm. 

L. J. Bey. 

L.J.C.C 

L. J. C. P 

L. J. Ch. 

L. J. Eccl 

L. J. Ex. 

L. J . Ex. E(}. 

L. J. K. B. or Q. B. .. 

L. J. M. C 

L. J. N. C 

L. J. O. S 

L. J. P 

L. J. P. & M 

L. ,T. P. C 

L. J. P. M. & A. 

L. Jo 

L. L. R 

L. M. & P 


L. N. ... 

L. R. A. & E. 


L. R. C. 0. R 

L. R. 0. P 

L. R. Kq. 

L. R. Kxch 

L. R. U. L 

Ti. R. Ind. App. 

L. R. Ind. App. Supi). 
Vol. 

L. R. Ir. 


L. R. P. & D. ... 
L. R. P. a 
L. R. Q. B. 

L. R. Q. B. 

L. R. Sc. & Div. 


L. T 

L. T. Jo. 

L. T. O. S. 

L. Th 

Lane 

Lat 

Laws. Reg. Cas. 
Ld. Raym. 

Le. & Ca. 

Leach 

lice 

Lee temp. Hard. 


Lloyd and Goold’s Reports tetnj), Plunkett, Chancery (Ireland), 

I vol., 1834—1839 

Lloyd and Ooold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... 

Lloyd and Welsby's Commercial and Mercantile Oases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 
I.<ower Canada Jurist 
1 x>wer Canada Law Journal 
]x)wer Canada Reports 
1 x)cal G overnment Reports, 1 902 — (curi’en t ) 

Law Journal, Admiralty, 18(55 — 187.“) 

Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912— (<*urrent ) 

Law Journal, Common Pleas, 1831 — 1875 
Law Journal, Chancery, 1831 — (current) 

Law Journal, Ecclesiastical (’oses, 18(5(5—1875 ... 

Law JouiTial , LJxcheq uer, 1831 — 1 875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bcmeh, 1831- (current) 

Tjaw Journal, Magistrates’ Cases, 1831— 189(5 ... 

Law Journal, Notes of Cases, 18(5(5 — 1892 (from 1893, see I^aw 
Journal) ... 

Law Journal, Old Series, 10 vols., 1822 1831 ... 

liaw Journal, Probate, Divorce and Admiralty, 1875- (curi'ent) 

].rfiw Journal, Probate and Matrimonial Cases, 1858—1859, 

180(5- 1875 

Law Journal, Privy Council, 1865— (curnmi) ... 

I^aw Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 
lA'ad(T Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 18.50 — 1851 ... 

I^gal Nc\ns 

Law R(*ports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 

Law R(*ports, Crown Cases Re.served, 2 vols., 1865 — 1875 
Twiw Rejiorts, Common Pl(*as, 10 vols., 1865 —1875 
l^w Reports, Equity Cases, 20 vols., 1865 - 1875 
Law Reports, Exchequer, 10 vols., 1865 - 1875... 

Law Reports, English and Irish Ap])eals and Peerage Claims, 
House of Lords, 7 vols., 18(56 — 1875 
Tiiiw Reports, Indian Appeals, Privy (^ouncil, 1873 — (current) 
Law Reports, India Ai)peals Privy Council, 8upi)lement4iry 

Volume, 1872—1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Tiaw Reports, Probate and Divorce, 3 vols., 18(5.5 — 1875 
l^aw Reports, Privy Council, 6 vols., 18(5.5 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1805 — 1875 
Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866—1875 

Law Times Reports, 1859 — (current) 

IjSw Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1011 ... 

Ijatch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 . . 

Lawson’s Registration Cases, 1895— (current) ... 

Lord Raymond’s Reports, King’s Bench and CJommon Pleas, 

3 vols., 1694—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Leach’s Cro\vn Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols,, 17.52 — 1758 
T. Lee’s Cases temp, Hardwicke, King’s Bench, 1 vol., 1733 — 
1738 


Scot. 

Eng. 

Eng. 


A us. 


Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

(ian. 

(’an. 

Can. 

Can. 

Png. 

lOng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

h:ng. 


Eng. 

Can, 

ICng. 

Eng. 

hhig. 

l^ng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 
Eng. 
Eng. 
Eng. 
( ’an. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



xdv Reports included in this Work and their Abbreviations, 


Leg. Rep. 

Legge 

Leon. 


Lev. 


Lew. 0. 0. 

Ley 

Lib. Afje. 

Lilly 

Lilt 

Lloyd, L. R. . . 
liloyd, l*r. Oafl. . . 

Jjoftt 

Long. & T. 

TiOrds Journals ... 
Lud. E. C. 
Lumley, P. L. C. 
Lush. 

Lui 

Lui. Reg. (’as. ... 
Lynd 


Legal Reporter 

Legge’s Reports ... ... ... ... ... 

Leonard's Reports, King's Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 
1600—1696 


Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 
1838 


Ix'y’s Reports, King’s Bench, fol., 1 voL, 1608 — 1629 

Liber AssLsarum, Year Books, 1 — 51 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize CJases, 5 vols., 1914 — 1918 
LofTt’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Joumals of the House of Ijords .,. 

Luder’s Election (’ases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyehe’s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lynd wood, Provinciale, fol., 1 vol. 


M. 


M. & S 

M. & W. 

M. C. R. 

M. 11. (’. R 

M. I.. R, (Vol.) K. B. or 

R 

M. L. R. (Vol.) S. (J. . 

M. M. Cas 

Mae. 

Mae. & (1, ... , , 

Mac. ir 

M‘(’le 

M‘(^l(‘. Vo 

Macfarlano 

Marl. & Rob 

Macph. (Ct. of Hess.) ... 

Mao(i. 

Macr. 

Mad 

Madd 

Madd. ^ (1 

Madox ... 

Madox, Exeh. ... 

Mag, 

Man. &; (1. 

Man. & Ry. K. B. 

Man. & Ry, M. C. 

Man. L, J. 

Man. L. R 

Man. R. temp. Wood ... 
Mans. 

Mar. L. C 

March 

Marr. 

Marsh. ... 

Marsh. 

Mayu. 

Meg 


M(mzie*s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Mee.sou and Welsby’s Rep(»rts, Exchequer, 16 vols., 1836 — 1847 
Montreal (bndensed Reports 
Madras High Court Reports 

Montreal I^aw Reports, King’s Bench or Queen’s Bench 
Montreal TjiiW Reports, Superior Court ... 

Martin’s R( ‘ports of Mining Ca.ses 
Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 

1852 

Macrae and Hertslet’s Insolvency C’ases, I vol., 1847 — 1852 ... 
M’Clelarid’s Iteports, Exchequer, 1 vol., 1821 ... 

M‘(’lelandand Young<*’H Reports, Exchequer, 1 vol., 1824 — 1825 
Macfai*lan(‘’K Jury Trials, (3ourt of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Mac])hei*son, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Mac(|ueen’s Scotch Appeals, House of Tx)rd.s, 4 vols., 1849 — 1865 
Maerory’s Patent Ca.se.s, 2 parts, 1817 — 1856 
Madras High Court Reports 

Maddock’s Reports, Cliancery, 6 vols., 1815 — 1821 
Mnddoek and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Eormularo Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848— 18.‘)2 

Manning and Orang<‘r’s Reports, Common Pleas, 7 vols., 

1840-1845 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law .lounial 
Manitoba Law Rejiorts 
Manitoba Hoports /emp. Wood 

Manson’s Bankruptcy and Company Coses, 21 vols., 1893 — 1914 
Maritime I^aw Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1630—1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Roporis, Common I*leas, 2 vols., 1813—1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273 — 1326 ... 
Mogone’s Companies Acts Cases, 2 vols., 1889 — 1891 


It. 

Aus. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

(’an. 

Can, 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

(’an. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 


Eng. 

Eng. 
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XXV 


Men. ••• Menzio’s Boporte of the Supi'eme Court of the Cape of Good 

Hope, 1828—1850 8. Af. 

Mor. ... ... ... Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 ... ... 

Milw Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1810 — 1843 Ir. 

Mod. Rep. ... ... Modem Reports, 12 vols., 1609 — 1765 ... ... ... ... Eng. 

Mol. ... ... ... MoUoy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... Ir. 

Mont. ... ... ... Monta^’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... ... Eng. 

Mont. & A. ... ... Montagu and Ayiton’s Reports, Bankmptcy, 3 vols., 1832 — 

1838 Eng. 

Mont. & B Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Mont. & Ch. ... ... Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Mont. & M. ... ... Monta^andMacarthur’sReporis,Bankruptcy,l vol., 1826— 1830 Eng. 

Mont. D. & De O. ... Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 Eng. 

Moo. & P. ... ... Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moo. & 8. ... ... Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moo. Ind. App. ... Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 Eng. 

Moo. P. C. C. ... ... Moore’s Privy Council Cases, 16 vols., 1836 — 1863 ... ... Eng. 

IVIoo. P. C. C. N. S. ... Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 Eng. 

Mood. & M, ... ... Moody and Malkin’s Reports, Nisi l*rius, 1 vol., 1826 — 1830 ... Eng. 

Mood. & R. ... ... Moody and Robinson’s Reports, Nisi IMus, 2 vols., 1830 — 1844 Eng. 

Mood. C. C. ... ... Moody’s Crown Cases Reserved, 2 vols., 1824 — 1814 ... ... Eng. 

Moore, C. P. ... ... J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... Eng, 

Moore, K. B. ... ... Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486—1620 Eng. 

Mor. Diet. ... ... Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532—1808 Scot. 
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99 

Ix>ndon, Chatham & Dover Railway Co. 
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Magistrates. 

Mentd. . 
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Mentioned. 

Met. Dibt. Py. Co. , 



99 

Metropolitan District Railway Co. 

Met. Py. Co. . 



99 

Metropolitan Railway Co. 

Mid. G. W. Py. Co. 



99 

Midland Great Western Railway Co. 

Mid. Py. Co. . 



99 

Midland Railway Co. 
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99 

Mortgage. 

Mtgee. . 



99 

Mortgagee. 

Mtgor. • 



99 

Mortgagor. 

N. B. Py. Co. 



99 

North British Railway Co. 

N. E. Py. Co. 



99 

North Eastern Railway Co. 

N. P. . 



99 

Not Followed. 

K. P. • 



99 

Nisi Prius. 

Ord. 



99 

Order. 

Overd. • 
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Overruled. 
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R. D. C. 
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R. S. A. 
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R. S. 0. 
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R. S. 0. 
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• II 

Regn. of Trade Mk. 
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• II 
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• II 
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• II 
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• II 
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• II 

S.S. 


• II 
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• II 
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Union Assmt. Com. 

• 

• II 
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• II 
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• II 

Workmen’s Comp. Act 
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Privy Council. 

Petition or Election Petition. 

Plaintiff. 

Queen’s Bench Division. 

Queere. 

llural Council. 

llural District Council. 

llural Sanitary Authority. 

Ileviscd Statutes of Canada, 
llules of the Supremo Court, 1883. 
Ileforred. 

llegistration of Trade Mark. 

Registrar of Trade Marks. 

Respondent. 

Restoring. 

Reversed. 

Reversing. 

Bail. Co. or Railway Co. 

Same Case. 

Supremo Court of a Colony. 

Settled Estates. 

South Eastern Chatham Railway Co. 
South Eastern Railway Co. 

Same I’oint. 

St eamship. 

Schedide. 

Scire jaciaa. 

Sect ion. 

Settled Land Act. 

Settlement. 

Society. 

Soci(St(.^ Anonyme, etc. 

Solicitor. 

Trade ^Mark. 

Tramv\ ays Company. 

TTrban Council, 

IJiban DLtrict Council. 

United States of America. 

Union Ass(*ssmcnt Committee, 
turban Sanitary Authority. 

Vice-Chancellor. 

Workmen’s Compensation Act. 
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MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING OASES, 


Tub different expressions used to describe the effect of the annotatinf:^ coses have the 
following meanings, and the classiii cation of the annotating cases has been done s1i*ictly 
in accordance with these meanings. The annotating cases, except such ns are clivssifit'd 
os “ Mentioned,*’ are grouped according to the points in the case wliich tliey annotate : 
within these groups they are listed chronologically, except sucli as are classitUni as 
“ -Referred to,** which come at the end of the grou]> and ai‘o arranged inter sc in chrono- 
logical order. Cases whicli annotate the annotat/Cd case generally are grouped together 
after cases which annotate specific points, similai'ly arranged, and arc followed by ciises 
classified as “ Mentioned ’* arranged chronologically inter ae. The terms used in classi- 
fying the annotating cases are as follows ; — 

** Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case wliere the latter is 
in a higher court than the former. 

“ Considered ** (Consd.). — This expression is used where the remarks in the annotating 
cose are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

Distinguished ** (Distd.).~-This expression is used where the earlier case is not neces- 
sarily doubti'd, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — ^This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to sliow that it is not accurate. 

“ Explained ** (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

Extended ** (Extd.). — Compare ** Applied,” supra, 

** Followed ** (Folld.). — This expression is used to denote that the same principles of law 
arc applied in the two cases. It docs not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

” Not Followed ** (N.F.). — CJompare ” Followed,” supra, to which it is the adverse. 

” Overruled ’* (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ** (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

” Mentioned ** (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Accord and Satis fad ion 
Halt • • • 
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Bills of Exchange 
Bonds 
Contracts , 
Contributory 
Corporations 
Covenants in Deeds 
Infants 
Insurance . 

Joint Tort-feasors 


See Contract. 

„ Admiralty ; Crimi- 
nal LAW ; Macjis- 
tratks. 

,, Bankers. 

„ Bills of Exciunge. 
„ Bonds ; ExECUTOits. 
„ (’ONTRACT. 

„ Companies. 

„ Corporations. 

,, Deeds. 

„ Infants. 

,, Insurance. 

„ Tort. 
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Partners . 
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„ liiMiTATioN OP Ac- 
tions ; Heal Pro- 
perty. 
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M Partnership. 
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,, BiiJiS OP Exchange. 
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„ Aniaials ; Auction 
AND Auctioneers; 
Eood AND Drugs ; 
Sale of Coods. 


Part I.— Characteristics of Guarantee. 


1. How constituted — General rule.] — (1) A 

contract of guarantee may under spinial circu in- 
stances be one of those contracts in which uberrima 
jides is required on the pari of th(» jx'rson with 
wliorn tJie contract is made tliough oidinarily a 
guarantee is not one of such contracts. 

Ordinary contracts of guarantet* arc not amongst 
tliose requiring ubeyrima Jules on the ]mrt of tlic 
creditor towards the surc'tjL A mere non-com- 
munication to the surety by the creditor of facts 
known to him alTi'cting the risk to be uiidiTtaken 
by tlio surety will not vitiate tlie contract, unl(‘ss 
there be fraud or misrepresentation. Hut the 
difference between th(‘S(‘ two claRS(‘s of contract 
(inburance A: guarantee] does not dejunid upon any 
essential difference between tJie word “ iiihurance ” 
A the word “ guarantee.” Then* is no magic in 
tlie use of those words. Th(' words, to a great 
extent, have the same meaning A: effect ; A many 
contracts may with equal propriety be called 
contracts of insurance or contracts of guarant(*e. 
Whether the contract be one requiring uberrima 
Jides or not must depend upon its substantial 
character A:, how it came to be eff(*cted (Bomer, 
L.J.). 

(2) In general, contracts of guarant<‘e are 
between persons wlio occupy, or ultimately assume 
the positions of creditor, debtor, A surety, A 
thereby the surety becomes bound to pay the d<‘bt 
or make good the default of the debtor. In general 
the creditor does not himself go to the .sur<*ty, 
or r(>present, or exi>lain to the surety, the risk to 
be nin. "I'he surety often takes the position from 
motives of friendship to the debtor, A generally 
not as the result of any direct bargaining between 
him A the creditor, or in consideration of any 
remuneration passing to him from the c-reditor 
(Komer, L.J.). — Seaton v. Heath, Seaton r. 
Burnand, (1899] 1 Q. B. 782 ; 08 L. J. Q. H. 
981 ; 80 L. T. 579 ; 47 W. K. 487 ; 15 T. L. B. 
297 ; 4 Com. Cas. 193, C. A. ; on appeal^ sub nom, 
Seaton v. Burnand, Burnand v, Seaton, [1900J 
A. C. 135. 

Annotations : — As to (1) Consd. Dent on *h Ebtatc, LJeensea 

Jnsce. Corpn. & Guaranteo Fund r. Denton, flU04J 2 
Ch. 178. Kefd. Parr’a Hunk r. Albert Minea Syndicate 


(1900), r* Com. CuH. IIC; London GonoTul Oninlbn^ Co. 
r. llollov’in\, 119121 2 K. B. 72. (hmrttllu, Mentd. Floyd 
r. Gibson (1909^ 100 L. 7C1 ; Cuntleio Mecranico 
Brliidisino r. .lansoii, 11912] 3 K. B. 152; Bnnbnry r. 
Bank of Monlit-al. 1191H1 A. C. (>20 ; Yoike v. VoikHliiro 
Iiihce., 119IS] 1 k. IL 01)2; Wilson r. UnltiHl Couutiea 
Bank, 11920] A. C. 102 ; YoikHhiie Insee. i\ CmiiK*, [1922] 
2 A. C. 511. 

2 . Promise to pay by surety — Original 

distinguished from collateral contract.] — WluTe 
delt. eoni(‘s ordy in aid of another, so that there is 
a rinnedy against both, it is a eollat(*ral promise, 
A void by Slat. Frauds : otherwi8t‘ where tlie whole 
credit is givim lo d(‘ll . 

If two come lo a sho]), A one buys, A th(‘ of her, 
lo gain liim citxlit, iiromises tlie selliT, ” If Ji(‘ does 
not ])ay you, J will,” \ Ids is a collat(‘ral undertaking, 
A void wdtiiout WTiting, by Staf. Frauds ; but if 
lie sa>s, ” Jiot Jiim huv(‘ the goods, 1 will be your 
jiayinastcr,” or ” I will sih* >ou paid,” this is an 
undertaking as for liimself, A lie shall bi* intended 
to be the very hn^ej*, A tlie otlnn* to act but as Ids 
servant {per Cur.). 

If A. is about to hire a horsi* from B., A C. (in 
order to encourage B. to hmd tin* liorsc) say to 
him, ” Jjot A. have the horse A J undertake Unit 
he shall rc-deliver it to you safely,” this is a 
collat<‘ral promise within Slat. Frauds, A void, 
it not being in writing. --Birjcmyr c. Darnell 
(1704), 1 Salk. 27 ; 91 E. K. 27 ; sub nom. Buric- 
MIRE V, Darnel, Holt, K. B. 000 ; 0 Mod. Ih‘p. 
248 ; sub nonu Ih>rRKMiRE?\ Darnell, .3 Salk. 15 ; 
sub nom. Buc’KMYR v. Darnall, 2 Ld. Hayin. 1085. 
Annotations Refd. Tmnlinson r. GUI (1750), Ainb. .330; 
Wilhaiiib r. Bjiiub (1803), 1 Moo. P. V. C. N. S. 151. 

3 , ,] — Promise that S. will 

jiay such a sum for w^ork to be done. WJien Ui<* 
W'ork is i)erJorm(‘d, an indebitatus assumpsit li(*H 
against tlie party promising, for tin* sum. 

Tliere is a differ(*nce betwef*n a conditional A 
an absolute undiu taking ; as if A. promise to pay 
B. such a sum if C. does not, there A. is but a 
security for C. But if A. promistj that C. will jiay 
such a sum, A. is the ]>rincipal debtor, for the act 
done was on his credit A no way upon (’. (Lee, J.). 
— Gordon v, Martin (1731), Fitz-G. 302; 2 
Barn. K. B. 13 ; 91 E. B. 700. 


PART 1. 

a. JIow constituted — Promise to pay 
oy surety.] — A. contracts to make 
a highway, A B. becomes A.*» surety. 
A. employs C. to cut timber for him. Sc 
while thus eugagod A. falls in his 


contract. B. tells C. to go on A he will 
see him paid ; --Held : A. was prlinuriiy 
liable on his contract, A B. as a gua- 
rantor. — Nk’iiolas V. Kino A Gar- 
side (1849), 6 U. 0. K. 324. -CAN. 

b. — — — The covenant lo 


an asHlgnincnt of an ugroomont for sale 
whereby the assignor covenanls “ that 
in case of Oefaiilt by the xmi chaser in 
payment of any sum or siiiiis of money 
which shall become duo or owing under 
the said articles of agrooment, that he 
will forthwith on demand, well A truly 
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Guarantee and Indemnity. 


4, ,] — Oldham v, Allen 

(1784), cited in 2 Or. & M. at p. 433 ; 3 L. J. Ex. 
at p. 128; 149E. K. 830. 

Annotation Consd. Simp^^ou t?. Penton (1834), 2 O. & M. 

430. 

6. Nature of transaction — Word “ guarantee** 
not conclusive.] — 8 ., \^)io employed E. A (’o. as 
his brokeis, A L. & Co. as his general agents, 
gave E. k Co. the following undertaking : “In 
eoiisideialion of your allowing L. k Co. to draw 
upon you to the ext<*nt of £12,000, k your accepting 
thie(* drafts accordingly, 1 hereby guaiantee to 
you tliat amount ; it being distinctly understood, 
that payment of these drafts is to be provided 
either by myself, or L. & Co., in direct discountable 
bills.” E. k Co. accordingly accepted k paid 
these drafts, in consideration ol wliich they received 
from S. A L. A Co. vifrious substituted bills. 
H. A li. A Co. resjiectively became bkpt., when the 
substituted bills were still running, A which were 
not paid wlien they fell due : — Held : E. A Co. 
w(*re <*ntitl(*d to iirove the commission against S., 
tlie balanc(‘ that was due to them in respect of their 
advances on the faitli ot this undei taking, which 
was not so much a guarantc'c, as an original under- 
taking of »S. as a principal. Semhlc : it would 
have been provable, even though the instrument 
was consideied ns a guarani(H‘. 

1’lie meaning of the word “ guarantee ” is to 
be ascertained from the nature of the instrument 
in whicli it is used, as well as from the nature of 
the transaction between the parties; A the con- 
clusicm does not nec'essarily follow, that the party 
using the term is merely a surety (Sin G. Kobe). — 
Me SUDELL, Ex p. Himpson (1834), 3 Deac. A Oh. 
702 ; 1 Mont . A A. 541 ; 3 L. J. Jicy. 113, Ot. of K. 
Annotations : — Mentd. Me Uofltroii, hi p. Kalcigh (1838). 

3 Mont. Ac A. 070 , Abbott r. Hlcka (1839), 7 Scott, 715 ; 

Lano V. Buighart (1841), 3 Man, & G. 597 ; Me WUUb, 

hxp. Brook (1848), 17 L. J. Bey. 8. 

6, liolder of a poliey in 

A. C^o. received a circular stating that it was 
“ dissolved,” A its busim'ss A assets had been 
transtt*rred to Jh Oo., A that he was entitled to 
hav<» his poliey exchanged for a new one in B. Co., 
or to ha\e an iiidorsc*ment by B. Co. on the old 
policy, “guaranteeing the fullilmont ” of the old 
policy, lie aecei)te(l the latter alternative, A 
obtained an indorsement, charging tlio assets of 

B. Oo. with the paymemt of the old policy : — 
Held : he had acceptc'd the liability of B. Co, 
in lieu of, A not as surety for, that of A. Co. 

It is pivsscd upon me that according to the 
circular he is enlitlc'd to treat that endom'ment as 
a ^larant/ce A not as a novation, an alternative 
being offered A the word “ guaraiiU'e “ used. 
I must consider the wliole of that letter A I think 
that tlie cndorsc'ment on tlie old policy meant 
the same thing as the taking a new poliey. So too, 
lie [the holder] seems at tii’st to liavo considered 
A tiie idea of its being a guarantee is a mere after- 
thouglil (Matjns, V.-C .). — He International 
Eipe Assurance Society A Hercules Insurance 
Co., Ex p. Blood (1870), L. K. 9 Eq, 316 ; 39 
E. J. Ch. 295 ; 22 E. T. 467 ; 18 W. K. 370. 
Annotation : — ^Mentd. Re India & London Life Aasoo. (1872), 

20 W. IL 586. 

7, J — Seaton r. Heatit, Seaton 

V. Burnand, No. 1, ante, 

8, .] — ( 1 ) An arrangement whereby 

the guai'ontui's of an issue of debentures are released 


from their guarantee, the interest on the debenture 
debt is increased, new trustees of the trust deed 
securing the debentures are appointed, A the 
sinking fund discontinued, in an “ arrangement or 
compromise ” which the ct. has jurisdiction to 
sanction under Joint-Stock Cos. Arrangement Act, 
1870 (c. 104). 

(2) A resolution making such an arrangement 
A carried by the requisite majority at a meeting 
of the debenture-holders of a eo. is binding upon 
the minority. 

(3) Some considerable discussion has taken 
place as to the nature of this so-called guarantee ; 
is it, or is it not an ordinary contract of suretyship, 
or is it not rather, althougli called a guarantee, 
a poUcy of insurance against the happening of 
cci*tain events ? If it is necessary to decide the 
question, in my opinion this document does not 
embody a mere contract of suretyship. The 
mere disappearance of tlie debenture debt would 
not necessarily destroy tlie efficiency ot the 
guarantee ; but if the resolutions are binding, as 
defts. say they are, the guarantee* would necessarily 
be gone, because the guarantee is to be of the 
payment of the money due under these debentures, 
A the terms of the agreement by which pltf. on 
this assumption is bound require that he shall 
accept a debenture without the guarantee. It 
could not, then, be taken to be an insurance 
against loss under the fresh debentures, for the 
debenture-holder is bound to accept them as 
debentures without guarantees. It was the 
insurance of the original, A could not be taken 
to be the insurance of the new debentures 
(Warrington, J.).— Siiaw v. Boyce, Ltd., [1911 j 
1 Ch. 138; 80 L. J. Ch. 163; 103 E. T. 712; 
65 8ol. Jo. 188 ; 18 Mans. 159. 

Annotation : — As to (3) Re!d. Me Law Guarantee Trust & 

Acoldont Soo., Liverpool Mortgra^ Inuce. Ooao, [1914] 

2 Oh. 017. 

9, Form of contract — Insurance policy.] 

— A bank advanced £4,000 upon a mtgo. of a 
public-house. The mtge. deed contained a joint 
A several covenant by the mtgor. A D. (who, it 
was recited, “ had agreed to join as surety for the 
mtgor.”) to pay to the bank, on demand by them 
left at the public-house, the principal A interest, 
subject to a proviso that D.’s liability should be 
limited to £1,000 ; A the deed provided that the 
power of sale conferred on mt gees, by Conveyancing 
Act, 1881 (c. 41 ), should be exercisable at any time 
after such demand without any further notice ; 
A it was also provided A agreed that although, as 
between the mtgor. A D., 1). was only surety for 
the mtgor., yet, as between D. A the bank, D. 
should be considered as principal debtor for the 
whole mtge. debt. The mtge. deed also contained 
a covenant by the mtgor. to insure the mtge. debt 
A interest with pltf. co. in the name of the bank. 
Accordingly a mtge. insurance policy was effected 
with pltf. CO., whereby the co. agreed that, if the 
bank should become entitled under their power of 
sale to sell the mtge. premises A should give notice 
in writing tliereof to the co., the co. would after 
the expiration of six months from the receipt of the 
notice pay the principal A interest ; A it was 
agreed that thereupon the bank should assim to 
the co. the mtge. debt A all securities therefor at 
the time of granting this policy. The co. were 
aware of D.*s covenant. Under this policy, the 


Sil 


lay or cause to bo paid to the assiernoe. 
An Buooossors or aeslRns, any sum or 
sums 80 in default,” Is a contract 
of surctvshlp.— G rnkral Finavcial 
OORPN. OF Canada r. Ijc Jrunk. [ 1918] 
1 W. W. n. 372 ; II Bask. L. R. 88 ; 


39 D. L. R. 33.— CAN. 

5 i. S'aiure of iransadion — Word 
** ffuaraniee ** not otmrlwsiDC.)— I m- 
perial Roopino Co. p. Dick (1913), 
23 W. L. K. 821 : 10 D. L. R. 484 ; 


4 W. W. R. 100 ; 5 Alta. L. R. 470.— 
GAN. 


0 . ** Cautionary obligation ” 

— Undertaking to give guarantee,}-^ 
An undertaking by defenders to give. 
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mlgor. having made default, the co. paid £5,000 
for principal, interest, & costs. The intged. pro- 
perty realised £4,000, & the securities for the debt 
were transferred by the bank, to the co. The co. 
claimed to recover the £1,000 balance against D.’s 
estate under the covenant in tlie mtgo. deed : — 
Heid: (1) the policy was not a contract of 
indemnity, but was a contract of suretyship ; 
(2) upon llie true construction of the contract the 
CO. were not co-sureties with I), so as to entitle 
liim to contribution, but were guarantors to the 
bank against the default of both the intgor. <& D. 

(8) Tile contention is that the very form of tlie 
obligation which they had undertaken towards 
the bank was sufll(*ient to show tliat the corpn. 
had entered, not into a contract of suretyship but 
into a contract of insurance. No doubt tlie form 
is that of a policy of insurance but 1 think there is 
nothing in the form of the contract being that of a 
policy of insurance to lire vent the contract being 
one of guarantee (Vaughan Williams, L.J.). — 
lie Denton’s Estate, Licenses Insuiiance 
C’ORPN. & Guaranteio Fund, Ltd. v. Denton, 
[1901] 2 Ch. 178 ; 73 L. J. Ch. 405 ; 90 L. T. 098 ; 
52 W. K. 484 ; 48 Sol. Jo. 390, O. A. 

AnnotaWms : — As to (3) Refd. Shaw v. Uoyco, fl9UJ 1 Ch. 

138 ; Re Law Guarantee Trust Sc Accident Stic., Lnorpool 

Mortgatfo Iuhco. Ca‘^o, 11911] 2 Ch. 617. 

aSVc, generally, Insurance. 

10. Arises out of contract— Not tort.] — 

He Stratton, Ex p. Halting, No. 780, po,sf. 

11. Distinguished from absolute promise to 
pay.1 — ^The declaration stated, that by an indenture 
innclo between 11., of the llrst part, pltf. of tlie 
second part, & defts. of tlie third part, defts. 
covenanted to pay pltf. £100 on Aug. 31, then next. 
The idea set out on oyer, an indenture, by which 
(af^r r(‘ciling that in consideration of £300 4fc £100 
paid to It. by pltf.) JL mortgaged certain premi.scs 
to pltf. ; deft. & II., for the more eliectually 
securing the repayment of the said sum of £100 
<& interest, covenanted witli pltf. to pay that sum 

6 interest, on Aug. 31, then next; — Held: this 
was ail absolute covenant to pay a sum of mon(*y 
on a day certain, on whicli debt might be main- 
tained. — Evans r. .Tones (1839), 5 M. k W. 2tK5 ; 

7 Dowl. 482 ; 8 L. J. Ex. 257 ; 3 Jur. 705 ; J51 
E. R. 120. 

Avnotatiems : — ^Refd. Ilarriflon v. MatthowH (1812), 2 Dowl. 

N. S. 318 ; Sison v. Kidman (1842), 3 Alan. & G. 810 ; 

Marbhall r. Wilhon (1866). 14 W. U. 699. 

See, aUio, Nos. 2-4, ante, & compare Part III., 
Sect. 2, sub-sect. 1, post. 

12. Distinguished from indemnity — Statute of 
Frauds, s. 4,] — A promise by deft, in consideration 
of pltf. accepting certain bids of exchang<‘, to 
indemnify him from liability to make payments 
in respect of such bills is not within above sect. 

Deft. oraDy promised pltf. that, if he, pltf., 
would accept certain bills for a firm in which deft.’s 
son was a partner, he, deft., would provide pltf. 
with funds to meet the bills : — Held : this was 
a promise of indemnity & not of guarantee, & 
not required by above sect, to be in writing. 

A promise io be liable for a debt conditionally 
on the principal debtor making default is a 
guarantee, & is a promise to make good the 
default of another within the statute. On the 


other hand, a promise to become liable for a debt 
whenever the per^n to whom the promise is made 
should become liable, is not a promise within 
Stnt. Frauds & need not be in writing (Lopes, 

L.J.). 

Tliere is a plain distinction between a promise 
to pay the creditor if the principal debtor makes 
default in payment, eVi a promise to keep a person 
who has entered, or is about to enter, into a con- 
tract of liability, indemnilied against that liability 
independently of the question whether a Ihiid 
person makes default or not (Davey, L.,1.). — 
Guild & (’o. v. (’onkad, [1894] 2 Q. R. 885 ; (13 
L. .J. Q. B. 721 ; 71 J.. T. 140 ; 42 W. R. (U2 ; 
10 T. L. R. 549 ; 38 Sol. Jo. 579 : 9 R. 710, G. A. 

Annotation: — Distd. Ilailmrg India Rubber Comb Co. r. 

Alartm, (1902J 1 K. B. 778. 

13. .] — A. CO. issued debentures in encli 

of which it promised to pay £100 on Aug. 30, 1910, 
or upon such earlier day as the principal sum should 
become payable in accordance with llie conditions 
indors(‘d thereon, & to pay interest in the m(*an- 
time. UndiT the conditions the principal sum 
became payable on the happening of any one of 
certain events, as, lor instance^, default in payment 
of hit crest or (he winding up of the co. A guarantee 
society by a ])olicy piinted at the foot of each 
dcdienture guaranteed to the r(‘gisk*rod liolder 
(h(‘reo£ payment of th(‘ principal sum to bc'coine 
due und(‘r the debentui*o in manner following, 
namely, if the co. made default inpayment of the 
prineipal sum or any part thereof the sooad y would 
pay the amount ther(‘of upon whichever of tlie 
days following should iirst liap})t‘n, namidy, 
on Aug. 30, 1910, or on tin* day afttn* the securities 
for the debent ure-hold(‘rR should have beem enforced 

completely realised A disturbinl. Subsequent ly 
the guarantee society (‘iitered into a contract with 
a mtgo. insurvanee co. 'whereby the latti'r in con- 
sideration of a yearly priunium guarani (*c‘(l the 
society to the extent of 1 wo-(4(‘Vf‘ritlis of lh<» risk 
insured by the .societ y und(‘r ( ludr policy, As ( he like 
pro])orlion of all costs Ac ('X))ens<'s incurred by the 
society with the consent ol the intge. insurance co, 
in respect of any claim arising under the policy. 
Default was made in payment ol llu' dc'benlures, 
Ac in 1909 the society entered into possession of the 
debenture-hold (*rs’ secuiitii‘s. Shortly afUu'wards 
the soehdy went into liquidation, Ac after tlie 
debenture-holders’ seeiiritic'shad be(*n realist'd A: the 
proceeds dislribuit'd there remairn^d a deficiency 
due to them of £4,988 ; — Held: (1) the contract 
between the society Ac the intge. insurance* co. 
was a contract of insurance, the co. was liable* 
te^ pay to the liquidatejr eif the soedety two-elevenths 
of the deficiency of £4,988, Ac not in(*rely two- 
elevenths of the divielonel payable* by the* society 
to the debenture-holders iipein that deficiency ; 
(2) even if the contract was a contract of indemnity 
the mtge. insurance co. would still be liable to the 
liquidator for two-eleven tlis of the deficiency. — 
He liAW Guarantee Trust Ac Accident Society, 
Ltd., Liverpool Mortgage Insurance Co.^b 
Case, [1914] 2 Gh. 617 ; 84 L. J. Ch. 1 ; 111 L. T. 
817 ; 30 T. L. R. 016 ; 58 Sol. Jo. 704, C. A. 
Annotations : — As to (1) Eipld. ft Distd. Rritlflh DominionB 

Gonoral InHoe. v. Duder, 1J9161 2 K. B. 394. As io (2) 

Consd. British DoinlniiiQS Gonoral Innci*. r. Duder, (1915) 


when required, a gruaranty for the 
repayment of money to be lent by 
puTBuer l8 a good “ cautionary obliga- 
tion ” within 1856 Act, 8 . 6.— Wallace 
t*. Gibson. 11895J A. C. 354.— SCOT. 

Hi. IHstinguished from absohUe 
promise to »ay.l— Deft, employed pltf., 
promising In addition to his ordinary 
wages to pay him the arrears of wages 
due by W. : — Held : not an under- 


taking to answer for the debt of 
another, but a new & original promise 
made upon a distinct consldcratlor of 
benefit to deft.- Tumblay v. Mkyebs 
(18.58), 16 U. O. R 143.- CAN. 

.] — ^A. undert-ook to** hold 

himself liable ** for medical attendance 
to B. : — Held : not an agreement of 
suretyship hot A. liable as prlnclpM.— - 
Renou ©. Walcott (1909), 10 h. C. 


240.— S. AF. 

13 i. IHstinguished from indemnity.] 
— A. assigned his Interest In land & 
gave a bond to his assignee with respect 
to payments under the sale agreement : 
— iletld : the bond was a guarantee of 
payment ft not an Independent con- 
tract of indemnity, because it was so 
treated by the parties ft its wording ft 
the nature of the transaction so 
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2 K. B. 394. Befd. Britisli Union & National Insce. v. 

ItawBon, [lOlG] 2 Ch. 476. Generally, Befd* He Law 

Gnaranleo Trust & Accidont Soc., Godson’s Claim, [1915] 

1 Ch. .340. Mentd. Anglo*Baltlc Sc Modlterranoan Bank 

V, Barber, [1924] 2 K, B. 410. 

For indemnity generally, sre l*art XII., post. 

14, Dlstingutehed from Insurance.] — W. Life 
Assurance fclociety, under a power contained in 
theii’ deed of setilcmenl for tlie purpose, in June, 
1865 transferred their funds & propeity to A. (Jo., 
A. Co. agreeing, in consideration tliereof, to pay 
& satisfy all claims Sc demands upon W. Society, 
when & as the sam(‘ should successively arise, & 
to take upon itself all other liabilities of every 
description of the said society. A. Co. became 
insolvent in 1869, & therefore unable to fulfil its 
engagements with W. Hociety ; Sc W. Society 
claimed a lien upon the funds Sc property 
transferred, for the purpose of satisfying the 
liabilities of W. Hociety, which had been tlirowTi 
back upon it by the failure of A. Co. The parti- 
culars of t lie funds & proi)orty transferred, which 
were vested in tnjstees, consisted of a lease of a 
liouse, ot several mtges., Sc certain re-assurance 
]>olicies effected by W. Society with other assurance 
cos. upon lives assured in W. Society. The claim 
was suj)iJorted (inter aha) on the ground that W. 
Society, on the transfer being effected, became 
sureties to its creditors for the liabilities accepted 
by A. Co., Sc therefore entitled to the benefit of 
any security possessed by the piincii)al debtor : — 
Held: W. Society were not sureties for A. Co. 
for the discharge of the liabilities of W. Society ; 
for the creditors of W. Soci(*ty did not, by the 
undertaking, become creditors of A. Co. — Jic 
AJ.BEKT Life Assurance Co., Kx p. Western 
iJFE Assurance Soctety ^870), L. B. 11 Eq. 
164 ; 40 L. J. Oh. 106 ; 23 L. T. 720 ; 10 W. B. 
321. 

Annotation Mentd. Davies v. Tbomas, [1900] 2 Ch. 462. 

15. -.] — By an instrument puriJorting to 

b(* a “ policy of insurance,” it was witnessed that 
defts. guaranteed to the ” assured,” pltf., payment 
of a sum of money deposited by tier in a bank in 
AiLstralia, if the bank should make default in 
paying tJie same. Tlie bank made default in 


payment of the sum deposited. Subsequently 
to such default a scheme of arrangement between 
the bank & its creditors was, under the provisions 
of a statute of the colony, sanctioned by a meeting 
of creditoi’s & the colonial ct. By this scheme the 
bank was to be wound up Ac a new bank constituted, 
the creditors becoming entitled to certain rights 
against the new bank in satisfaction of their debts. 
Bltf. did not assent to this scheme, which, however, 
was binding upon her by the colonial statute !— 
Hild : defts. remained liable to pltf. under their 
contract notwithstanding the sclieme of arrange- 
ment. 

The contract in question begins with the words 
“ This policy of insurance.” it seems to me clear 
that the intention was that this contract should 
be one of insurance & tliat those wlio entered into 
it with pltf. should be in the position of under- 
writers. An underwriter is not a surety. He is 
a person who undertakes to pay money in a certain 
event. 3'he form of a policy is not that of a 
guarantee. A policy on a ship, for instance, is 
not an undertaking to pay tlie amount insured if 
somebody else, e.g. the owner of another ship that 
has caused the loss, docs not, but to pay such 
amount on the loss of the ship (Lord Esiier, M.B.). 
— Bane v. Mortgage Insurance Corpn., Ltd., 
[1894] 1 Q. B. 54 ; 63 L. J. Q. B. 144 ; 70 L. T. 
83 ; 42 W. B. 227 ; 10 T. L. B. 86 ; 9 B. 96, C. A. 

A nnotationa : — ^Apld. Re Law Guarantee Trust & Accidont 
Hoc., Li\crpool JVIoitgage Jnsco. Case, [1914] 2 Cli. 617. 
Befd. Finlay v. Mexican Investment Corpn., [1897] I 
0. li. 617 ; Soalon v. Iloath, Seaton v. Bumand, [1899] 
1 Q. B. 782 ; Parr's J]ank t>. Albert Mines Syndicate 
(190(1), 5 Com. Cas. 116; Re Denton’s Estate, Licenses 
Jnsce. Corpn. & Guai*anteo Fund v. Denton, [1904] 2 Ch. 
178 ; Shaw v. Iloyce, [1911] 1 Ch. 138. 

Necessity for uberrima fldes.] — 

Seaton v. Ueath, Seaton v. Burnand, No. 1, 
ante, 

*Ver, generally^ Insurani’E. 

17. Liability of principal debtor — Not merged 
in specialty security of surety.] — Clarke v. IIenty, 
No. 1353, post. 

See, further^ Contract, Vol. XII., pp. 515 
ct seq. 


Part II. — Requisites of Guarantee. 


Sect. 1.— IN GENERAL. 

Necessary parties — Debtor, creditor & surety,] — 

See Nos. 2-4, ante, 

18. Certainty — As to amount guaranteed.] — 

Qu, : if debt will lie upon an agreement in writing 
to pay the debt of anotlior where the sum is un- 
certain, though capable of being ascertained. — 
Johnson v, Morgan (1600), Cro. Eliz. 758 ; 78 
E. B. 989. 

19. — -- As to creditor guaranteed.] — Deft, 
on occasion of there being a great run upon a 
banking-house, wont to the bank Sc told the 
holders of notes issued by the bank, who were 
waiting for payment, that ho had come to a 
resolution to support the bank with £30,000 
at which the holders then present were satislied. 


Ay said they would take no more money than was 
nt‘cessary, Sc would keep the rest of tlieir notes till 
tliey got again into currency ; Ay afterwards deft, 
signed the following written paper, ‘‘1 do hereby 
authorise G. to assure the inliabitants of B. Sc its 
vicinity, that 1 do hereby undei*take to be account- 
able for the i)ayment of the notes issued by the 
M. Bank, as tar as the sum of £30,000 will extend 
to pay ” ; — Held : the bank having afterwards 
stopped payment, deft, was not liable upon this 
undcrtakmg to an action by an individual holder, 
who had taken the notes after notice of such under- 
taking, but before the stoppage. 

This is not a case of an individual promise, for 
there is not any promise to an individual, but only 
a promise to add £30,000 to the then failing funds 


indicated. — W kstminstkr Trust Co, 
V. Bbymnkr & llANi), [1920] 3 W. W. It, 
488 ; 54 D. L. It. 244.— CAN. 


d. Neccfs^ for uhernma fides.h-^ 
The principle of uberrima fides doea not 
apply to a contract of guarantee. Sc 
the creditor need not inform the 
intended surety ot matters alTeoting 
the credit of the debtor, or of any 


circuniBtanceR unconnected with the 
transaction in which he is about to 
engage which will render the position 
more hSiZardouB. — Lindsay v. hitcven- 
SON (L.) Sc Sons, Ltd. (1891), 17 
V. L. K. 112.— AUS. 

6. Distinguished from abaoltUe con- 
tract,] — Defts. contracted with T, 
for the delivery to them of lumber. 


They afterwards agreed to transfer 
to pltf. the lumber coining from T., 
guaranteed to boo the lumber de- 
livered at the time specified in the 
agroomont with T. : — Held : this was 
an absolute contract by defts. to 
deliver, & not a guarantee that T. 
should deliver it. — Lindsay v, Kosb 
(1847), 3 Kerr, 676.— CAN. 
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of the bauk &; not a promise to the holder of any 
ali(iuot part of the notes of the house (Lord 

ELjLBNBOROUGlI, O.J.). PhILLIPPS V. BaTEMAN 

(1812), 16 East, 356 ; 104 E. K. 1124. 

20. As to transactions guaranteed.] — P. 

being indebted to pltfs,, defts. gave them the 
following guarantee : “In consideration of your 
agreeing, at our request, fi'om time to time to 
supply on credit to P, such goods as lie may require 
A; you may think fit to supply, wo do hereby 
guarantee to you the payment of such sum as lie 
now owes &> may at any time, from time to time, 
owe to you : — Held : the guarantt^e did not 
contain any binding agreement on tlio part of 
pltfs. to supply goods to P., & as tlicy never did 
supply any goods to P. after ilic date of the 
guarantee, defts. did not become liable to pay the 
existing debt of P. 

This is not such an agreement on the jmrt of 
pltfs. as the law can enforce. It amounts only to 
an agreement to treat (Pollocmc, C.B.). — West- 
head V. SpitOSON (1861), 6 II. &, N. 728 ; 30 
L. J. Ex. 265 ; 4 L. T. 408 ; 7 Jur. N. 8. 502 ; 9 
W. K 695 ; 158E.B.301. 

Annotation: — ^Distd. MorroU v. Co\\au (1877), C Ch. D. 166. 

21. Information to which surety entitled — 
Identity of creditor — Natme of obligation.] — 

Squire v. WiirrroN, No. 1712, 2 )ost 

Compare No. 639, post. 

22. Legality of contract — Out of which debt 
arose — Ultra vires loan by friendly society.] — 

Friendly Societies Act, 1896 (c. 25), s. 46 (c), 
provides that a registered sociel y shall not make 
any loan to a mcmb('r cxc(‘(‘(ling £50, <te sects. 
84 & 89 make it an oilence, &ubj('ct to a penally 
of £5 to do anything forbidden by the Act : — Held : 
loan exceeding £50 by a registi‘r(‘d socic‘ty to a 
membcT was an illegal A; void transaction, A con- 
sequently repayment could not be enlorced against 
a surely. — LoiUiUER v . Molyneux, [1916] 1 K. B. 
718 ; 85 L. J. X. B. 911 ; 114 L. T. 696 ; 60 
Sol. Jo. 605. 

Effect of illegal contract on liability 

of surety.] — See l*art V., Sect. 5, post. 

Continuing liability of principal debtor.] — See 
Part III., Sect. 2, sub-sect. 1, post. 

Capacity to contract.] — Sec Part II., Sect. 3, 
post. 

Mutual assent,] — See Part IT., Si*ct. 2, post. 

Consideration.] — See I’art II., Sect. 4, post. 


Sect. 2.— MUTUAL ASSENT OF PARTIES. 

Sub-sect. 1. — Offer. 

SeCy generally. Contract, Vol. XII., pp. 53 
el seq. 

23. What constitutes offer — Construction of 
document — Not intimation of readiness to treat.] — 

A paper writing was given by deft, to A. (to whose 
house pltfs. had declined to furnish goods on their 
credit alone) to this effect : “I understand A. 
A Co. have given you an order for rigging, etc., 
1 can assure you, from what I know of A.’s honour 
A probity, you will be perfectly safe in crediting 
them to that amount ; indeed, I have no objection 
to guarantee you against any loss from giving 
them this credit “ ; which paper was handed over 
by A. to pltfs., together with a guarantee from 
another house, which they required in addition, 
A the goods were thereupon furnished : — Held : 
the paper did not amount to a guarantee, there 
being no notice given by pltfs. to deft, that they 


accepted it as such, or any consent of deft, that 
it should be a conclusive guarantee. 

The words [Indeed, I have no objection to 
guarantee you against any loss from giving them 
this credit] import that if application were made ho 
would guarantee, but no such subsequent applica- 
tion was made. Considering this as a mere over- 
ture to guarantee it appears to us that there should 
have been a subsequent consent on his part to 
convert it into a conclusive guarantee (Lord 
Ellenborough, C.J.). — ^M‘Iver v . Richardson 
(1813), 1 M. A S. 557 ; 105 E. B. 208. 

Annotations: — ^Apld. Symmons v. Want (1818), 2 Stark. 

371 ; Mozloy v. Tinkler (1835), 1 Cr. M. & 11. 692. Distd. 

Jaya v. Sala (1898), 14 T. L. 11. 461. Beld. Androwa o, 

Garrett (1859), 6 C. B. N. S. 262. 

24. .] — Deft, being desirous of 

having goods shipped to R. A Co., his agents in 
India, applied by letter on July 9, 1868, to pltfs., 
who were manufacturers of edge tools carrying 
on business at Sheffield, asking the price of certain 
tools to be sent out to India to the firm of Messrs. 
11. A Co. Pltfs. in reply stated their lists of prices, 
A that their terms were cash settlement in England 
within a few weeks. On July 11 deft, wrote to 
them as follows : “I shall be very glad that you 
should come to an arrangement witli R. A Co. 
that tlicy should be your agents there ; but tJiat 
reijuires direct correspondence between you A 
them. I am quite willing to guarantee the lirst 
shipment.’* The same day jiltfs. enclosed a list 
of prices, A requested a confirmation ot the order, 
which deft, accordingly sent. The goods, amount- 
ing in value to £800, were accordhigly shipped to 
R. A Co. in India. Oth(*r shii>ments followed. The 
sum of £300 only having been paid by R. A Co. 
in respect of this lirst shipment, pltfs. in July, 1871, 
wrote to deft., “ We sincerely hope it may not be 
necessary to act upon your letter of July 11, 1808.” 
In two letters which deft, subsequenlly wrote to 
pltf. he never disclaimed his liability, but on 
Sei)t. 20, 1871, he wi’ote, “ As the event on whicJi 
1 (‘xpreb.st*d by wUliiigiiess to guarantee never took 
l)lace, it never became effective.” Messrs. R. 
A Co. having stopi^ed i)aymont, A there being a 
sum of £530 still duo upon the lirst shipment of 
goods, j)ltfs. sued deft, upon his guarantee ; — 
Held : there was an express offer of a guarantee 
A an intimation of acceptance. — SoRBY v. Cordon 
(1874), 30 L. T. 528. 

25. Revocable before acceptance.] — A guaran- 
tee, for the space of twelve months, tor the 
due payment of all such bills as pltfs. might 
discount for D. Uj the extent of £600, may bo 
revoked by a notice given during tlio twelve 
months, although some discount may have b(‘ea 
made A repaid before notice. 

This promise itself cTeat(*s no obligation. It 
is, in effect, conditioned to be binding if pltf. acts 
upon it eil her to the benefit of dolts, or to the 
detriment of himself. But until the condition 
has been at least in part fulfilled, defts. have the 
power of revoking it (Krle, C.J.). — Offord v , 
Davies (1862), 12 C. B. N. S. 748 ; 31 L. J. C. P. 
319 ; 6 L. T. 579 ; 9 Jur. N. 8. 22 ; 10 W. R. 758 ; 
142 E. R. 1336. 

Annotations: — ^Reld. Coulthait v. CTlemoiiteon (1879), 5 

(i. B. D. 42 ; Bockett v. Addyman (1882), 9 Q. B. D. 783 ; 

He Craco, Balfour v. Cracc, [1902] 1 Ck. 733. 

20. Must be made to creditor.] — Pltf. let a 
house to J. on her sending him a letter addressed 
to her by deft, saying he would undeitake to be 
responsible for the rent : — Held : thei‘e was no 
agreement between pltf. A deft. — Nash v , Spencer 
(1896), 13 T. L. R. 78. 

Necessity for writing.]— -i8ec Port III., Sect. 3, 
post 



14 


Guaeantee and Indemnity. 


Sect, 2, — Mutual aeaent of parties: Suh-aect, 2. 
Sect, 3 : Sub-sects, 1 


Sub-sect. 2. — ^Acceptance. 


See, generally. Contract, Vol. XII., pp. 63 
el seq. 

27. Necessity Xor acceptance.] — M‘1veb v, 
Kichardson, No. 23, ante. 


28. 




“A written proposal to pay a 
moiety of the debt of another if the creditor will 
at a specified time of meeting accept the proposal 
& discharge the debtor, is not binding unless tho 
creditor accede to the terms in writing. — Gaunt 
V, Hill (1815), 1 Stark. 10, N. P. 

AnrwUUions WUliams r. Bymes (1803), 1 Moo. 

O. C. N. S. 1 64. Meutd. Biitish Empire Shipping CJo. v. 

Soaraes (1858), 31 L. T. O. S. 190. 


29. — In an action on a guarantee, pltf. 

gave in t vidcnce a letter in the handwriting of deft., 
but without date, in which the latter stated, I 
have no objection to guarantee the payment of tlie 
rent, as far ^ that of each quarter, during W.’s 
continuance in possession.** lie also proved that 
W. rented certain premises from him : — Held : 
this was not suflicient, witliout showing that pltf. 
accepted deft.’s offer.— SYMMONb v. Want (1818), 
2 Stark. 37, N. P. 


SO. .] — Guarantee in tlie following form: 

“ P. informs ixw that you are about publishing 
an arithmetic for liitn. I have no objection to 
being answerable as far as £60 ; for my reference 
apply to H.** Signed “ G. T.*’ B. wrote this 
memoiandum, & added “ Witness to G. T.— J. B.*’ 
It was iorwarded by B. to pltfs., who never com- 
municated their acceptance of it to G. T. In an 
action against tlie latter on the guarantee : Held : 
pltis. not proving miy notice of acceiitance to 
deft., were not entitled to recover. — Mozi^by v. 
Tinkler (1835), 1 Cr. M. Ac K. 692 ; 1 Gale, 11 ; 
5 ^J*yr. 416 ; If 9 E. 11. 1258 ; 6uh nom, Morley v. 
Tinkler, 4 L. J. Ex. 84. 

Distd. Jays v. Sala (1898;, 14 T. L. II. 461. 
Refd. AndrowH v, Garrett (I860), 6 C. B. N. S. 262. Mentd. 

9- N. S. 67 ; Roubs v. Pioksloy 
(18od), L. Jt. 1 Exch. 342. 


31. .] — 11., a neidiew of deft., being 

indebted to pltf., deft, wrote a stories ot letters to 
pltf., on which pltf. relied to xu’ove the guarantee 
on which the action was brouglit. In tlie first, 
on Nov. 8, 1861, he wrote, “I have no doubt I 
can send li. money to pay on Tuesday next, 
Nov. 12 ; just give him time. & I will see you don’t 
lose a sliilling by him.” On Hoc. 6 he wiote, 
saying : ‘‘I really don’t know what to do for the 
best, but something shall be done so that you 
shall have your money ; I hope I shall be able 
to get some in, & dischai'ge your bill as soon as 
possible ; you shall hear liom me this day week, 
without fail. I liave been disappointed ; but you 
shall bo paid.” On Feb. 8, 1862, he wrote : ” I 
received a letter from your solr., requesting pay- 
ment of £25. You are aware that this is all loss 
to me. 1 am sorry to say I am still liable to other 
claims upon me ; under these cii*cumbtances I 
hope you will be as favourable as you can. 1 
think, if I make an effort to pay £15 to you for 
my release from this transaction, I will do so at 
once, as you will then have R. to sue for the 
balance ” ; — Held : the above letters were mere 
unaccepted proposals, & did not constitute a 
sufficient promise, binding within the terms of 
Stat. Frauds. 


When a guarantee is given for the debt of another 
person, it is accepted by the party to whom it is 
given, the consideration for it being an agree- 
ment by him to forbear payment for the required 
time ; but there was nothing of that sort here 
(Channeli., B.). — ^Newport v. Spivey (1862), 
1 New Rep. 30; 7 L. T. 328. 

32. Mode of acceptance — By conduct.] — 
Oldham r. Allen (1784), cited in 2 Or. & M. at 
p. 433 ; 3 L. J. Ex. at p. 128 ; 149 E. R. 830. 
AnnoUxiion .’—Refd. Simpeon r. IVnton (1834), 2 Ci. & M. 

430. 

S3. Consistent with offer.] — Pltfs* 

declared that, in consideration that they would 
lend to S. & Co. £5,000, deft, promised to be answer- 
able for tho same ; that they did lend tho said 
sum, whereby deft, became liable. Tho form of 
the guarantee' was, that deft, would be answerable 
to the extent of £5,000 for the use of the house 
of S. & Co. At tho time this was given, S. & Co. 
were indebted to pltfs. in a considerable sum of 
money, for which pltfs. held a promissory note, 
drawn by S. & Co., & other bills, as a security. 
On receiving the guarantee, pltfs. cancelled the 
note, & delivered up the bills which they held. 
S. & Co. then delivered those bills back again to 
pltfs., together with a new promissory note, but 
no money passed : — Held : the guarantee only 
contemplated future loans, & tho transaction did 
not amount to a loan of money so as to charge 
deft 

Tho proper & obvious course would have been 
an advance of so much money leaving the past 
transactions as tlxey were. *rhe several trans- 
actions do not amount to a loan & advance of 
money so as to satisfy the words of the declaration 
as between tho parties tht'mselves, & still less so 
as against deft., apidying tho principles of law she 
is entitled to have applied in the construction of 
the engagement into which she has entered 
(Dallas, J.). — Glyn v. Bertel (1818), 8 Taunt. 
208 ; 2 Moore, C. P. 134 ; 129 E. R. 363. 

Compare No. 20, ante, 

34. No dissent within reasonable 

time*] — In an action for goods sold deft, pleaded 
that deft. & M. had agreed with pltfs. that M. 
should give a guarantee for payment of the debt 
by instalments, & that the guarantee was given 
& was accepted by pltfs., in satisfaction. lh‘plica- 
tion, denying the agreement, & denying that 
pltfs. had accei)ted the guaranti'e in satisfaction. 
It appeared that, before the bringing of the action 
Ij., who was pltf.’s attorney on the record, liad 
written to deft, for payment of the debt, Ac it was 
proposed to give evidence of what L. had said 
after he has so written & before the action. Such 
evidence was held not receivable without further 
proof of the agency of L. It was aftc'rwards 
proved by L. that M. had asked him to propose 
to pltf. to accept liis guarantee, & that L. having 
consented to do so, M. signed a guarantee, which 
was on the next day sent by L. to pltfs., who kept 
it three weeks & then returned it : — Held : if 
pltfs. did not return the guarantee within a 
reasonable time they must be taken to have 
accepted it, & that unexplained — ^tliree weeks was 
an unreasonable time ; Ac if M. was worth nothing, 
Ac was a mere man of straw, that fact would make 
no difference on these pleadings, as pltfs. had not 
replied fraud, but had denied that they had accepted 
the guarantee. 


PART II. SECT. 2, SUB-SECT. 2. 
27 i. NeocasUy for 
Nibl & Co. r. Quin (“ 

T. H. 468.~S. AF. 


r aci^vianee,] — 
& 0*Hka, 11903] 


83 1 . Mode 


L. C. J. 16.— CAN. 


f. Acceptance Ini mistake — Validity 
— Defts. without negliirenoe Blguod a 
document purporting to oe a guarantee, 
in the honest belief that it was a doou* 
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If a person offers a guarantee, & more still, if 
he signs a guarantee by which ho makes himself 
liable, & that be sent to the other party, such 
other party, if he means not to accept the 
guarantee, is bound expressly to dissent within a 
reasonable time ; & if he keeps the guarantee an 
unreasonable time, he is bound to accept it just 
the same as if he had assented to it by words ; &, 
if ho has ever accepted it either by word or by act, 
ho cannot afterwards retract (Coleridge, J.). — 
Pope v, Andrews (1840), 9 0. & P. 664, N. P. 

36. Goods supplied.] — Jays, I/td. 

V. Sala (1898), 14 T. L. R. 461. 

30. .] — Marsden & Son v. 

Capital & Counties Newspaper Co., Ltd. 
(1901), 46 Sol. Jo. 11, C. A. 

37. Form of acceptance — Writing.] — Gaunt 
V. JliLL, No. 28, ante. 

Sec, further. Part III., Sect. 3, post, 

38. Notice of acceptance — Necessity for.] — 
M‘Iver V. Richardson, No. 23, ayite, 

39. ,] — Mozley 17. Tinkler, No. 

30, ante, 

40. Acceptance on Sunday — Vaiidity — Sunday 
Observance Act, 1677 (c. 7).] — (1 ) A plea, that the 
contract declared upon, being a contract which, 
under Stat. Frauds, required deft.’s signatiue, 
was entered into with plti. on a Sunday in the way 
of pltf.’s ordinary business, is not supported by 
evidence that the contract was signed & delivered 
l)y deft, to C. on a Sunday, <fe delivered by C. to 
pltf. on a subsequent day. A guarantee given 
by B., a tradesman to A., another tradesman, for 
the faithful services of C., a traveller, to be 
employed by A., is not an act done in the way of 
the ordinary business of B., within the above Act. 

(2) A declaration by A. against B. upon a 
guarantee is supported by proof of a docum(*nt 
drawn up in the plural number, & concluding “ as 
witness our hands ” but signed by B. alone. — 
Norton v, Powell (1842), 4 Man. & G. 42 : 11 
L. J. C. P. 202 ; 134 E. R. 18. 

41. Acceptance induced by fear — Validity.] — 
A^ son carried to bankers of whom he, as well as 
his father, was a custom(*r, certain i)romissory 
notes with his father’s name upon them as indorser. 
Tliese indorsements were forgeries. On one 
occasion the father’s attention was called U) the 
fact that a promissory note of his son with his 
(the father’s) name on it, was lying at the bankers 
dishonoured. He seemed to have communicated 
the fact to the son, who immediately redeemed it ; 
but there was no direct evidence to show whether 
the father did or did not really understand the 
nature of the transaction. The fact of tlie forgery 
was afterwards discovered ; the son did not deny 
it ; the bankers insisti^d (though without any 
direct threat of a prosecution) on a settlement, 
to which the fatlier was to be a party ; he con- 
sented, & executed on agreement to make an 
equitable mtge. of his propc'rty. The notes, with 
the forged indorsements, were then delivered up 
to him ; — Held : the agreement was invalid. 

A father appealed to, imder such circumstances, 
to take upon himself a civil liability, with the 
knowledge that, unless he does so, his son will be 
expoi^d to a criminal prosecution, with a moral 
certainty of a conviction, even though that is not 
put forward by any party as the motive for the 


agreement, is not a free A; voluntary agent, & the 
agreement ho makes under such circumstances is 
not enforceable in equity. 

A contract to give security for the debt of 
another, which is a contract without consideration, 
is, above all things, a contract that should bo based 
upon the free & voluntary agency of the individual 
who enters into it (Lord Westbury), — Williams 
17. Bayley (1866), L. R. 1 H. L. 200 ; 35 L. J. Ch. 
717 ; 14 L. T. 802 ; 30 J. P. 600 ; 12 Jur. N. S. 
876, H. L. ; affg, S. 0. sub nom, Bayley v. 
Williams (1866), 4 Giff. 638. 

AnnoUxtions Apld. Davies 17. liOndon & Pi-ovinoial Marine 
Insoe. (187H), 8 Oh. D. 469. Consd. Seeor i7. Cohen (1881), 
45 L. T. 589 ; Haywood v, Whitaker (1887), 3 T. L. H. 
637. Befd. Whitmore v, Farley (1881), 45 L. T. 99; 
Flower v. Sadler (1882), 10 Q. B. D. 572 ; Moaatchio t?. 
Hohlam (1891), 65 L. T. 691 ; Jones v. Morioucthshlro 
Permanont Benefit Bldgr. Soc., [1892] 1 Ch. 173. Mentd. 
Fisher 17. Apollinaris Co. (1875), 10 Ch. App. 209. ii. ; 
Uourke v. Mealy (1879), 41 L. T. 168; Allen o, Mood, 
118981 A. C. 1 ; Barnes v. lUchardb (1902), 71 L. J. K. B. 
341. 

42. Acceptance not revocable.] — Poi>e v, 
Andrews, No. 34, ante, 

43. Acceptance of conditional offer — Notice 
of waiver of condition.] — Morten v, JMarshalt., 
No. 560, post. 


Sec t. 3.--CAPACrrY OF PARTIES. 

Sub-sect. 1. — In General. 

See Contract, Vol. XII., pp. 41, 12, Nos. 
I 198-21" 


SuB-sPicT. 2 . — Married Women. 

Sec, generally, Husband & Wife. 

44. Guarantee by wife — Under husband’s in- 
fluence — Document not understood.] — Cuapj.in & 
Co., Ltd. v, Brammall, No. 1728, post. 

45, Whether undue influence pre- 

sumed — No independent advice.] —( I ) Pilf, liaving 
obtained judgme^nt against a <l(‘bter, it was 
agrec'd that the judgment debtor & the two defts. 
in the i^resent action, who were husband & wif(», 
sliould give i)ltf. a joint & severtU promissory not e, 
payable by instalments, for the amount of the 
judgment. 3'’lie husband, who had business 
relations with the judgm(‘nt debtor, procured his 
wif('’8 signature to the promissory note, the jury 
finding that the transaction was suffleiently 
explained to her A. tliat she knew that the 
document she was signing was a promissory note, 
& that slie also know that she was incurring a 
possible liability for the benefit of the judgment 
debtor in so signing ; they also foimd that lior 
signature was procured by the influence of her 
husband, but could not agi'ee as to whc'ther it was 
procuivd by his undue influencr*. Default having 
been made by the judgment debtor in payment of 
the instalments of the promissory note, the present 
action was brought against the husband & wife 
to recover the balance of the instalments of the 
promissory note. The husband allowed judgment 
to go by default: — Held: notwithstanding the 
absence of independent advice, the wife was liable 
upon the promissory note. 


meat of a wholly different nature ; — 
.* not bound by the document. — 
Bank of Ibbland v, M*Manamt, 
119161 2 L R. 161.~IR. 

PART II. SECT. 8, SUB-SECT. 2. 

ff. OuaranUe by wife — Under Ams- 


band’s influence — Document not under- 
stood — Burden of proving undue tn- 
fluence — Wtuit amounts to undue 
influence,}— Bksisi of Montreal v. 
Holoboff, [1923] 3 W. W. R. 646. — 
CAN. 

44 i. McLean 17. 


Mazb. [19241 4 D. L. R. 255 ; [19241 3 
W. W. R. 9.— CAN. 

Effect of non-renunciation 
of legal privileges,] — Maokrllaii . . 
Bono (1884), 9 App. Cas. 715. — S. AF. 
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Guaeantee and Indemnity. 


Sect. 3. — Capacity of parties : Sub-sects. 2, 3, 4 
6. Sect. 4 : Sub-sect, 1 .] 

(2) There is no general rule of universal applica- 
tion that the rule of equity as to confidential 
relationships necessarily applies to the relation 
of husband & wife, so as to throw on the husband, 
or on the person who is suing the wife, the onus 
of disproving an allegation of undue influence. — 
Howes v. Bishop, [1909] 2 K. B. 390 ; 78 L. J. 

K. B. 79(5 ; 100 L. T. 82(5 ; 25 T. L. R. 523, C. A. 
Annotatio7L8 : — As in (2) Apld. Talbot v. Von Borin, [1911] 

1 K. B. 8f>4. Refd. Shears v. Jones (1022), 128 L. T. 218. 

4.0, ,] — relation of 

husband & wife docs not raise a iiresuinption of 
undue influence ; & a mtge. by a wife to secure a 
husband’s debts is not void merely because she 
had no independent advice. — Bank of Afhica, 
Ltd. V. Cohen, |19091 2 Ch. 129 ; 78 L. J. Ch. 767 ; 
1 00 L. T. 91 0 ; 25 T. L. R. 025, C. A . 

AnnotaHon : — Mentd. British South Africa Co. r. Dc Beers 

Consolidated Mines, [1910] 2 Ch. 502. 

47 . Wife to obtain Indirect advantage — 

Explanation of transaction necessary.] — Whei-e a 
wife becomes surety for h(‘r husband in a trans- 
action under which she is to get an indirect 
advantage, tlie nature of tJie transaction & what 
she is doing must be ])roperly explain<'d to her. — 
Talbot v. Von Bouis, [1911] 1 K. B. 854 ; 80 

L. .T. K. B. 6(51 ; 101 L. T. 524 ; 27 T. L. R. 266 ; 
55 Sol. Jo. 2J>0, A. 

Undue influence of husband.] — Sec, further^ 
lIuhBAND A; Wipe. 

Duress & undue influence generally, see Con- 
tract, Vol. Xri., pp. 90 ei seq. 


Sub-sect. 3.— Parental and Quasi- 

J^ARENTAL INFLUENCES. 

Influence of father.] — See Contract, Vol. XII., 
p. 103, No. 633. 

Influence of uncle.] — Sec Conihact, Vol. XII., 
p. 101, No. 620. 

Influence of stepfather.] — See Contract, Vol. 
XII., p. 105, Nos. (545-(547. 

Influence of guardian.] — See Contract, 'V’^ol. 
Xll., p, 106. No. 659. 

Undue influence genc'rally, sec CoNTRAt t, Vol. 
XII., pp. 98 ei seq. 


SuB-bECT. 4 . — Lunatics. 

48. Power of committee of person of lunatic — 
Surety for committee of estate.] — The committee of 
the person of a lunatic can, with the consent of the 
A.-G., become surety for the committee of the 
estate.—* Burton (1851), 18 L. T. 0. S. 86, L. JJ. 

See, generally y Lunatics. 


Sub-sect. 6. — Directors and Officers of 
Company. 

49. Company not bound by signature of 
directors — If guarantee ultra vires the company.] — 

(1 ) The managing body of a railway co. incorporated 
by Act of Parliament are not entitled to employ 
the funds of the co. in, or to guarantee the payment 
of a dividend, or the T (‘payment of capital to other 
parties who engage in undei*takings which are not 
part of, or dii'cctly connected with, the works which 


are authorised by the Act of Parliament ; & that 
although they may increase the traffic of the 
railway, & although a majority of the shareholders 
in the railway co. may approve of such application 
of their funds ; & although the object may not 
be against public policy. 

(2) Where the directors of a railway co. had 
proposed to guarantee the parties wno should 
form a joint-stock steam-packet co., to run 
vessels from a port to which the railway would 
convey passengers : — Held : one of the shareholders 
in the railway co. was entitled to sue on behalf of 
himself & all the other shan'holders, except the 
directors who were defts., although some of these 
shareholders had taken shares in the steam- 
packet CO. — Colman V. Eastern Counties Ry. Co. 
(1846), 10 Beav. 1 ; 4 Ry. & Can. Cas. 513 ; 16 
L. J. Ch. 73 ; 8 L. T. O. S. 530 ; 11 Jur. 74 ; 50 
E. R. 481. 

Annotafions : — As to (1) Consd. Norwich Corpn. v. Norfolk 
Ity. (1855), 4 E. & B. J97. Refd. Kaat Anglian liy. v. 
Eantern ComitlcB Ity. (1851), 11 C. B. 775 ; Bostock v. 
North Staffordshiro Hy. (1855), 4 E. A: B. 798 ; Eastern 
Counties ity. v. llawkes (185.5), 5 II. L. Cas. 331 ; Cale- 
donian & Dumbartonshire Junction Co. v. Helensburgh 
Harbour Tiustoes (1850), 27 L. T. O, S. 241 ; Shrewsbuiy 
& Birmingham Ry. v. North-Western Ry. (1857), 6 
H. L. Cos. 113 ; A.-G. v. G. N. Ry. (1860), 1 Drew. 
& Sm. 154; South Wales Ry. v. Redmond (1861), 10 
C. B. N. S. 075 : Manuhell v. Mid. G. W. (li*eland) Ry. 
(1863), 1 Horn. & M. 130 ; Bloxom v. Met. Ry. (1868), 3 
Ch. App. 337 ; Riche v. Ashbury Ry. Carriage Co. (1874), 
L. R. 9 Exch. 221 ; Jtwkson v. N. E. Ry. (1877), 37 L. T. 
664 ; Norton v. L. A: N. W. Ry. (1878), 9 Ch. D. 023 ; 
A.-G. 17. G. E. Uy. (1879), 11 Ch. 1). 449 ; A.-G. 17. L. C. C., 
[1901] 1 Ch. 781 ; A.-G. a. Mcmy Ry., [1907] 1 Ch. 81 ; 
Cmmty Hotel & Wine Co. ??. L. & N. W. Hy., [1918J 
I 2 K. B. 251. As to (2) Consd. Forrest 17. M. S. & L. Ry. 
(1861), 4 Do G. F. & J. 12C. Refd. Filder v. L, B. A; S. C. 
Ry., Barchard v. Brighton, IJeklleld & Tunbridge Wells 
Ry. (1803), 1 Hem. & M. 489 ; Seaton r. Grant (1867), 
36 L. J. Ch. 638. 

50. .] — He Era Life Assurance 

Society, [1806] W. N. 309. 

51. .] — Th(» business of a co. was 

that of importers Ac dealers in tinned ox-iongues 
other provisions. 11. was appointed manager 
of the co.’s business in South America, “ to take 
the entire charge of the interests of the co. there.” 
No expr*ess autliority was conferred on him to sign 
or accept bills or promissory notes on b(*half of 
the CO. lie was desuous of entering into a contract 
with L. for the supply of ox -tongues to the co. in 
South America. L. refused to enter into a con- 
tract unless a guarantee* was given by some third 
pel-son, Ac, at the request of II., S. agreed to give 
the required guarantee, wliicli he did by depositing 
£1,000 in a bank to the order of L. As a counter- 
security to S., H. gave liim a promissory note for 
£1,000, signed by liim “in representation of” 
the CO. The co. made d(*fau]t in cari-ying out the 
provisions of the contract with L. Ac, under a 
power contained in it, he forfeited the deposit, 
which was paid over to him by the bank. No 
goods were supplied to the co. under the contract. 
Tlie CO. never recognised tlie promissory note, Ac 
it was dishonoured at maturity. The co. being 
in liquidation, S. claimed to prove in the winding 
up upon the note : — Held : it not being shown that 
the giving of the note was nect*ssary for the carrying 
on of the business of the co., or that it was in ilie 
ordinary course of the business of such a co., the 
note was not binding upon tlu* co., Ac the claim in 
respect of it could not bo admitted. — He Cunning- 
ham Ac Co., liTD., SiMPSON’d C’laim (1887), 36 
Ch. D. 532 ; 57 L. J. Ch. 1(59 ; 58 L. T. 10. 

52. Guarantee within scope of company’s 
business — Authority of directors to enter Into 


PART n. SECT. 8, SUB-SECT. 5. of directors.] — ^Whitb t7. Bank OF Vic- 1. .] — Boyd v. Cheney (1856), 

k. Company not bound by siynalurt torxa (1882), 8 V. L. R. 8.— AUS. 6 C. P. 404.— -CAN. 
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(g^uarantee.l — The directors of a joint stock bank, 
the deed of settlement of which gave them extensive 
powers to carry on the business of bankers & to 
act in such a manner as might appear to them best 
calculated to promote the interest of the bank, 
have, when the formation of another oo. is of 
importance to the bank, power to guarantee the 
payment of interest on debentures of that co. 
issued for the purpose of forming it. — 7?c West 
OP England Bank, Ex p. Booker (1«80), 14 
Ch. I). 317 ; 49 L. J. Ch. 400 ; 42 L. T. 619 ; 28 
W. B. 809. 

Powers of companies in regard to guarantees.] — 

See Companies, Vol. IX., pp. 610, Oil, Kos. 
4063-4060. 

53. Guarantee signed by some directors only — 
Primary liability of directors signing.] — Where 
some only of a body of directors have given a 
guarantee, they are primarily liable, unless the 
other directors adopt it . — Re Dover &; Deal By., 
Cinque Ports, Thanet & Coast Junction Co., 
Londesborougii’h (Lord) Case (1854), 4 De D. 
M. & G. 411 ; 23 L. J. Ch. 738 ; 23 L. T. O. S. 
.33 ; 18 Jur. 803 ; 1 W. B. 472 ; 43 E. B. 567, 
L. JJ. 

54. .] — A railway co. being in want 

of money, & being advised that they had no 
power to borrow, sold part of their rolling-stock to 
a wagon co. for £30,000, at the same time making 
a contract with the wagon co. for the hire of the 
same rolling-stock at a rent which would repay the 
£30,000 with interest in five years, & then for its 
re-purchase at a nominal price. At the same time 
three of the directors guarant(‘ed to the wagon co. 
the payment of the rent. The wagon co. brought 
an action against the railway co. & the sureties for 
non-payment of r<mt due : — Held : the transaction 
was not a borrowing of money, but a bond fide sale 
& hii'ing of the rolling-stock, was valid both 
against the railway co. & the sureties. — ^Youk- 
siiiRE Bailway Wagon Co. v. Maclurk (1882), 21 
Ch. D. 309 ; 51 L. J. Ch. 857 ; 47 L. T. 290 ; 30 
W. B.761,C. A. 

jlnnotations : — Consd. Re Yarrow, Collins v. Woymonth 
(1881)), 69 L. J. Q. B. 18; Rc Walboii, Rx p. Official 
^ • or in Bankruptcy (1890), 25 Q. B. 1). 27 ; Beckett 

V, Tower Assota Co., (1891 ] 1 Q. B. 1. Expld. Re Eastern 
& Midlands Ry. (1891), 05 L. T. 068. Consd. Garrard v. 
James [1925], Ch. 616. Refd. Re Cornwall Minerals 
Ry. (1882), 48 L. T. 41 ; Madell v, Thomas (1890), 60 
L. J. Q. R. 227 ; Re Llskcard & Caradon Ry., [1903] 
2 Ch. 681 ; Wanthlcr v, Wilson (1912), 28 T. L. R. 
2.39; British Ry. Traffic Sc Electric Co. v. Kahn, [1921] 

W. N. 52. Hentd. l*hillips v, Ijondon School Board, 
Cockerton r. London School Board (1897), 77 L. T. 397. 


Sect. 4.— CONSIDERATION. 

Sub-sect. 1. — Necessity for Consideration. 

See, generally f Contract, Vol. XII., pp. 172 
et aeq. 

Necessity to express consideration in writing.] — 
See Part III., Sect. 3, sub-sect. 4, B. (6), post, & 
Mercantile Law Amendment Act, 1856 (c. 97), s. 3. 

55. How far necessary.] — A general & 
voluntary promise by a son to pay his father’s 
debts, there being no consideration, & no advance- 
ment by the father : — Held : not enforceable. — 


Alexander v. Cresheld (1631), Toth. 21 ; 21 
B. B. 111. 

56. .] — An oftsumpsit is not maintainable 

against an heir on a promise to pay money due upon 
the bond of his ancestor, unless the heir was 
expressly bound in the bond. — Barber v. Pox 
( 1671), 2 Keb. 836 ; 1 Vent. 159 ; 2 Wins. Maund. 
134 ; 85 B. B. 859 ; sub nom» Barker v. Pox, 
2 Keb. 811. 

Annotations : — Consd. Jackhon r. Posked (1813), 1 M. & S. 
231. Expld. Leo v. Muggerldgo (1813), 5 Tamit. 36. 
Refd. Loyd v. Loo (1718), 1 Stra. 94; Morton v. Bum 
(1837), 7 Ad. & El, 19 ; England v, Davidson (1840), 
9 L. J. Q. B. 287 ; Liversidgo v. Broadbelt (1859), 28 
L. J. Ex. 332. Mentd. Stream r. Seycr (1696), 1 Ld. 
Raym. Ill ; Crouthor v, Oldfeild (1706), 1 Salk. 361. 

57. .] — A. is bound as a surety in a 

recognisance dated May 5, 1060, for payment of 
money, which happenc^d nf)t to be made good by 
Convention Act, for conlinning judicial i)ro- 
eeedings, the Act not extending to that day. A. 
being a sui*ety only, having no consideration 
lor entering into this recognisance, the ct. would 
not make it good, nor allow it to bo so much as a 
debt. — Sheffield v. Cartleton (Lord) (1700), 
2 Vern. 393 ; 1 Eq. Cas. Abr. 93 ; 23 E. B. 853. 

58. .] — An undertaking to honour a bill 

of exchange is binding upon the party so under- 
taking. 

The mere promise to pay tho debt of another 
without any consideration at all is nudum pactum : 
but the least spai*k of a consideration wiU bo 
sutlicient (Wilmot, J.). — I’illans Sc Bohb v. 
Van Mierop & Hopkins (1765), 3 Burr. 1663 ; 
97 B. B. 1035. 

Annotations : — Consd. Jones v. Ashburnham (1804), 4 
Kaht, 455 ; Re Bentley, Exp, Bolton (1838), 2 Dear. 637 ; 
Bank of Ireland v, Archer (1813), 11 M. Ac W. 383 ; Re 
Agm & Mastennan’s Bank. Ex p. Asiatio Banking Corpn, 
(1867), 16 L. T. 162. Refd. Johnson v. Collings (1800), 
1 East, 98 ; Olaiko r. Cock (1803), 4 East, 57 ; Easton 
V. l*ratchott (1835), 4 Tyr. 472. Mentd. Rann v. Hughes 
(1764), 7 Term Rep. 3.>0, n. ; Master v. Miller (1791), 

4 Term Rep. 320 ; Tate v. Hilbert (1793), 2 Ves. Ill ; 
Vrz V. Emoiw (1799), 5 Ves. 141 ; Mondizabal o. Machado 
(1833), 3 L. J. 0. P. 70. 

59. .] — Jones v. Ashburnham, No. 121, 

post 

60. .] — Barbell v, Trussell, No. 292, 

post, 

61. .] — By Stat. Frauds, s, 4, an agro(»- 

ment to pay tlie debt of anotiier must, in order to 
give a cause of aedion, be in writing. 

At common law a iiromise to pay tlie di‘bt of 
another, if made simply Sc without a good con- 
sideration for it, would be void (Abbottp, C.J.).-- 
Saunders V, Wakefield (1821), 4 B. & Aid. 
595 ; 106 E. B. 1054. 

Annotations: — Apld. Clancy v. Piggott (1835), 2 Ad. & El. 
473. Refd. Jenkins v. Reynolds (1821), 3 Brod. 6c Bing. 
14 ; Lilloy v. Hewitt (1822), 11 IMco, 494 ; RussoU v, 
Moseley U822), 0 Moore, C. 1*. 521 ; Morley v, Boothby 
(1825), 3 Bing. 107 ; Lees v. Whitcomb (1828), 3 C. & P. 
289 ; Newbury v, Armstrong (1829), 6 Bing. 201 ; ^le 
V. Dyer (1831), 1 Cr. Sc J. 461 ; James v, Williams (1834), 

5 B. & Ad. 1109 ; Re Frost, [1898] 2 Ch. 556. 

62. .] — A. agreed in writing, that in 

consideration of B. appointing him to receive a 
sum of money for a lace machine (agreed for 
between B. & C.), he would take the machine, & 
pay the balance, should there bo any default on 
the part of C. ; & 0, having made default ; — Held : 


68 i. Ouarantee signed by some 
directors only — Primary liaMlUy of 
directors signing,} — Deft. oo. made an 
agreement to purchase from pltfs. salt. 
The agreement was signed in the name 
of the 00 ., by the president, the 
8ecretar:ttreasnrer, & the vioe-presl- 
dent: — Rad: the three officers were 
personally liable as guarantors. — • 
JOHNSON Co. V, IMPBRUX FlSHERlKS, 
Ltd. (1911), 19 W. L. R. 285 ; id 


B. a R. 445.— CAN. 

m. Validity.] — ^M oubons Bank 

V. CRANSTON (1918), 44 O. L. R. 68 ; 
45 D, L. R. 316.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

65 i. Row far necessary,} — PAm- 
GRAVE V. Murphy (1864), 14 (\ P. 163. 

—CAN. 

66 ii. .1 — Johnson v, Fitz- 


gerald (1897), 29 N. S. R. 339.— CAN. 

66 iii. .] — London Guarantee 

& Accident Co. i;. Cornish (1907), 17 
Man. L. R. 148.— CAN. 

65 iv. .] — Bewley V. White - 

ford (1832), Hayes, 350 ; 4 Ir. L, 
Rec, 1st ser. 91.— IR, 

56 V. .] — WiLOOOKS V, Han- 

NYNOTON (1856), 5 1. Ch. R. 38; 7 
Ir. Jut. 281.— 1ft. 


J. — ^VOL. XXVI. 


O 
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GrUABANTEE AND INDEMNITY. 


SecL 4 . — Consideralion : Svb-aeda, 1, 2 dt 3, A. dt 
B. (a).] 

on donniiT<‘r to a replication, in an action against 
A., the agreement was void for want of considera* 
iion. — liATKH r. Ookt (1S24), 2 JJ. & 0. 474 ; 3 
Dow. k, Ity. IC. B. 070 ; 107 E. R. 400. 

Annotation : Refd. I'lshmongors* Co. v. llobortson (1813), 

6 Man. Sc G. IJl. 

63. .] — A., hy letter, acknowledged to 

have leceived from R. £321 5.8. Dy a contem- 
poraneous account iaken between tliese parties, 
it appeared that £140 38. Od,, part of the £321 5s. 
was a sum duo from 0. io B., which A. allowed 
to be transferred to the debit of his account with B. 
A. was sued by B. for money lent & upon an 
account stated //c/d : A. was not liable for 
the £146 3s. Cd., th(‘ arrangement amounting to 
a promise, without consideration, to jiay tlie debt 
of another. Eren( ii v . French (1841), 2 Man. & 
G. 044; DrinkwatcT, 15t); 3 Scott, N. R. 121; 
10 L. J. 0. P. 220 ; 5 Jur. 410 ; 1,33 E. R. 903. 
Annotations: — Refd. Maishall v. WiImhi (180G), 14 W. 11. 

699 ; Cniriillo Tunic S S. Co. v. Alexandila Enginooilng 

Workfl 38 T. L. II. 134. 

64. .] — Allowing a parol promise to be 

brought in aid of a promise whicli is bad und<*r 
St at. Frauds lor want of consideration, would be 
a vit'tual repeal of tlie statute (per Cur.). — Jones 
V. Kearns (1844), 3 L. T. O. S. 178. 

65. .] — CROi^rs V. Beale, No, 101, post . 

66 . .] — Williams v. Bayley, No. 41, mite. 

67. .] — Miles v . New Zealand Alford 

Estate Co., No. 134, pod . 


SuB-fiECT. 2.- From and to Whom 
Consideration Must Move. 

68. From creditor — To surety.] — Morley v . 
Boothby, No. 72, post . 

09 , ,] — An engagement by A. to 

answer the draft of B. for payment of a debt due 
from B. to C., no draft having been drawn by B., 
k no communication of the transaction between 
A. k B. having been made to C., raises no equity 
in C. to recover the amount of the debt from A, 

The owner of a ship proposed to his agent, to 
whom lie was indebted on account, to transfer 
the ship to him, provided the agent would answer 
the owner’s draft for the amount of the repairs, in 
respect of which Die owner was indebted to a third 
person not named. The shi]) was, in pursuance 
of this proposal, transferred to the agent, & the 
vendor afterwards became bkpt., without having 
drawn upon the purchaser & without any com- 
munication of the terms of the purchase having 
been made to the creditor to whom the vendor 
was indebted for the repairs ; — Held : there was 
no consideration between the purchaser & the 
vendor’s creditor to entitle the latter to recover 
from the purchaser the amount of the repairs, — 
Rattenbury V. Fenton (1834), 3 My. & K. 606 ; 
3 L. J. Ch. 203 ; 40 E. R. 192 ; previom pro- 
ceedings (1833), Coop. temp. Brough. 60, L. C. 

70. Part consideration.] — A declara- 

tion stated that two actions had been brought, 
one by pltf. against M. the other by W. against 
deft., in the latter of which the record was 
entered for trial. It then stated an agreement 
between pltf., deft., k W. that the record in that 
case should bo withdrawn, W. to pay his own 


costs, as well as the costs out of pocket of the 
attorney for deft, in that action ; in consideration 
whereof, k in consideration that pltf. would give 
time to M. for payment of £115, the sum agreed 
by the parties to be the amount of debt & costs, 
deft, promised to guarantee the payment of such 
debt & costs. Breach, that although pltf. did 
give time to M., etc., deft, refused to guarantee : — 
Held : on general demurrer, this declaration 
disclosed a sufficient consideration for deft.’s 
promise. 

A promise to pay where there is no debt, k 
the party to whom the promise is made knows it, 
or where there are merely disputes respecting an 
alleged debt, may not bo founded upon a sufficient 
consideralion ; but here is an agreed debt, pay- 
ment of which deft, promises to guarantee on 
time being given. That is clear enough (TjORD 
Denman, O.J.). 

The agreement to give time is a consideralion 
proceeding from pltf., & it is not necessary that 
the whole consideration should proceed from him 
(Patte&on, J.). — Hodson v. Lee (1847), 9 
L. T. O. S. 312. 

71. Not from debtor — To surety.] — Undertaking 
by one person to pay the debt of another does not 
requii*e a consideration moving between them. — 
Ex p. Minet (1807), 14 Ves. 189 ; 33 E. R. 493, 
L.C. 

Annotations: — ^Expld. Morloy v. Boothby (1825), 3 Bing. 

107. Refd. Boehm v. CamphoU (1819), 3 Moore, 0. P. 

1 5 ; Jenkins v. Hoynolds (1 82^1 ). 6 Mooie, C. P. 86. Mentd. 

lie Sndcll, A’x p. Myers (1833), 2 Deac. & C3h. 251 ; lie 

WUlis (1849), 4 Exch. 530. 


Sub-sect. 3. — What Constitutes 
Consideration. 

A. In General. 

See, generally, Contract, Vol. XII., pp. 170 
et seq. 

72. General rule.] — “ M. & Co. — We hereby 
promise lhat your draft on W. k Co., due at A.’s, 
at six montlis, on Nov. 27 next, shall be then paid 
out of money to bo received from 8 ., say amount 
£174 13s. 5d.—W., B.:” — Held: this under- 
taking was void within Stat. Frauds, no considera- 
tion appearing for B.’s promise. 

No ct. of common law has ever said that there 
should be a consideration directly between the 
persons giving k receiving the guarantee. It is 
enough if the person for whom the guarantor 
becomes surety has benefit, or the person to 
whom the guarani ee is given suffer inconvenience, 
as an inducement to the surety to become guarantee 
for Ihe principal debtor (Best, C.J.). — Morley v. 
Boothby (1825), 3 Bing. 107 ; 10 Moore, C. P. 
395 ; 3 L. J. O. S. C. P. 177 ; 130 E. R. 455. 
Annotation : — ^Difitd. AndrewB v. Smith (1835), 5 L. J. Ex. 

80. 

See, now. Mercantile Law Amendment Act, 
1856 (c. 97). 

73. Marriage — Guarantee of settlement.] — Gar- 
BREY V. Brown (1588), Gouldsb. 94 ; 75 E. R. 
1018 ; sub nom. Browne v. Garborough, Cro. 
Eliz. 63. 

74. Delivery of debtor’s promissory note — ^To 
surety.] — The delivery of a note by which a 
stranger promises to pay the deliverer money, is a 
good consideration for a promise, ^ in an action 
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thereon, pltf. need not prove upon what considera- 
tion the note was made. — ^Meredith v. Chute 
(1702), 2 Ld. Raym. 750 ; 92 E. R. 7 ; sub nom, 
Mbheditii V. Short, Holt, K. R. 34 ; 1 Salk. 25 ; 
sub nom, Tukb’b Case, 7 Mod. Rep. 12. 

Annoi^Uon Mentd. Courtney’s Case (1703), 7 Mod. Hop. 

140. 

76. Whether benefit to surety necessary.] — If 

an act be to be done to another, at my request, 
of which I am to have no benefit, yet for tliis I 
shall be chargeable, in an action upon the case ; 
so if I say to another, deliver so much to such an 
one, & I will pay you for it, by this I am chargeable, 
& this is a good consideration, to charge me with 
my promise, though no benefit at all by this 
redounds unto me ((ioKE, C.J.). — Freeman v. 
Freeman (1614), 2 Bulst. 269 ; 1 Roll. Rep. 61 : 
80 E. R. 1113. 

76. .] — In order to facilitate the making 

of an agreement, for which there was sufficient 
consideration, between pltf. & a thml person, 
deft., who received no benefit to himself by the 
agreement, became party thereto : — Held : as tlie 
agi’cemcnt was such as pltf. would not liavc made, 
unless deft, had acceded, tliere was a sufficient 
consideration for deft.’s promise, — ^B ailey v. 
Croft (1812), 4 Taunt. 611 ; 128 E. R. 470. 

77, Delivery of document.] — Brooks v, 

Haioii, No. 402, po^t. 

In relation to negotiable instruments.] — Soc 

Bills of Exchange, Vol. VI., pp. 114 ct seq. 


B. Benefit to Debtor at Surety* s Bequest. 

(a) Goods Supplied or to be Supplied. 

78. Delivery after guarantee — Contract 'made 
before ^arantee.] — A promise to pay, in*^ con- 
sideration that i)ltf. would deliver goods, which 
he had before sold, to deft ’s son, is good. — 
Sherwood v. Woodward (1599), Cro. Ehz. 700 ; 
78 E. R. 035. 


79. •.] — A guarantee for the payment 

of goods, supplied to a third pc'rson, given on 
the 7th, will cover goods contracted for on the 
blh, but not deliv(*i*ed till the 7th, then supplied 
on the credit of guarantee. — S immons v. Keating 
( 1818), 2 Stark. 426, N. P. 

80. -- — Contract consequent on guarantee.] — 
A promise, in consideration (hat if A. sold goods to 
B. to be paid ad aliquod icnipus vet tempora nunc 
inter eos concordand & B. did not pay, that he 
would, will support an assumpsit, although part 
was to be paid in ready money. — Philips v. 
TURNPJt (1601), Cro. Eliz. 807 ; 78 E. R. 1034. 

, •] — I'oster V. llAIXIMAN (1663), 

^12, 627 ; 1 Lev. 103; 83 E. R. 1084, 

1150. 


.] — A guarantee in writing te 

pay for any goods which the vendor delivers to a 
third person is good within Stat. Frauds, s. 4, 
as containing a sufficient description of the con- 
sideration of the promise (viz. the delivery of the 
Sjods when made) as of the promise itself ; both 
of which are included in the word agreement 
required by that sect, to be reduced into writing, 

® 348; 103 

K. R. 606 ; suh nom. Stapp v. Lill, 1 Camp. 242. 

JonklM V. Reynolds (1821), 3 Brod. 

S 44 ; Wfifiams V. Byrnes (1863), 1 Moo. P. C. C. 

N. S. 164. Eeid. Bambrldge v. Wade (1850), 10 Q. B, 

511 ; Hohnes v. 

Mitchell (1859), 6 Jtir. N. S. 73. 

88. Goods supplied before & after guarantee — 


Past transactions not within guarantee.] — Guaran- 
tee — “ I engage to pay pltf. for all the gas which 
may be consumed in the M. theatre, etc., during 
the time it is occupied by A. ; & I also engage to 
pay for all arrears, which may bo now due ** : — 
Held : the agreement was void as to tlie arrears, 
but the amount of the gas subsequently supplied 
might bo recovered under a count for goods sold. — 
Wood v. Benson (1831), 2 Cr. & J. 04 ; 2 Tyr. 
93; IL. J.Ex. 18; 149 E. R. 40. 

Annotations: — ^Ezpld. Harris v. Venables (1872), L. R. 7 
Exch. 235. Reid. Williams v. Bnrgess (1839), 10 Ad. & 
El. 499 ; Harman v. Reeve (1856), 18 C. B. 687 ; Older- 
sbaw V. King (1857), 2 H. & N. 399. 

84 . ,] — ( 1 ) q^he wife of a retail 

dealer who was possessed of separate estate, in 
order to obtain credit for her nusband from a 
wholesale merchant with whom ho dealt, gave 
the latter a writt<m guarantee as follows ; “In 
consideration of you having at my request agreed 
to supply & furnish goods to C.*' (her husband), 
“ I do hereby guarantee to you the sum of £500). 
This guarantee is to continue in force for the 
period of six years no longer “ : — Held : the 
guarantee was limited to goods actually supplied 
io the husband after it was given. 

When wc look at the document, wo find that 
Iho expressed consideration is really no considera- 
tion at all ; 4 lie agreement to supply goods at 
C.^s request was no consideration, for there was no 
obligation on pltf. to supply any goods. But when 
the request was complied with, & 1 he goods actually 
supplied, then a consideration arose (Bagqallay, 
L..I.). 

(2) The question turns on the construction of 
a very f(*w words in a short document (James, 

L.J.). 

The ct. is entitled to look at the surrounding 
circumstances ; i.e. it is entitled to consider, first, 
who the parties were ; secondly, in what position 
they were ; thirdly, what the subject-matter of 
the agrc'cment was (Thesiger, Ij.J.). — Morrell 
V. Oowan (1877), 7 Oh. 1). 151 ; 47 L. J. Oh. 73 : 
37 L. T. 586 ; 42 J. P. 262 ; 26 W. R. 90, 0. A. 
Annolaiions • — As to (1) Reid. Bnmning v. Odhams (1896), 
75 L. T. (502. As to {2) Reid. Uonton v. PadrliHOii (1893), 
68 L. T. 405 ; SpunoLi, Turm-i & Boldoro r. Lot* (1916L 
32 T. L. R. 373. 

85. Past transactions Included-- Supply In 

way of trade.] — Johnston v. Nk'holi.s, No. 07, 
post. 

86. ,] — A declaration on a 

guarantee stated that in consideration that pltf., 
would sell & deliver goods to 0., deft, promised 
pltf. to guarantee to him the payment of the 
amount of, or the balance unpaid to pltf. for, any 
goods then sold & delivered, & io be thereafter 
sold & delivered to, & of any money lent, or to 
be lent to, or paid for by pltf. to the extent of 
£1,000 & that pltf. should De at liberty, at any 
time thereafter, to call upon deft, for the payment 
of £1,000, wliich might be applied by pltf. as pltf. 
thought proper, cither in payment or part pay- 
ment of any debt which might be due or have 
been due to pltf. & should not have been paid by 
i\ : — Held : the declaration disclosed a sufficient 
consideration for the promise. 

llie first count of the declaration discloses a 
sufficient cause of action. It states that in con- 
sideration that pltf. at the request of deft, would 
sell & deliver goods to [0.] deft, promised & agreed 
with pltf. to guarantee to him the due payment 
of the balance impaid to pltf. for any goods then 


PART II. SECT. 4. SUB-SECT. 8.— 
B. (a). 

o. Delivery after 0uarantee--Con^ 
tract df guarantee in same in^rument.}^ 


An ofirreement was made between A. 
& D., whereby A. was to deliver logs 
for a specifled price. At the foot of 
the agreement was a memorandum, 
signed by deft, at the same time that 


D. signed It guaranteeing payment to 
A. ; — Held : there was a sufficient 
consideration expiessed by relerenoe 
to the agreement. — Taylor v. Harris 
(1843), 2 Kerr. 343.~CAN. 
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Sect. 4. — Consideration: Stib-aecL 3, B, (a) (6).] 

sold & delivered to C. The whole depends upon 
the future sale & delivery of goods & advance of 
money. The option given to pltf. with respect to 
the application of the money received under the 
guarantee, can only properly apply where there 
has been some new supply of goods or some new 
advance of money, the expectation of which was 
the whole foundation of the contract (Tindal, C. J.). 
— Boyd v. Moyle (1846), 2 C. B. 644 ; 135 E. It. 
1099. 

Annotation: — ^Reld. Boyd v. Ilobina (ISriS), 4 C. B. N. S. 

74». 

87. .] — Guarantee — In con- 

sideration of your agreeing to supply S. with goods 
upon credit, in the way of your trade (the amount 
to be in your own discretion), I hereby guarantee 
you the due & regular payment of such sum or 
sums as he may now, or at any time, & from time 
to time hereafter, owe to you, etc. My liability 
under this guarantee is to be limited to principal 
sum, in running account, of £100.” A declaration 
upon this guarantee stated that pltf., confiding 
in the promise of deft., afterwards supplied H. 
with goods to the amount of £85 10s. 9., & tha<t, 
although the credit ])ad expired, S. had not paid 
for them, of which the deft, liad notice ; & alleged 
for breach, the non-payment of the amount by 
deft., on request : — Held : the guarantee disclosed 
a sufficient consideration, Ac the declaration was 
good on general demurrer. 

At the trial it occurred to mo that a mere 
illusory dealing would not satisfy the guarantee, 
Ac I left it to the jury to say whether or not the 
dealings had been hoyid fide continued. Tlie jury 
having found a verdict for pltfs., the ct. held that 
the guarantt'C disclosed a sufficient consideration 
for the payment as well of the past as of the future 
debt, Ac that the declaration was good. So, here, 
I think that a sufficient consid(‘ration is disclosed 
on the face of the guarantee, Ac that it imports 
that tlio continued supply should be hand fide & 
to a reasonable extent (Cresswkll, J.). — ^White 
V. Woodward (1848), 5 0. B. 810 ; 17 L. J. C. P. 
209; 12 Jur. 439 ; 136 E. 11, 1097 ; 'previous 
proceedings (1847), 4 0. B. 752. 

Annotation : — Eefd. Broom v. Batchelor (1850), 1 II. & N. 

255. 

88. .] — (1) “In consideration 

of R. Ac Co. pving credit to D., I hereby engage 
to be responsible, & to pay any sum, not exc(*eding 
£120, duo to the said R. & Co., by the said D.” : — 
Held : to bo a good Ac binding guarantee, the 
words “ giving credit ” being equally applicable to 
future as to past credit. 

(2) In an action upon this guarantee, the 
declaration stated, that, at the time it was given, 
D. was indebted to pltfs. in £16 for goods sold, Ac 
which sum was then payable ; that pltfs. had sold 
other goods to D., to the amount of £50, at a 
credit which had not yet expired ; that D. had 
applied to pltfs. for an extension of credit in 
respect of both debts, Ac also for a further supply 
of goods on credit, which pltfs. had consented to 
do on receiving deft.’s guarantee ; that deft., in 
consideration of the premises, gave pltfs. the 
guarantee above set out ; Ac that D. made default, 
etc. : — Held : on special demurrer, the declaration 
sufficiently showed that the consideration for the 
guarantee was future credit, & was therefore 
good. 

(3) Evidence is admissible in an action on such 
a guarantee to show that it was intended to apply 


to future credit. — Edwards v. JTevons (1849), 8 
C. B. 430 ; 19 L. J. C. P. 60 ; 14 L. T. O. S. 178 ; 
14 Jur. 131 ; 137 E. R. 579. 

Annotations: — As to (3) Refd. Balnbridgo v, Wado dfJO)* 

16 Q. B. 8D. Generally, Mentd. WOlianiP t). Byrnos (1863), 

1 Moo. P. C. C. N. S. 154. 

89, ,] — (1) Pltfs. supplied 

deft.’s son with some beer Ac on their refusing to 
supply more without a guarantee, the son gave 
them the following guarantee, signed by deft. : 
“ I hereby undertake to pay you for all the beer 
supplied by you to S., on the completion of the 
purchase, which will take place in a few days. I 
am, etc.” To M., etc. : — Held : the promise was 
primd facie a promise to pay for goods to be 
supplied. 

(2) Semble : the promise also applied to the 
goods already supplied. — Mockett v. Ames (1871), 
23 L. T. 729. 

90. Agreement to supply goods — Insufficient — 
Necessity for actual supply.] — Morrell v. Cowan, 
No. 84, ante. 


(b) Money Advanced or to he Advanced. 

91. Advance after guarantee.] — Baxter v . 
Jackson (1664), 1 Sid. 178 ; 82 E. R. 1042. 

92. .] — Magnus v . Hale (1843), 1 L. T. 

O. S. 253 ; 8 .T. P. 71. 

93. .]— Hartland V. Jukes, No. 726, po<d. 

94. Advance before & after guarantee — 
Whether past advances a consideration.] — (1) “ R., 

— I hereby undertake to secure to you the payment 
of any sums of money you may have advanced, 
or may hereafter advance to 1). Ac Co., on their 
account with you, commencing from Nov. 1, 
1831, not exceeding £2,000, T:” — Held: to be 
insufficient, as a guarantee for the past advances, 
as no consideration tor tlu^ promise was expressed, 
or was necessarily to bo imjdied. 

(2) Pltfs. declaring on this guarantee, stated 
the consideration to be the future advances, & 
deft, pleaded non assumpsit : — Held : deft, was 
at liberty to contend that the consideration was 
not truly set forth in the declaration. — Raikes v . 
Todd (1838), 8 Ad. Ac El. 846 ; 1 Per. A: Dav. 138 ; 
1 Will. Well. Ac H. 019 ; 8 L. J. Q. B. 35 ; 112 
E. R. 1058. 

Annotations: — As to (1) Apld. Allnutt v. Ashendon (1843), 
12 Ij. j. C. P. 124. Reid. Konnaway v. Troloavaii (1839), 
6 M. & W. 498 ; Jobnalon v. Nieholls (1845), 1 C. B. 251 , 
Thockwoll V. Gardiner (1851), 5 Do G. Ac Sm. 58; Ellis v. 
Emmanuel (1876), 1 Ex. D. 157. As to (2) Consd. Lame 
V. Ncvill & Druce (1841), 6 Jur. 217 ; ^apman v. Sutton 
(1846), 2 C. B. 634. Refd. Bambridpre v. Wade (1850), 
16 Q. B. 89; Caballero v. Slater (1854), 23 L. J. C. P. 
67 ; Oldorshaw v. King (1857), 2 H. & N. 399. Generally, 
Mentd. Bower v. Mams (1841), Cr. & Ph. 351. 

95. .] — Brooks v. IIaigh, No. 402, 

post. 

96. . ] — A. guaranteed to a banking 

CO. “ all current obligations in their hands, to 
which B. may be a party, & also all his future 
obligations & engagements that may come into 
their hands ” ; — Held : the latter part of the 
guarantee, as to the future obligations, implied 
of itself a consideration, Ac did not require the 
specific statement of one in the body of the 
guarantee, according to the requisition of St^t. 
Frauds ; Ac the banking co. might therefore, on 
the bkpey. of A., prove for the amount of their 
advances to B., subsequent to the date of the 
guarantee . — Be Duncan, JSx p. Littlejohn 
( 1843), 3 Mont. D. Ac De G. 182 ; 12 L. J. Bey. 31 ; 
7 Jur. 474. 
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97. ,] — B, gave to A. the following 

guarantee : “As you are about to enter upon 
transactions in business with C., witli whom you 
have already liad dealings, in the course of which 
C. may from time to time become largely indebted 
to you, in consideration of your doing so, I hereby 
agree to bo responsible to you for & guarantee to 
you, the payment of any sums of money which C. 
now is, or may at any lime be, indebted to you, 
so that I am not called upon to pay more than 
the sum of £2,000.“ There had been considerable 
dealings between A. & C. prior to the date of the 
guarantee, consisting of loans of money, payineiiis 
made for, & goods supi)lied to 0. by A., the credit 
upon which had not then expired, & those dealings 
had been to a small extent since continued : — 
Held : the guarantee disclosed a sufficient con- 
sideration, for the payment as well of the past as 
of the future debt. — Johnston v, Niciiolls 
(184.5), 1 C. B. 251 ; 14 L. J. C. P. 151 ; 4 L. T. O. 8. 
95, 33(5 ; 0 Jur. 429 ; 135 E. II. 535. 

Annotations Apia. White V. Woodward (1818), C. B. 

810. Consd. Oldei-shaw v. King (1857), 2 H. 4c N. 517. 

Mentd. Sumtor v. Forgnson (1840), 7 O. B. 71G. 

98. .] — Boyd v. Moyle, No. 8(5, ante. 

99. .] — “In consideration of ad- 

vances made & to be made by T. & 8., or by any 
other persons of whom their firm may from time 
to time consist to F., we jointly & severally hereby 
guarantee to the said T. Sc 8. the repaymcMit of the 
said advances Sc to indemnify them against any 
loss by reason of such advances, our liability not 
to exceed the sum of £1,000. This guarantee to 
be a continuing guaranU‘e, to be a security to 
the said T. &. 8. to the extent of £1 ,000 as aforesaid 
for the whole of any balance which may from time 
to tune, or at any time, become due to the said 
T. Sc 8., or to the persons for the time being 
constituting tlie lirrn of the said banking-house ” : 
--Held: this guarantee disclosed a good con- 
sideration for the promise to pay i)ast as well as 
future advances, tluj futuns advances having beem 
made.— (^HAPAiAN r. 8utton (184(5), 2 (\ B. (531 ; 
3 Dow. Sc L. (31(5; 15 L. J. C. P. 1(5(5; 135 E. It. 
1095. 

100. .J — In an action on the following 

guarantee* : — “ In consideration of your having 
this day advanced to our client, D., £750, secured 
by his warrant of attorney, j)ayabl(* on Aug. 22 
next, we hereby jointly Sc severally undertake to 
])ay the same on default, etc. Dated June 20, 
1840 : “ — the declarfition slated, that in con- 
sideration that i)ltf. woxil<l, on June 22, 1840, lend 
to one D. £750, on the security of a warrant of 
attorney, x)ayable on Aug. 22 then next. Sc would 
forbear Sc give time to D. until Aug. 22, deft, 
promised, etc. : —Held : the insti*ument was 
sufficiently ambiguous to admit of evidence to 
show that the advance was not a past one, but 
was made simultaneously with the execution of 
the guarantee, Sc no amendment of the declaration 
was necessary. — O oldshede v. Swan (1847), 1 
Exch. 154 ; 16 L. J. Ex. 284 ; 9 L. T. O. 8. 248 ; 
154 E. K. 65. 

Annatatipiia : — ^Apld. BalnbriJgo r. Wado (1850). 10 Q. B. 

89. Reid. Edwards v. Jevons (1849), 8 C. B. 430 ; Stcelo 

r. Hoc (1849), 14 Q. B. 431 ; Colboum v. Dawsou (1851). 

10 C. B. 706 ; Broom v. Batchelor (1856), 1 11. & N. 265 ; 

Horlor r. Carpenter (1857), 27 L. J. C. P. 1 ; Wood v. 

IMestner (1866), 4 H. & G. 681. Mentd. Simpson v, 

Margltbon (1847), 11 Q. B. 23 ; Bniffr. Conybeare (1862), 

9 Jur. N. S. 78 ; Bruner v. Moore, [1904] 1 Ch. 305. 

101. ,] — The declaration on a 

guarantee stated that 11. kept an account with a 
banking co.. Sc was indebted to them in £800 for 
money advanced by them to him, Sc that it was 
proposed that they should advance to K. more 
money ; Sc thereupon an agreement was entered 


into between the co. Sc defts.. Sc si^ed by defts., 
as follows; — “We, the undersigned, hereby 
indemnify (the co.) to the extent of £1,000, 
advanced or to bo advanced to R., but the said 
indemnity to cease when the said B. shall have 
paid the sum of £1,000 to the credit of his account.’* 
The evidence was, that, at the time the guarantee 
was given, £1,400 was duo from B. to the co. for 
money already advanced ; — Held : the guarantee, 
construed with reference to the facts existing at 
the time it was given, did not disclose a good 
consideration, & if the preliminary averments in 
the declaration were to be taken as a statement 
of part of the consideration, they were put in issue 
by non asfiumpsit, Sc were not proved. 

The words “ advanced, or to bo advanced ’’ 
might fairly admit of the construction that future 
as well as past advances were meant ; but the 
facts show that at tho time this guarantee was 
given there was a debt of £1,400 due to the bank 
from B. & there is nothing upon the face of tho 
instrument, & certainly nothing when the state 
of account between the bank Sc B. is looked at, 
to show that the parties contemplated a security 
for future advances to tho extent of £1,000 
(Wilde, O.J.). — ^Bell v, Welch (1850), 9 0. B. 
154; 19 L. J. C. P. 184 ; 14 L. T. O. 8. 307 ; 14 
Jur. 432 ; 137 E. B. 851. 

102. .] — A bond was vested in a 

trustee, in trust as to income for a married woman 
for hor life, with r(*mainder, as to the corpus 
in trust for lier issue. Sc in default of issue, in trust 
for such pc'rsons as the married woman alone, 
notwithstanding covoiiuro, should by deed or 
insirum(*nt in writing, to be by her sealed Sc 
delivered in tlie i)resence of Sc attested by two 
credible witnesses, appoint. Tho husband being 
indebt(‘(l to his bankers on the balance of an 
account curr(‘nt, the married woman deposited 
the bond with tlu* bankers, with a letter signed 
by her, to ilie effect tliat, in consideration of tho 
bankers paying, or having already paid, the cheques 
of tho husband, or otherwise advancing him sums 
of money, slie ihcr(*by guaranteed the repayment 
thereof ; & tliat sho deposited as a collateral 

security ilie bond which slie undertook to assign 
to the bankers, on request : — Held : the con- 
sideration was sufficient, & tho separate life 
interc*st of tho wife was effectually charged ; but 
the letter not having been (‘Xt‘culed Sc attested as 
required by the pow(*r, the ct. would not, under 
the circumstances, give effect to it as an appoint- 
ment.— ThACKWKLL V. (lABDlNEll (1851 ), 5 De (i. & 
8m. 58 ; 21 L. J. (;h. 777 ; 19 L. T. O. 8. 101 ; 16 
Jur. 588 ; 64 E. B. 1017. 

103, .1 — A guarantee given by deft. 

to i)ltf. was as follows ; “In consideration of the 
credit given by B, to E., I hereby agree to guaran- 
tee the payment of all bills of exchange drawn by 
tlic said B. Sc accepted by E. Also 1 hereby agree 
to guarantee the payment of any balance that 
may bo due from the sfiid E. to the said B. This 
guarantee to include all bills of exchange now 
running as well as tlie balance of account at this 
day.” It appeared that at the time of the giving 
of the guarantee there were bills running & an 
account duo from E to B., Sc future dealings be- 
tween the parties were contemplated ; — Held : 
(1) the guarantee extended to future as well as to 
past transactions ; (2) the principle of construction 
ut res mag is valeat quam per eat applied. — Broom 
17. Batchelor (1856), 1 II. ifc N. 255 ; 25 L. J. Ex. 
299 ; 27 L. T. O. 8. 222 ; 4 W. B. 712 ; 156 E. B. 
1190. 

Annotations : — As to (1) Reid. Hoad r. Grace (1861), 5 L. T. 

359 : Heffleld v. Meadows (1869), L. R. 4 C. P. 595. 
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Sect 4. — Consideration: Svh-sect. 3, B. (6), (c) & 
{dh cfc C. (a) (b h] 

104. .] — Oldersuaw V . King, No. 

1 43, poMi. 

106. .] — M. & Co., being indebU^d tp 

pltls. to the amount of £41, deft, signed this 
guarantee : “ I. V. horc»by engages to be responsible 
for liabilities incurred by >10881*8. M. & Co. io the 
extent of £50 to Messrs. C. & Co. ” : — I/eld : in 
an action for pltf.’s balance of account, from 
which it appeared that debts of more than £50 
had been incurred Ac paid off by M. & Co. afUn* the 
dat^• of this guarantee, the contract created a 
liability on deft.’s part only for the amount due 
at the time the guaranttMi Wiis made, Ac such sum 
as was immediaU*ly after credited by pltfs. & 
which fog(‘ther made up to £50 ; Ac there was no 
continuing liability. 

We art* asked to (‘xttuul the words by reading 
them as if they were “ incurred or to be incurred,’* 
but we cannot do so without manifi*st reason, 
€*8pccially in the* case of a surety (liynKs, B.). — 
(JiiAiiMEiiH V. Vktoiis (1808), 18 L. T. 481 ; 16 
W. K. 1040. 

Compare Nos. 83, 84, 87-89, ante. 


(c) Bmploymnd of Debtor, 

106. Consideration for guarantee of ftdelity.] — 
ritf. being about, to tak<‘ (J. into his 8(‘rvice, deft, 
gave Jiim the following guarantee : “ 1 do hereby 
agree to bind myself to be security to you for 0., 
late in the employ of 1*,, for whaU*ver (while in 
your <‘mploy) you may f*utrust him with, to the 
amount of £50 ; in case of any default, to make tlie 
some good i/c/d ; hy fair implic ation, this 
agn^ement disclosed a sutlieient (‘onsideration for 
deft.’8 promise.- -N kwhuhy v, Awmhtuong (1829), 
6 Bing. 201 ; 3 Moo. Ac P. 509 ; 8 L. J. O. 8. C. P. 
4 ; 130 E. K. 1257. 

AnnofatUma : — Consd. Jvenuaway r. Ttvlcavan (1831)). 5 
M. & W. 498. Refd. tJelo v. Dyer (1831 ), 1) L. J. O. S. Ex. 
100 ; JamcH v, WIlliaiUH (1831). 3 13. Ac Ad. 1109. 

107. bYhAGiiT V, Wai.keu, No. 1151, 

poiit, 

108. .] — “ Messi’s. K. Ac Co. — Gentlemen, 

I hereby guarantee to >ou, Messrs. K. of E., the 
sum of £250, in case 1*. should default in his 
capacity of agent Ac traveller to you”:-//r/d; 
it sulliciently appenr(>d on the face* of this instru- 
ment that the Ciuisiderat ion was the future employ- 
ment of P. as agent Ac traveller. Kennaway v, 
Trei.EAVAN (1839), 5 M. Ac W. 498 ; 9 B. J. Ex. 
20; 3 Jur. 1034 ; 151 E. B. 211. 

.an/wtolMJfW Refd. Baring t». (Iritivo (1838). 31 L. T. O. S. 
^ ; WllliainH v. Bynitw^ (1803), 1 Moo. J*. C, (.*, N. S. 131. 
Mentd. Fishmongow’ Co. v, llobortwou (1813), 5 Man. & U. 
131. 


(d) Time Given to Pay or Forbearance to Fue, 

Sec Sub-sect. 3, 0., pout. 

C, 'Time Given to Pay or Forbearance to Fuv, 

(a) In General, 

See, generally, Gontkactt, VoI. XII., pp. 189 
et srq, 

1(A. How fiU! a consideration.] — Assumpitit 
cannot bo maintaineil against a father, on a 
promise to pay^ in consi<leration of forbearing to 
sue a bond against liis son, although the promise 
be made at the son’s request. —Pyers v, TUUNER 
(1592), Cro. Eliz 283 ; 78 E. B. 537. 


110. Promise by executor to pay testator’s 

debt.] — Papwokth v, Johnson (1613), 2 Bulst. 
91 ; 80 B. B. 984. 

111. .] — Goodwin v, Willoughby, No. 

123, post, 

112. .1 — Beven V, CowiJNG, No. 124, post, 

113. .] — promise to pay the debt of 

another, in consideration that i)ltf. mitU*ret pro- 

jui, is sufficiently certain. — ^B uckly v. Turner 
(1670), 1 Mod. Rep. 43 ; 86 E. R. 718. 

114. .] — Declaration, that K. was in- 

debt(*d to the firm of B. & S. ; that pltf. had been 
appointed by the Ct. of Ch. receiver of the debts 
of the firm, whereby K. became liable to pay 
pltf. when requested ; that in consideration of the 
premises, Ac that pltf. as such rc*ceiver would give 
K. two months* time to pay, deft, promised to pay 
in cose K. omitted to do so within that time. 
Breach, that K. omitted, Ac that deft, never paid : 
— Held : on aiTest of judgment, sunicient authority 
ai)peared for pltf. to conti'aet Ac sue, Ac sufficient 
consideration for deft.’s promise. — WlLiATfS v, 
Kennedy (1831), 8 Bing. 5 ; 1 Moo. Ac S. 35 ; 1 
B. J. 0. P. 4 ; 131 E. R. 301. 

Annotation : — Mentd. “Ward v. Show (1833), 2 Moo. & R. 75G. 

115. .] — A debt being duo to pltf. from a 

client of deft., an attorney, the latter inclosed to 
pltf. a bill of exchang(‘ accepted by his client for 
the amount, telling pltf. that he might safely put 
his name to it as drawer Ac that he w'ould see it 
paid : — Held : tliero was a sullicient consideration 
in the forbt'arance of pltf. to pro(‘e(*d until the 
bill became due, to render deft, liable. Emmott 
V. Kearns (1839), 5 Bing. N. V, 559 ; 8 B. .1. G. P. 
329 ; 132 E. R. 1214 ; sub nom, Emmett v, 
Kkahns, 7 Dowl. 630 ; 7 Scott. 087 ; 3 J. V, 629 ; 
3 Jur. 136. 

116. .] —Declaration by indorsee against 

indorser stated that IV. Ac Co. made their bill of 
exchange, A: direct (‘d tlie same to II., & then 
indorsi'd it to deft., who indorsed it to pltfs. 
I’lea, that W. Ac Co. wen* pltfs. ; that they were 
the inakt'rs of the bill Ac the pei*sons who indorsed 
it to deft., Ac who W(‘n* liable to him as such 
indorsers in the event of his paying the same. 
Rcidieation, that b(‘for(' Ac at the time of the 
drawing of the bill by pltfs. Ac the indors<*incnt by 
deft., II. was indebted to pltfs. in £10 12,s, ; that 
it wiis agrti'd betwe^ni pltfs. A D. that, in con- 
sidi'ratiou that JI. should procure deft, to indorse 
Ac become sui‘oty as indorser to pltfs. of such bill, 
pltfs. should give time to 11. for paym(*nt of the 
said £40 12.v. ; that pltfs. drew A indoi*sed the 
bill, A that d(*ft. for the accommodation of 11. 
indoi*sed the bill, with the intent of becoming 
security as iudor-ser to pltfs. of the said bill, A 
that pltfs. gave time to II. : — Held : pltfs.’ agree- 
ii.enl lud tt> su(* II. wa^s a sufficient consideration 
for deft.’s guarantx*e. — Wilders v, Stevens 
(1846), 15 M. A W. 208 ; 15 B. J. Ex. 108 ; 153 
E. B. 824. 

Annotations: -Mentd. Boulcod r. 'Wooloott (1847), 16 

M. A W. 084 ; Wilkineou v. Uawin (1881), 7 6. B. D, 

03G. 

117. .] — (1) The declaration stated, that, 

by an agreement made between pltf. A W. Ac 
1)., it was agreed, that, in consideration of pltf. 
agrt'oing to sui>ply F. w'ith timber to the value 
of £200, W. & D. se\erally agreed to guarantee 
to i»ltf. the due payment of any amount for such 
timber not/ exceeding £200, within six months 
from the date of the sale of the timber ; that, 


PART II. SECT. 4 , SUB-SECT. 3.— 369.-- CAN. 

4Aa t ^ C. (a). 109 ii. .1 — ^Isbkix Dkan Co. t 

IWi. far a eonaideraiton ,] — Avery, 119231 1 D. L. R. 708 ; 3 

Datubb V, Funston (1880), 45 U. U. R. B. O. R 502 ; (1923) I W W. R. 441 


—CAN. 

- Assignment for benefit of 
creditors.) — Suun v, JAiiviKKN (1907), 
6 W. L. R. 189.— CAN. 
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in piirsuance of such agreement, pltf. supplied 
timber to the amount of £153 10s. Id. to F. ; 
that afterwards, Ai whilst the timber was unpaid 
for, & before the period of six months from the 
date of the sale had elapsed, pltf. became dis- 
satisfied with such guarantee so given by W. & D. ; 
A; thereupon by another agreement between pltf. 
& deft., after reciting the guarantee, that pltf. 
liad delivered timber to the value of £153 lO'i. Id., 
A; that pltf. was not salislied with such guarantee, 
deft., at the request of W. A 1)., in consideration 
of the premises, & of ]dtf. forbearing to take any 
proceedings against W. & D., guaranteed to ])ltf. 
payment of tlie sum of £153 JO^^. Id. on Dee. 13, 
then next. Bn‘ach, that, although pltf. had done 
all things on his part to entitle him to he paid by 
deft, the said sum of £153 10.'^. Id., deft, had not 
paid the same, or any part thereof. Fourth ph'a, 
that pltf. had not done everything on liis ]mrt to 
entitle him to be paid by deft, llie sum ot £153 
lO.*! Id., intismuch as h<', pltf., did not forbear to 
take the proceedings in the declaration mentioned 
against W. A 1)., but, on the contr.iry, took 
such proceedings before Dt'O. 13, next after (ho 
making of the alleged agreement ; —i/c/d ; tm 
motion in arrest of jiidgnamt, pltf.’s torhfwajiee 
to .sue W. A I). hefor(‘ the day mimed, Avas a eon- 
diliou precedi'iit to his right of a(*tu»n against 
deft, on the guarantee. 

(2) Scmblc : the guarantee impoited a for- 
hearanc(‘ to sue W. A D. until I)(‘c. 13 next after 
its date. -lU>i/r v, (V)ZKN-? (IhatJ), IS Ih (>73 ; 
25 L. J. (\ F. 251 ; 27 D. T. O. H. 151) ; 2 Jur. N. S. 
1073 ; 1,31) F. K. 1,531. 

Jtni station : - to (I) Distd. ITaros r. V( lUiblcH (1872), 

h. Jt. 7 k\ch. 2.r>. 

118. No express agreement to forbear - 

Forbearance In fact.] — IMtf.’s agent to delt.: “ I 
hav^e this morning re(’ei\i‘d the most per<*mptory 
instmclions to setth‘ (his account, lie good 
enough to arrange something by to-morrow.” 
Deft, in reply : ” 1 undertake to pay £500 on the 
account betw'eeii my late hrotli<>r, 11., A your 
client on or before this day three w<*eks.” Pltf. 
did not expressly agree to forlx-ar smug, hut did 
in fait forbear for thre<* weeks;- Held: the 
coiT(‘Hpond(‘nce together with pltf.’s aetu.-il for- 
bearance for three weeks to sue, eonslituted a 
good A binding promise to iiay on tluj i)art ot 
deft. 

It is true that ])11f. did not oxj)r«*sbly agree to 
hirboar suing for three wrecks, but lie did in fact 
forbear, A that, to me, independently of all 
authority appt^ars to be a good considerat ion for 
deft.’s promise t/o pay (Kklly, C.B.). — Wynne 
V, Hughes (1873), 21 W. K. 028. 

119 , j — request to llie 

creditor of another person, ex})r<'SH or implied, to 
forbear suing the debtor, followed by forbearance, 
is good consideration for Ihepromisf* of the permm 
making the n^qiiest to pay the debt, although 
there is no binding agreement to forb(*ar. 

Deft., in order to induce pltf. to give iirao to 
his father for the payment of a debt due from Jiis 
father to pltf., made, tog<dher with Ills fatlier, a 
joint ^ A several promissory note, whereby they 
pi*omised to pay pltf. on demand the amount of 
the debt, with int<‘reht thereon lialf-ycarly. After- 
waj^ pltf. forlKire to demand payment of the 
d(‘bt for i^veral yeai*s Held : in an action upon 
the promissory note, a re(|ue8t by deft, to give time 


was implied, there was a good consideration for 
the note by dt*ft., A ho was liable on it. 

If at the request of tiio guarantor the creditor 
does in fact forbear there is suftlcient consideration 
to bind the guarantor. It was ai‘gued that the 
request to forbear must be express. But it seenvs 
to me that the question whether the request is 
express or is to be inh*ri‘ed from th<^ circumstances 
is a more question of evidence. If a ix‘qucst is 
to be implied fiom the circumstances, it is the same 
as if thtUH' wore an expit*ss request (Loud Kshek, 
Al.H.). Fueaus r. llUNTEH (1887), 19 Q. B. 1). 
311 ; 57 J.. T. 551 ; 35 W. K. 821 ; 3 T. J.. B. 
750 ; auh mm. OuE.Uis v. BUUNYKAT, 50 L. J. Q. B. 
518, O. A. 

Aanotatum : — Montd. IhiUoel A (Joliuoi'c r. I’arkor A 

Hultocrb Triibtoo lu Itaiikniptcy (ll)l«), 32 T. li. It. 601. 

120. Request by surety —Whether necessary.] — 
Fuears r. Hunter, No. ID), ante. 

(b) Sufficinu'ii of Right of Action, 

Ner, gcncrallj/y F<)NTiiAin\ \'oI. Xlf., p. 195. 

121. How far necessary — General rule.] — 
WluTo pltf. declared that A., since deceased, was 
iiulebiiHl to Jiiin ho much, A that after his death, 
m considonil ion of the preniisi'S, A that he, at 
tile instance of deft,, would forbear A give day 
of paymeut of the debt (not stating to whom ho 
w,is to forbear) deft, promised, civ. : --Held : 
on ileinurnT to he no considerat ion for the promise ; 
for a promist' can only be sustained on a con- 
sidc‘ratiou of benefit to deft, or of detrirnemt to 
pltt. ; A unh’bs then* W(*re souk* pi'fson whom 
]»lti. eouhl havi* sued for his d(‘bt his forb(*arance, 
was no detriment to him. 

It is not (‘htilled to tlie naim* of forbearance, 
unh'ss you show sonn‘thhig or somebody to bo 
lorborne. Jf then* b(* a right which can bo on- 
lorced against anybody, no doubt that a ])romi8o 
to forb(*ar is a good consideration, but if tliero be 
no person liable, how Is it enlitl(*d to the name or 
quality of lorbearauce ? (iaiUD EUiENnououuii, 
F.J.). 

How do(*.s i)ltf. sliow any damage to himself 
by forbearing to sue, when tlien* was no fund 
wliieh could lx* tlic ol)j(‘ct of the suit ; whi're it 
does not app(‘ar tliat any person hi rerum naiura 
was liable to bo sued by liim ? No right can 
exist in this vague, abstract, A indetinito w«iy. 
Right is a correlative tiTin ; then* must lx* som<* 
object of right, Home object of suit, some party 
who in rosp<*ct of some fund, or some charact<*r 
known ill tln‘ law, is liable. Otherwise there 
cannot be said to be any right. Has th(‘n‘ been 
then, any suspension of pltf.’s right ? Now, 
unless a right is callable of b(‘ing (‘xercised, uidess 
it can be jiut into foree, (Iiere can lie no suspension 
of it. And that it could iiav<‘ been exercitK-d or 
put in force, but for lh(* promls(i inadfs by deit, 
was not si lown . 3^heii wJiat forb(*arance is shown ? 
It must be a forhc‘ai‘anc(‘ of a right wJiich may he 
enforced with etfect (LoiU) JOnLENiiOiioUGir, <’.J.). 
— JoNEH V. AsjinuuNHAM (1801). 4 Fast, 455 ; i 
Smith, K. B. IHS ; 102 F. H. 905. 

Annof/iftou-i : Reid. JN*lch r. laon (ISJO), 1) Q. 1), 147: 

hn.ilb r. Hull lev (1851), 2 L. AL A P. 304. 

122. .| "Dapwouth v. Johnson (1013), 2 

Bulht. 91 ; 80 F. Jk 981. 

123. — —.] — !£ 1 say to oix* ” Do nut trouble 
me, A I will give you so much,” this is not ad ion- 
able, for th(*ro ought to he a lawful ground, A 


118 i. — — No cxpreHH agreiment to a c laliii .ii^airiht a third perhon Ih n JACAfusniiA, Nath Itov r. Ohanpua 
/‘^,^*1"~Nbvii,u? V, JosEFU (lb32), Hufllneut consideration for a Hurcty Nath Poudau (11)03), 1. L. Jl. 31 Fulc, 
N. B, Dig. 397. — CAN. bond, although there may be no exprowj 242- IND. 

118 ii. .] — Forbearance of contract by the obligee to forbear. — 
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Secl» 4L,—^([on8ideraiion : Suh-accl* J3, (\ (b), (c) 

for this cau8(» the (loclaraiion is void, for it is 
only to avoid inolcstation. “ Give me time.” 
etc., tills is no good aasumptiit, for forbearance is 
no ground of action where he hath no cause to 
have debt (Dodkkidok, J.). 

If a stranger s'lith, ” Forbear such a debt of H., 
^ 1 will pay it,” it is a good consideration for the 
loss to pltf. (Dodeuidok, J.). — Goodwin v. 
Wji.EoiuninY (102(5), J»oph. 177; Lat. 141; 70 
K. J{. 127:5. 

Annotation : — Mentd. Loyd v. Loo (1718), 1 Stra. 94. 

124. .] — If there be no consideration at 

the time, or no cause of action, the forbearance 
afteiwaids wiJl not make it actionable 
(Doderidue, j.). 

If aji obligation bo forfeitcMl, & I say to the 
ol)lig(M% “ ih> not sue the obligor,” or ” Do not 
impleatl him,” an action u})on tlu* case Ib's against 
me (per Guu.).- Heven v. (\>WLTNa (1(52(5), l»oT)h. 
1H:5; 7t) K. H. 1277. 

125, .| - H<‘re is a good consideration, for 

it is that pltl. shall forbear to sue for the money 
geiKTally, which goes to all the world, K it is not 
only to forbear to sue a particular person, but to 
forbear to su<‘ for the* money ; A: this forb(*aranco 
may be a ]uejudi(‘e to tin* jiarty, ^ a loss in not 
suing till that time (per Gun.). lluME v, Hinton 
( 1(551), Hiy. :501 ; S2 K. K. 7:50. 

Anrwiatton: Consd. Jonue v. Ashhurnliam (1801), 4 EuBt. 

126, - — .] - llonsoN V, Dei:, No. 70, ante. 

127, Fraud on bankruptcy laws — Suppres- 

sion of evidence of debt.J N krot r. Wallac e, No. 
14(5, posh 

128. Claim not well founded — Whether 

material.] — Tlu' tU'claralion staU*d that ilcft. was 
holr. to a railway eo. ; that G. iVc S. were memb(*rs 
of th(‘ rommitt('e ; that they were indebted to 
nltfs. in £1,000, which pltfs. sought to recover 
by contributions Iroiii the committee ; that pltfs. 
had coininenced an action against G., intended 
to 1 ‘ominenee one against S. lor the amount ; that 
in consuh-ration that pltfs. at the re<piesl of deft., 
would cease to prosecute the one actum A: forbear 
to comnuuice the other, deft, promised that if 
pltfs. did not by May I tmsuing realisi* the iunouiit 
of tlieir elaiin by e<mtribulionR Irom the com- 
mittee, lie would pay tlu'in £00, in full satisfaction 
of all the claims of pltfs. against G, \ 8. in con- 
nection W’lth t lie railway co., idc. On demurrer: 

^ IJvht : the deidaration was good, tin* considera- 
tion of forbeuranee being sullieienl whetlnu* there 
W'as any w'ell founded claim or not, cV altliough it 
W'as not alh'gcd that deft, w^as a member of tlio 
CO. or (hat tlu* actions rtdated to the alTairs of the 
CO. Temrson r. Knowles (1840), 7 V. 13. 051; 
127 b). Jl. 258 ; ,snb nom. Emr.son r. Knowles, 
18 L. J. V. P. 222 ; K5 L. T. O. S. 111). 

*SVr, Jtaihrr. Siib-soct. 1, pouf, 

129. - Compromise of doubtful claim.] — 
Milks r. New" Zealand Alford Kstatk Go., 
No. UH, post. 

S(c, iurther, Suh-sccl. 1, post. 

Forbearance relating to criminal acts.] — 6Vc 

Snb-H(H*t. I, povL 

(c) Snapension of J\>ndin(j Procecdinfjs. 

13(), On writ of execution.] — promise to pay 
the debt A. eosts w'hleh pltf. liaa recovort»d by 


default against a thu*d person, if that third person 
did not, in consideration that pltf. would forbear 
to execute a capias utlagatunif will support an 
aHHumpsit . — .Tennings v. Harley (1602), Oro. 
Kliz. 909 ; 78 E. K. 1132. 

131. ,] — A. having recovered judgment 

against B. & a fi. fa. being delivered to the slieriff, 
in consideration that A. at the special instance & 
request of G. had requested the sheriff not to exe- 
cute the writ G. promised to pay A. the debt & 
costs, together wdth the sheriff’s iioundage, 
bailiff’s fees, & other charges. On a judgment 
by default Ac error brought : —Held : the promise 
was binding on G., though it was not averred 
that the sheriff did in fact desist from tlie execu- 
tion, nor what the amount of the poundage, etc., 
was, nor that deft, had notice of such amount. — 
Pdij.TN r. Htokks (1794), 2 lly. 131. 312 ; 126 K. U. 
568, Ex. Ch. 

Annotation Mentd. Wbitehoad v. Grootham (1825), 

M‘Clc. 8c Yo. 205. 

132. ,] — Assiinipsil, in consideration tJiat 

pltf., at the re(^u('bt of deft., would constuit to 
suspend proceedings against A. on a cognovit^ deft . 
promised to pay £30 on account of the debt, for 
which the cognovit was given, on Apr. 1 flien next. 
Averment, that pltf. did suspend proceedings on 
the cognovit. Pltf., at the trial, proved the 
following agi’oemont in writing : ” I*ltf. having, 
at my request, cons(*nted to suspend proceedings 
against A., I do hereby, in consideration thereof, 
personally xiromise to pay £30 on account of the 
debt on Apr. 1 : ” — Held: the consideration for 
the promise w"as sufficient, because it must be 
taken as a consent to suspend xiroceedings, at 
least, until Apr. 1 .— Payne r. Wilson (1827), 7 
B. Ac G. 423 ; 1 Man. Ac Uy. K. B.. 708 ; 6 L. J. O. H. 
K. 13. 107 ; 108 K. \i. 781. 

Annotations : — Consd. Elwoilliy r. Maundor (1828), 2 Moo. & 

J*. 482. Reid. OlderbUaw v. King (1857), 2 U. & N. 617. 

133. Withdrawal of bankruptcy petition.] — 

(1) Pltf. liaving ))res(*nted a petition for winding 
uj» a co., dt*ft. signed the following guarantee ; 
” in consideration of your w’iihdraw'ing the 
Xietilion you have presented for winding up the 
co. call(*d K. Ac Go., w"e agree to jiay you all the 
costs you have incurred of Ac in relation to such 
petition, Ac to indemnify you against all costs (if 
any ) you may be liable to })ay to the co., or to any 
other iiarties a])penring for or in reference to the 
])etition. Wc furtlier agree to guarantee the 
payment to you within eighteen montlis from this 
date, by the co. or the liquidator thereof, of the 
princqial of your debt of £722.” In an action 
im the second branch of tin* guarantee : —//c/d : 
the consideration applied to botli promises ; the 
consideration W"as the wdtlidraw^al of the then 
pending petition, A: not the forbearing for eighteen 
months to proceed with any petition to wind up 
the CO.; ^ such a consideration was sufficient to 
support the promise. 

(2) Qu . ; whether, if tlie i)i*esentiug of a second 
petition had liad tlie ef[(‘ct of xuvventing the co. 
from iiaying the debt, the surety would have been 
discharged. — H arris v. Venables (1872), L. K. 
7 Exch. 235 ; 41 L. J. Ex. 180 ; 26 L. T. 437 ; 
20 W. 11. 974. 

134. Threatened litigation,]— A co.’s articles 
jirovided that the co. should have a first & para- 
mount lien on each member’s share for liis 
liabilities to tlie co. G., a shandiolder, in 1882, 


PART 11. SECT. 4. SUB-SECT. 3.~ 
C. (0). 

130 i. On n'fit of rxfrM/tun.I- An 
action on an nUogod gimrantoo by Al. 
to pay the amount of pUf.^s judgment 


against tbo C., If pltfs. would withdraw 
execution against C . : — Htld : the elr- 
cuinBtaneea indicated that It w’as not 
the intendon of At. to Bhoulder per- 
Bunally C.*8 liability in any event. — 


Vorxu r. AIilne (1910), 15 O. W. It. 
379 ; 20 (). L. H. 336.— CAN, 

134 i. Threatened litigation.}- Vauo- 
iiiv e. Hicu.\rd%>o.\ (1892), 21 S. C. II. 
369.— CAN. 
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mortgaged his sliaros to jJltf. In 1S83 the <‘o. & 
shareholders threatened an action against G. in 
respect of alleged misrepresentations as to the 
value of property sold by G. to the co. G. signed 
a letter guaranteeing tliat certain dividends should 
be earned & paid by the co. during ninety years, 
or that he would pay the deficiency. The co. As 
shareholders thert‘upon abandoned tlnnr inUmtiou 
(if any) of suing G. Pltf. liaving brought an 
action against the co. &: G., claiming a lii’st charge 
on G.’s shares, the co. pleaded their articles As G.’s 
undertaking. The trial judge was f)f opinion on 
the evidence that, though no case of inisrepr<‘senta- 
tion by G. was shown, yet the consideration for 
his undertaking, though not express(‘d, was that 
the threatened proce(‘dings agaitist him should 
not be taken, Ac that the consideration for G.’s 
undertaking was sufiici(*nt, whether the co. had 
reasonable grounds for their threat en(‘d action or 
not, if they were acting bond fide. On ap])eal : — 
Held: the compromise of the threatened claim, 
whether good in law or not, if mad(‘ bond fide, 
would liave been a sufiicient considei*at ion for the 
guarantee; but the c\id«'nce did not show a 
binding confract to compromise tin* threat t‘iied 
litigation. — Mileh r. New Ze\lani) Aevoim) 
Estate (’o. (l8Sfi), 32 Gh. 1). 2fi(i ; oo L. ,1. (’li. 
801 ; 51 L. T. 582 ; 31 W. K. (iOO, (\ A. 

nnoUitum^t Reid, (’riais r. Huuter (18S7), 19 Q. B. 1>. 

341 ; Milsom r. StafT«»r(l (1899), SO L. T. AJIO ; Fulh Hen 

r. Pr(»vuicuii Hank of livland, IIU03I A. C. 309. Hentd. 

KmgHford r. Oxeudeii (1890). .1. 1^2 ; Haw i\ Ijiiw. 

fl90v»] 1 t'h. I-IO ; Peeve r. ./('unings, [19101 2 K. II. r>22 ; 

(ilegg r. IlKunlev, 11912] 3 K. H. 174 , Juyu\M(.kiemi) r. 

AiuaiU'.uii^a, (1918] A. ('. 809. 

Proceedings in bankruptcy.] -See Sub-sect. 4, 

post. 

Proceedings in respect of crime.] - See Sub-sect. 
4, 2>ost, 

{d) Lertjih of Time Forborne. 

135. Sufliciency of— Definite time — Fortnight.] 

Glips\m r. ISIouius (ICdih), 1 A'ent. 9; 1 li(‘V. 
218 ; I Sid. 39fi ; bfi E. 11. 7 ; sub nom. Clypsam 
r. Morbis, 2 Kub. 401, 413, 153. 

Jniu'iatum : — Refd. Abbot r. Moor (1009), 2 Keb 543. 

136. Indefinite time — Short time.] — b\)r- 

Ix'arance for a bhoit timi*, is not a good considera- 
tion. — lAiTwiCH V. J1U.SSEY (1583), Gi’o. Eliz. 19; 
78 E. a. 28(5. 

137. — — ,] — A promise to forbear in- 

d(‘liiutely is not a good eonsideration in assumpsit ; 
but wh(‘re a tinn' certain i.s nam(*d for iiayment a 
H*cjU(*st b(‘fore the day is not nci essary. — IhiiLii’S 
V. Sackford (1595), (Vo. Eliz. 455 ; 78 E. it. (591. 

138 . Magnum tempus.] — Assumpsit 

on a promise in consiihuvition that [dtf. would for- 
bear per magnum temjiu^ Ui sue another jierbon on 
Ills bond, is good. — M apes v. Sidney (1(521), CVo. 
Jiu*. <583 ; 79 E. It. 592. 

Annotations • — Distd. Olderehaw r. Kiag (J8'»7), 2 II. & N. 

399. Mentd. Bourn v. Mohon Ac Bobinson (10(59), 2 Kcb. 

457. 

139. .I^Payne V. WiLbON, No. 132, 

ante. 

140. Fixed time from death of living 

person.] — T annpih r. Moore, No. 415, post. 

141. .] — Crearh V. Gunter, No. 

119, ante. 

142. Reasonable time.] Johnmin v. 

WuiTCnroTT (1(539), 1 Koll. A hr. 21, pi. 33. 
Annotations: — Reid. Day r. Garely (1076), 3 Kcb. 710; 

J'ayno r. WjJhoii (1827), 7 B. Ac C. 423 ; Uldurshaw r. 

King (1857), 29 L. T. O. S. 3(54. 

143. .] — (1) In Aug. 1848, deft. 

enteivd Ac gave the following guarantei* to O. ; 
“ I am awai^e that my uncles J. & K. stand con- 
siderably indebted to you for professional business 


As for cash advanced to them, that it is not in 
their power to pay you at present, Ai as in all 
probability they will become further indebted to 
you, though I by no means intimded that this 
letter shall creaU' or iinpl>r any obligation on your 
part to increase your claim against them, 1 am 
willing to bear you harmless against any loss 
arising out of the past or future transactions 
between you Ac my said uncles to a certain extent 
A:, therefore, in consideration of your forbearing 
to prt‘ss them for the immediate payment of the 
<lebt now due to you, I hendiy engage & agree to 
guarantee you in payment of any sum they may 
be indebted to you upon the balance of accounts 
at any time during the next six years to the extent 
of £1,000 whenever called upon by y(ui to pay the 
same, Ac afUu* twelve months previous notice.” 
At the date of the guarantei* .T Ac K. were ind<*bted 
to O. in the sum of £513. Subsequently O. 
ailvanced large sums of money to J. Ac K., Ac deal- 
ings w’ent on till Jan. 1849, when this debt duo 
from them to O. amounted to £2,18 1 : — Jlcid : 
tin* guarantet* was foundf'd on a sullicient eon- 
sith'ration, Ac further advances having betui made 
A: time given, it bound deft. 

(2) 'J'he consideration for the* promise to 
guarantee was IJie k(‘i'ping tlu' account open Ac 
nniking further advauc(‘S (per (’UR.). 

(3) An agre(‘ment to forbi'ar for a reasonable* 
time is a good eonsideration to support a promise 
to guai’ant(‘e a eh*bt due from a tliird ]K‘m>ii (per 
CvH.). -Oedkrshaw V. Kino (18.57), 2 If. ^ N. 
517 ; 27 h. .1. Ex. 120 ; 29 L. T. O. S. 3(54 ; 3 
.iur. N. 8. 1152; 5 W. K. 753 ; 157 E. JE 213, 
Ex. (’ll. 

Annotations : — As to (1) Consd. MfioH v. New 7A*ulaiul Alfonl 
KHtate C’o (18S0), 32 CMj. D. 206 ; Cn'aiH v. Himter (1887), 
19 Q. B. D. 34 i. Reid. LiverHldgo v. Broadbeiii (1859), 
4 H. 6c N. 603 ; C'olen v. Pack (1869), L. It. 5 (\ J*. 65 ; 
Baiber v. Muekivll (1892), 67 ij. T. 108. As In (3) Contd. 
Wynne r. llnghes (1873), 21 W. K. 628. Refd. Hoad v. 
(ilraeo (ISO! ). 7 11, 6: N. 494 ; West bend t). Spiomm (1861 ), 
6 H. A N. 728 ; Itf (loiigb, Bradford Uoininore'ial Banking 
Uo. r. C’ure (1885), 3! <’li. 1>. 32 4 ; Held on v. Paddinun 
(1893), 68 h. T. 40:»; KulleHon a. Provincial Bank of 
inland, 11903] A. C*. 309; Hlegg r. Bromley, (1912] 
3 K. B. 4 74. dimrullu. Mentd. (Juinin v, Fowler (1860), 
2 E. 6c K. 890 ; Beiehel i\ Oxford (Bp.) (1887), 35 Ch. D. 
48. 

144. No definite time mentioned— Whether pre- 
sumption of reasonable time.] — (1) A desdaration 
statesl, that iu made his ])romissory note ])ayablc 
to ])Itf. : tliat tin* note being in pltf.’s hands over- 
due Ac unpaid, in consideration tliat pltf. would 
forbear Ac give time to E. for payment of the iKite, 
to wit, for a r(‘asonahle time, di*ft. promised to 
pay llu‘ not(*, in case Ij. should make default. It 
llum alleg(*d that L. made default, Ac that deft, 
did not jiay the amount of tin* note. Idea, non 
assumpsit. At the tidal it a])pi'ar(*d that deft., 
having agreed t/O guarani <‘e the payment of (In* 
note by E., indors(*d on the back thereof /is follows : 

“ I guarantee the payment of the within not<‘ by 
E., the maker, on Nov. 2 next.” On that day, 
the note being dm* Ac dishonoured, delt. signed 
the billowing ineuKirandum, addressed to pltf. 

“ 8ir, 1 request you will Jiold over the promissory 
note* in your favour, of E., dated July 31, 1844, 
for £200, at three months, & in consideration of 
your so doing, 1 undertake to continue in all 
resp«*ctH my guarant/ee of the same ; ” — Held : 
the guarantee w'as defective ; Ac there was no 
evhh nce to support the declaration. 

(2) SembJc : the declaration was bad, in stating 
the consideraticin to be forbearance to sue f(»r a 
i-easonablc time. 

(3) In a case like the present, what definite 
idea can you attach to forbearance for a reasonable 
time ? The meaning of the words may depend 
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Sect, 4. — Consideration: Svh-secl. 3, C, (d) ; sub- 
sects, 4 6, A.] 

upon the character of the party -whether he is 
litigious, or wheilicr lie is mild & somnolent. 
The cases in whieli the law impli(*s a reasonable 
time are those in which the particular act requires 
some tinu* to do it (Aldkuson, B.). — Semple v. 
PINIC (1847), 1 KxcJi. 71 ; 9 L. T. O. S. 229 ; 154 
K. K. 31 ; sub nom. Temple v. Pink, 10 L. J. 
Kx. 237. 

AnruiUUwM ' — A a to (1) Dbid. OldciHhaw v. Klnpr (1857). 
2 H. & N. 517 ; V. Puck (IHGJ)), L. IL 6 C. 1*. C5. 

Oonid. Wyimo V. Uiitfhes (187J). 21 W. 11. 628. 

145 , ,] — ilKNTON V. PADD 180 N, No. 

507, pOHi, 

Compare, Contkact, Vol. XII., p. 212, Nos. 
1701, 1702. 


Suii-SECT. 4. (;ONHI DERATION HasED (JN IlLEOAL 
Tkansactjons. 

14<6. Fraud on bankruptcy laws — Concealment 
of assets.] — A proiuLsc* iriad(‘ l)y a fri(*nd of the 
bkpt. when lie was on iiis hist cxainiiiatioii, that, 
in consideration tliat the assignees conirs. would 
forbear to (‘xamine liitn toucliing certain sums 
wlii(‘h lie was (}iarg(‘d with liaving received Ac 
not account e<l for, h<‘ would pay such sums as the 
i)kj)l. had 1 ‘eceived Ac not ac(ount<‘d iovx— Held: 
void, as b(‘ing against tlie ])olicy of the bkpey. 
laws. 

Qu : if th<* cKslitors liad consisted to the 
agn'cment, whether that would have varied the 
case, 

Jn order to found a consideration for a promise, 
it is n(‘ccHsary tliat the ])arty by whom tin* promise 
is inadi* should hav(' tlu' )»ower of carrying it into 
elTcct, and si'condly that the thing to be done 
shnuht in itself be legal. 'rh(‘ consideration for 
tills promise is void <)ii both these grounds. The 
asHignoes Jiave n<) right t^) control the discretion 
ot the comrs., Ac it would he criminal in them to 
enter into such an ugnsuiicnt, because it is their 
duty til examine tJie bkpt. fully, Ac the civditors 
may call on them to ])erforin it (Asiiiiurst, J.). — 
Nerot r. Wallai^E (1789), 3 T«Tm Pop. 17 ; 100 
K. H. 432. 

AnnoUUiom : Diftd. Kayo v. PoUon (1705), G Term TUp. 

131. Mentd. llowen r. Muiiiu (1810), 2 Taunt. 371; 

Jaekhon r. PeNkod (1S13), 1 M. S. 234 ; Wliitehoud t\ 

Oreotlmin (1825), Yu. 205; Jir McHenry, McDer- 

mott V. D<>>d, lAwita’a Claim, 118041 3 Ch. 365. 

147 , Concealment of indebtedness.] — 

Assumpsit on dt'ft.'s guarantee lor a d(‘bt due 
from S. to pUf., tlici promise alleged being that, 
if pllf. wouhi give S. a written acknowledgment 
that iiltf. had no legal claim on S., deft, would be 
answerabli* for the amount, witli an averment that 
pltf. wrote As sent sucli ackiuiw Icdgiuent to S. 
Pica, that S. was a trad<»r w'itliin the Pkpey. Acts, 
A: a ])risoner in cxi'cution for debt, owing £300 A: 
upwards, A w^as di'sirous of petitioniug the Ct. of 
Hkpey. for an iutetim order of protection under 
Execution Act, 1844 (c. 90), s. 0, A', in support of 
such petiticm, of falsely itqiri'senting liimself to 
the ct. as owing less than £300 : As that deft., at 
11 h‘ it‘<pu‘st of 8., gavi^ the guarantee above slated, 
with the inti'iit, on the part of 8. & deft., that 8. 
should i»e tli(‘ bidtiu* able falsely to make such 
representation; avenueui, that pltf. knew the 
i'orrupt piir|> 08 e for wiiich the guarantee was given, 
A, with such knowledge, accepted it, & assented 
to W’rite tin* aeknowh^lgment for (ho pui^iose of 
aiding 8. In making the false reprt'simtation, etc. 
Ileplicatiou, de injuria :—Ueld : deft, was entitled 
to a verdict on the evidence ; & pltf. w^as not 


entitled to judgment non obstante veredicto, — 
CoiJBs 17. Strick (1850), 15 Q. B. 2 ; 117 B. R. 358. 

148. Where agreement to pay creditors in 

full — Whether fraud committed.] — A covenant by 
a friend of a bkpt. to pay all his creditois their full 
debts in consideration that they will not piTicced 
any further under the commission, is good in law. 

This seems to be a fair agreement & not contrjory 
to the policy of the bkpey. laws. The object 
of those lawng is to have an equal distribution of 
the bkpt.’s effects among his creditors ; that will 
not be defeated by a friend of the bkpt. under- 
taking, with the consent of aU the parties con- 
cerned (not to divide among the creditors a fund 
which was probably insufficient for that purpose, 
but) to pay every creditor his full debt (Lord 
Kenyon, C.J.). — Kaye v, Bolton (1795), 0 
Term Kep. 134 ; 101 E. R. 474. 

149 . Fraudulent preference.] — ^Bond to 

secure to one creditor the deficiency of a composi- 
tion, not communicated to the other creditors, 
decreed to be delivered up, with costs, though to 
particepa criminis ; in these cases, proceeding 
upon public policy, the relief being given on 
account, not of tlie individual, but of the public. — 
Jackman t7. Mitchell (1807), 13 Ves. 581 ; 33 
E. R. 412. 

Folld. Wood y. Darker (1865), L. U. I Eq* 

139. Refd. Wells v. tJirlmg (1819), 4 Mooie, C. 1‘. 78; 

McKowan v. Sanderson (1 873), L. It. 15 Kq. 229 ; McKewaa 

V. banderson (1875), L. II. 20 Eq. 65. Mentd. Lee r. 

Lockbait (1837), .3 My. & (^. 302 ; biinpson r. Howden 

(1837), .3 My. U Cr. 97 ; Mare v. Sandfoid & Sandford 

(1859), 5 Jut. N. S. 1339 ; lie McHenry. McDermott v, 

Boyd, Levita’s Claim, 11894] 3 Ch. 365. 

150. .] — A creditor, in respect of two 

demands, seized the goods of B., his d(»btor, under 
an execution for one of the two debts, Ac after- 
wards, at a meeting of some of tlie cr(*ditors of B., 
when a composition was proposed, declared that 
be would not agree to the composition, unl(*ss the 
debt for which the goods had been stdzed wi*i*o 
.secured to him ; C., wdio was not a creditor, 

guaranteed the debt, k A. withdrew^ Ids execution, 
& signed the composition deed : — Held : the bar- 
gain was a fraud upon the rest of tlie creditors, Ac 
void. — CoLbaiAN V. WALI.ER (1829), 3 Y. Ac J. 
212 ; 148 E. R. 1159. 

AnnotcUion Mentd. rilegex v. Blow no (1860), 28 Biav. 391. 

151. .] — A., being about to compound 

wdlh Ids civditors, in order to induce B., one of 
them, t-o <»\ecute tlie deed, w’ithout the knowledge 
f>f the other creditors gave liim tw'o promissory 
nott‘8 for £25 each beyond the amount of the 
composition. Ui)on the fii’st of these becoming 
diu‘ it was dishonoured, Ac an action was brought 
upon it, A judgment obtained A execution issued. 
C., who was a party the notes, in consul t‘rat ion 
of A.’s forbearing to enforce the judgment, gave 
him a guarantee for llu‘ amount of the judgment 
A the outstanding note ; A thereupon the two 
notes were given up : — Held : the guarantee was 
tainted with the original fraud, A could not be 
enforced, notwithstanding part of the considera- 
tion for it was the giving up a judgment in an 
action in w'hich the illegality might have been 
but was not pleaded. — CLAY v, Ray (1801), 17 
C. B. N. 8. 188; 114 E. R. 70. 

Annotation: — Mentd. He Lcnz1>org't> Policy (1877), 7 Ch. D. 

650. 

152. .] — On a bill by a bkpt., who 

had compounded with his creditors for eight 
shillings in tlie pound, A wheiv bkpey. had been 
annulled, the ct. set aside, with costs, a secivt 
bargain, whereby bkpt. agreed to pay one creditor 
in full, in consideration of liis becoming surety for 
payment of the composition. — W ood v . Barker 
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(18«5), L. K. 1 Eq. 139; 35 L. J. Oh. 270 ; 13 
L. T. 318 ; 11 Jur. N. S. 905 ; 14 W. 11. 47. 

153 . ,] — X banker holding bills & 

acceptances as a security for advances made to 
a customer took a guarantee from the brother of 
the customer that the loss of the bank should not 
exceed £2,000. This transaction took place aft-er 
the customer had conimenced proceedings for the 
liquidation of his affairs, & unknown to his other 
creditors, with a view to prevent the bank fi*om 
opposing a composition. On a bill liled by the 
banker to enforce perfonnauee of tJie agiHM'iiient : 
— Held: the arrangement, which would h{i\e the 
effect of giving one creditor a seend advantage 
o\er the othei's, could not be sustained, and tin* 
bill must be dismissed with costa. — M('Kkwan v, 
Sandkiison (1875), L. R. 20 PIq. 05 ; 41 L. J. Oh. 
447 ; 32 L. T. 385 ; 23 W. R, 007. 

154. Evasion of excise.] — A., B., &. (\ <‘ntered 
into an agi‘oement by which A. c(mtract(‘d to let 
ty B to take ccutain rooms belonging to A. n 
Jiccuised victualler, A within premises for which 

A. was licensed. i\ guarant(‘ed tlie payment of 
the rent, cdc., by B, To an action on the agi'ce- 
ment by A. against C. on default of ])ayni(‘nt by 
!h, i\ ideaded tliat the agre(*m(*nt was inadt' for 
the e\])r(‘ss pur|a)8e, object and int<‘nt of enabling 

B. to use the said rooms so as to evade the law ot 
excise ; -Held : tiie plea was a 8uffici(*nt answer to 
the action, the agreement being void for illegality. 

Rit{’Iuk V. Smith (18(8), (1 (\ B. 4(12; 3 New 
Mag, (\i.s. 54 ; 18 L. ,1. i\ V, (I ; 12 J.. T. (). 8. 
1 18 ; 12 ,T. l\ 822 ; 13 Jur. (13 ; 13(1 K. B. 1321). 

AnmiaUons Mentd. F< ret v. Hill (IS.'il), l*i ('*. H. 207 ; 

HaniEden r. Lupteii 4 { !>. J. Q. H. 17 : Hinton r, 

Muir (1H71), L. Jl. 0 1*. (J. lai ; Mellor r. L>iljate, {J914J 

3 K. H. 1141. 

155. Stifling prosecution.] —1 n an aetion on a 
bond in the penal sum ot £1,100, the d(‘<*laration 
charged that llie bond Wius given by deft, to ]dtfs., 
as tnist<*es of a friimdly soebdy, sxibject to a 
I'oudition 1 hereunder writttui, \vh(*reby, aft<'r 
reciting tliat certain mone\s to the amount of 
£1,100 u(*re stated to be owing from S., to plifs., 
as such trusU'Cs, A it had been agreed that deft, 
should secuTv to jdtfs, tin* sum of £700, part of 
such debt, tin* condition of the bond was dec1arc‘d 
to be, «‘te., & averred that deft, bad not paid the 
said £700 or the said penalty. Plea 2. Tliat 8. 
luid b(‘en treasurer of the said society A there was 
a d(‘(iriency in Ids accounts as sucli treasun*r t»f a 
sum of £1,700, & the said trustees bad caused a 
warrant to be issued for Ids appreh(‘usion, with a 
view to proceed criminally against him for an 
all(‘ged f(‘Iony in res])(*ct of the siiid money, & 
thereupon it was agr(H‘d Ixdween th(* said trust<*e8 
A deft, that, instead of proceeding rrindnally 
against the said S., tlie trustees should accejd 
paynumt of £1,000 in cash, in part of such 
deficiency, A take doft.’s bond for £1,400 as 
si»curity for payment of £700, other jjart of such 
deficiency, A the bond in the de<*laration mentioned 
was d(»livered A accepted by the tru-stees, in 
pursuance of the said illegal agreement, A upon A 
for no other consideration. Plea 3. As a defence 
on equitable grf>imds, deft. rf»peaied the allegations 
in ph‘a 2, to the effect that 8. liad been treasurer 
of the said society, A that there was a deficiency 
of a large sum in his accounts, in respect of winch 
the trustees alleged that lie had commit t(‘d a 
felony, A had caused a warrant to be taken out 


for his apprehension ; A furllier, that tlio said 
bond was executed A delivei*ed by deft, to plifs. 
as such trustees, upon A subject to certain terms 
A condition then agt^*ed upon between the said 
trustees A dtdt. A other persons, on behalf of 8., 
i.c., upon the U^rms A conditions that nil prose- 
cution of S. by the society or by any of its members 
should cease. Deft, alleged that all prosecutions 
of 8. dhl not cease, but, on the contrary, he was 
prosecuU'd by two mi'inbers of the said society, 
A tried A acquitted of the several ohorgos pTO- 
ferred against him. Averment, that all thmgs 
happened to entitle him in eijuity to an uncon- 
ditional injunction to nvslraiu pit Is., os such 
trust-ees, fixim suing on the said bond. On 
demurr(*r : -Held : the )>U‘as were good, in answer 
to the action on the bond as showing an illegal 
agreement to stifle a prosecution. — Pannon v, 
Rands (1870), 23 L. T. 817 ; 11 Cox, P. P. 031. 

156 , J — q’he secretary of a building society 

who had made default A was threat(*nod by the 
society with a pTOseeution for embezzlement, 
applied for assistance to pltfs., A tliey gave a 
written undertaking to tlie society to make good 
th(‘ gr<‘at(‘r part of the di‘bt due from the st'creUiry, 
the expii'ssed (‘onsidt'ration being the forbearanci^ 
of the scHUety to sue the secretary for the amount 
for which pltfs. made themselves nNSjumsible, A 
in pursuance of tliat undertaking tliey gav<» two 
promissory iiot<‘s to the soei<*ty. Pltfs. in giving 
th(* und<*rtnking were actuated by tin* desiri* to 
prtwent the prosi'cution, A tliis was known to 
the dm*ctoi*s of the socitdy: Held: it was an 
implii'd t^rm of the agriHUiuuit tliat there should 
be no proH<‘cution, the agreement was founded on 
an illegal consideration tC void, A tli<» ])ro!nisaory 
I notes ouglit to be set aside. .Ionics v. Mkiuonkth- 
Pkhmanicnt Bicmckit BniLDJNd 8 ()cikty, 
(181)2) 1 (’ll. 173 ; fil L. J. (Mi. 138 ; (t5 L. M\ «H5 ; 
10 W. B. 273 ; 8 T. C. B. 133 ; 30 Sol. Jo. 108 ; 
17 Pox. P. (k 380, V. A. ; ijfff/., 1 1801 ) 2 Ph. 587. 
Avnoiation : -Refd. MrCMatuliii* r. Iluhluiii (IBUl), 05 L. T. 

001 . 

Discharge from illegal arrest for debt.] -Sec 
(kiNTKArr, Vol. XII., )>. 208, Nos. 1070- 1078. 

Indemnifying ball.]— Part XI 1., Sect. 3, 
poftt. 


SUH-hKCT. r>.-l*AST PONUDKRATIDN. 

A. In deneruL 

SeCt (jcncrulh/y Pontract, Vol. XJf., pp. 213 
el seq, 

157. Insufficiency of past consideration — Debts 
already contracted.] — Semhle : a proinise made by 
a husband afttu* tlie d(*ath of his wife to jiay for 
goods sold t/O lu‘r whilt* living as a leme sole trader, 
will not support an aetion ; for it is an undej-taking 
for which then* is no legal eonsidi’ratifui. O^AIHAN 
V. Plant (ItlOl), 1 Show. 183 ; 80 K. B. 525. 
Anm^t/Uion : — Mentd. Lavio r. PhillipH (1765), .*1 JJurr. 1770. 

,] -AVood V. Bknson, No. 83, 

ante, 

169. .] — No consideration is to ho 

imiilied from an undert/iking as follows — “ (\ of 
B. alKiut to jmicet'd thither, having incurred an 
account with you amounting to £40 5.v. with the 
undei’standing tliat he is t^o transmit the amount 

you thj*f»e montlis after he shall hav<* oirived at 
B., w<* guarantee his performance of the said 


PART II. SECT. 4 , SUB-SECT. 4. 
155 i. Stifling prosecHiicm.,] — S. gave 
a guarantee for ilie payment of debte 
due by H. As a oonslderation for 


tills guaratiteo, the creditors were to 
abfitam from taking criminal pro- 
ceedings againat U. for flfUx^n days, 
by implioation were to abnlain from 
takujg Huch proceedings altogether if 


the dotits were paid \^ltliln that tliuo : 
‘ — Held : such guarantee oouhl not he 
enforced. — K khsowji Tuijjiiias r. 
IIUnjIVAN MULJI & finXMKfJVARVAIW 

(1857). I. L. H. 11 Bom. 666.— IND. 
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Sect, 4k.--Con8ideration: Suh-seci. A, & B, Pari i Future dealings contemplated in way of 

III. Sect, li Svb^aect.l, A., B. & (',] trade — How far good consideration.] — Sec Sub- 


engagomont ; 4fc, in failure ihere^^f, we will be 
itisponHible to you.” -Ellis v. Levy (1835), 1 
Hcott, OOU ; 4 U. J. C. P. 2U4. 

100. .] — Enp:N('ii V. Fuencii, No. 63, 

ante. 

161. .] — In UHSumpsit by payee 

against maker, on a promissory note* payable on 
demand, with interest, deft, pleadeef that tlie 
note was made* by deft, as a eollat(‘ral security 
for a debt , due from S., to pltf. ; that deft, was not, 
at tlie time of making the note, or ever, lialde to 
pay the* debt, or to give the note as a security for 
the same ; <k; that there never was any other eon- 
sidoration for the making of the note, save as 
ahjresaid Held: a suflicii'nt plea ot n(» con- 
sideration, altiT verdict. Pkoit-s v, Peale (1851), 
11 (). P. 172 ; 20 1.. J. 0. J». 186 ; 17 L. T. O. S. 
172; loJur. 700; 1.38 E. K. 436. 

AmuAalumH : -Consd. Cn*Mih r. Hunter (1887). 19 Q, IL IJ. 

311. Mentd. (’unio r. AUsa (187A), L. K. lU ExcL. 163. 


sect. 3, P. (a) At (5), ante. 

162. Consideration moved by precedent request 
— Subsequent promise to pay — Effect of pron^e.] — 

Assumpsit will lie on a subsequent promise for 
money paid as surety in consequence of a pre- 
cedent request, although the consideration is 
executed. — SiDNAM v. WouTJiiNGTON (1585), (’ro. 
Eliz. 42 ; 78 E. P. 306 ; sub nom. SlDKNiiAM At 
WoiiLiNGTON’s Cask, 2 Leon. 221. 

163. .j — TiioitNER V. Field 

(1611), 1 Pulst. 120 ; 80 E. K. 816. 

Securities given in respect of antecedent debt.] — 
See CoNTiiAOT, Vol. XII., pp. 02, 173, 212, 218, 
Nos. 567, 1271, 1701, 1781. 


B. Words Importing cither Past or Future 
Consideration, 

See Part 1\'., 


Part III- Proof of Guarantee. 


Rkct. 1- STATUTORY PROVISIONS. 

SriJ-sEiT. 1.- The Statute of Fkauds. 

A, ” No Action shalt be brought.^* 

Oju'iation of St at. Frauds generally, see Con- 
tract, \'ol. XII., p]). 161 171. 

164. Verbal guarantee enforced by court — 
Undertaking by solicitor.] - Pve n supposing the 
undei taking to he void by Stat. Frauds lids et. 
inay, nevertheless, e\ereis(‘ a summary juris- 
diction ovc’i* one of its o\mi oHieeis, an attorney 
of lh<* (‘t. The undertaking was given by the 
jmrty in his eharncter of attorne.v, Ac in tliat 
eharact<‘r the et. may eompel him to perhirm it. 
An attorney is conusant of the law ; A: if he give 
an undt*rtaking wdiieli hi* must know to be \oid, 
he shall not be allowed to tak(‘ advaidage of liis 
ow'ii wrong. Al say that th<* undertaking cannot 
bo (‘nforc<‘d {per Cuii.). - Be Cj{EAVE.s (1827), 1 
(V. A: J. 371, n. ; I Dowl. nl p. 168 ; 118 E. P. 
1466. 

- PoUd. /iV PaterHoii (1832), 1 Dowl. 108; 

Hr Hilliard (IHUil, 2 Dow. k’ L. 919. Befd. Kmiiih r. 

Dutieoiubo (1831). 1 (’i. A; 372. 

166. --.| — Semhle : the ct. w'ill compel 

an attorney to perform an undertaking entered 
into by him, notwithstanding it is void by Stat. 
Frauds, Ac no action can be bmught upon it. — 
Evans r. DimcoAiBE (1831), 1 Cr. Ac J. 372 ; 6 
li. .1. O. S. Ex. 82; 118 E. P. 1165; sub ?iom. 
Evans v. Dunuan, 1 Tyr. 283. 

^ 166. ^ .1 — AVliei’o an aitonicy of one ci. 

gives his undertaking as an attorney for a debt 
A: costs in an action in another, the ct. of whicli he 
is an attorney will compel )uin to fullil his under- 
taking though void by Stat. Frauds.- Be Pater- 
son (1832), 1 Dowl. 168. 

167. ^ .]— When' the attorney of deft. 

had giv(‘n an un<lertaking to pay tlie debt, in 
consequence of whicli i)ltf. stayed proceedings ; 
the ct. enforced the undertaking ; although it was 
void under Stat. Frauds, s. 4. — Be IIilijakd, 


Bx p. Sahth (1845), J New Pract. Pas. 185 ; 2 
Dow. Ac L. 61U ; 14 L. J. Q. B. 225 ; 5 L. T. O. S. 
58, 50 ; 0 Jur. 664. 

Av notations :—C0Tisd. UiiiUmI Aliniiipr ic 1 manee Uoipii. r. 

llcohcr, I1910J 2 K. H. 29(5. Refd. r. llailaiid, 

118U4J 1 Q. H. 707. 

ScCf generally y Solicitors. 

168. Agreement prevented by fraud from being 
put into writing.] - 13ea of Slat. Frauds allow'ed, 
the agrei'nu'nt not being in WTiting ; though a 
l>ai’ol agn'emeni W’as confessed by tlie answ^er. 

If you interpose the medium of fraud by which 
the agreement is previmted from bi'ing put into 
writing 1 agree [it takes the ease out of the statute] 
(Tjord Thuklow, 0.). — WinTciiriK'ii r. Pevis 
( 1786), 2 Pro. 0. P. 559 ; 2 Dick. 664 ; 29 E. P. 
306, L. U. 

Annotations: Consd. (’oeth r. .luckson (IhOl), f! Voh. 12; 

Simiiici r. Fit /K»- laid (1 hOl ), 0 Vrs. .MS. Reid. Cookt* i. 

Tombs (1791), 2 A list. 120 , Haiknoith v. Yoimg (IS.'JG), 

4 Diew. J. 

169. Plea of tender by defendant.] A promise* 
to pay the* dt‘bt of anotlier need not bo proved to 
be in writing wheui deft, pleads a tender to the 
count on such pnunise.— M iddleton v. Brewer 
( 1790), Peake, 20, N. P. 

170. Money paid under verbal guarantee not 
recoverable.] — Tlu* agent for the grantee of several 
annuities di*livered him four accounts in the 
coiu'se of (*ighteen montlis, Ac gave him credit for 
all tlie Jialf-yearly instalments of tlie several 
annuities then due, but stated that some of them 
had not b(‘en rt'ceived. He charged commission 
on all tlie instalments, Ac paid the balance of the 
accounts as if they had been received, Ac in the 
later accounts never brought forw'ard those sums, 
nor intimated tliat he expected them to be n'paid : 
— Held : ui>on this evidence the jury were pioperly 
told by the judge, that tliey might infer an agree- 
ment whereby the agent made himself p<*rsonally 
n*spoiisiblo for the payment of those annuity 
instalments in default of payment by tlie grantors. 
— 8 iiaw V. Woodcock (1827), 7 B. Ac t\ 73; 9 


}>ai/.h The cvoeutiim by A., at D.’s uromisc by B. to j)uy on (.’.’i liefauJt, - 
requcht, of a bill of sale of a vessel to Bicu)roRD r. Koclston (1858), 8 
C'. :* -llrld : a Miftlcloxit consideration I, C. L. U. 468.— IR. 
to support a subsequent express 


PART II. SECT. 4, SUB-SECT. 6.- A. 

162 i. moved by prece- 

dent regueid— SubsiyuetU promise to 
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Dow. & By- K. B. 889 ; 5 L. J. O. S. K. B. 294 ; 
108 E. R* <^52. 

•— Mentd. Wakefield v. Newbon (1811), 6 Q. B. 
a7« . Oatt'S V. Hudson (18J1), 20 L. J. Ex. 284. 

Executor’s right of retainer to enforce verbal 
guarantee.] — See Executors, Yol. XXIII., pp. 377 


el seq. 

Plea of Statute of Frauds.]— /S'pp Part V., Sect. 7, 
sub-sect. 1, post. 


B, “ Any Special Promise,'* 

171. Indemnity implied by law.]— Pltf. re- 
paired certain leasehold premises litdd by deft, 
uiuler a covenant to repair, on a parol promise 
by deft, to assign him his lease : —Held : deft., 
upoji refusal to assign, was liable on an implied 
a<isum 2 tsit to pay pltf. for such repairs. 

Deft, has expend<‘d this moiK^y for llie benefit, 
fc at the instance of deft. ; the law will Ihertdore 
imply a promise not tou(‘lied by the statute [Stat. 
Frauds, s. 4], nor within the danger of perjury 
guai‘d(‘d against by it ; the agreement is executt‘d 
on the part of pltf. deft, is legally liable to 
remunerate him lor what he lias done (Dest, 
-Gray r. Hill (1826), Ky. k, M. 420, N. 1». 
tnnotatnm ‘ — DlStd. Hopkins r. Itic liaidsou (IHli), 11 

J. g B. 80. 

172. Promise to procure signature to guarantee.] 

- (1) Pltfs., owners of a ship liired on chart er- 
part> by 8 ., ridused to let her sail till certain dis- 
putes about th(‘ freight betw(‘en tliem A., 8 . were 
S(»ttled, by S. giving secunty : whereuiion deft., 
m consideration that pltfs. would l('t S. sail with- 
out giving security, undcTtook to get M. to sign 
the guarantee hereunder b(‘t forth, di'liver it to 
pltfb. m a week : — Held : this ^\as not an under- 
taking for the d(‘bt, default, or imscaiTiago of 
another, witliin St at. Frauds. 

(2) Th(* guarantee to be signed by M. \\as as 
follows : — “ Whereas S. lias hm*(l your ship for 
six months from July 12, 1830, k such longer 
time as his intended voyage may n^juire, \ lias 
paid or secured the freight for six months, from 
Aug. 20, 1830, k is about to leave England, 1 
guarantee the payment of fi eight which shall 
accrue for any portion of the voyage alter the 
SIX months : ” — Held : an undertaking within 
Htat. h^auds, k insutTieient for want ot a coii- 
sid(‘ration apparent on the face of it ; k conse- 
quently that only nominal damagi's could be 
recovered against didt. for failing to procure M.’s 
signature, according to his promise. — H ushell v. 
Beavan (1834), 1 Bing. N. C. 103; 4 Moo. k S. 
022 ; 3 L. J. C. P. 270 ; 131 E. II. 1050. 

Jvnoiulton to (2) Distd. Cuballoio r. Siaf< r (1851), 

Ij. J. C. 1». G7. 

173. Promise to give guarantee.] — Pltf. had 
contracted to supply goods to O. k Go. to be paid 
for in cash on each doliv’^eiy. C. k Oo. being 
desirous of obtaining the goods at a month’s 
credit instead of cash, deft., who had an interest 
in the performance of the work ujion which the 
goods were to be used, promised jiltf. that, if he 
would supply the goods to C. & Co., drawing upon 
them at one month, & would allow him, deft., 3 
per cent, upon the amount of the invoice, he would 
pay pltf. cash, & take 0. k Co.’s bill ** without 
^course,” in other words, buy the bill of him : — 
Held : this was a contract to answer for the debt 


or default of another, within Stat. Frauds, s. 4. — 
Mallet Bateman (1865), Jj, 11. 1 C, r, 163 ; 
Har. k Huth. 109 ; 35 L. J. C. P. 40 ; 13 L. T. 
410 ; 12 Jur. N. S. 122 ; 14 W. U. 225, Ex. Ch. 

Reid. Dove's r. Bub>\ell, 111)13) 2 K. B. 47. 

174. Promise to allow retention of salary.] — 
n , who was agent for pltfs., being desirous of 
retiring, dtdt. applied for the agency. II. was 
indebted to pltfs., k also claimed a commission 
for introducing customers. It was agreed that 
pltfs. should Slow II. iI52 on that account, k 
that deft, on taking the agency should allow pltfs. 
to retain six montJis’ salary, whicli amounted to 
£52. In an action by pltls. for money received 
by deft, as such agimt, to wliieh deft, ideaded a 
set-off for six months’ salary : — Held ; this was 
not an undertaking to answer for debt of another 
within Htat. Frauds, s. 1. 

If a pei‘son agrees that whatever shall hc^ri'after 
become duo to him shall bo dispos(*d of in a 
particular way, such an agrtnunent need not be 
in writing (Pollock, G.B.). — Walker v. Hill 
(1860). 5 H. k N. 419 ; 157 E. K. 1214. 

C, ** Dchtf Default or Miscarriaqc." 

175. “ Default ’’-Non-return of horse let on 
hire.] — Birkmyr v, Darnei.l, No. 2, ante, 

176. Liability for tort.] -A. had wrong- 

full}^, tS 6 v\dthout the lieeuee of B., riddi*n Ids horse, 
k th(*r‘eby caused its death 7/ c/d ; a promise 
by a third pei’son to pay the damage thereby 
sustained, in eonsidiTation that B. would not 
bring any action against A., was a eollateral 
promise within Htat. FriUids, A should be in 
writing. 

Now the word “ mlscarriagi* ” lias not the same 
moaning as the w’ord “ debt ” or “ default ; ” it 
seems t^ me to comprehend that sjiecies of wrong- 
ful act, for the consequences ot whieli the law 
^ould make the party civilly res]>onsibl(*. The 
wrongful riding the liorse of anotlior, without 
lus leave k licence, k thereby (‘a using its d(‘ath, 
is clearly an act for which tin* party is responsible 
in damages ; ky therefore, in my judgment, falls 
within the meaning of tlie word “ miscarriage ” 
(Abbott, G.J.), 

1 think the term miscarriag(‘ is more properly 
applicabl(‘ to a ground of action founded ui)on a 
tort than to one found(‘d upon a contract. . . . 
A: I think that both the words “ iniscarriage ” k 
“ dfdault ” apply to a promise to aii&wiT for 
anothiT with re.spect to the non-p(‘i*fonnanco of 
a duty though not foundc'd upon a contract 
(IIoiJioYD, J.). — Kirkuam r. Mart EH (1819), 2 
B. k Aid. 613 ; 106 E. 11. 490. 

nmi/af te7i Mentd. Chanmau v. Et( > (1812), i Man. k G. 

G.U. 

177. Liability for debt payable In future.] - 

If there was a contract with ref(*r(‘nc(* to a liability 
not existing at the time by r<‘ason of the dt‘bt not 
being due at the time but being payable in futuro 
that would come under the word “ default ” 
(WiLLES, J.). — MOUNTHTEPJIEN V. I 4 AKEMAN (1871), 
L, R. 7 Q. B. 196 ; 41 L. J. Q. B. 67 ; 25 L. T. 
7.55 ; 36 J. P. 261 ; 20 W. R. 117, Ex. Ch. ; affd, 
sub nom. Lakeman v, Mountstepiien (1874), 
L. R. 7 II. L. 17, If. L. 

Annotations : — Mentd. Wildes v. Diidlow (1874), L. It. 19 

Kq. 198 ; Guild v. Conrad (1894), 03 L, J. Q. B. 721. 


part III. SECT. 1, SUB-SECT. 1.— B. 

, 1: Promtae to procure security for 
“I will ipuarantoe that the 
security offered by K. for the balance 
pi your account will be executed within 
days**: — Held: the wrltlnfr was 
not sufficient to satisfy Stat. Frauds, 


S. 4. — LIOHTBOUVD V. WARNOf K (I8S2), 
4 O. It. 187.— CAN, 

PART III. SECT. 1, SUB-SECT. l.-C. 

s. "Debt.**] — An undertakinfT to 
become surety for another’s debt need 
not, at common law, bo in writing. — 


Woon Bbothbrs v. Gardner (1886), 
6 E. U. C. 189.- S. AF. 

t. .1 — Tliere is no rule In the 

law of Capo (k)lony, as lliore Is in the 
Kncrlish law, tliat an action cannot bo 
brought upon an oral promise to 
answer for iJie debt of another, but the 



30 


Guarantee and Indemnity. 


Sect. 1. — Statutory provisions: Sub-sect, 1, C., D, 
c fe E, ; sub-sect, 2 ^ A , ] 

178. “ Debt — Liability already incurred.] — 

Pltf., a broker, havinj? a U<*n on certain policies o! 
insuraneo cfTecU'd for his principal, for whom he 
had given his acc(*ptancc8, d<*tt. promised that 
he would provide for the payment of those accept- 
ances as they became due, upon pltf.’s giving up 
to idm such policies, in order tliat he might collect 
for the principal the money due thereon from the 
under wiiters ; which was accordingly done A; 
the money was aft€*rwards received by deft. : — 
ITrld : this was not a promise for the debt or 
default of anoth(*r within Htat. Frauds ; & pltf. 
uught recover against deft, as well for the breach 
^f agre(‘inent in not providing for the payment of 
the acceptances as also upon an account for money 
liad A received. 

1 am clearly of opinion that this is neither an 
undertaking tor the d(‘bt, dcfaidt or miscarriage 
of another within the statute. It could not be 
for the debt but rather for the credit of another ; 
for when th(j promise* was made no debt was 
incurr(*d from (i. to pltf. (Lord Ellenborougu, 
(U.). 

Deft. lh<‘n procured from pltf. the securities 
ui)on th<* fadh of this erigag(*ment ; in entering 
into which lie had not the discharge of G. 
principally in his contemplation but the discharge 
of himself. 'J'iiat was his moving consideration, 
though the discharge of G. would eventually 
follow. It is rath(‘r, therefore, a purchase of the 
securities whicli jiltf. had in his hands. This is 
quite beside the mischief provided against by the 
statute (Lord Kulenbokouoii, L.J.). 

This is to be considered as a purchase by deft, 
of ])ltf.’H interest in the jiolicies. It Ls not a 
bare promise to the cix'ditor to pay the d(*bt of 
anoth<*r due to him but a promise by deft, to pay 
what pltf. would be liable to pay if pltf. would 
furnish him with the means of doing so (Lawreni’E, 
J.). -(’astlino V, Aubkrt (1802), 2 East, 325; 
102 E. ll. 303. 

Jniwlnliont^ CoDSd. ThoinaH r. \\ lUiaius (1 830), 10 B. A O* 
«fit. Refd. Edwards v. Kellv (1817), 0 M. A 8. 201; 
llouniR^ V. VVoodyard (1810), 8 L, T. O. S. 180 ; Maurory 
r. Hc'olt (IS:)0), 5 Even. 007 ; C'oiituriorr. lloKtio (1852), 
8 ExoJi. 10; EitzKomld v. Dressier (1850), 7 H. N. S. 
371 ; llaibuuf India Uahber Cuiiib To. r. Maihii, 11002] 
1 K. B. 778. Mentd. Bamptou v. l*aullii (1827). 4 Biiiff. 
201 ; Andivws v. 8milh (1835), 2 Cr. M. A 11. 627. 

Of another person.] — Sec Soot. 2, sub-scct. 

1, post, 

179. “Miscarriage” — Liability for tort— Over- 
riding horse.] —Kiukuam v, Martkk, No. 17B, 
ante. 


I), Promises partly within Statute, 

^i\SeCf generally, Contract, Vol. XII., pp. 125-128, 
^ J»8. 829-851. 

A 80. Not severable — Cannot be sued upon.] — 

jnxunise as to one part being void, it cannot 
and go.'d for the otlier for it is an entire agi*ee- 
ja ient A tiiv action is brought for both the sums 
« indeed coui^ not bo otherwise without variance 
from the proinue (per CUR.). — Lexington (Lord) 
V, OlARKK (1089) 2 Vent. 223 ; 80 E. H. 400. 

.*— Apld. rbomoH t\ Willloina (1830), 10 13. A C. 
0G4. Consd. V, Bensou (1831), 2 Or. & J. Vi, 

Befd. Tattoii r. W ule (1856), 4 W. H. 648. 


181. .] — A parol promise to pay the 

debt of another A also lx> do some other things, is 
void by Stat. Frauds. Pltf. cannot separate the 
two parts of such a contract. — Chater v, Beckett 
(1797), 7 Term Rep. 201 ; 101 E. R. 931. 
Annotations : — Consd. Anstcy v. Marden (1804), 1 Bos. A 

V, N. Ji. 1 24. Apld. Thomoa y. Williams (1830), 10 B. A C. 

G64. Consd. Wood r. Benson (1831), 2 Cr. A J. 94 ; 

Havapre v, Canninpr (1867), 16 W. B. 133. Be!d. Ealmonth 

V. Thomas (1832), 1 Cr. A M. 80 ; Harvey v. Grabham 

(l^l836h 5 Ad. A El. 61 ; Hoad v. Baldrcy (1837), 6 Ad. A 

182. .] — A. being indebted to pltf. 

for halt a year’s rent of a farm, due on Mar. 25, 
deft., an auctioneer, was about to sell the goods 
of A. on the premises in the month of Aug. On 
the day of the sale pltf., the landlord, came there 
to distrain for his rent. Deft., in consideration 
that pltf. would not distrain, verbally promised 
to pay him not only the rent due, but the rent 
tJiat would become due at the Michaelmas follow- 
ing : — Held : (1) the promise to pay the accruing 
rent was a promise founded on a new consideration, 
distinct from the demand which the pltf. had 
against A., A therefore void by Stat. Frauds, 
8. 4 ; (2) the promises being entii’e A in the com- 
mencement void in part, were void altogether ; A 
pltf., therefore, could not recover from deft, the 
rent due on Mar. 25. — Thomas v, Williams 
(1830), 10 B. A 0. 004 ; 5 Man. A By. K. B, 025 ; 
8 L. J. O. S. K. B. 314 ; 109 E. R. 597. 
Annotations: — As to (1) Consd. Wood v. Benson (1831), 2 

Cr. A .1. 94; Fitzjfeiald v. l)r<‘Hhlor (1859), 5 Jiir. N. S. 

598. Befd. Giticn v. Cicsswell (1839), 10 Ad. A El. 453 ; 

Tatton V. Wade (1850), 4 W. 1(. 548 ; Harburgr India- 

rubber Comb Co. A Winter v. Martin (1902), 71 L. J. K, B. 

629. As to (2) Befd. Wood v. Benson (1831), 2 Cr. A J. 

94 : Falmouth t>. Thomas (1832), 1 Cr. A M. 89 ; Head v. 

Baldioy (1837), 6 Ad. A El. 459 ; Harman v, lleovo 

(1856), 25 J,. J. C. J». 257. 

183. Severable — Part outside statute may be 
sued upon.] — A surgeon attended a pauper for 
some time, giving credit to the pauper’s father for 
payment of his bill ; but he becoming unable to 
pay, A the pauper still continuing ill, the surgeon 
applied to the overseers of the poor, to know 
whether he should continue his attendances at 
their expense ; they said they would give no 
authority, but if he brought in a reasonable bill, 
they would see it paid: — Held: the attendance 
of the surgeon being divisible, ho might i*ecover 
for the latter attendances on the credit of the 
overseers without proving a promise in writing. — 
Lyde V. UiGGiNS (1804), 1 Smith, K. B. 305. 

184. .J—Woon V, Benson, No. S3, 

ante. 


E, Pari Perforniajicc, 

Part performance generally, see Contract, 
Vol. XII., pp. 168 et seq. 

185. Doctrine of part performance not ap- 
plicable.] — Where a parol promise is to answer for 
the default of another A credit is given on the 
faith of such a parol gi^antee to one who makes 
default the consideration cannot be restored A 
cannot be compensated for except by fulfilling 
the contract of guarantee. In these cases such a 
principle [of pari performance] would render the 
statute a nullity (Lord Blackburn). — Maddison 
V, Aldebson (1883), 8 App. Oas. 467 ; 52 L. J. Q. B 
737 ; 49 L. T. 303 ; 47 J. P. 821 ; 31 W. B. 820, 


ovideuoo of such pro iilrtc must be clear 
A conchiplvc.- Ki r. Blake 

(1893). 10 S. C. 30.~-S. AF. 


PART III. SECT. 1, SUB-SECT. 1.— K. 

a. Whdlher doctrine of pari per- 
formance applicahle to guaroniie,y^A 


contract related to an interest in lands 
for one year, A the principal had gone 
into possoesion under the contract 
A retained posaesaion the guarantee 
not comply!^ with Stat. Frauds: — 
Held .* the contract was binding on the 
surety* on the ground of part per- 
formance, — H uron County v, Kbiir 


(1868), 15 Gr. 265.— CAN. 

b. .] — The principle of part 

performance by which a case is taken 
out of the operation of Stat. I'rauds is 
not applicable against one who has 
guaranteed the fulflhnont of a contract 
for puichaae of land, though the 
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H. L. ; affg, S. O. sub nom, Alderson v, Maddison 
(1881), 7 Q. B. D. 174, O. A. 

JnnoUUions : — ^Befd. liawlinson v. Ames, [1925] Ch. 96- 
Mentd. Humplireys v. Groen (1882), 10 Q. B. D« 

148 ; A-G. r. Mubbuck (1884), 13 Q. B. D. 275 J 
2ir Boethum, Ex p, Broderick (1880), 18 Q. B. D. 380 ; 

r. New Zealand Alford Kblate Oo. (1886), 32 Ch. D. 
260 ; McManus v. Cooko (1887), 35 Ch. 1). 681 ; Gilhnan, 
i^pi*noer v. Corbutt (1889), 61 L. T. 281 ; Lucas u. Dixon 
(1889), 22 Q. B. D. 357 ; Blackburn v. Blackburn (No. 1) 
(1891), 36 Sol. Jo. 27 : Davis v. Loiocster Corpn., 11894] 
2 Ch. 208 ; Hodson v. Houland, 11896] 2 Ch. 428 ; liieensoa 
lUHCo. Corpn. & Guarantee Fund v. Lawson (1896), 12 
T. L. li. 501 ; Coleman v. North (1898), 47 W. R. 57 ; 
Isaacs r. Evans (1899), 16 T. L. U. 113 ; Miller & AJdworth 
V, Sharp, 11899] 1 Ch. 622 ; lie Fickus, Farina r. Fiekiis, 
11900] 1 Ch. 331 : Thursby v. Eccles (1900), 70 L. J. Q. B. 
91 ; lie Holland, Greg^ v. Holland, [1902] 2 Ch. 360 ; 
Chuproniero v, Lambert, [1917] 2 Ch. 356 ; Banbury v. 
Bank of Montreal, [1918] A. C. 626 ; Morris r. Baron, 
(19JH] A. C. 1 ; lie A Bankruptcy Notice, [192]] 2 Ch. 
76 ; KanliiiHOu v. Ames (1924), 69 Sol. Jo. 1 12. 


Sr BISECT. 2.— llBPRESENTATlONS AS TO CREDIT, 

Rl'c. — S tatute of Frauds Amendmpint Act, 

1828. 


A, hi General, 


SeCf now. Statute of l^Vaiids Amendment Act, 
1828 (c. 14), s. 0. 

186. False representation as to credit of third 
party— Not V/ithin Statute of Frauds, s. 4.J — 

A false allirmalion made by deft, fas to the ci*edit 
of a Uiird person] with intent to defraud pltf., 
whereby pltf. receives damage, is the gi’ound of 
an action of deceit. In such an action it is not 
necessary that deft, should be beuefitt*d by tin' 
deceit or that he should collude with the person 
who has been bcnelited by it. — Pasley v. Frfje- 
man (1780), 3 Term Rep. 61 ; 100 E. R. 450. 


AnnoUUiotis Expld. Haycraft v. Creasy (1801), 2 ICnot. 92. 
Consd. Evans v. Blcknoll (1801), 0 Ves. 171 ; Clifford u. 
Brooko (1806), 13 Vos. 131 ; Ex p. Carr (1814), 3 Ves. 
Ac B. 108; Lydo v. Barnard (1830), 1 M. ic W. 101; 
lavlor V. Ashton (1813), 11 M. Ac W. 401. Expld. Money 
15 Beav. 372 ; Robson v. Devon (18.07), 
t"** Consd. Ramshire r. Bolton (1869), 

L. Tf ft I.'!.. Oil I VwnU .. 11 . ... 1 . n,.' * I 


Expld. Banbury c. Bank of Moiitreuli 
,eld. Bnn-owes r. Lock (1805), 10 Vos. 


I^. R. 8 E(i. 291. 

1 1 91 8] A. C. 626. ReL ^ 

470 ; Bromago v. Ikossor (1 825), 4 B. & (\ 217 ; Adamson 
r. Jarvis (1827), 5 L. .1. O, S. C. B. 68 ; Langridgo v. 
Levy (1837), 2 M. & W. 519 ; ColliiiH r. Evans (1814), 5 
Q- B. 820 ; Clclland v. Leech (1856), 27 L. T. O. 8. 59 ; 
IJeuUey r. Maokay (1862), 31 Beav. 143; Ec Ovorond 
Gurney, Ex p. Oakes & Pe<^k (1867), L. R. 3 Eq. ,576 ; 
lie Dissnllo r. Guildford, [1901] 2 K. B. 215; Nobh r. 
( althorpo, [1905] 2 Ch. 237 ; Hoilbut, Symons o, Bueklo* 
ton, [1913] A. C. 30 : Guaranty Trust Co. of Now York 
y- llaaaay, [1918] 2 K. B. 623. Mentd. Eyre o. Dunsford 
1 East, 318; Harnar t7. Aiuxaudor (1800), 2 Bo«. 
K P. N. R. 241 ; Nash r. Palmer (1816), 5 M. Ac 8. 374 ; 
Amos u. Milward (1818), 8 Taunt. 637 ; FosUt v. Charles 
U,^d0), 4 Moo. & IL 61 ; I’ilmoro v. Hood (1838), 6 Boott, 
827 • Comfoot V. Fowke (1840), 6 M. & W. 358 ; Pontifox 
y* hofoold (1841), 3 Man. & Q. 63 ; Shrewsbury v. Blount 
U841), 2 Scott, N. R. 588 : Wilde v. (iibson (1848), 1 
h. Cas. 605 ; Morley v. Atton borough U849), 3 Exch. 
VyO; fcihortridKo v. Bosanquet (18^), 10 Jur. 919; 
BiiHhby V. Ellis (1853), 17 Boav. 279 ; Rondell v. Trlmon 
(*856), 18 C. B. 786; Tatton v. Wado (1850), 4 W. R. 
w48 ; Childers u. Wooler (1860), 2 E. & E. 287 ; Slim v, 
Cnmohor (1860), 1 Do O. F. Ac J. 518 ; Wright v, Leonard 
(1861), 11 C. B. N. S. 258 ; Sheen v. Bumpsteoil (1802), 
8 Jur. N. S. 702 ; Ec Ward (1862), 31 Boav. 1 ; Eichholx 
(1864). 17 C. B. N. H. 708 ; Hyde v. Bulmer 
(18fi8), 18 L. T. 293 ; U. r. Warburton (1870), 35 J. P. 
1 16 ; Dixon v. Reuter’s Telegraph Co. (‘1877), 46 L. J. Q. H. 
197: Bchroedcr v. Mcndl (1877), 37 L. T. 452 ; Joliffo 
((****3), 11 y. B. D. 255 ; Smith w. Chadwick 
0 881), 0 Apn. Cas. 187 ; Er London Ac IsMJds Bank, Exp, 
^11^, Carling v. London & Leeds Bank (1887), 66 L. J. 
Cb. 321 ; Be Dangar’s Trusts (1889). 58 L. J. Ch. 315 ; 
Derry u. Peek (1889), 14 App. Cas. 337 ; Wilkinson v. 


friendly bo<5. of Operative BtonemasonB of England, 
Ireland & Wales, [1902] 2 K. B. 732 ; (^valier v. Pope 


(1905), 74 L. J. K. B. 857 ; Noeton v, Ashbmton, [1914] 
A. O. 932 ; Hulton v, Hulton, [1917] 1 K. B. 813 ; Janvier 
V. Swocney. 11919] 2 K, B. 316. 

187. ,] — Above sect, requiring a 

written engagement for the debt or another, lias 
leen considerably cut down ever since the case of 
Paftlty V. Freeman, No. 18(1, ante, at law ; wiion* 
this was determined ; that, if you throw into the 
declaration an allegation, that tne engagement was 
fraudulent, & in the form of a I’epresentation, that, 
the party is of sulticiont substance to pay the debt, 
tlie i*ecovery is not of the debt, as debt, upon the 
contract, as contract ; but a recovery of damages 
to compensate wliat they call a fraud. It was 
long, before I wkis reconciled to tliat ; but witli 
those doubts I know it has boiui settled os law by 
subsequent decisions. 1 do not tliert'fore mean to 
deny this proposition as seitlod law ; that, if a 
man asks, whether he may tnist A. & llio answer 
is, that he may, Uio person giving that answer, 
knowing at the time that he cannot be (rusted, 
must pay in damages for the consequence of that 
misrepn^semtation ; but, if the answer is, that h(‘ 
has so good an opinion of A.’s circumstancos, that 
ho will pay the debt, if A. does not, (here can be 
no recovery (Lord Eldon, 0,),—Fx p, Carr 
( 1814), 3 Ves. & B. 108 ; 35 E. R. 420, L. O. 

188. Promise not amounting to representation 
of credit.] — A proinisi* liaving been made* to 
guarantee pltf., wliich is witliin the statute, there 
being no note in wilting, he brings an action for tlie 
misrepresentation. This is notJiing luon* tiian a 
gnaranLt<*o within St at. i^Vauds (Loud FJi.lkn- 
BottouGH, C.J.). — Smith v, IIarhib (1817), 2 
Stark. 47, N. P. 

Annotation Mentd. Brant v. RobiuHon (1821), Ity. & M. 
48. 

180. Representations within Statute of Frauds 
Amendment Act, 1828 (c. 14), s. 6- -As to incum- 
brances created by cestui que trust.] — A trust<*e of 
! a c<*i*iain fund being quesUonod as to the charges 
mad * by the cesliii qne Inuit, uj)on his interest 
thcr(*in, represenU'd that, it was only charg(*d with 
three annuities, whereby tlie parly making tJie 
inquiry was iiuluc(*d to advance a sum of money 
in tlie purehasf* of aiioKicr annuity, to be securc'd 
on that fund; whereas the trusU'o knew, at tlie 
time, that it has mortgaged to a large amount 
beyond tliose annuities : 7/ cW : (1) (Lord 

Abinger, (UL, (iiTRNp:Y, B.) this w'as a represen- 
tation witliin above sort, for whicli no action was 
maintairmblii it not being in writing; (2) (Parke, 
B., Alderhon, B.) it was not within the siatiile. - 
Lyde r. Barnard (1830), 1 M. & W. JOl ; 1 
Gale, 388 ; Tyr. & Gr. 250 ; 5 L. J. Ex. 117 ; 
160 E. H. 303. 

Annotations As to {]) Consd. Banbury r. Bank <>f Montreal , 
[1918] A. C. 626. Refd. Miller v. BalonioiiH (1852), 7 
Kxch. 475 ; Tatton v, Wudo (1856), 4 W. R. 548. As to 
(2) Consd. Banbury v. Bank of Montreal, [1918] A. C. 626. 
(Jenerally, Mentd. A.-G. v. Blllom (1861), 2 H. & O. 431 ; 
Magoe V, Laveil (1874), 30 L. T. 169; (/urti» v. Btoviii 
(1889). 22 Q. B. D. 513. 

190 . Representation by partner as to 

credit of firm.] — A representation made by deft, 
as to the credit of a firm in which ho was partner : 
— Held : to be a representation as to the credit 
“ of another i>ei-son,” within the moaning of above 
sect. — I) p:vaux v, Hteinkeller (1839), 0 Bing. 

N. O. 84 ; 8 Dowl. 33 ; 8 Scott, 202 ; 9 L. J. C. P. 

30 ; 3 Jur. 1053 ; 133 E. R. 33. 

Annotations .'—ConMd, Banbury v. Bank of Montreal, [1918] 

A. 0. 626. Mentd. i^oaroon v, Bollguian (1883), 48 L. T. 
842. 

191. Representation as to credit of third 

party.] — A. being requested Ui supjily goods to B,, 


J^dpr entered into the contract on | 
tne faith of the alleged guarantee A I 


the purchaser has gone into possession 1 
of the land. — Rink v. Maucu Sc Dona- I 


wkl. 11921] 1 W. W. U. 919 ; II Bask. 
L. n. 170.- CAN. 
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OUABANTEE AND INDEMNITY. 


Sect, 1. — Siaiuiory provisions: Suh-secL 2, A, db 
Ji. Sect, 2; Sub-sect, U A, (c/).l 

roquirod a reforcinci*, & was dirccU*d to C., whose 
servant gave a verbal r<*preseiitatiori upon which 
goods were supplied. B. paid over the proceeds 
of those goods, which wei*e sold under such cir- 
cumstances as to raise a strong suspicion of fraud, 
to (J. in discharge of prior liabilities: — Held: in 
an action by A. against C. for the value of those 
goods, <‘viden<'e of the verbal representation was 
not admissible ; & tliere not b(‘ing evidence of 
fraud in (1. ind(‘pendently thereof, the action was 
not maintainable. 

We are of opinion that the case falls within the 
terms of the llist part of the fabov(*] sect. ; & 
therc'foro, thci r('i)r<‘sentation could not Ijc proved 
without a note in writing (Lord Djjnman, O.J.). — 
11AHU)C1C V, Feroushon (IHli?), 7 Ad. iSi El. 80; 

2 Nev. & 1*. K. B, 200 ; 0 L. J. K. B, 247 ; 1 
Jur. 080; 112 E. H. 403. 

AnnotationH : -Consd. Banbury u. Bank of Montreal, f1918] 

A. C. 020. Retd. I'earnou v, ScliffTnan (18H.1), 48 Jj. T. 

812 . 

192. Benefit obtained by party 

niaking representation.] — Above sect, whicli pro- 
vid(‘8 that no action shall be brouglit whereby to 
charge any })er8on upon a rt‘iir(‘sentation con- 
cerning tin* credit of any oth(‘r person to the 
intent that such other person may obtain credit, 
ra()ney, or gootls, unless such assurance bo in 
writing signed by the party to be charpul, applies 
to a case wIkto th(5 r(‘presentation is made in 
ord(*r that the party to be charged may obtain a 
benefit from tin* credit, money or goods being 
obtained by such other person. — Pearson v, 
Heijgman (1883), 48 L. T. 842 ; 31 W. It. 730, C, A, 
uinnoffrfiott • -Consd. Baubury o. Bank of Montical, [1918] 

A. C. im. 

193. Representations as to ability to pay.] 

— Declaration, in assumpsitf that deft., an attorney, 
requesU'd pltf. to lend J. £300, Ar, to encourage 
])lif. to do so, & to take no further s(*curity than 
J.’s promissory note, falsely A frauduUmtly rei)re- 
sent^'d to pltf. that she miglit safely lend J. the 
£300, & take no further security than such note, 
because* the title deeds to a certain estate, which 
deft, then asserted that J. had bouglit, were in 
d(dt.’s possession, & nothing could be done with- 
out deft.’s knowledge, & pltf. would be perfectly 
safe in making such loan t^ J. on the terms nfore- 
siiid ; that deft, by the repiH*sentalion induced 
pltf. to lend, ^ pltf. did leml, J. tlie £300 on J.’s 
nolo only, w'how'os pltf. could nor safely lend, etc., 
negativing tho rc'pri'sentations as above slated ; 
ail which deft., at tho time he made such n*pre- 
sentations, well know : that J. had not paid or 
been able to pay, the £300, & had become bkpt. 
Plea, that deft.’s representations were repre- 
sentations concerning the ability of J. to repay, 
ife wei'e not in writing ; — Field : good on demurrer, 
tho ropi*esentation8 being within above sect. — 
Swann r. I’hillips (1838), 8 Ad. & El. 457 ; 

3 Nev. & P. K. B, 447 ; 1 Will. Woll, & H. 374 ; 
112 E. K. 012 ; sub nom, Swann v, Phiu.ips, 
Cherrinuton 1’. Philtjlps, 7 L. J, Q. 13, 200 ; 
sub nom, Sw'arnk v. Philips, 2 Jur. 494. 

Annoiationn : — Consd. Blnhop r. Balkis Consolidated Co. 

(1890), 59 Ij. j. g. B. 565 ; Banbury r. Bank of Montreal, 

IIU18J A, C. 020. 


194. .] — TuRNLEY V. MacGregor 

(1843), 6 Man. & G. 40; 6 Scott, N. 11, 906; 
12 L. J. C. P. 295 ; 134 E. K. 803. 

195 . Certification of transfer of shares.] — 

P., tho registered owner of certain shares in deft, 
co., sold & transferred them to M. & 13., & lodged 
his certificate with tho co. to enable them to 
complete their title. P. subsequently purported 
bo sell & transfer some of the same shares to L., 
who transferred them to pltfs. Both transfers 
were certificated — i,e, had the words “ certificate 
lodged ” stamped upon them by the co.’s secre- 
tary, although no certificate was in fact lodged. 
Upon the faith of the certification upon the trans- 
fer fi*om L. to pltfs., they paid him the price of the 
shares. The co. having refused to recognise pltfs.’ 
title, they brought an action to recover the value 
of the shares: — Held: (1) pltfs. had lost the price 
of the shares by r(*ason of a merely careless mis- 
rcprcst‘ntation for which no action would lie, & 
they had lost the shares, as distinguished from the 
price, because 1>. had no title to them ; but the 
certilicat ion did not amount to a warranty of L.’s 
title, & as the loss of the shares was not due to 
any inisieprcsentation by the co., but to the 
invalidity of the transfer from P. to L., tho co. 
were not cstopi>ed fi-om denying its validity, & that 
the action wjis not maintainable ; (2) the ropro 
sentatioii was not within above Act. — Bishop v, 
Balkis Consolidated Co. (1890), 25 Q. B. I). 
512 ; 59 C. J. Q. B. 505 ; 03 L. T. 001 ; 39 W. K. 
99 ; 0 T. L. U. 150 ; 2 Meg. 202, C. A. 

AnnotniionH : -As to (I) Consd. Tomkmsoii r. Balkis Con- 

flolidatod Co., fl«91) 2 Q. B. 014; Wlutrchurch v. 

(’avanagh, I1902J A. V. 117. Refd. Jir Oonoesmous Trust, 

McKay’s (’asc, 11H90J 2 Ch. 757 ; Dixon r. Kennaway, 

119001 1 (’ll. H.ilt ; Loufrman r Bath Klcctric Tnunways, 

11905] 1 Ch. OIU ; Peat r. C’ln^ton, [1900J 1 Ch. 659. 

As to (2) Consd. Baubuiy c. Bank of Monti’cal, [1918] 

A. (J. 020. 

196. Representation must be fraudulent.] — No 

action will lie for a false representation, unless tho 
party niaking it knows it to be untrue, A. makes 
it wnlh thr* intention of inducing pltf. to act upon 
it., the latter does so act upon it A: sustains 
damage in consequt‘uee.-—BKnN r, Kemble (1859), 
7 C. B. N. S. 200 ; 141 E. 11. 810. 

197. .] —Where information is asked of a 

banker concerning the financial position of one of 
his ciistomei*8 it must be shown, in order to render 
Ixhn liable for inisr(*pr«sentation, that his state- 
ment is fraudiileiit in a legal scn.se ; Au it is no part 
of his duty to make inquiries elsewhere as to the 
solvency or otherwise of the customer respecting 
whom the inquiry is made, or to do anything more 
tlian answer tin* question put to him honestly 
from what he know'S from the materials wdiich 
he has before liim. - Parsons v, Barclay A: Co., 
Ltd. K Goddard (1910), 103 L. T. 190; 20 
T. L. B. 028, C, A. 

198. .) — Banbury v. Bank of Montreal, 

No. 203, post, 

199. Representation partly verbal 6c partly 
written.] — An action will lie for a false represen- 
tation in wanting as to the character & circum- 
stances of a third person, whereby pltf was 
induced to give credit to such third person, 
although pltf. might have been in part influenceil 
by subsequent oral reprt*sent4itions of deft., if 
the jury are satisfied that pltf, was substantially 


PART III. SECrr. 1. SUB-SECT. 2.— A. 

196 I. He presentation must be frmulu- 
luvTN'a V. Bvhns, 11915] 8. C. 
2«0.~ SCOT. 

196 ii. .1 — Robinson v. Na- 

tional Bank of Scotiand, (1916) 
S. O. (U. L.) 154.— SOOT. 


0 . JRepresentaiions ttnihin Afcrcan- 
tile Law (Seottand) Amendment Act, 
1856, s. B— Fraudulent oral represerUa- 
Homa.}— A ll the reprcBcntatioDS as to 
criMiit were nmdo orally : — Held : the 
toruiH of Mercautilo Law (Scot laud) 
Ameudmeut Act, 1856, «. 6. were 
ooxnproheualye 9c imperatlTe that no 


oral representations made with the 
intent specified in the soot, should be of 
any learal effect, however false 8c 
fraudulent. -Clydesdale Bank. Ltd. 
r. Baton, 11896] A. C. 381,— SCOT. 

-.] — iRviNQ V, Burns, 
(19151 S. C. 260.— SCOT. 

a. Representation by partner in firm 
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induced by the written representation to give the 
credit. — T atton v. Wade (1850), 18 O. B. 371 ; 
4 W. R. 548 ; 139 E. R. 1413 ; sub nom, Wade 
r. Tatfon, 25 L. J. C. P. 240 ; 2 Jur. N. S. 401, 


Ex. Ch. 

Annoiatinrifi : — Consd. Banbury i\ Bank of Montrc'ul, [llMSl 
A. C. 02C. tfentd. i’arkins y. Suott (ISGl), 8 Jur. N. «. 
6y3. 


B. Requisites of M emorajidum. 
Requisites generally, see Sect. 3, _ 

200. Signature of agent not suflicient.] — B., not 
a partner, but the son of A., signed a representation 
as to CJ.’s credit in the name of A.’s lirm, “ A. 
Son,” in the absence of A.: — Held: Statute of 
Frauds Amendment Act, 1828 (c, 14), s. 0, required 
the signature of the person to be charged, & an 
agent’s signature was insutlicient ; ^ A., was ncit 
liable. — Williams v. Mason (1873), 28 L. 'P, 232 ; 
37 J. P. 204 ; 21 W. H. 380. 

Annotatio7is : — Consd. r. Jowsbury (1874), L. 11. 9 

{). 13. 301 ; Hirst r. Wost Bidini? Union llankinfr Co., 
110011 2 K. B. ftGO. Refd. Banbuiy o. Bank of Montrt'al. 
(lOlhJ A. C. 020. 

201. Incorporated company.]— Pit f. sued 

J. k> C. jointly for a false represoiitation with 
respect to lh(‘ solvency of R. Deft. J. was sued 
as the public otlicer of a banking co. formed under 
(’ouidry Bankers Act, 1820 (e. 40), <Sc deft. (1 was 
th(‘ manager at one of their branches. Deft, was 
a custoint*r of the S. bank, As retiuested the 
manager of that bank to iiKpiii’e for liiru as to R.’s 
credit. The managc'r wrote a lett(T addresstnl to 
Uie manag(‘r of deft.’s banking co., re<|uesting 
information wlietlier H. was responsible to tlio 
extent of £50,000. Deft. (i. re])lied in his own 
name, signing liis letter as manager, ^ giving a 
favourable account of B.’s res])()nsi))ility. Pltf., 
in consequence of tliis letter, supplied B. with 
goods, for wliich lie nev(*r was paid, in eonse- 
qinnico of R.’s insolv(*ney. Th<i slatement made 
by (j. was false to his knowledge'. D(‘fl.’s banking 
CO. liad no knowledge, otherwise than tlirough (1., 
that .sueli J(*tler Jiad been writteui, A: gave him no 
express authority to write the letter; but the 
writing of such a letter was an act done within 
tlie scoi)c of the general authority conferred on (1. 
as manager; — Held: (1) G. was lialile personally 
feir the false' reprt'sentation ; (2) by Statute of 

h>auds Amendment Act, 1825 (c. 11), s. 0, a false 
rcpresentalion as to the credit of another person, 
in orde'r to maintain an action, must be signed by 
the person making it, Ac not by an agent ; Ac there- 
fore*, if G. were to be consid('re‘d an agent, the 
banking co. was not liable ; (3) the signature of 
(K to t he let/ler could not be considered the 
signature of the banking co. itself ; (1) the letter 
was the representation of G., Ac not tlio repre- 
sentation of th(j banking co. — Svvir^ v, Jbws- 
buky (1874), Ti. R. 9 Q. B. 301 ; 43 L. J. Q. B. 
50 ; 30 L. T. 31 ; 22 W. R. 319, Ex. Ch. ; varj/ing, 
S. G. sub norn. Swift v. Winterbotuam (1873), 
L. R. 8 Q. B. 244. 

Annotations : — As to (2) FoUd. Hosegood e. Bull & Kiufirdom 
(1870). 3fl L. T. 617. Apld. Hirat v. West Riding: Union 
Banking Co., [1901] 2 K. B. 560. Consd. Banbuiy r. 
Bank of Montreal, 119181 A. C. 020. Eeld. Pearson v, 
SoUgman (1883), 48 L. 1\ 842 : Bishop r. Bulkis Coii- 
Holidatod Co. (1890), 25 Q. 13. I). 512. As to (4) Refd. 
Bamotto, Hoares v. Houth London Tram. Co. (1880), 
2 T. L. H. 848 ; British Mutual Banking Co. r. Ohumwooa 
Forest Ry. (1887), 18 g. B. D. 714; WhlUchurch v. 


Cavanagh, [1902] A. C. 117 ; Malcolm, Bmnkcrv. Water- 
house (19()8), 24 T. L. R. 854.^ (Generally, Mentd. Richard- 
flon V. Silvester (1873), L. B. 9 Q. B. 34; Maekay r. 
Commercial Bank of New Brunswick (1874), L. B. 6 P. C. 
394 ; Weir r. Barnett (1H77), 3 Ex. 1). 32; Cargill v. 
Bower (1878), 10 Ch. 3>. 502 ; Houldsworth v. City of 
(llasgow Bank 0880), 5 A])i>. (’as. 317 ; llamlyn r, 
lloubton (1902), 72 L. J. K. B. 72 ; Ketilewcll r. Refuge 
Asseo., (19081 1 K. B. 545 ; ParbOiis v. Barclay &. Uoddard 
(1910), 103 L. T. 190. 

202. .] — Tlio word “ pei*sou ” in 

StatuU^ of Frauds Amendment Act, 1828 (c. 14), 
s. 0, includes a corpn. ; Ac an incorporated co. is, 
under the terms of that sect, not liable for a false 
representation of the kind contemplated by the 
sect., made in a h'tter witten Ac signed by their 
agent. — Hirst v. West Biding Union Banking 
Go., [1001] 2 K. B. 500 ; 70 L. J. Iv. B. 828 ; 85 
L. T. 3 ; 49 W. R. 715 ; 17 T. L. H. 029 ; 45 Sol. 
Jo. 014, G. A. 

Annotations: — Apprvd. Banbury v. Bank of Mouticnl, 
1191 Hi A. C. 020. Mentd. AV Royal Naval School, Sey- 
mour i\ Royal Naval School, [19101 1 Uh. 800. 

203. .] — (1) Statute of Frauds 

Amendment Act, 1828 (c. 14), s. 0, applies to 
fraudulent representation only. 

(2) The word ‘‘ person ” in sect. 0 includes a 
corpn. 

(3) Pltf. in 1911, went to Ganada on pleasure 
A: stayi‘d at IMontreal with the general manager of 
deft, bank, who gave him a letter ()f introduction 
to the branch manager asking tliem if he applied 
for assistance or advice to place tlKunscIves at 
his disposal. In 1912, ho again visited Canada, 
seeking investments, Ac preseni(*d tlio letter of 
introduction to G., defts.’ branch manager at V., 
upon whose oral advice lie investt'd thi* sum of 
£25,000 upon a mtge. to secure a loan to a Canadian 
co., who were customers Ac ili*btors of tlie bank. 
The advice, wliich was honi'stly given, involved 
oral representations as to tlu* credit of i he oo. 

co., having failed to pay (‘it Jhu* int(‘r(‘st or princiiial, 
pltf. brought ail action against tlu* bank, claiming 
damage's for uegligeiu'e Ac bivach of duty wJiilo 
acting as Ids bankers ^ advisi'rs. It was admitted 
that (». had no general authority to advise as to 
mv(‘sim('nts. At the trial judgment was entered 
for pltf. on tJie llndings of the jury for £25,000 ; — 
Held: Statute of Frauds Amendment Act (Ixird 
Tcntordcjn’s Act), 1828 (o, 14), s. 0, did not apply 
to the action. 

(4) The writing required by Lord T(*nterden’s 
Act cannot be signed by an ag(*nt (Lord Parker). 
— ^Banbury v. Bank op Montreal, |1918] A. G. 
020; 87 L. J. K. B. 1158; 119 L. T. 440 ; 34 
T. L. R, 518 ; 02 Sol. Jo. 605, 11. L. 

Annotations : — Generally, Mentd. Calin(*nsou v. 
War(*houHiiig Co. (1920), 125 L. T. J29; J)(*y v. 

[1920] 2 K. B. 340 ; Evcivtt r. CriinthH, [1921] I A. (\ 
631 ; Hoarn r. Southeru lly. (1925), 41 T.L U. 305. 


SEcr. 2.- GUARANTEES WITHIN STATUTORY 
PROVISIONS. 

Sub-sect. 1.— Liability op Principal Debtor 
must Exist or be Contemplated. 

A, Existing lAahilUy. 

{a) In GeneraU 

204. Liability of third party suinclent.] — 

Birkmyr V. Darneix, No. 2, ante. 


— In firm name.] — Y., n partner of 
a firm, appended the flnn-name to 
a letter guaranteeing the dnanclal 
Btandliig ox an appot. for the leoHe of a 
farm ; — Held : os the letter had been 
subscribed by defender, although in 
the Arm -name, it complied with Mer« 
eanUle Law Amendment Act (ScoL- 

J.— VOL. XXVI. 


land), 1856, *i. 6. — Fobtcnk v. Yocno, 
11918] C. 1.— SCOT. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (a). 

f. Whether statute applirahle.] — 
Where pltf. had boon employed by A. 
in getting out timber, which A. after- 


wardB Hold to deft., who agreed orally 
with pltf. that ho would pay pltf.^ 
wageH, if he would aaMlHt in rafting the 
timber to Q., out of the proceeds of its 
sale there: — II fid: the case waa not 
within Htat. Fraiidn. — M oDonrll v. 
Cook (1846), 1 U. C. R. 642.— CAN. 
g, .] — Lke & Cameuos ,tt. 

D 
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Rcct, 2. — Ouaranteea within statutory provisions : 

Suh-sect, 1, A, { a) cfe r (6).] 

205, Gordon v, Martin, No. J?, ante. 

206, .j — A. having commoncod reriain 

buRinoss for li. wJiich lie hag und<‘rtaken, refused 
1-0 proce<‘d without aproinise Irom C. to pay the 
furtlier exponses. G. was not liable on such a 
promise without a note in writing. -Barber v, 
Sf'OX (181(1), 1 Stark. 270, N. P. 

207, .)-A landlfird having authorised a 

dial ress for nuit , is liable for the necessary expenses, 
&; altliougli pltf. was sent by deft, to take posses- 
sion of tlie goods distrained, who promised to pay 
liiiri, tli(‘ latier will not be liabl(‘ without a note 
in writing. 

Since in this case thc're is a principal, namely, 
the landlord, who is resjionsible for th<‘ n(*ce8sary 
expenses of the distress, the cas(» is within St at. 
Frauds & tin* debt is to be considered as the debt 
ol another (IjORd Ki.i.uNBOROuan, G.J.). — Col- 
man V. EvLns (1817), 2 Stark. 02, N. P. 

21)0. - .] J)(‘elaration stated that B. had 

sued deft, in ecjuity, As had retnint'd pltf. as his 
attorn(*y, A tliat co.stb, viz. £20, had become due 
to pltf. as such attorney lor his costs in the suit ; 
A that pltl. d('ft. had agreed, v/ith the consent 
ol Ik, that th(* suit should be discontinued, At 
deft, pay i>ltf. the costs which were due. It then 
stated that, in considfu-at ion of the premises, Ac 
t hat Ik had consent'd to discontinue, A plaintiff to 
Hcci'pt his cents from deft., the latter promised 
jiltf. to pay him such costs, but did not. Plea, 
that the promise was an undertaking to pay the 
debt of another, At was not in writing. On 
demurrer : Held : such promise was a promise 
to pay the debt of anotlu*!*, within 8tat. Frauds, 
s. 1, Tomlinson v. Gkt.t. (1837), (I Ad. Ac 131. 501 ; 

1 Nev. A: I*. K. Ik 588 ; Will. Woll, Ac Dav. 229 ; 
0 Ji. J. K. Ji. 139 ; 112 F. H. 210 . 

Anriitatum ; - Reid. CiippH v. ILnluolJ (1802). 2 B. & R. 607. 

239. - — 11. having undertaken by a 

written contract, to build lor the Corpn. of if. a 
housi* on a iarm occupied by A. engagod B. to do 
the carix'iilers’ work ; Ac the folUnving agreement 
was made Ac signed by U. Ac B. A witnessed by A. : 

- Jt having been arrangt'd that A. sliall build a 
nt‘W house on tlie farm occupied by Mr. A. it is 
hereby agreed A understood between 11. A B., 
that S. shall do all the carp(mt<*ra’ work, etc., under 
the inspection A control of A. A that the amount 
of the work shall be paid by Mr. A. to B, only, A 
that this agreement shall be his guarantee for so 
doiiig.’^ On the same day A. wrote to S. os follows ; 

- “ It having been agi\‘ed that 11. shall build a 
new house on the farm occupied by me, A that, 


by an agreement this day shown, me between you 
A S. you are to do the carpenters* work, etc., A 
that the payment, when done, is to be made by 
mo to you, A to no other person, according to 
plan A specification, I hereby undertake to pay 
the same, by having a piopcr discharge ” ; — Held : 

B. having done the work, could not maintain an 
action of indehitaius assumpsit for work A labour 
against A. for the value of it. 

If it was an undc'rtaking by deft, to pay so much 
as should be due from the Corpn. to S. by K.*s 
assignment, then it would be a collateral under- 
taking for the Co:^n. ; but if it meant that, if deft, 
had money in his hands, he was to pay on the 
assignment of Jl. then it would not be collateral, 
A he would bo responsible on his simple parol 
promise (Parke, 13.). — Sweeting v. Arplin (1840), 
7 M. A W. 105 ; 11. A W. 0 ; 10 L. J. 13x. 3 ; 151 
13. K. 723. 

210. — .] — A promise to guarantee certain 
arrears of rent in consideration of the landlord’s 
withdrawing a distress, is a promise to answer for 
the debt of another within Btat. Frauds, s. 4. 

This agreement is within the very words of the 
statute A the t-est is in these cases whether the 
original d(*btor r(‘rnains liable (Lord Denman, 

C. .1.). — IlOUNCE V. WOODYARD (1840), 8 L. T. O. S 
180. 

Compare No. 182, cra/c, Nos. 212-244, post. 

211. .] — A written agi*eomont signed by 

defts., pltf. A the charU'rers, aftc*r reciting that the 
shill had arriv(*d in port, A a stop had been put 
on the freight by the owners, A that a difficulty 
had arisen as to the settlement of the charterer’s 
accounts, stated that the stop was to be immediately 
taken off, A that the commission on the charter 
party, payable to pltf., was to be paid off by defts., 
A that no person sipfriing that agreement was to 
put any stop on the* freight : — Held : this was an 
agreement to answer for the debt of another, 
within the St at. Frauds. 

It was not a case of transfer of liability as if A. 
had agreed to accept C. a d( btor of ik ns Ills debtor 
ill lieu of him. It is plain that although deft, 
agreed to pay pltf. yet the debt to him still 
remained due fioin the owners by whom he was 
retained (Pollock, O.B.). -Gull v Lindsay 
(18l9).4I3xch.45 ; 18 L. J. Ex. 354 ; 13L.T. O.S. 
305 ; 154 K. K. 1118. 

212. ,|— Whore one advances money at 

the request of another, A on his promise to repay it, 
to pay the debt of a third party, the payment 
creates no debt as against such third party if it 
was not made at all on his credit, A theri‘fore the 
liability of tlie party, on whose request A promise 
it was made, is original, A not collateral ; A his 


MnVHKLL (1861), 23 U. V. 11. 314.— 
CAN. 

h. .] — “ In oonsidoration of 

the Rtim of one hundred dollars, I 
guarantee tlie ituynieni of the within 
note ” : llild : the giiaraptco was 
euttJoient within Btat. Frauds, s. 4. — 
UM.MrK V. Bakau (1873), 23 C. P. 302, 
—CAN. 


U, - ) — X. being Indebted to 
idlf for timber turuiahod, pltf. refused 
to fuiiilsh any more, A deft, said If 
pltf. \Nould furnlHh further timber deft. 
^\ouUl pay for It, on pltf. getting an 
order from A.:— Held: the promise 
was void, under Rtat. Frauds, not being 
in writing.— Hounds v. Mat (1874), 
35 U. C. U. 367.— CAN. 


1, ,1 — A. had contracted to 

build houses for deft., Sc pltf. agreed 
with A. to do the brick work ; but 
having doubt as to A.V ablliyr to par, 
pltf. nesJtatod to go on. JDeft. told 
pltf. that he would see him paid, where- 


upon pltf. Uulshod the work Held : 
(ieft.'s promise was within the statute, 
8c, being oral only, pltf. could not 
recover. — B ond v. Tkrauey (1875), 
37 U. 0. R. 360.— CAN, 

m. .] — A. contracted to build 

houses for deft., A sublet the plastering 
to pltf. A. gave pltf. a written order 
to the arohiteots to give him oertifloates 
for tho plastering as the work pro- 
ceeded. After this pltf. got monoy 
from time to tlmo from the aroliitccts 
without reforenco to A. A. failed, A 
pltf. stopped work for some weeks, 
when deit. told him to go on, A lie 
oomploted the work: — Held: deft. *8 
promise being collateral, A oral, was 
void, under Stat, FYauds. — PotTcUEB 
V. Tukahkt (1876), 37 U. C. R. 367.— 
CAN. 

n. .} — Deft, bought the stock 

of A., who was indebted to pltf., A In 
order to induce pltf. to oontinue with 
deft., deft, promised to see that he was 


paid • — Held : Stat. Frauds was a bar 
to the action.- James e. Balfour 
(1882). 7 A. R. 401.— CAN. 


o. .] — Hofner V. 

(1881), 7 O. R. 626.— CAN. 


Merner 


P. .1 — Richard r. 

(1885), 8 O. R. 511.— CAN. 


Stillwell 


q. .] — I'ltf. was the holder ol 

a promissory note of a co., & deft, 
orally promised to see him paid if he 
wo.jld forbonr to sue & would renew ; 
— Held : this was a promise of 
guarantee, & required by Stat. l<>audB, 
s. 4, to be In writing. — Bkattib v, 
Dinnick (1896), 27 0. R. 286.— CAN. 


A VWk 


« • • J V a anoA v* 

MOR (1899), 30 O, R. 695.— CAN. 

s. .)— Allkn V. Sni&UTN (1902), 

35 N. B. U. 636.— CAN. 


t. .] — Shea r. Lindsat Sc Co. 

(1610), 16 W. L. R. 362 ; 20 Man. 
L. R. 208.— CAN. 

a. .1 — CoNAADc. Kaplan (1914), 
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promise is not a promise to “ answer for the debt 
of another” within Stat. Frauds.— Pearce v. 
liLAOHAVE (1855), 3 C. L. R. 338. 

213 . .] — Pltf., the grantee of a bill of sale, 

Juu'ing taken possesbion of the goods, deft., the 
brfither of a grantee under a subsequent bill of 

reimbursed pltf. part of the money ho had 
paid to satisfy a distress for rent on the goods, & 
gave him his I.O.U. for tlio residue, upon an 
undertaking of pltf. not to sell or remove the 
goods : — Held : deft.’s pi*oinis(j was not a promise 
U> pay the debt of another, & therefore, did not 
reqiihe to be in writing, iindt'r St at. Frauds, s. 4. — 
llAYNE r. Hare (1859), 1 L. T. 10 ; sub nom, I>ain 
V, IfAHurs, S W. R. 79. 

214. .] -LakI'MAN V. ]MorNTSTKPiip:N, No. 

211, post, 

215. .] — Deft.’s husband ha\iug incurred 

a ^iebt to pltf. in respect of dealings in stocks A: 
shans, dedt. verbally promised pltf. to pay the 
amount in consideration that legal proceedings 
were not takeui against Ikt husband : — Ucld : 
this wtis a promise to answer for the (b*bt of 
another within St at. Frauds, s. 4, ^ not being iu 
writ ing could not be sued upon. — ISioAiiD r. Hardy 
(1901), 17 T. L. R. 033, C. A. 

Liability of principal debtor not immediate 
object of contract.] — See Sub-sect, 

(b) liclea^e of Principal Debtor, 

S'^e Stat. P>auds, s. 4. 

216. Statute not applicable —Novation of con- 
tract.]— > A. sells goods to n., who Ixung unable to 
pay transfers them to (’., who ()romis(‘s A. to 
pay for them. This is a new sale to V. A not a 
mere promise by (’., to pay tlu' debt of if. — 
Hrowning V. Stat.laiu) (IHil), .5 Taunt. 450; 
12S K. n. 7(54. 

217. .] \. b( ing ifidebt((l to D. ^ A' 

who was r(‘si(l>-nt in the VV(‘st Indies, being 

imiebled to A., tie* latt<‘r pro])osed to assign to 
H., llie debt due to bim from A to lliis |)ropo->.d 
15. a^.si'uled. A. Hum, by bdtd- dircel(<l the 
«d(.nls ol ill ibis country, ‘‘As .stKUi as tiiey 
.should liave funds beloi^ging to ('. iu their hands, 
to ])ay to R. on Ids, A.’s, account, the amount ol 
(’.’s d(^bt,” A mlib-d that he Avould credit for 
the auiount, lia\ing i< reived Ids older to that 
eifect. Thv* agimts of (\ vei'bally ])ronds(‘d to 
pay Jk as soon as they should liavc tuiids in tlieir 
hands helonging to C, A. ai’teruards gave an 
order to another creditor, authorising C’. to pay to 
such creditor the amount of th<* debt due to him, 
A., A c\ ent/Cred into an obligation to pay same 
to such creditor, but there was a clau.se annexed 
to the obligation, stating that it had been alleged 
that a payment had been made by some iierson 
to A. on account of A it was declared, that 
should such payment be proved to have bc*en 
made, the amount shouhl bo deducted, T1 k» 
creditor to whom this order was given demanded 
payment of the debt from t’. on his ai’iival in 
this country, but the lather refused to xiay it, oii 
the ground that his agents were liable to pay it 
to R., & same was in fact afterwards paid to R, : — 
Held : it was not necessary that tlic promise to 


pay B. should be in writing, inasmuch as it was a 
promise by 0. to pay his own debt, A not that 
of another. — TIodoson v, Andekson (1825), 3 
R. A i\ 812 ; 5 Dow. A Ry. K. R. 735 ; 107 
E. R. 915. 

Menld. Crowfoot v. Ouriicv (IS32), 0 lllng. 

372 ; lintclibiaon v. lleyworth (1838), U Ad. ic LI. 37& ; 

Walker v, Robtroii (1812), i) M. A W. 411 ; HomlUon u. 

SpotlM^oode (1841)), 4 Exch. 200. 

218. .] — Where A. was a creditor of 

B., A B. A C. entered into partnership, A, by 
verbal agreement among Ihe parlies, A. was 
Ircated as the creditor of R. A 0., such an agree- 
ment w^as held not to bi* affected by Stat. Frauds, 
A R. A C, having subsequently become bkpts., 
A. was iieimitted lo prove against tlui joint estate. 

If A. is creditor of R., A R. A (\ propose to 
cut or, or have entered, into iiartnership together, 
A address themsidves to A., the creditor of B., 
A say ” \VG wish tliat this debt, due liitlumto from 
ik alone, shall be a debt from H. A t\ togetlier,” 
A A. areeedch lo that, although no writing passe.s, 
that agivemeut is valid A effectual, A is not im- 
p(‘aeh(‘d or affected by Slat. Frauds. Tlu* effect 
ol it is for a valu.nble consideration to extinguish 
the A for a valuable consideration to sub- 

stitute for it the second (KNKHiT-RnnrK, V. -(’,). — 
Pi Liondon a [jENDon, Px p. Land (184(5), De (k 
300 ; 10 1.. .I.-R(5y. 4 ; 7 L. T. O. S. 1 18 ; 10 Jm. 
382. 

210. — *] -Where a creditor released 

his juiiicipal d(‘btor A accepted a third party as 
full d(‘bl()r in his stead, A the surety for the former 
agie(‘d to give a guarantee for the latter, A to 
eoiilinue his former giiaranteo till he did so, A then 
(lh*d without liaving given it : - Held : in an action 
by tlie creditor against his exors. that ihe debt 
having beiui extinguish(*d by the r(‘lease, the 
remedy against docea.sed was gone. Novation 
of debt o]>erates as a comph*l(‘ release of the 
original debtor, A cannrit be considiTi'd ns a mere 
covenant not to sue him.- Commkuc’ial Rank of 
Tasmania V. Jones, [ 1893] A. (5. 313 ; 02 Jj. ,1. P. (). 
104 ; 08 L, T. 770 ; 57 J. P. 014 ; 42 W. R. 250 ; 
9 T. L. R. 400 ; J R. 307, P. 

Distd. Perry v. National & J'lovlnclnl llauk 

of 111)10] 1 Uh. 404. Rofd. Rruilfoid Old Hunk 

r. [101 Hj 2 K. Ik 833. 

220. — Release of debtor consideration 

for new contract.] — Oenerally wIkto there is a 
novation the release of tlie original dc'btor is tlio 
consideration for the contract. If tJiere wito some 
otlier consideration lhi‘ new contract would 
probably bo a contract of suretysliip (Vaucuian 
W iLLiAMH, ,T .). — Pr Frrinoton, Px p. Mason, 
I1S94] 1 Q. R. 11; 10 Morr. 309 ; 10 R. 91 ; sub 
nom, Pe EuKiNaTON, Ex p, OFFK’iAii Receiver, 
09 L. T. 700, D. (’. 

221. Discharge of debtor from execution.} 

— Where a deft., taken on a ca, sa, is discharged 
out of cua^dy by consent of pltf., the debt itself 
is exlinguishod ; A, therefore, a promise by a 
third person to pay that debt, on condition of 
tliat discharge, is an original promise, A not within 
Stat. Frauds, s. 4. Qu, : whether under Stat. 
Frauds, s. 4, in order to charge a person with the 
debt of another the consideration for the promise, 
as well as the promise itsidf, must be in writing ? — 


28 W. L. R. 4R4 ; 6 W. W. U. 1061 ; W. U. 1281. -CAN. 

PAM* Man. L. H. 368. - d. — -,] — Fook: Luno Fikm v. 

Lai Yriiv Fiioi (l‘.)12), 7 Hongr Kong 

b. — ] — .Lkiskr & Co. v. C\na- L. R. 1*1). HONG KONG. 

oiAV Pacific Timbbr be Loooixu e. .] — Skki> v. M'Connkll 

k’o. Lto., [1020] 1 W. W. R. 733.-- (1840), 1 Cmw. 6c D. 410.— IR. 

f. .] — Mabsiiall V, Wilson 

c. .1— BATKMiV & Mattubws (1866), 14 W. It. 690. — IR. 

yPB.veBR, [1923] 4 D. L. R. 170; g. .}—BKADLKr v. SrOTT, [19231 

16 Saek. L. R. 474 ; [1923] 1 W. N. Z. L. R. 1050.— N.Z. 


PART III. SECT. 2, SUB-SECT. 1.— 
A. (b). 

2161. PiaitUe not applicaitle--Nova- 
tvm of c<trUract.\—/i. being Indebted to 
H & C. Ui A., a promRo by O. that ho 
will pay B. the debt duo to him by A 
In coneidomtlon that B. will dlechanro 
A., Is not within Stat. Frauds.— Kw- 
sooKj^ Woodward (1845), i u. c. R. 


D 2 
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Sect. 2. — GxmranieeB within aiatutory provisions: 

Sub-sect. 1, A. ib) cfc B. (a) dt (h).] 

Goodman v. CriASK (1818), 1 B. & Aid. 207 ; 100 

E. K. no. 

AvnotaWms ToinlUiHon v. 0<*1] (1837), C Ad. & El. 

r.04. Gonad. Lano v. Hurffhart (IKll), 1 Q. B. 1)33. 

FoUd. Hutohcr r. Stonnrt (1843), 11 M. & W. 8.')7. Refd. 

Jvanc V. Burjfhuit (1811), 3 Man. & O. 51 ) 7 . Mentd. 

Tanner r. Monie (1810), 7 L. T. O. 202. 

222. - — Maggs V. Ames, No. 2r>r>,^o.<}^. 

223. — .j- -Pltffi. liavinp i.ssued execu- 

tion ugairiHt Ij. for debt, L. with the assent of 
I)tf., conveyed all his property to deft, who there- 
upon undertook to pay pltf. tlie debt due from L., 
I)ltf. withdrawing the execution 7/c/d .* deft.’s 
undertaking was not an undertaking to pay the 
debt of a third iiersoii, within the meaning of 
HI at. Frauds.- Eird v. Gammon (1837), 3 Bing. 
T^. C. 883 ; 3 Hodg. 224 ; 5 Scott, 213; (5 

li. 3. (\ 1\ 2.58 ; 132 E. 11. 0.50. 

/InwofaGonfl Mentd. Mnrrdl v. Frith (1838), 3 M. & W. 

402 ; ChcHlyn i\ Dulhy (1810). 4 Y. ^ C. K\. 238 ; HuHley 

r. Wharton (1810), 11 Ad. & El. 031 ; Wallor r. Lacy 

(1810), 8 J)o\\l. .503 ; Wllllama v. (IrlllUh (I8i0). 3 Kxcll. 

3.3.5 ; Smith i\ Thorno (18.52), 18 Q. B. 131 : Deacon r. 

tlridlcy (18.51), 3 C. L. H. 129. 

224. .]- Pltfs. having tak(‘u B. in 

execution for a d(*bt discliarg(‘d him upon the 
f(»lIowing undertaking of d(‘ft. “ In eonsid^n-at ion 
of your discharging B. out of custody I undertake 
that lie sliall pay the debt due to you bv four half- 
yearly instalments,” etc.: Iff Id : pltf. might 
Jiavo proved unpaid instalments under a fiat in 
bkpey. against, deft., A that deft.’s certificate was 
thcTefore a bar to an action upon the contract for 
instalments becoming due since his bkpey. 

B. was in custody under a ca. sa. for the debt in 
question: A ns that was entirely discliarged by 
11 10 execution, ^ lie could no longcT be sued for it, 
or make didault in resp(‘ct of it, it- was argued on 
lh<* authority of (jloodman v. Chase, No. 221, 
ante, that tliis undertaking was an original oik* on 
the part of the bkpl. to jiay the amount of the 
sum that had l>e(‘n dm* from B. . . . On con- 
sideration w(* agree lliat tliis is coriect (Bord 
Denman, F..1.). J 4ANK r. Burohart (1811), 1 
Q. B. 033 ; 1 (lai. A Dav. 311 ; 10 L. .1. Q. B. 343 ; 
03 ur. 12.5 ; 113 K. U. 13Ht) ; subsequent ^irovcedbigs, 
3 Man. AG. .507, 

225. - — — .] — 'Fhc declaration in an action 
of assumpsit alleged that jiltf. sued out a ea. sa. 
against S., diri'cted to the sJierifT of M. ; that the 
slierilT, by virtue thereof, duly took A arresU*d H., 
by his body ; A tliat whih* S. was so in custody, 
iu consid('rati(m that pltf. would procure the 
r(‘lease of S. from A out of the custody under the 
writ, on i»aymi>nt of poundage A ollicer’s fees, 
deft, promised to pay idtf. the amount of the debt 
in a manner spooilied. The agreement, as pro- 
duced in evidence, was intituled, in an action 
between jiltf. A »S., ik appi‘ar(*d to be, that ii 
cunsi(l oration of pltf.’s liaving rel(*asod S. from 
custoily, deft, engaged to jiay the money in the 
manner speciiied, A that, simultaneously \sitli the 
signing A r<*eeipt of the above agreement, idtf. 
gave an owler on the shcHCf for the discharge of 
8., who was, however, detained in custody at the 
suit of other parties. It also appeared that the 


ca. sa., was irregular on being issued into Middlesex* 
the venue being laid in Kent, A no previous ca. sa. 
had been issued into Kent : — field : (1) the above 
agreement did not require to be in wi'iting, under 
Stat. Frauds, s. 4 ; (2) the allegation that the 
sheriff duly arw^sted S., must be understood to 
mean that he did so under such circumstances 
as did not render liimsc‘lf a trespasser, A conse- 
quently the allegation was not disproved by the 
irregularity in the issuing of the writ. 

If ” duly ” only means that the sheriff was not 
a trespasser A duly acted in pursuance of the 
writ put into his hand.s, the averment is proved, 
for tlio WTit in his liands is sutlicicut authority 
to just ify liim. That is tlie way in which wo ought 
to const/me this declaration, A if so, there is ample 
jvidenco of the conshl oration alleged, to support 
this promise (Parke, B.). - Butcher v . Steuart 
(1843), 11 M. A W. 857 ; 1 Dow. A L. 308 ; 12 
B. J. Ex. 391 ; 1 L. T. O. H. 380 ; 7 Jiir. 774 : 152 
E. 11. 10.52. 

Annoiniions: — As to (1) Reid. Balnbndpre r. Wado (1850), 

Ifl Q. B. 89 : ]l(‘ad(T r. Kingham (1802), 13 C. B. N. 8. 

311. As to (2) Apld. (lold&lu'de r. S^vull (1847), 1 Kxch. 

I. 51. Reid. Tanner r. ^lonie (1840), 9 Q. B. 1 ; Steele r. 

Hoe (1849), 14 Q, B. 431 ; C'olbonni r. Din\HOii (18.51), 10 

C. B. 705 ; Broom w. Batchelor (1850), 1 H. ic N. 255. 

225. Transfer to creditor of debt duo from 

third party.] — A. is indel)t/ed to B. A Go. for goods 
sold, A u])on b(*ing released from liis liability, 
as.signs to the lattor d(‘bt whicli is due to him 
from G. A Go. ; notice of th(* assignment is given 
to a partner in the house of G. A Go. wJio by parol, 
promises in the name of tlu* firm to pay the d(*bt 
to B. A Go. out of the partnersliij) funds : field : 
in an action by B. A (’o. against G. A Go. for money 
lind A r(‘(M*iv('d, the iiromise was not 5\nthi»i Stat. 
Frauds.— J jACY r. MbNeikk (1821), 4 Dow. A 
By. K. B. 7. 

Annotations : -Mentd. Andiews p. Smith (183.5), 2 Cr. IM. & 

II. 027 ; Bcah‘ r. Cnddiok (18.57), 2 H. A N. 320. 

See, also. (hiosKs in Action, Vol. >'III., ]>. 182, 
Nos. 502, 503. 

ft. Confeni}il(il(d J/tahilili/. 

{(t) In Ccncral. 

See Slat. Frauds, s. 4. 

227. Whether statute applicable.] -A promise 
to see a man jinid for goods to be sold to or work 
to lx* done for a third pcTson, is not binding unless 
in writing, a promise to imv, is. — W atkins 
I'KRK iNs (1()97), 1 I.d. Bavin. 22 1 ; 91 E. B. 
1010. 

228. .] - Mawhkkv V. Gcnninoiiam (1773), 

cited 2 Term Ben. at p. SI ; 100 F. B. 41. 
Annotation ; - Consd. IMathon r. \\ haruin (1787), 2 Term 

Hep. 80. 

229. - “ -.] — A ])arol promise to pay for goods 
sold to B., if B. dill not pay for them, thougli made 
before <i(*Uv('ry of the goods, is a collateral under- 
taking within Stat. HYauds,— J ones v . Cooper 
(1774), 1 Gowj). 227 ; IxjO't, 709 ; 9S E. B. 1058. 
Annotations FoUd. Pockhain v. Faria (1781), 3 Dong. K. B. 

13 ; ilatson v. Wharani (1787), 2 Term Hep. 80. 

230. .] — A. A B. came to pltf.’s w’archouse 

A agtH*ed on a parcel of goods for A. A B. said he 
would guarantee the payment. A. afterwards 
came alone A ordered oilier goods, wdieu pltf. 


PART HI. SECT. 2, SUB-SECT. 1.— 
B. (a). 

227 1. UAr/Aer statute 
CoilRKl.L U. UaTFIRLD (18^1). N. 'B. 
l)t«. 397.— CAN, 

227 ll. .1— Deft, eald to pltf., 

“ ir >a\j glvo B. the horse. I'll bo 
re-ipouftiblo If anything goes wrong,** 
put. tiioreupon let B. have the horse, 
A he Iniurcd him : — Held : such 


promise was within Slat. Frandii, & 
not being in writing, deft, was not 
liable. —Hamm v. AIcAfbk (18C2), 5 
All. 386.— CAN. 

227 iii. .1— A guarantee that a 

proiulsBory note made by another will 
be paid at maturity is within Stat. 
frauds, 8. 4, A therefore invalid nnlOKS 
In writing. — W ambold v. Foote (1878), 
2 A. U. 579.— CAN, 

227 iv. .}— Where a contractor 


made default, A the owner agreed 
orally that if the sub-eoutnictor would 
dnihh the work he, the owner, would 
pay him ; — Held ; the agrtx.*meat with 
the sub-contractor was not a con- 
tract to answer (or the debt, default, 
or miscarriage of another within 
Stat. Frauds, s. 4, A was valid although 
not In writing. — 1»etkik r. Huntkk, 
Guest v. Hunter (1882), 2 O. H. 233 ; 
affd., 10 A. II. 127.— CAN. 
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sent to B. & asked him whether he would engage 
for A. B. roi)lied, “ I will pay you if ho does not.* 
Tlio goods were subscqueutly delivered to A. : — 
Held : tliis was a collator^ promise by B. & 
required to bo in writing by 8tat. hVauds. — 
Pu’iCHAM V, Fauia (1781), 3 Doug. K. B. 13 ; 99 
F. I?. 514. 

.-—Refd. Marbliull v. Wilhoa (18GC), 11 W. H 

05)9. 


231. .] — Tliough a tradesman be inducet 

to send goods ui)on credit to another by a promise 
made in theso words, “ If you do not know him 
Aou know m(‘, I will sch' you paid ; yet tliis it 
\oid by Slat. Frauds, not l)emg in writing. Then 
is no Ilislim-tion bctwe(‘n a promise to pay for 
uoods furnisli(*d for the use of another made 
Ix'fore tliey are delivered Aj aft(‘r. — IMatson v 
WiiAiiAM (1787), 2 Term Bep. 80 ; 100 K. 41 
Refd. lUins r. Storry (1827), 3 C. 6c P. 130 
Mai^hull r. Wilboa (ISUC), 11 W. It. GDI). 


(b) Qvcsiion of Fact. 

S(r Slat. hYauds, s. 4. 

232. Whether credit given to surety alone — 
Entries in account books.J-~A.s‘.sw/>jp«t/ in con- 
sid(‘raUou that A. would didivcu* goods to 0. ho 
11., woidd st‘(‘ him ])aid. 

If 11. desin* A. t-o deliver goods to 0. A promise 
to see liim })aid, tlien assuoij)sU lies against 11., 
thciugli in that ease he alv\ays n^quired the trad(‘s- 
nian to produce his books to s<‘e wlunii credit was 
ghen to. But if after goods deliv<*red to (h by A. 
B. says to A., “ You shall be paid for tlie goods,” 
it will he hard to saddle him witli tin* debt 
(Uoj/r, (5 .J.).--At’sticn r. Bakp:h (1998), 12 Mod. 
Be]). 250 ; 88 F. B. 1299. 

233. .] — AM)(*n a tra(](‘sman mak<*s 

out an account for goods in the name of a pai- 
th'ular i)ei*son, it must be taken that they uerc 
Jurnislu'd on tlu* credit of such ])er.soii, unl< ss it 
h<‘ shown by unequivocal evidouco that the credit 
was in fact giv(‘n to another.— S top n r. Scott 
(1833), 0 i\ A B. 211, N. V. 

234. .] —A trad(*smun dcliviTs goods to 

A. at tlu‘ request A credit <»f B. who sajs, bi'forc 
the' d(‘livcry, ” I will be bound for the j»ayjnc*nl 
of tbc‘ money as far us £800 or £1,000.” This 
j»romi.se of B. not bedng in writing, is void !>y 
Slat. hYauds, if it a])])ear that credit was givc*n 
to A. as well as B.— An]jp:kson r. JIay^ian (1789), 

1 By. Id. 120 ; 120 F. B. oi. I 

235. ,] — What i)romise is not within Stat, 

Fraudr. The ease) is not witiiin Stat. hYauds ; 
the whole er(‘dit was given to deft. A hc‘ is liable 
(Fykk, (’.,1.).- (U:oi-T r. Smallwood (1793), 1 
Fsp. 121. 

236. .] — On a niolion few a new trial by a 

dedt. in an action against him for goods delivered 
to the use of a third pei'son on his undertaking to 
Hc‘c pltf. paid, tlie et. w'ill take into consideration 
not only the expressions usc^d, but the particular 
f'ituation of deft, at the time of his unciertaking, 

A the amount of the sum for which he w ill thereby 
be made liable. 

The sum recovered is so large that it goes a 
great w^ay towards satisfying my mind that it 
never could have been in conUmiplation of deft, 
to inakc=* himsedf liable or of the* shopseJlc*!* to 
furnish the goods on his credit to bcj large* an 
amount (Eyhe, (\J.).— Kkatk Templp: (1797), 

1 Boa. A P. 1.58 ; 129 E. B. 831. 

Annaiatims : — Reid. Prosser r. Alien (1810), Clow. 117; 
C'lOHH r. Williams (1HG2), G L. T. 131 ; Moimtatephen r. 
hukeman (1871), 41 L. J. Q. U. C7. 

237. .] — A mother took her son to school, 

^ saw the master, but no evidence was given of 
wliat passed at that time. Afterwards a bill was 


delivered to the boy*s uncle, who said it was quite 
rig] it to deliver the biU to liim, for he was answer- 
able : — Held : Stat. Frauds did not apply, & it 
was proper to leave it to the jury to say, under 
those circumstance's, whether tlio original credit 
was not given to the uncle. — D apnell r. Thatt 
(1825), 2 0. A P. 82. 

238. .] — A. applied to B. for goods ; B. 

asked for a I’efc'rc'nce ; A. referred him io tk ; 
(k on b(‘ing api)li(jd to, inquired the amount of the 
order, A on wliat terms tlic goods w^erc to ho 
furniahc'd ; A on bc'ing told, said, ” Y"oii may send 
them, A I will take care that thc'y arc' paid for at 
the time'.” lU' was afteiwvards wT’ittcni to, 1o 
accH‘pi a bill for the amount ; to which ho replied, 
that he w’as not in the habit of aecejding bills, 
but tlmt tlie money WT)uld be paid wdieu duc'. 
Aftc'i' this B., the sc'ller, wrote to (k about the 
goods, A spoke* of them in his letter as goods 
whicdi (k had ” guaranteed ” ; the* attorney of B.’s 
assignees, w4ien hc' had become l)k})t., wrote to A. 
for the money, A threat enc'd process ; hut this 
letter was a chcular, written in pursuance* of a 
list made* out for him by B. A without any know - 
Ic'dgc of the circ*umstanc*c‘H imdc*r w^bieh tlic* debt 
was contracted : — Held : on this evidence (k w'as 
not primarily liable*, but only as a guarantor of 
the debt of A.- Bains v. Stokly (1827), 3 <k A P. 

39, N. P. 

239. .] — Pltf. A ele*f(. went. togedbcT to 

the slitip of A. w4u> kiu'w ])ltf., but not deft. 
Pltf. liaving introduc(‘d dc'fi., said in his pre'sc'iit'o 
to A. : ” Have* you any objection to sii|>ply this 

eiitlciuan w4th some) lurniture*? if you will, 1 
will be answ’(*rable for it.” A. aske'd how' long 
cre-dit w'ould be wanteul. Pltf. r(‘])lied, “ J will 
■>(*0 it paid at the* end of six inontJis ” ; adding, 

[t would lie about £10 or £50. A. sc'nt goods to 
ledt.’s bouH', A no )>a>m('nt having l)e'(‘n maeJe* by 
left, within six months, ap})li<‘d to ])ltf. for the 
uiionnt, without ])r(‘vii)usly re'qiicsting d(*ft. to 
pay. Pltf. Jiaving paiel tJic* amount: Held: a 
jnr> was well w^arranted in finding that the credit 
was givem by A. not to deft., or to Ijim A i)ltf. 
‘ointly, but to ])Uf., wliose ])re)mis(* to ))ay was 
be*i*t‘lore original, A ned collatc'ral only, so as to 
•cejnire any wu’iting within Stat. Frauds ; A 
lK‘i(*foro pltf. might ivcover the amount against. 
i(*ft. as for money paid at his respiest. Hvtuhle : 
be; circumstances of e*ach case; must be* con- 
sidereal in deciding whether a contract be original 
r collatcTal.— SiMPsejN v. JYjnton (I83t), 2 

Y. A M. 430 ; 4 Tyr. 315 ; 3 L. J. Ex. 129 ; J 19 
0. K. 828. 

innoUdion Refd. Andrews v. Smith (IS.’jr)), 2 Cr. M A It. 
027 . 

240. .■]— -De^ft. liaving e*mploye*d a Imilder 

.o creed some liouses, A give'n a guarantee for 

supply eif mate‘rials to the buildeT t/O a eeaiaiu 
mount, A aftc'rwards an order for the; furthe*r 
lupiily to a certain amount, A moi’c* inate;rialH 
aving been supplie-d on tlie orde*r of the builder, 
eft. be*ing constantly on tlie premises ; — Held : 
t w’as for the Jury whether he; had so acted as to 
*ad pltf. to b<*lif;ve that tin; latU'r supply was to 
(* on Jiis cre'dit.— S mith v. Budiiall (18921, 3 
k AF. 343. 

241. .] — A board of lie'alth had been 

onne;d in a town. L, w’as its chairman. M., a 
lontvactor, liael, und(*r the Girders of the beard, 
nacie a main s(-we*r in the; town, A uiide;r the 
»rders of the board lead purclia.se*d pipes which 
ould b (3 required to be used in making the 
onnecting drains between certain private houses 
. the main sewer. The board had, under 1 1 A 3 2 
ict. c. 03, s. 09, given notice to the inliabitants 
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Sect, 2 . — Quaranfeea within alaiulory provisions: 
Sub-secf. J, B. (&), r., D., E,, F. O.; sub- 
sect, 2«3 

of certain Bireots to make thest; counectiiig drains, 
the effort of f/he notice bein^ that if tlie inhabitants 
did not make* those connecting drains the board 
might make them A: charge the expenses on the 
defaulting iriliabitants. I’ho notice was dis- 
regarded. No buhboquent resolution was i)as8ed 
by tlie board. M, was about to take away his 
caHs working inatcriiils, when Ji. said to liiin, 
** What objection hav(j you t<j making tlie con- 
noetions ? ” 1o whicii M. ans^\ered, “ Mone, if you 
tr the board Mill order the work, or become 
responsible for the payment ; & L. lejdied “ M., 
go on ^ do the work, As 1 Hill see >ou jiaid.” >1. 
did the work, the board refusing to i)ay, sued 
I^. for the amount ; Held : the words of L. were 
properly left to the jury as evidence to sustain a 
claim against him personally, they did not 
constitute a i>rojrijse to pay tlie debt of another, 
so us to comi‘ Hit bin the op('ration of Stat. Frauds. 

There can be no sundyship unless tliere be a 
princif>al debtor, who, of course, may be (on- 
stituted in tlie course of the transaction by matttus 
C.C poHi factOf iV. net‘d n(»t be so at the time, but 
until there is a piincipul debtor th(‘re <‘aii be 
no suretyship (lioni) Sklhohnio). Lakrman o, 
Mountstrpiirn (hS71), L, K. 7 JJ. L. 17; 4:i 
L. ,1. Q. Ih 1«8; 110 L. T. <i;i7 ; 88 J. P. 452 ; 
22 \V. P. 017, 11. L. ; ajfq, S. i\ sub non). Mount- 
HTKPIUCN V. Lakraian (1871), L. P. 7 Q. B. 100, 
Ex. Oh. 

JnnntahouH: -Refd. Hihhs i;. Dudlow (1.S74), T.. IX. 19 Kq. 
198 ; Ouiia V. Comad (1891), 09 L. J. Q. li. 721. 

C, l^romise lojuty Itcnt ij Landlonl )cill not Distrain, 
See Htat. Frauds, s. 4. 

242. Promise before distress levied.] A ])rf)iiii8o 
from a brok(‘r to the landlord to pay the rent to 
I)rt*yeiit distrc'ss need not h(‘ in wiiting. 

'rhe landlord had a legal ]>ledg(‘. He enters, 
to distrain: he lu.s the pledge in his eustod> . 
l)('it. agriH*s “ tliat llu* gO(>dH shall be sold, A pltf. 
l)aid in the Jirst ])lace.” 'Thc' goods are the fund ; 
llu* (jia slion is not hetueen T. A pUl. Pltf. liad 
a lU‘n upon tlu* goods. L. was a liustee for all 
the (reditors : A was obli^ d to pay the landlord, 
Hho had the ])rior lien. 'Hiis has notlung to do 
Hith Slat. Frauds (Loun WANsFiki.i), (^.,1.).- 
WiidJAMH r. Lkpiok (1700), 8 Biur. KSSO ; 2 

Wils. 808 ; 07 F. P. 1152. 

Jitao/aOoaw Apld. CoHilinir r Auluit (IS02), 2 

; Kdvsards v. Ktdlj (1S17), « M. A: S. 204 ; Paiindou 
Paaliii (1827), 4 BIiik’. 2(51. Distd. Tlioinns i’. W lUlamN 
(1830), 10 n. A. (’, (»(i|. jSxpld. Fitiigeraid v. Iux'hhIoi 
( 18A0), 7 C. 11. N. S. .174 ; lluibiiiK India lliibbor Comb 
Co. V, Martin, (1902] J K. 11. 778. Refd. Audiewn v. 
Hinlth (1833), 1 dale, 33,); TomlluMm r. iivU (1837), 0 
Ad. & i:i. 6C1 ; Itounoo r. Wootlyartl (1840). 8 L. T. O. S. 
180; c’outniiorr. lloatlo (iSv'i'J), 8 Fxob. 40; Ktuder r. 
Kiiighnm (1802), 13 C. 11. y. 344, 

243. .]“~An auetioiu‘er employed to sell 

goods on cei*taiu promises for wliich rent was in 
arrear, was applied to by the landlord for the rent, 
the lamllord saying, it wiis better to apply so than 
to distrain ; tlie auctioneer answered, “ You shall^ 


be paid ; my clerk shall bring you the money ” ; — 
Held : an action lay on this promise without a 
note in wTiting. — B ami^ton v, I^acltn (1827), 4 
Bing. 204 ; 12 Moore, C. P. 497 ; 6 L. J. O. S. 0. P. 
108; 130 E. B. 709. 

Annotation Refd. Rounoo v. Woodyard (1 846), 8 L. T. 0. 8. 

1 86 . 

244. Promise alter distress levied.] — Pltf. 
having distiaincd for rtmt-arrear goods whicli 
the tenant was at that time about to sell, agreed 
Hith defts. to deliver up the goods, A to permit 
them to bo sold by one of dcdls. for tlu* tenant, 
upon defts.’ joint undertaking to pay to pltf. 
all such rent as should ay)pt‘ar to be duo to him irom 
the tenant; A he thojcupon delivered up the 
distress : — Held : this agreement was not within 
Sint. Frauds. 

It is only iic'cessary to atUmd to the facts in 
ordcT to B('e that this case is not nit bin tlio 
&t>atute. After pltf. liad distrained, he held in 
his own hands his rem(‘dy for recovering tiie r<3nt, 
A the t(‘nant w.is at that tinu‘ no longer iudebtcrl ; 
for so long us the landlord held the goods under 
distress the debt due from tin' Priant was sus- 
jK'nded. What, then, J wouiil ask, is the sub- 
stance of this (‘oiilratt ? It is as if thdls. had 
proposed to pltf. in tliesf‘ word.s ; >ou must 
conveil the goods into mont in ordiT to satisfy 
yourself tlie arieds due, ij you will allow u.s to do 
this w^e will pay >()u. What would this have 
been but an ind('i>endent contract li-dwism these 
parties? 1 think (hcattlie prc.sent case is neither 
within the hdter nor niiscluef of the A('t of Parlia- 
ment, whi(‘}i was aimed at Ct..ses wluTe a debt 
being due from on(‘ p<‘i’son, another ( ngag« d to 
jiay it for him. Hut lur^’, for tli<‘ re.*.son above 
8tat(*d, at the time wJuri the promise was made, 
the debt WMs not owing from the tenant (Baylky, 
J.). — Edwakds r. Kklly (1817), 0 M. A S. 204 ; 
105 E. 11. 1219. 

Annotaiiutui: - Refd. Tboiniis r. W illiams (1830), 10 li. A. C. 

661; Ro\inco r. WooilAaid (1H6), s i,. q'. c>. S. 186; 

ril/Koiubl r. I)u*s^U*i (1 8, >9), 7 (’. 15. N. S. 374 : iraiburg 

India Jtubbei Comb (’o. «. AUntiu, 11902J 1 1\. ii. 778. 

Hentd. iH'buin v. I'hdpoll (lS7r)), k. K. 10 li.xoh. 212. 

245. Coupled with promise to pay rent 

to accrue.] ’Phoaias v. AViia.laais, No. 182, ante. 

('onipare No. 210, <nJe; No. 210, jw.sf. 

1). Promise to patj Jtoni Jhhtor's Moiui/. 

246. Promise to pay from money due to principal 
debtor.] — : wlu’lher an uiuiir taking to pay 
idtfs. tho amount due fium dis^t. to B., for work 
to be done by B., in < onsidi'iation that pltf. will 
ad\ance money to Jk is a guaranty.- Paukins v. 
Mokama (1821), 1 C. A P. 870, N.P. 

247. Promise to pay from debtor’s money when 
received,] — W. undertook to lomplete tlie car- 
penters’ work in 11. ’s house A lind all materials ; 
W. being didayinl for W'ant of credit or fumhi to 
procure timlnr, it w*as suiqilh'd by M., on U.’s 
signing the following undeiiaking. “ J agree to 
pay M. for timlaq* to house iu t)., out of the money 
that 1 have to pay W., pro\ided W.’s work is 
completed ” ; — ]{eld : this was not a guarantee 
to pay if W. should fail, but a direct uniicrtaking 


PART HI. SECT. 2, SlUB-SECT. 1. -< 
2421, Vtomust before di^ttrcHH leHed 
— PUf. doolarcd on an oral proadso t 
pay t wo quarUwH’ rout duo on ortMul^ 
wUlci) had boon loused by pltf. to C 
tho oomlderatiou boloK that nit 
would lorboar to distrain. When tl 
proniiae wua made only ouo quarter 
ront wa« due ;— i/cW.- tho proiula 
Uoliig void 08 to tho Hoound quartet 
wat, was void altoffothor.— H all 
DUKtaouf (1864), n U. C. U. 35 


•—CAN. 

2441. i *tomi<tt after <iiidrf<is levied }-- 
IMtf. having ilistraiuod tlu* goods of 
C*., his tciiuiit, la cottsideintioa ♦hat lu* 
\\ould withdraw tho disti-css, deft, 
uuJortook, by parol, to im> t ho amount 
of tho rent duo:-— //rW.* ttds was 
a collatcittl iimlertakiiig to pay the 
debt of another ; At not being roduood 
to writing, waa void, under Stat. 
Fraudi. — VKSKKhLv. Mitluaht <1845), 
8 1. L. R. 434.— IR. 


PART 111. SECT. 2, SUB-SECT. l.~D. 

246 i. Promt'^e to pay frow money due 
to pttnvinal del)ior.] — Dolt, deducted 
Irom an oinrlo\tHh* wagis an amount 
due by him to pltfw. At proiuhted pltfs. 
to pay tho amount to them ; — Iltld ; 
tlu* promise ^^a8 not to par anotherV 
debt within Stat. Frauds Sc need not 
be In writing. —SiTcnoALL t. Lym- 

. (1912). 14 Wk A. L. li. 201.— 

AU8. 
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to pay when the work should bo completed. 
Dixon v. Hatfield (1826), 2 Bing. 439 ; 10 
Moore, 0. P. 42 ; 130 E. K, 375 ; sub nom, 
Dickson v. Hatfield, 3 L, J. O. S. 0. P. 59. 
Annotation 'EM. Swcotlng v. Asplin (1810). 7 M. & W. 

16 :>. 

248. .] — A declaration stating that H. 

was about to do some work, payment for which 
would pass through the hands of deft., A in con- 
sideration that pltf. would deliver materials to 
II. that the deft, promised to pay for them out 
of the moneys passing through his hands as H. 
should order, averred that deft, received moneys, 

that H. made an order requiring deft, to pay : — 
Held : tliis contract was not within 8(at. Frauds, 
the declaration not disclosing that II. was liable 
at all, or if he was, the contract was notliing more 
than a prospective iissignment of a debt uith the 
consent of tiie debtor. — Anduews l\ Sjuitu (1835), 
2 Or. M. & R. 027 ; 1 Gale, 335 ; Tvr. A Gr. 173 ; 
5 L. J. Ex. 80 ; 1.50 E. R. 207. 

Amwtaiion Sweetim? v. Aspliii (1810), 7 M. & W. 

1 

249. Promise to pay from produce of debtor’s 
goods.] — Deft., in consideration of pitf.’s \\ith- 
drawing a distress for rent, undertook to pay the 
sum due for rent out of the wile of the produce of 
t}H‘ cllects : — Held : it was a positive engagement 
to pay, if the goods W(Te sullicicni, therefore, 
in an action on the guarantee, pr(>of tliat the 
goods produced tlie amount of rcuit entitled pltf. 
to recover, although there* were iJiior claims. — 
Stephens v. Pell (1834), 2 Cr, tsc M. 71U ; 2 Dowl. 
929 ; 3 L. J. Ex. 211; 1 19 K. R. 947. 


F» Promises to be answerable for Persons under 
Disability, 

254. Infant.] — A note of hand acknowledging 
the receipt of money, & pi'oraising to bo account- 
able for it, will supi)ort a count for money lent & 

1 advanced. 

The infant was not liable, &; therefore it could 
not bo a collateral undertaking. It was an 
original undertaking of deft, to pay the moii(‘y 
(Fostbh, J.). — Hakuw r. Huntbacii (1757), I 
Burr. 373 ; 2 Kony. 28 ; 97 E. R. 355. 

Annotation: — ^Refd. Mountslcplien v. Lakomau (1870), 

3U L. J. Q. B. 275. 

255. Married woman.] — Assump^tit : — Ifrld : a 
plea that deft.’s undertaking was for tlio default 
of another, without writing, & without considera- 
tion, iniglit be pleaded, aithougli the facts might 
have been given in evidence under the general 
issue. So, a plea that the i)erBOu for whom deft.’s 
undeiiaking wiis giv(*n, was a Jr?/ie covert. 

If A. had been discharged out of cu.st/ody ti]>on 
a primary ab.soluto undertaking that dc'ft, 
w’ould i)ay the debt at all eveiils or accept a bill 
for the amount wo are all of opinion that the 
discharge of A. from iiriprisonment would be a 
sudicient consid(*r}ition for such a iwoniisc, Ai 
that deft, would be liable (Pahk, .T.).— JVIaciOS v, 
Ames (1828), 1 Bing. 470; 1 Moo. & P. 291; 
9 D. J. O. S. (J. P. 75 ; 130 E. R. 819. 

Anm.tntumn JAeTiiA, Lcuif i’. T\iton (1812), 10 1\I. Ac W. 

30.1 ; C'annuii H. E. lly. (18.'.2), 19 L. T. O. H. 201. 

(f, Indcniniiics, 

S(c Part All., ])ost. 


E, Promises in consideration of Stay or Withdrawal 
of Procicdings, 

250. Uabillty of third person not established.] — 

A promise to pay damage's by a third pemm in 
ciiso pltf. will withdraw Ids record, is not witldn 
St at. Frauds. — llEfVD v. Nash (1751), 1 Wils. 305 ; 
95 E. R. 932. 

Ainxoiaiions : — Distd. Fish v. llutchinaoii (1759), 2 'Wlls. 

94. Consd. Williams v. Leiwr (1700), 3 Burr. Is80; 

niatcr V, Bcckott (1797), 7 Term 201. Distd. 

Kirkham v. MurlAJi (1819), 2 B. A: Aid. 013. Apld. BiiU 

V. Gainmein (1837), 3 Bing. N. C. 88,1. Refd. ToinlliiMoii 

r. Gill (1756), Amb. 330; Unrim r, JTiintbuch (1757), 1 

Burr. 373; Edwards v, Kolly 6 M. Ac 8. 204 ; 

Jones V, Bright (1829), 3 Moo. A: 1'. 305; Header v. 

Klngham (1862), 13 C. B. N. 8. JJl. 

251. Liability of third party still subsisting.] — 
I’ltf. declares that V. was indebtc'd to him in a 
cei*tain sum of money, & lie had commenced an 
action for same. Deft, in consideration that jdtf. 
would stay his action against V. i>romised to pay 
pltf. the money owed by V. 

The case is very clearly within the Statute, for 
here is the debt of anotlier pei’son still subsisting 
^ a promise to pay it {per Cun.).— Fisii v, 
Hutchinson (1759), 2 Wils. 91; 2 Keny. 537; 
95 E. R. 7U4. 

252. .] — Khikiiam v, Mabteb, No. 1 79, arde, 

253. Promise to execute bail bond to avoid 
arrest in civil action.] — ^A promise by a party to 
execute a bail bond on a writ to be sued out 
against A. in consideration of pltf. forbeai’ing to 
arrest A. on a writ already sued out, is not a 
promise to answer for the debt, etc., of another, 
under Stai. Frauds, s. 4 . — Jaumain v, Algab 
( 1826), 2 0. & P. 249 ; Ry. & M. 318, N. P. 


Sub-sect. 2. — Promise must be made to 
Gkeditor. 

256. Promise to principal debtor.] —C astling 
. A u BERT, No. 178, ante. 

2hl, .J — W., landlord to J’., having tlio 

1 ) 0 wer to distrain for rent in arrc‘ar, A liaving 
actu/illy distrained lor pari, A being a cr(*ditor 
of P. for mon(‘y lent, as well as for rent in arrear, 
upon P.’s representing to him that lie w’as also 
indof)ted to G. to the amount of about 11900, for 
wiiich he was in fear of arrc'st Ac. about to leave 
the country, undei-took that if 1*. would give 
up to him tile farm, & (‘\ecute nu assignment of 
all his jiroperty, he would pay G.’s debt in the 
tii*st instance, out of tlie proceeds, & apply the 
residue in satisfaction of his own demand, A tiio 
surplus, if any, to P., who execub'd a idll of sale 
to W. accordingly on the faith of sutdi undertaking. 
Upon the bill of CK Ac P., tliis agrt‘<*ment w'as 
crdorced against W. to the cxtiTit of £900, the 
alleged amount of G.’s debt, but no furtluT ; tlie 
actual debt having proved to exceed that amount ; 
& not prevented from having eri’ect, (*ither by tiie 
circumstances that P.’s projierty fell short of the 
estimated amount, or of J’.’s being at the time 
indobied to other persons besides G. Ac W., which 
formed no part of the consideration for tJie agree- 
ment, although noticed m W.’s undertaking as 
having been roiiresentcid othoj’wLso. The engage- 
ment not to pay G. in the first instance, not being 
made, directly to G., but through the medium 
of P., by whom also the consideration w.'is 


PART III. SECT. 2, SUB-SECT. 1.— F. 

h. Infani — Member of firnt.] — 
1*1 tfa. appuii'tod the firm of A. & B. 
oalea ofirenta ou terms expressed in a 
written agroomont which, in oonsC' 
quence of A. being an infant, was not 


executed in the Arm name, hut was 
Hlgned hy B., in hla o>vn iiaiue, Ac bv 
H., the father of A. /irW .* 1!. was 
Liable as Hiiroty for the goodn HUppUod 
tlie Arm under the tornw of the agree- 
ment. — Fanr p. Bancboft (i897), 30 
N. «. K. 33.- -CAN. 


k. .J — Pkahhov r. 

(I9J6), 9 O. W. N. 424 ; 35 i), h. B. 
524. -CAN. 

l. r Novak, (19201 

1 W. W. K. J36; 50 D. L. it. 412; 
30 Man. L. li. 80. -CAN. 
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Guabantee and Indemnity. 


Sect* 2. — Guarantees within statutory 'provisions: 

Sub sects . 2 <fc 3.] 

furnished : — Held : P. was a trustee for G. Qu. : 
if pltfs. could recover at law upon such an agree- 
ment. 

]t is said, tliat supposing it is upon the first 
agreemciiit that G. is to proceed, they ought to 
liave gon<* to Jaw At to liave recovered as uj)on an 
undertaking in writing to pay the d(*bt of another 
IxTson. Now it may bo a doubt whether they 
could liave recovered at Jaw upon this agreement 
for the engagement is not made directly to A. ; 
it is madt! to P. only Ac the consideration is 
furnislied by P. . . . G. liimself is no pai*ty to the 
contract. P. acts as his trustee, Ac (i. may derive 
an eciuitable rigiit t.hrough th(‘ nu'diation of J^.’s 
agreement. Ho G. has a right to insist upon the 
benefit of the jiromise made to P. (GitANy\ M.H.). — 
Gregoky V. WiLMAMa (1817), 8 Mer. 582 ; 30 
K K. 221. 

AnnntatloriH^-Aj^ld. Lloyd’s v. ITarpor (ISSO), ](> Ch. D. 

2U0. Refd. KuKilHli, Hcotlibh A' AiiHtrallan (Iliartcix'd 

Bank v. Boyal Mall Hlcani Bucket (Jo. A European ic 
AuHlralinn Loyal Mail (’o. (ISfia), 7 L. T. 211 ; iJtew y. 



258, -- — .] — Wher(‘ A., at th(‘ request of 3L, 
<‘nt(‘r<'d into a bond with him Ac G. to indemnify 
1). against c(‘rtain d<‘bts due from G. Ac D., Ac B. 
promised to save A. haimli'ss fi’oiu all loss by reason 
of the bond Held : this promise was binding, 
alUiough not in writing, Ac A. might recov(*r from 
B. tli(‘ whohs of tlie moni^ys wliicli he was com- 
pelled to pay by virtue of the bond. — Thomas r. 
Gook (1S28), S B. A G. 728 ; 3 Man. Ac By. K. B. 
441 ; 7 ii. J. (). H. K. B. ; JOS K, B. 121.3. 
Annotations (iiven r. (^ichhucII (1830), 10 Ad. & Kl. 

453. Consd. (Yipps r. Hartnoll (18C3). 4 B. & 8. 414. 

(1871), L. B. iO K(i. 108. 
FoUd. (lalld r. (\»niud, (18041 2 Q. B. H8.">. Refd. llur- 
groHveH (18H). 13 M. A W. fid ; Header v. 

KlnKhum (1802), 13 (\ B. N. S. 344 ; Hr Bolton (1802), 8 
Lubber Comb Co. r. Martin, 
11002] 1 K. B. 778 ; Davjs r. Buswcll, 110131 2 K. B. 47. 

239. .] — A promise to a debtor to pay his 

d(‘bl to a third i)ei‘son, is not a promise to answer 
for the debt of another, within Slat. Brands, s. 4, 
whuli applies only to promises made to the jiersou 
to whom aiiotluT is answerable.-- -B astwoob t\ 
Kknvon (1810), 11 Ad. Ac Kl. 438 ; 3 Per. Ac l>av. 
270 ; U iu J. Q. B. 400 ; 4 Jiir. 1081 ; 113 K. B. 
482. 

Ji^wvavch r. PaivouH (1841), 13 
'olV Fplld. iLador r. Kinabalu (1802). 13 
1,* ’’• (1842), 10 M. A W 

303 ; UoHCOila v. Thomob (1812), 3 Q. B. 234 : WolIT r. 

h /* V. Uartiioli 

nSG3), 4 B. A 8. 414 ; (iiuld r. (\)iirad, 11804] 2 Q. B. 885 
Mentd. \»‘itiil» v. Luubcll (1842', Car. &, M. 3G2 : Bcuu 
iiiont r. Lcc>o (1840), 8 g. B. 483 ; LlncKur v. llodd 

Vi»hcr^^. bWb (Ysfil), 1 

. S. 1.j7 ; i^liKht r. lUnid (1803), 1 11. & C. 703 
Juyawickwiue v. Amaruburiya, (101 8] A, C. 860. 

260. - - ' .] — *A., at (he rt'quest of ^ on a verbal 
olTt'r by B. to indemnify liiin against loss, joiner 
with G. in a joint Ac several promissory note which 
lie was aft('rwards compelled to pay i—Held : the 
offer U> indemnify A. was not an agreement witliin 
Htat. Brands, A:, th(*refore, need not l)e in wTiting, 
& A., having aftenvards become the exor. of 
B., was entitled to rtiGtin the amount paid by him 
on the note as a debt due to him fi'om B.’s estate. 

^ 1 accordingly decide that whei’o one person 
induces another to enter into on engagement, bv a 
prom^o to indemnify liim against liability, that 
IS not an agreement within Stat. B>auds, Ac does 
not ivquuxs to bo in writing. This is a cose in 
wiuen a father mduced his son to guarantee th 


debt of his son-in-law upon a promise that he 
would see him harmless. Upon every i^rinciple of 
justice he is bound to indemnify him (Malins, 
V.-C.). — WiiJDES V. Dudlow (1874), L. B. 19 Eq. 
198 ; 44 L. J. Ch. 341 ; 23 W. B. 435. 

AnnotatioTis :—¥oM. Me Bolton (1892), 8 T. L. U. GC8 ; 
Ouild V. Conrad, (1894] 2 Q. B. 885. Refd. Me Hoyle, 
Hoyle V. Hoyle, 11893] 1 Ch. 84 ; Harburg India Rubber 
Comb Co. V. Martin, [1902] 1 K. B. 778. Mentd. Robber 
V. Williams (1875), L. R. 20 Hq. 210. 

261. .] — If A. undertakes a liability at the 

request of B., Ac upon a promise by B. to pay to 
A. what he pays under the liability, B.'s promis(i 
is not within Stat. BYauds (Chitty, J .). — He 
Bolton (1892), 8 T. L. B. 6(38; s^ih riom. He 
Bolton, Mouant v. Bolton, 30 Sol. Jo. 608, 
Annotntiona : — Folld. Guild v. Coniiid, [1894] 2 Q. B. 88fi. 

Refd. Me Hoyle, Hoyle v. Hoyle, [1893] 1 Ch. 84. 

262. .] — Guild Ac Go. v, Conrad, No. 

12, ante. 

263. Promise to stranger.] — Iaive’s Case 
(1706), 1 Salk. 28 ; 91 E. K. 28. 

■Innotation : — Mentd. Pilkiiigton v. (Jrecn (1800), 2 Bos. & P. 
Ifil. 

264. Widow of principal debtor.] — (1) 

One promises, if tlui widow of iiiGistatc would 
permit him to be joined Avith her in letters of 
administration, ho would make good any de- 
ficiency of assets to pay debts: — Held: tlie 
promise was binding, Ac not within Slat. B>auds. 

(2) Distinction where a promise is to pay the 
original debt on the foot of the original contract, 
Ac where it is a new consideralion ; tlic‘ former is 
within Stat. BYauds, tlie lattei- is not. — Tomlinson 
r. Gill (1750), Amb. 330; 27 E. B. 221. 
Annotations : — As to (1) Refd. Griffith r. Sbelhekl (1758), 1 
JOdi'ii, 73; IJoyd’s r. Harper (1880), 16 (’h. D. 290, 
Oaurullj/, Mentd. Jte Flavell, Murray v. Flavell (1883), 25 
Oh. D. 89. 

265. .] — Deft. Ac P. agreed for the sale 

by P. to d(*ft. of the “ ])ut or call ” of fifty foreign 
railway shares, at a etutain price pcT share 
premium, at any time on or before B\*b. 18, 1844. 
Before that day deft, agreed to ii'sell tlie option 
to pltf., Ac to guarantee the j)erformane(* of the 
contract by P. On BYb. 10, pltf. called tlie siiares, 
i.c. re(iuired tJi(» delivery of them pursuant to tlie 
agreement, but it was at the same time verbally 
agreed betw(‘en him Ac Ac P., that tht‘y sboidd 
be delivcivd by 1*. to pltf., not on BYb. 18, but on 
Mar. 3 at Paris : — Held : this was not an agi*c(*- 
ment by deft, to bt^ answt'rable for the default 
of P., but an original promise by deft, for the 
d(divery of the shares by P., for wliich a note in 
WTiting Avas not nuiuired by Stat. BYauds. — 
Hahgukaves V. Parsons (1814), 13 M. A: W. 501 ; 
14 L. J. Ex. 250 ; 4 L. T. O. S. 213 ; 153 E. B. 
236. 

Folld. Loader v. Kiiighom (18G2), 13 C. B. 
N. S. 341 ; CnppK r. Bnitm.il (1863), 4 B. 8c S. 414 ; 
Guild V. Conrad, [1894] 2 Q. B. 885. Refd. Moniit- 
bWphon V. Lakeman (1870), L. L. 5 Q. B. 013. 

266. .] — Pltf., tlie bailiff of a county ct.. 

being about to arrest II. under a Avarrant of 
contempt for non-payment of a judgment debt, 
deft., in consideration that he AA'ould forbear to 
execute tJio warrant, promised to pay pltf. £17 
on a given day or surrender II. ; — Held : this 
was not an agi*eement by deft, to bo answerable 
for the debt or default of II., but an original 
promise by deft, to pay the money or suri*ender 
II., for AAdiich a note in AAriting Avas not n^quired 
by Stat. BYauds. — Beadkr r. Kinoham (1802), 
13 G. B. N. S. 344 ; 1 New Bep. 91; 32 
L. J. G. P. 108 ; 7 L. T. 789 ; 0 Jur, N, S. 707 ; 
11 W. K. 306 ; 143 E. B. 137. 

Annotatiofis : — Folld. Wildes r. Dudlow (1874), L. R. 19 Eq. 
198 : Guild i\ Conrad. [1894] 2 g. B. 885. 

287. .] — (1) \^ere a person, at the 



Part III— Proof of Guarantee. 


41 


request of another, enters into a recognisance of 
bail for the appearance of a third to answer a 
criminal charge, this is not a “ special promise to 
answer for the debt, default or miscarriages of 
another person ” within 8tat. Frauds, s. 4. 
(2) Concessuiih that, in order to bring a case 
within that sect., the debt or default must be 
tow^ards the promisee. (3) Qu,: of the case of 
Green v. Cresswell, No. 180t), jyosty w^hcre, a capias 
ha\ing been issued against a pai*ty, another 
entered into a bail bond for him, in consideration 
of which a third made a verbal promise to in- 
demnify him against the con&cquencos, it w^as lit‘ld 
that the case came within the above sex*!.— Oiiirrs 
V. Hartnoll (18G3), 4 B. A:. S. 414 ; 2 New Bop. 
453 ; 32 L. J. Q. B. 381 ; 8 L. T. 7G5 ; 10 Jur. N. S. 
200 ; 11 W. K. 953 ; 122 E. K. 514, Ex. Oh. 

J nnoUiiio7i8 : — As to (1) Refd. Rcad<T r. KinRbnm (J8G2), 13 
i\ B. N. S. 344 : Omld r. Conrad, 11891) 2 Q. B. K8r> ; 
Duvys V. [1913] 2 K. B. 47. As to (2) Refd. Jte 

Hoyle, lloylo v Ho>lo, 11893) 1 Cli. 84, (rcncrallu, Refd. 
^loimtiit/epheD r. Lakcniun (1871 ), 2o L. T. 763 ; Uennaun 
r. Jcuchuer (1886), 64 L. ,1. Q. B. 310 ; CoiiHolidalcd 
Kxploratioii Ac Finance Co. v. Wiisgruvo (1899), 69 
L. J. C'h. 11. 

238. Promise to Arm of which promisor partner.] 

—A., being a member of a ])artiioiship him con- 
sisting of A., B., Ac ()., verbally agreed wdtli B. & 
(\ to guarani (‘t‘ his partnem against loss in rosiiect 
of an existing debt due to it from his son, or, 
according to anotliiu* version, to guaranb^e to the 
iiriu the balance wdiich should b(5 found due. A. 
died having by his wdll given a sliare of his estate 
to his son’s wife Ai childi*en ; A:, after referring 
to his son’s indebtedness to tlni linn A: stating 
lliat “ he had guaranteed ” tlie linn against loss 
in respect of tlie debt, he diivcted that the amount 
of the debt should bo brought into liotchjiot in 
ascertaining the share given by his will. By a 
codicil he “ confirmed the guarante(* mcntioii(‘d 
in his will”: — Held: (1) the verbal guarantee 
uas not a promise which fell within sect. 4 of 
Slat. Frauds. 

(2) The note or memorandum in writing must 
exist at the time when the aetioii is coninienced, 
so that an action cannot be supported by a 
memorandum obt aim'd after its commencement. 
As the statute [of Frauds] alTects only tlie mode of 

roof, this rule must bci considerecl anomalous; 
ut it is founded on the wording of the statute 
(Bindley, L..7.). 

(3) The question is not one of intention of the 
pai-ty who signs the document, but sunjily one of 
evidence against liim. The ct. is not in quest of 
the intention of parties, but only of evidence 
under the hand of one of tlie jiarties to the contract 
that he lias entered into it. Any document 
signed by him Ac containing the temis of the con- 
tract is sufticient for that puriioso (Howen, L.J.). — 
lie Hoyle, Hoyi^ v. Hoyle, [1893] 1 Ch. 84 ; 92 
B. J. Oh. 182 ; 07 B. T. 674 ; 41 W. K. 81 ; 37 
Hoi. Jo. 46; 2 U. 115, 0. A. 

Annotations :-~As to (2) Reid. lie Holland, (lickTf r. ILjllnncl, 
2 Ch. ,360. (itmrally^ Refd. Sutton v. (Jivy (1893). 
« J Conrad (1894), 63 L. J. g. B. 721. 

A6iltd. PatUo V. Uornibrook (1896), 75 L. T. 476, 

Indemnities.] — See Part XII., post. 


Sub-sect. 3. — Ijability must result from 
Guarantee only. 

269. General rule.] — A, through the agency of 
IB, a broker, sold a parcel of linseed to tl, who 
through the same broker sold at an incri'ased 
price to D. The time for H, to pay the price 
was to arrive before that fixed for the paym(*iit 
hy 0. 1). sent a clerk to the broker for the 


delivery order for the seed. The broker took him 
to A., from wdioin the clerk obtained the order 
upon the faith of his engagement that D. would 
pay A. for the seed. D. on the following day sent 
the broker a cheque for £900 on account, the 
precise quantity not having then been ascertained. 
Upon the seed being afterwards measured, it 
was found that the amoirnt payable to A. under 
his contract with 0. was £971 15s. 6d. In an 
action by A. against 1), to recover the difference 
betw<‘cn that sum and the £900 cheque ; — Held : 
(1) the agreement by l).*s clerk not a contract 
or promise' to pay the debt of a ihii'd person within 
the Stat. hYauds, s. 4, the seed, the giving up the 
delivery order for which was the consideration for 
that purj^ose, being the property of D., subject 
only to A.’s lion for the contract price. 

Wo are all agroed that the case is not within 
Stat. Frauds. The law upon this subject is, 1 
tliink, cori*ecUy stated in the notes to Firth v. 
Stanton^ 1 Wms. Saund. 2 lie, whore the learned 
editor thus sums up the result of the authorities : 
” "J’here is considerable difficulty in tlie subject, 
occasioned perhaps by unguarded expressions in 
the reports of the different ciiscs ; but the fair 
result seems to be that the question whether each 
jiarticular case comes within this clause of the 
statute (sk 4) or not, depends, not on the con- 
siderations for the promise, but on the fact of the 
original jiarty I'einaiiiing liable, couxiled with 
the absi'iice of any liability on the part of deft, 
or liis propei'ty, except such iis aris<‘s from his 
ex])ress ])roinise.” I (piite concur in that view of 
the doctrine, yirovided the proposition is considered 
as embracing the qualification at the conclusion 
of the yiassago ; for though I agree that the con- 
shieration alone is not tlie t/C'st, but that the 
party taking ujion himself the obligation upon 
w4iieh the action is brouglit mak('s himself 
n'sponsible for tlie di'bt or default of another, 
still it must be taken with the qualification stated 
in tlie nolo above ciUnl, viz. an absence of prior 
liability on th(j part of deft, or liis property, it 
being as I think truly stated there as tJie result 
of the authorities that if tlu'i'o be something more 
than a mere undei'tiiking to pay tlio debt of 
another, as where the property in consideration 
of the giving up of which the ])arty enters into the 
undertaking is in point of fact his own or is 
property in which ho has some interest, the cose 
is not witliin the provision of the statute which 
was intended to apply to the case of an under- 
taking to answer for the debt, default or mis- 
carriage of another, wiiere the person making the 
liromiso has himself no inU'rest in tlie property 
which is the subject of the undc'rtaking (Cock- 
burn, C.J.). 

(2) There being no evidence that D.’s clerk had 
communicated to him the bargain h<^ had made 
with A.’s clerk when ho obCiiiu^d the delivery 
order, IL was not liable. — Fitzgerald v, Hressler 
(1859), 7 C, B. N. 8. 374 ; 29 B. J. C, V, 1 13 ; 33 
B. T. O. 8. 43 ; 5 Jur. N. 8. 698 ; 7 W. K. 190 ; 
141 E. K. 861. 

Ahiwiaiwus .—As fo(l) Consd. Haibuitf ludla Ilubber Comb 

Co. r. Marlin, [1902] 1 K. B. 778. Retd. Reader v. 

KinKhum (1862), 13 C. B. N. 8. 344 : Hutton v, Grey, 

[1894] 1 Q. B. 286 ; Duvys v. Buswell, [1913] 2 K. B. 

47. 

270. 8UTTON & Co. V, Grey, No. 285» 

post. 

271. Application of rule — Promise to be answer- 
able for payment by promisor's agent.] — Deft, 
sold pltf. a horse for eight guineas, & promised 
pltf. that if he did not like the horse, & delivered 
him to one B. that B. should repay pltf. the eight 
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Sect, 2 . — Guarantees within statutory provisions: 

Su b^secis . 3, 4 ^ 5.] 

guineas ; & if B. did not repay, deft, would : — 
Held : tins was not a collateral contract to pay 
for the debt of anoth(*r, but the whole was one 
entire contract upon tin? ^ no speeial request 
in such (7iw*. — M asteus Markiot (It593), 3 

licv, 3(J3; Holt, K. B. 20; Skin. 347; 12 Mod. 
Ktji. 44 ; 83 K. IL 732. 

272. ■ •] - r. IfAMPflON & 

Mkiiiuot (1800), hVll on .McrcantUe Guarantees, 
2nd cd., }). 27. 

273. - - Promise to pay where Jointly 

interested with another.] —If a pei-son promise to 
pay a sum of money on a matter in wliich ho & 
another are interested, the proiuiMc is good, 
iilthou^h it b(^ not reduced into writing.— Stepiiknh 
r. Squire nOtlO), .5 Mod. Hep. 205 ; 87 K. 11. 010 ; 
sub 7tom, Stevens v. Squire, Comb. 302. 

Annotation : - Bold. v. ICinghniii (1802), 1 3 C. 13. N. S. 

311. 

274 . Request to defend action in which 

promisor interested.] \Vh(‘n a party desm*s an 
action brought against another Iverson to bo 
defended, in which action he is concerned, Sc may 
be b(‘netited by tli(‘ ev(‘nl ; Sc such is defended, Sc 
th(* piU'ty fiiils, he is liable to pay the expenses of 
the defence ; nor is it within Stat. l^Yauds in such 
cas<‘, requisite to iiave a note in writing.— Howes 
V. Martin (1704), 1 Esp. 102, N. \\ 

AnnotnhonB : - Refd. (iairord r. Cottiell (1817). 10 Q. 13. 

(J7J1. Mentd. LowIh v, ('annibeU (1819), « C'. 13. .'ll!; 

WillldiiiH Toney r. Kuight, The Lord of the IhUh, {IBUlj 

1 ‘. J12. 

275. - - - Promise to answer for promisor’s own 

debt.] -If a elu (pn* drawn iqxni any j)erson is sent 
by auotJitn* to know if it is good before li<‘ will 
i*(*ceive it, ik such peison says it will be honoured, 
<iS he is indehU‘il to the diviwer of it, though th(‘ 
chetjue turns out to be void, as being i)ost-dated, 
the Jiolder may ii(‘verth(‘Iess, reeov7*r t)n the ground 
of the sum (lu<* to th(‘ drawiT* of tlu‘ elieqm* being 
so appiopriated. Ardicrn v, (1805), 5 

Esp. 251, N. 1*. 

276. .]■ IIuDosoN V. Anderson, No. 

217, ante. 

277. ■ - .] ’rh(‘ ^^idovv of a imhlienn 

employed an undertaker to ctmducl the fuiieral 
of deceased. Sc deposited with him the beer 
spirit licoiK'es of (he Jiouse lis a security lor Hr 
payinont of his bill. A., one of the liriu of 
distillei’s wlio supplu'd tlu' iiousi' with spirits, by 
arrangement with the widow, took out adminis- 
tration; li., the other partner in the linn, 
pnnnised the undertaker that, if he would give 
up the liccmces to him, he would pay his bill for 
the funeral : //c/d ; the undertaker, having 

given up tlie iieeiices to B., might recover his bill 
against 13., although the widow W'as his original 
employer, vV altliough lie liad mad(i out Jiis account, 
charging tlie administrator as his debtor. 

It is a new contract ; it has nfdhing to do with 
Stat. Frauds. It is not “ I will pay, if the d«'btor 
cannot ” ; but it is “in consideration of that 
which Ls an advantage to me 1 will pay you this 
mon(*y “ (Tind.u., F.J.). — ^>Valker r. Tayi.or 
(1834), 0 0. Ai F. 752, N.P, 

Oonsd. Harbiirg ludia llubbor Cuiub Co. r. 

Martin, 119021 1 K. 13. 778. 

278. ,] — Testat/or appointed liis son 

& thiye other pci’bons his exi>rs. tV tnistees. The 
son disclaimed Sc ivnounced pitjbate. Sc afterwards 
I>urcha&ed a i>ortiou of testator’s pi’operty. The 
other legatees raist'd a claim for losses incurred 
by tlie trust et»8 ; & Uie son's solx*. wrote, on his 
behalf, to claimants, agreeing to pay £3,000 in 


satisfaction of the alleged losses ; — Held : this 
letter was not within Stat. Frauds, as an Agree- 
ment to answer the debt, default or miscarriage 
>f anotlier ; Sc it was not invalid for want of 
onsidcration. The claim was, therefore, allowed 
against the son’s estate. — Urrell v, Coppock 
(1856), 26 L. J. C\u 26U ; 28 L. T. O. S. 170 ; 2 
Jur. N. 8. 1244 ; 5 W. K. 185. 

279. .] — Fitzgerald r. Duessler, 

No. 269, aftte. 

280. What interest sufficient to take out of 
statute — Not interest as shareholder.] Harburg 
India Rubber Comb Co. v. Martin, No. 286, 
post, 

281. Not interest as debenture holder.] — 

The mere fact that a i)erson, who guarantees pay- 
ment of a (i(d)t due fiom a co., is induced to ilo so 
by reason of his having a lloating charge on the 
assets & business of the co. w^ill not take the case 
out of Stat. Frauds, s. 4. Dclt. in an action 
counterclaimed upon a i)romihe by pllf. to be 
answerable for the price* of goods supplied by 
deft, to a limited co. l^ltf. was the holder of a 
large nuiubi'r of shares in Sc had lent money to the 
30 ., as security for which money lie lield a de- 
bentui*e of the co., which was a “ floating “ security 
on ilieir business Sc assets. Deft, had been in the 
habit of supplying goods to the co. for tJie jiurposes 
of their business. A balfinee being due to him 
in respect of goods so supplu'd, h‘» was threatening, 
unless this vvfis paid, not to supply an> moi‘e goods 
to tlie CO. Thereupon pltf. made, an oral agree- 
ment with deft., the elTect of which the jury found 
to be that he agreed to bo answerable for the price 
of goods supplied to the co. by di‘ft , if the co, 
made default. Tin* jury furtlier found that ifltf. 
was induced to enter into the agreomc^it by the 
fact {inter alia) that he liad a debenture charge 
upon the assets of the co. : Held : upon the above 
facts, the agreement was a guaranU*e which came 
within Stat. Frauds, s. 4, A: tin* agi‘eem(‘nt not 
being in writing, Sc there being no memorandum of 
it ill writing, signed !>> the party to be cbai'ged, 
the count er-elaim failed. -JJavys r. Bx^swell, 
119131 2 K. B. 47 ; 82 L, J. Jv. B. 199 ; 108 L. T. 
211, C. A. 


Sub-sect. 4. Main obje('t MUf^r itE I^ayment 

DP Debt or Liability dp Principal Debtor. 

232. General rule.] — Fa^tling v, Aubert, No. 
178, ante, 

283. .]- Mairory i\ Scott, No. 322, post, 

284. Promise that debtor shall not leave 
country.] — Promise* to fox bear suit in consideration 
deft, promist'd, that the debtor should not leave 
the kingdom without pacing pltf. his debt. 
Whether within the Stxit. Frauds. — Elkins v. 
Heart (1731), Fitz.-G. 202 : 94 E. K. 720. 

286. Payment of debt ulterior consequence.] — 
Pltfs. who were stockbrokers, (*nt<‘red into an oral 
agreement with deft, that he should introduce 
clients to them, Sc that pltfs. should transact 
business on the Slock Exchange for the clients 
thus introduced, ux>on the terms that, as between 
pltfs. Sc deft., deft, sliould ivceivc half the com- 
mission earned by pltfs. in i*espect of any trans- 
actions by them for any clients introduced by deft., 
& lliat he should pay to pltfs. half of any loss 
wliich might bo incurriMl by them in respect of 
such transactions. Pltf. claimed to recover from 
deft, half the loss which they had incurred in 
Stock Exchange transactions which they had 
entered into on behalf of one K., who had been 
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introduced to them by deft. : — Edd : deft, having 
an interest in the transactions, equally with pltfs., 
& tlie main object of the contract being to regxilate 
the terms of the dcft.’s employment, the contract 
was not within Stat. Frauds, s. 4, & the action 
was maintainable, though the contract was not 
hi writhig. 

Is such a I'outract a siinjile contract of guarantee, 
“ a s])ccial promise to answer for the debt or 
didauit of another person ” so as to bring it within 
Slat. Frauds, s. 4, or is it a contract of indemnity ? 
AVdietlier any contract is the one or the other is 
oft(‘n a very nice question. . . . The test givi'ii is 
whether deft, is interested in tlio transaction either 
hy being the person who is to negotiate it or in 
some oth(‘r way, or whotiier Ik' is totally uiicoii- 
nected with it. If he is totally unconnected \/ith 
it except by moans of his promise to pay the loss, 
tlie contract is a guarant(‘e ; if he is not totally 
uucomuHdcd witli tlie transactions, but is to 
derive some benefit frenn it, the contract is one of 
indemnity, not. a guarantee, sict. 4 do<‘S not 
apply (Ijoui) Ksiier, M.U.). SnrroN Fc>. v. 
Gkey. ( ISOlj 1 (h B. ; t):i L. J. Q. B. ; Ot) 
L. T. C7:i; 42 W. B. 195; 10 T. B. ll. 9d ; hS 
Sol. Jo. 77 ; 9 B. 100, (i A. 

Annotaiions : — Distil. Hnrbiui? India Jlubbor (’o. r. 

Muitm. 110021 1 K. H. 778 ; Davy- r. lUisxNril. IIDIOI 2 

K. U. 17. Refd. Guild r. I’oiirad (IS'.M), 42 \\ . Jl. 012. 

2S6. Payment of debt incident of larger con- 
tract.] J)i‘fl., wdio -was u director of had a largt- 
interest as a .shareholder in a co., whicJi hi* h.ud also 
financed, orally pi’oiuised ])llfs., who wu*ri‘ judgment 
creditors of the co., o: who laid d<'liv(‘red to the 
slier iff a -writ oi Ju Ja., which Uiey had is.sucd upon 
their judgment, on W’hicli tin* slieriff had failed 
to levy becau.se lie could not eilect an entry, that 
he, didt.j would indorse bills for llii' ainouni of th<‘ 
debt:- Jlvld : (I ) this promise was not a contract 
of indemnity, hut wms a “ promise lo answer for 
the debt of another” wdtliin Stat. Frauds, s. 4. 
eSc, as it was not in writing, an action for the luvach 
of it could not be mainUviued ; (2) the case was 
not excepted from s. 4 by reason of tlie iuU'rest 
M'hich deft, had as a shareholder & otheiwisc in 
fri'eing the goods of tlie co. from tlio execution, he 
having no legal inlcrc.st in or cliarge upon tlie 
goods. 

If I go to a hanker or to another ])ei*son who 
holds documents as security for a debt cK:. I ask 
him to liand over the docuineuls lo nui on pay- 
nient of the <h*bt, that is siniidy a purchase of the 
w'curity. Although in this way 1 have hecoiue 
answerable for the debt of another, that is not the 
main object of the contract (Cozens JIaroy, 

\Miether you look at the ” pi*opcrty ciwics ” or 
at the ” del* credere cases,” it seems to me* that in 
each of them the conclusion arrived at r(*ally was 
that the contract in question did not fall within 
the sect, because of Uie object of thi* contract. 
In each of those cases there was in tioilh a main 
contract, a larger contract, & the obligatwm to 
pay the debt of another was merely an incideait 
of the larger contract. As I understand those 
cases, it is not a question of motive, it is a question 
of object. You must find what it W'iis tiiat the 
pai’iies were in fact dealing about. WJiat w'as 
the subject-matter of the contract ? If the 
subject-matU‘r of the contract was the purchase 
<>f properly, tin* relief of propei’iy fi'om a liabilitv, 
the getting rid c£ incumbranc<*8, the securing 
greater diligence in the performance of the duty 
of a factor, or the introduction of busine.ss into u 
stockbroker’s ohice, in ail those cases there was a 
larger matter which was the object of the con 11 * 001 . 
That being the object of the contract, the mci*o 


fact that os an incident to it, not as the immediate 
object, but indirectly, the debt of another to a 
third person Avill be paid does not bring the case 
within the sect. This definition or rule for 
ascertaining the kind of cases outside the sect, 
covei’s both “ property cases ” ^ ” t/r/ credere 
cases” (Vaughan Williaais, L.J.).~ IlAiimTUG 
India Bubrer i'oimr Co. v. Martin, 11902J 1 
K. B. 778 ; 71 L. J. K. B. 529 ; 8tJ h. T. 505 ; 50 
W. 11. 449 ; 18 'r. J.. Jt. 428 ; 40 Sol. Jo. 857, 


0. A. 

Annotatiofi : — As /<> (1) 


.y (2) Cousd. 


r. Rusnm‘11, 


2 K. D. 47. 

Promise of del credere agent.] See AiiENcv, 
Vol. 1.. p. 283, Nos. 145, 140. 

Del credere agents generally.) - See Agency 
Vol. I., p. 280, Nos. 120-127. 


Sub-sect. 5. — Agreement must not amount 

TO Sale op Debt or Security for Debt. 

237, Promise to pay on creditor foregoing lien.J 
—If a tradesman, having goods in Ids ]>ossession, 
u]>ou which he has a li(*n, parts wdth thos'^ goods 
on the promise of a tliird person to jaiy Iht* demand, 
such ])romi.s(‘ is not witliiu Slat. Frauds.'- 
llouLDiTcu V. Milne (1800), 3 lisj). 80, N. l^ 
Anuotutionn: ReSJ. lOilwurils r, KoHv (1817), 0 M. 8. 

Clancv r, I'ls'gott (18ar>), 2 Ail. & El. 17’1 ; Houiifo 

V, WootouiU H L. T. O. S. 18(1. 

238. Declaration stated, that A. under- 

took to pay B. a sum due to liiiu from ('., if B. 
would givi* up a lieu which lu* iiad iipoii t^’s goods ; 
that B. gave up Ihi* lieu, hut A. did not ])a> . I’lea, 
that the supiiosed ])roniise w'as a spei'ial ))romise 
to answ'er for thi* debt of anotlier person ; that no 
agreemi'iit relating tiu reto, nor any memoranduiri 
or note tliiTeof, staling tlie consideration, was in 
writing ^ signed by deft, or any jierson authorised 
by him, puisuant to the statute ; vV that tlie sup- 
posed jiromise w'as coulaitied in a memorandiirii 
in writing signed hy delt., whioli \vas as follows: 
“ I agree to see you paidwitJdn tliree montlis tlxe 
amount of £50 due to you on aeeouut of 0.” 
BItf. demurred specially, on tlie grounds that the 
declaration staled a sullicient eonsiderat iou for 
tlie promise, but the. nu*morandum in tlie J>lea 
stated none ; A that tlie plea, inst(*ad of d(*nying 
the promise in the declaration, slated fa<‘(s to 
raise a eonelusion as to its not having b(*'*u made ; 
and Diat it did not confess vk avoid, nor traversal ; 
and that it was not. necessary that tlie jiroinise in 
tlie declaration should he written, etc.: held: 
tin* writU*n agr(*(.*ment did not s.d isfy Stat . Frauds ; 
pitf., hy ids d(‘miuTer, adnultid that, agrei'ini'iit 
to he the eiaitract h«*twci*u hhii di'ft. ; ,ho 
having bo admitU'd, A: the case hc'ing one in winch 
by statute*, the wJiole eontivict ought to he set 
out in writi'ig, }>Itf. could Ji<»t assume that there 
w'(*rc oth(‘r teems, not (‘udiodicil in tlie nu'nfioran- 
fluin, whieJi might hav<* hc(*n proved at Nisi Priu'i, 

V. IhGGorr (JS35), 2 Ad. Kl. 473 ; 4 
M. K. B. 49(i ; 1 liar. W. 20 ; 4 L. J. 
iY. B. 75; 111 E. B. 183. 

289. Purchase of security from creditor.] - 
CA.STL 1 NG V. Albert, No. 17S, ante. 

290. ,] -IIahhuug India Kubber Comb 

Co. V. Martin, No. 280, a nit. 

291. Purchase of debts from creditors for com- 
position.]— A. being insolvent, a verbal agi'cement 
w^os entered into between sevej’al of his ci*editors 
Aj B. wdiereby B. agreed to pay the crcdiUu’s 10«. 
in the jiound in satisfaction of tlieir debts, which 
they agreed to accept, & to assign their debts to 
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Secl» 2 . — Guuranieea within statutory provisions: 
Suh-sect, 5. Sect, 3: Sub-sect, 1, A, dt //. ; 


296. .] — jii> Hoyle, Hoyle v. Hoyle, 

No. 2<J8, a?i/c. 


JJ. : — Jleia : Hiis agicomcnt wos not within Slat. 
hYaudfi, not bcitig a collateral promise to pay tlie 
debt of anotlj(‘r, but an original contract to purchase 
the debts. -Anstey v, Makden (1SU4), 1 Jlos. & 
r. N. K. 124 ; 2 Smith, K. Jh 420 ; 127 E. It. 400. 

A/tNoUifio/tA i'llEirf raid r. JJioHsh'r (18.0U), 7 (’. H. 

N. S. 37 4 ; llaihui^c India llubbri Comb Co. v. Martin. 

(11)02) 1 K. I{. 778. 

292. Purchase of goods from creditor with 
uncontroiled power of sale.]— There* must be a 
good coiisidciation for a irrornise in writing to pay 
the debt of aiioth<*r, as well as for any other promise. 

A count av(‘rriiig that A. made a bill of sale 
of goods to pItt., in con&id(*ration of a debt of 
i:i22 JO.v., due from A. to pltl., & that pltf. being 
about to K*ll tlie goods in satisfaction of Ids debts, 
deft, undertook to pay him £122 lO.*#. if he would 
forbear to sell, does jiot show with sxdlicient 
distinctness tJiattlds is a iii’ondseto pay the debt 
of anotlur, so as to bring the case within Stat. 
Erauds. 

^\'hat is tins but tlu* case* of a man who lla^ing 
the absolute iincontrolli d ])ower of selling goods 
rt'lrains ujion the* ri'quest oi anotlnu* (JwOiU) Mans- 
field, JlAUKKLL V, TkUSSELL (1811), 

4 Taunt. 117 , 128 E. li. 273. 


WE(T. 3. ViRITTEN EVIDENCE REQUIRED. 

SiJu-sE( T. 1.- Time fou makixci Memouanduw. 
A. In General . 

I'l'- 1^*'. 1^0. N‘'S. 

o«)7 8t>u. 

293. When memorandum may be made— After 
parol contract.]- AJthougli a ])romi''e, on a con- 
bideratton not to sue out (‘xecuition on a judgment 
against another, lu* at itMcomnK‘nc(*m(*nt by jiarol, if 
it b(‘ afterwards acknowledgi'd in writing to a thiid 
party, it is not within Htat. Erauds, s. 4. 

I be Stat, Erauds reijuires some note or nuuno- 
randum in writing ; such n(»te exists in the present 
case ; tlie agre(*in(*nt is fidly pl•o^ed by it, A- tb(‘re- 
lore the pnunise, thougli originally by parol, is 
not witlim tlie statute (Lawuknc k, J.). Lono- 
(1801), Peake, Add (7is. 

22o, N P. 

294. When memorandum must bo made 
Before action brought.] — Where a memorandum in 
writing is to be i)rovt'd as a comj»liance with the 
statute^ [Slat. iM’audsj it dilTers fioin a contract 
in writing in that it may' bo made at anytime alter 
the contract, if before the action coiumenc<*d 
(ErLE, J.).- SlEVEWRlUlIT V, ArcIJIHAT.I) (IS.'il), 
17 Q. H. 103 ; 17 h. T. O. S. 204 ; 117 E. l\, 1221 ; 
sub 7toin, SiVEURKuiT V, Arcuiirald, 20 L. J. Q, B. 
620 ; 15 Jur. 917. 

.4awaton(>««;^Con^. pr Hoylo. Ho>lo r. Hoyle. (1893) 
I t h. 81. Refd. liseiuloii r. Low (18(n), 11 \V. 11. 2,»y ; 

2 * 2 ^ (J* if 357 i® t-* h. N. 8. 11 ; Lucan r. Dixon ( 

*> 95 , Stat, Erauds, s. 4, 

^ note must be iu existence 
at the time the action is bi*ought (Bowen, 

Eucas !•. Dixon (1889), 22 Q. D. D. 257 ; 68 
I.. 3. Q. B. KU ; 37 W. K. 370, ('. A. 

H.jyIo t’. Hojlc, (JK93J 
r. Ilollainl. (1902) 2 Ch. 300. 
moutd. HawkliiH r. Duch^ (1921) 3 K. P. 22C. 


Zf. lievival of Statute-barred Guarantee, 

Sec, now, Statute of Frauds Amendment Act, 
1828 (c. 14) ; Limitation of Actions. 

297. Original promise in writing — Renewal by 
parol.]-~l)eft ., ha\ing t*ntered into a guarantee 
in writing, & become liable upon it at a period 
of more* than six years before tin* common ctment 
of the suit, vt'rbalJy inomisod within six years that 
tlie matter should bi* arranged : & afteiwards on 
an action being brought jdcaded actio non accrevit, 
etc.:— II( Id: Stat. Frauds having been once 
^itistied by the original promise being in miting, 
it was not. nec(‘ssary, in order to take the case out 
of Stat. Limitations, that the latter i>romise should 
also be in writing. — Gibbons v. McPasland (1818), 
1 B. & Aid. 090 ; 100 E. K. 253. 


SrB-feE(T. 2.- To Whom Memorandum (.j\en 

OR ADDREbSEU. 

Sec CoNTRAfT, Vol. Xll., pp. 130, 131, Nos. 
807- 873. 

298, To third party.] — A l(*lti‘r addressed by 
delf. to Ci., ylio was jdtf.’s attorney, stating that 
“ tlie b(‘ar(*r, W., has a sum of money to ri‘ceive 
fiom a client of mine some day' next wi*ek, ^ 1 trust 
>ou will gi\e indulgence till that day, when I 
undertake to see you paid,” <k. signed by deft., 
is evidence witliin Stat. Frauds, a. 4, to charge him 
with the debt due from W. to pltf., upon parol 
[iroof of its amount, Ac that G., to whom it was 
addrc'ssed, was the attorney of pltf., A: reeei\ed the 
letter in that cliaracter, Irom W., the bearer, Aw 
not as the principal & creditor. 

The paiol evidence receiv'd did not go to extend 
the terms of the agre(‘ment in writing ; it only 
went to show that the letter was addressi*d to him 
as the attorney lor pltf. A: not as the principal 
A creililor (Pohd Kllenbokou(iJI, P.J.).— Bati^- 
MAN r. J»iiiLi.ii*s (1812), 15 East, 272 ; 104 E. B. 
817. 

Attnotati<ni*t Consd. SLceiH r. Thiinl)U*liy (1897), 76 Ti. T. 

709. Rcfd. .Tonkuis r. Itejiiolda 0821), 3 Bn)cl. Bnig. 

1 1 : IlolmcH r. Mitchell OS.'iy), 7 C. B. N. S. 361 ; ^\ illiunis 

r. B>rneH (186.i), 1 Moo. 1*. O. C. N. 8. 1.51. Mentd. 

II ifrorniH r. Senior 0 841), 11 li. J. Ex. 199 ; Noith Stafloid- 

hIiiio llj. (%). r. I’eok (1860), E. B. & K. 980 ; I’lant v. 

Bouine 0 897), 76 L. T. 820. 

299. ,] -(1) W. undertook to sa^c harm- 

h*s8 J. from liis liability on a bond conditioned for 
the pay nient by him to W. J. of £300, “ at or before 
(he expiration of six months’ notice.” W. J., 
(he obligi'c of tlie bond, brought an action against 
L, the obligor, of which action W. liad notice, 

recovered the £300 debt Aw the costs. In a 
subseipient action by' J., the obligor, against W., 
;>n his undenvrit ing, it was not proved that six 
months’ notice was given to pltf. befoiv she was 
mod on the bond : -IJeld : the action on the bond 
ivas itself a sullicient notice to siitisfy the contUtion 
A the bond, k J, was bound to pay £300 ; A: thorc- 
Cort‘ deft. W. was liable for the damage sustained 
by the breach of his undertaking. 

(2) Deft.’s undertaking was contained in two 
etters, addressed to i\ J,, the biother of pltf.’s 
ntestate ,T., in the first of which ho pi'cssed G. J. 
o join, A: to induce his biothers to join, in a security 


r/%ni *u. SECT, 3, SUB-SECT. 1.- 

ifirmorandum muu 
tnode — After parol cotUrac4.]—TuoMt 
V, Eudb ( 1696 ), 22 A. K. 105 ,— CAN 


PART HI. SECT. 3, SUB-SECT. 2, 
m. Not addressed to any person — 
alidity. ] — Held : a letter xn as effectual 


IS a pruarantee z^ot^^ithbtamllnfi: that 
t was not nddi'cssed to any one. — 
&'onTcxE r. Y^oung (19181 8. C. 1, — 

SCOT. 
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for the pcpayment of money to be advanced to deft, 
for carrymg on a suit in Ch. ; & in the second he 
again urged that they should lend thoir names for 
this purpose, & added, “I sliould consider it a 
matter of favour to myself if your brotlicrs will 
join, & 1 will see that they come to no harm.” 
J.. in consequence, executed the bond in question : 
— Held: the letters amounted to an actufil 
guarantc‘e, on whicli d(*ft. was liable to pltf., 6c 
not merely to a representation, with a view to the 
parties doing an act against the consequences of 
which they should afterwards be pi'otecled. — 
.Tones v. Williams (1841), 7 M. 6c W. 408 ; Jl. 

W. 80 ; 9 DowL 252 ; 10 L. J. Ex. 120 ; 151 
E. Tl. 800. 

Jnvotalions : — As to (1) Refd. (lioy v, Pnikor v. 

Lewis (1873), 8 Ch. App. 1().L>. to (2) Refd. Williams 
r. Byiues (1803), 1 Moo. P. C’. C. N. S. 151. 


Sub-sect. 3. — Form op Memorandum. 

A. In General, 

See, generally, Contract, Vol. XII., pp. 131 113, 
Nos. 874-907. 

300. No special form necessary.] — .Tones v. 
Williams, No. 299, ante, 

301. .] — Deft., an at torn 03% wrote to 

])ltf. : “ W. has handed me your hdter (d the 3rd 
rehp(‘eling the non-paymcmt of the bill for £91 
due on Saturday. I am nov^ making aiTangements 
for an advance to W., to enable him to pay this 
ic other claims upon him, 6c if you will liave the 
goodness to hold the bill for a f(‘W days, I shall bo 
prepared on his behalf to lake it up.” Pltf. had 
no further communication with the deft., <S: on the 
receii)t of the latter was not awar(‘ that deft, was 
an attorney: — Held: in an action against the 
attorney as surety for the amount of tJie bill of 
excliange, this hdter did not render deft, personally 
liable.— Allaway v, Duncan (18(17), Kl h. T. 2(11 ; 
15 W. 11. 711. 

302. .] — Seaton v. IIeatii, Seaton t». 

Burnand, No. 1 , ante, 

303. ,] — lie Denton’s Estate, Licenses 

Insuranc'e Corpn. & Guarantee Fund, Ltd. v. 
Denton, No. 9, ante, 

304. Memorandum by creditor’s agent — In 
presence of surety.] — A m(»morandum written by 
a clerk of pltf., in the presence of deft., that deft, 
had called to say tliat he would be responsible for 
pltf., is not a suflicient undertaking within St at. 
Fi-auds. — Dixon v, Broomfield (1814), 2 Chit. 205. 
Ann Nation : — Refd. Hiiupson r. !’< nlon U831), 4 Tji. 315. 

Bill Of exchange.] — See Contract, Vol. XII., 
p 133, Nos. 892-894. 

B, Liability arising on Bills or Notes, 

305. Obligation implied by law merchant— 
Written evidence unnecessary.] — Wilkinson v, 
Unwin, No. 705, yosL 

308. .] — The rule that a drawer of 

a bill of exchange cannot sue an indorser, only 
applies where circuity of action w'ould otlieiwisc 
arise. Wliere the contract between a creditor, 
debtor, & surety is embodied in a bill of exchange, 
in an action by the creditor against the surety on 
the bill, no other evidence save the bill is required 
to satisfy 8tat. Frauds, if the obligation revealed 
on the face of the bill is the precise obligation the 
surety has agreed to undertake. — Holmes (J. W.) 
& Co. V, Durkbb (1883), Cab. & El. 23. 

AnnoiaiUm : — ^Befd. Jenkins v. Comber (1898), 07 L. J. Q. B. 

780. 

307« Name put on incomplete bill — Before 


Indorsement by drawer.] — Singer v, Elliott 
(1888), 4 T. L. H. 524, C. A. 

308. .] — It was agreed botwTcn pltfs. 

& A., who owed them money, that they should 
draw a bill on him, 6c that deft.. w4u) w^as A.’s 
father, should indorse it to guarantee payment. 
Thi'y accordingly drew a liill on A., to thidr own 
order 6c without indorsing it to A., who returned it 
to them accepted by liiinself, 6c iudoi*sed by (left. 
They then iiidors(‘d it, A it W'as not paid at 
matu^it\^ In an action against deft. : --i/e W : 
li(‘ w^as not liable its indorser under Bills of 
Excliange* Act, 1882 (e. 01), s. 55, nor as having 
iiicinT(‘d the liabilities of indors(*r under s. 50, 
since at the time he pni his naiiK* on the bill it wa« 
not complete & regular on tin* face of it, as it 
lacked j)ltfs.’ indorsement ; nor was he lialile on a 
contract of suretyship, since tJu* pixAisions of 
St at. J^’rauds were not satisfied. — Jenkins A Sons 
V, CooMBER, [1898] 2 Q. B. 108 ; 07 L. ,1. Q. B. 
780 ; 78 L. T. 752 ; 47 W. H, 48 ; 11 T. L. B. 425. 

Annotations : — Ezpid. Gloiiio r. Bnice*Smith, 119081 1 K.li 

2(i.L Folld. Shaw v. Holland, fl913J 2 K. B. 15. Refd. 

Hnilmrp: Intlianibbor Comb Co. 6c Winfor r. Alaitlu (1902), 

71 L. J. K. B. 529 : fie Oemob, hrp. .liidd, (1921 ) 2 K. B. 

593 : McDomdd r. Nosli, 1 1921 1 A. C. (125. 

309. .] — It liad been arranged 

betw^ceii pltfs. 6c a co. that ])Itfs. would supply 
goods to the eo., to bt* paid for by bills of exchange 
aec(*pt(*d by the co., if defts., who were directoi*s 
of lJi(‘ CO., would indorse the bills by w'ay of security 
for tli(‘ir payment. In a 8(*ries of transactions 
thereafter (*ntered into tin* course pursued in (*arh 
case w^as as tollows. Pltfs., for the prior* of gootls 
8U]>pIi<*tl, drew a bill of oxeliaiige payable to lludr 
own ordiT on the co., A, without indorsing it, sent 
it to the eo., who r(*turn(*d it ac<‘e])te(l by tlio eo, 
with dc*fts.’ signatures indors(*d th(*reon. J^ltfs. 
then placed tli(‘ir signature on tin* hack tlcreof 
t)(‘low Uk* signatures of defts. Tiiese bills were 
duly met. In the ease* of a 8ubs(‘(juent bill tlie 
same eourst* was pui*hin*d with regard to tlio 
drawing 6c acceptance of 6c tin* indorsenx'nts on, 
the bill. This bill was not i)aid at maturity. In 
an action by ])ltfs. against delts. on this last- 
m(*ntioned bill, or, aU(*rriativ«*ly, as having 
guarantei'd payminit ol it: Held: defts. were 
not liable as indorsers of the bill or as having 
incurr(*d the liabilities of indors(*!*s of the* bill 
uiid(*r Bills of Exchange A(*t, 1882 (c. (>!), s. 50, 
A they were not liable os on a contract of guarantee 
siuee the jiro visions of Stat. Frauds, s. 4, wore not 
satisfied. SiiAW (M. T.) A Co., J/ro. r. Holland, 
[1913] 2 K. B. 15 ; 18 Goni. (’as. 153 ; 82 L, 3, 
K. B. 592 ; 108 L. T. 543 ; 29 T. L. Jl. 311, C. A. 
Annotations : —DistA, Jic Cooeb, hjr p. Judd, fI921J 2 1C. B. 

593. Refd. McDiaiald i\ NohIi, I1921J A. C. 925. 

310. .] — J. s(dd ocHain goods to (/. 

Ltd. of which G. was managing dir(*ctDr A in which 
ho was larg(*ly interesU'd. Ju payment for th(*S(^ 
goods J. drew a bill of (*xchange to liis own order 
at thiee montlis for i'l.TO upon C. Ltd., w'ho accept (*d 
it, A it was indorsed by G. b(‘fore J. had indorsed 
it as fiayee, A his name ap]>oared b(*lovv that of (>. 
The bin was indorsed by G. in order to enable J. 
to discount it, A for no conHid(‘raUon moving from 
J. to (>., wlio was to be under no liability to J. 
The bill was discounted by J.’s bank A was not 
m(*t at maturity. An arrangement was subse- 
quently made by which G. Ltd. paid £100 in cash 
to the bank in part satisfaction, A the bank received 
two bills drawn by J. to his own order A accepted 
by 0. Ltd., for £175 each at one month A two 
months respectively. These bills were indoi*scd 
by G. before they were signed by J. either as drawer 
or payee. They were afterwards indorsed by J. 
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(tuarantee and Indemnity. 


Sect, 3.- Written evidence required: Sub-eect. 3, B, 

whowi nanio apppaml on tlio bills bolow ibat of O. 
Thp lirflt- bill not baving be(‘n in«‘t at maturity, 
J. took it up A: Rup(l C, Ltd. <V G. upon the bill 
& r(‘Covc*red judj^inent/, afterwards presented a 
petition in bkpey. in tlie county ct. against (b, 
founded on the judgment debt upon wliich a 
receiving order made against him. On 

appeal ; - 7/c/d ; ( I ) t liMe was sulTicient considera- 
tion passing froin J. to G. to entitle J. to sue O. 
on the })iJJ notwit listanding the order in whicli 
the sigiiatun s apjieared on the }>ill ; (2) by reason 
ol tlH‘ agr(‘(‘fnent between J. ^ G., G. could not, 
according to tl»e authority of 1 1 '»//./ >j.9ow v. //mem, 
No. 70.'), have S(‘t uj) any d< fence against .1. 
arising out of his own ])7ior irtdorsement . — lie 
Oooni, yv> p. Ji'M). [102! J 2 K. Jl. 503; 00 
L. .1. K. Jl. 032; 125 L. T. 5^3 ; [ 1 021 J Jl. Ti (Ml. 
100, (’. A. 

j-iriHotaiiou Rofd. McDoiinld i. Nj«h, flSLMl A. C. 025. 

311. Guarantee indorsed on bill & signed.) — 
A bill of excliange bon* an indoraenH*nt to the effect 
that in caw* of non-payment by the acceptors 
the bill was to la* ])reaent(*d to deft. This indorse- 
rru‘nt was signed by deft. : — Held : he could not 
be sued as indorser, but w'as liable* as a piaranlor. — 
Sta(3(j, iMAXTJ.r: Al Go. v. IbtODUU k (1H95), 12 
T. J.. 11. 12, (J. A. 

312. Name indorsed on blank acceptance — 

Subsequently flllod in by drawer.] — Deft, entered 
into an agreement with pllf. to guarantee tho 
))ayment by for goods sold to idm by pltf., 
A: for that purpose* to indorse bills aeee*ptcel by T. 
for the aTne)unt. In j)ur.siianee of tliat agiwment 
r. wrote Jus ae‘ee*]dauce*a acreiss tlic* face* of two 
blank stamped bill forms, A ele*ft. inde>rsod them. 
T. then hnnelt*el the‘ bill lorins to the pltf., wdio tilled 
uj) the* boely eit (lie* bill fi>r tho agre‘e‘el amount, 
making them xiayable* te) his orde*!*, signeel tliem 
os (Irnve*!*, k ulsei in(le)rsed them. I’ltf. duly 

dclive're*d the* geioels to 3\, who e*vemtually was 
unable* to pay leu* the*m : fftld: as eleft. agreeel 
to he liable* lor tlie* prie'e* e)f the* gooels supplienl by 
pltf. to 3\, iudoi*-< el tin* bills fen* that }nu*x>e)s«', he 
was liable* e)n lliose^ bills. GleT'CIK v. Smith, 

1 19(K^J I K. It. 2r)3 ; ,s?d) Glemk "rucKKR, 

77 L. ,1. K. 11. 193; OS L. T. 515; 24 T. L. H. 

177, G. A. 

: Consd. Hhaw r. IIdHukI Neal (U)i:i), 

L. .1. iv. M. ;i<» 2 . Folld. Hr (ioex'h, hr j). .Teielel, [prjl] 

2 K. It. Consd. McDoimld v. Nash, [IU21] A. C. 

813. Promise to pay in collateral writing— Not 
Indorsed on bills.] — A., an agent for semie manu- 
facturers, Rolel te) 11., who like*w'ise acte*d as an 
agent, a epiantity of slioe's k> received c<*rtaiu 
bills of oxehmige iu xiayinent. II., being pressed 
to indorse them, rc'fused, but wrote* a le*tU*r to A., 
in which he inclosed tlm bills k> added, “ that 
should th(*y not bo honoured when due, he (11.) 
would see theuii jiaid ” ; — Held: this was a 
sutllcient agreement within St at. Frauds, s. 4, 
to bind 11. to pay for the goods, in default of his 
principal.- -Moiiit 18 v. Sta(T5Y (1810), Bolt, N. P. 
153, N. P. 

Anmiiatiovii FoUd. Iteiohin r. (Mmpbi'll (ISlh), 3 Moore, 

i\ l\ 15. Rdtd. Jenkins t*. liejm)JelB (1821), 3 Ih-ocl. Ac 

lUng. u, 

314. .] — OvKUKND, Gurney & Co. 


(Liquidators) v. Oriental Financial Cobpn. 
(Liquidators), No. 1341, post. 

Note payable by instalments— Provision as to 
giving time.] -Sec BriLs or Exchange, Vol. VI., 
p. 23, Nos. 131-133. 

C, Connected Documents, 

See Contract, Vol. XII., pp. 136-143, Nos. 
016-007. 

315. Together constituting memorandum — 
Letters.] — An agent in this country for merchants, 
the sellers of goods in Pussia, who guarantees that 
the shipment shall be in conformity with the 
revenue laws of Great Britain, so that no impedi- 
ment shall arise upon the importation thereof, 
or that ill default, the consequence, shall rt'st with 
the seller.^, makes himself personally rt'sponsiblo 
to ilio buy(*r. In a declaration upon such a 
guarantee against the agent, it is unnecessary to 
alleg(* any application for indemnity to the 
principals. Such a guarantee is not within Slat. 
hVauds, if the terms of tho agrec'ment can be 
coll(‘eled from the WTitteri correspondence between 
the pnrti(*R. — TI ediika.d r. Gator (1815), as reported 
in 1 Stark. 14, N. 

310. — - Letter proposing terms of guarantee-- 
Subsequent guarantee.] -Where deft. und(‘itook to 
guarantet* to pltl.s., a‘-signet‘s of a bkpt., llu* pay- 
ment of £100 due to the < state of bkpt . from S., for 
articles d(*livered to tlie latter for th(‘ u.'-t* of bis 
trade*, so that the guaraute i* should not be put in 
force against deft, for two whole* ye'ars fiom the 
elate* t}ie‘reof ; k deft, previously to the* guarante'e, 
wi*otf) a lett(*r to pills., proposing tlu* temis^ on 
wdiicli it was to be given, A' ,‘ilti‘rward8 rc*cogniBod 
it ; — Held : the correR])onde'nre k guarantee were 
to be lake*!! te)ge*nier, k cemstituted a sufTicicnt 
eeinsidoratiou for a iiromisc within Slat. lYaiids, 
s. 4, althougli it was obje'cteel that no conaieleration 
Wii8 expressed on the face of the guarantee itself. — 
Goe V, DuFFlEi.i) (1S22), 7 ^loore, G. P. 252. 
Annolalwn : — Expld. James r. W iiljaiiih (1834), 5 P. A, Ael. 

110 ). 

817. Letter & envelope.] — There is such 

physical connect ie)n between a piece ot letter pai)cr 
k the enve‘Iope containing it as to constitute them 
one document, just as in oidc'r times when people 
us<*d to address a letter written on four sb*ets, 
on the fourth sli('(*t tlu'ioof it would be plain that 
such letter A the address eonstitnted one docu- 
ment. The old law' relating to admission of parol 
evidenee eounecting tw’o docunu'nls has not been 
altered by eases. J am ot liberty to infer tliat the 
HUi)erscript ion on the en\('loi)e in this ease reierred 
to the document itselt (Giiahi.Es, ,1.). — Freeman 
r. Freeman (1801), 7 T. L. B. 131. 

318. Letters on successive days.]- In 

1879 defts. wn)te to pltf., by letter dated wS(‘pl. 15 ; 
“Burton, Balderson. Bear Sir,- Wo hereby 
guarantee the s«afety of the above investments “ ; 
A, by letter dated Sept. 16; “Wo acknowledge 
to have D*ceived from you tho sum of £710 as 
under ; a mige. on tho estato at T. the property of 
Mr. Burton, £360 ; a mige, on the estate at F, 
the property of Mr. Balderson, £350 ’’ ; jillf. A. 
advanced to Bind!)!! on mtge. of the estate at T. 
the sum of £360 through defts. In 1891 pltf. A. 
conveyed k transferred to pltf. B. in consideration 


PART in. SECT. 3, SUB-SECT. S.— B. 

311 i« Outiranire indorsed en bill rf* 
cheque purportinjr to he 
draw]! on pltf*. was endorsed by deft, 
to plus, as follows ** 1 know tills 
to bo a Kennine firm**: — Held: the 
endorsement did not amount to such 
a ffuarantoo as to render deft, liable 


to pltfs. for payment made.— 
lUvKiNO Co, V, Maiiafft (1881), 16 
1. h, T. U4.— IR. 

PART III. SECT. 3, SUB-SECT. 8.— C. 

n. Toother wnstUvUnp memoran* 
dum — Guaraintee dt invoice.) — A 
guarantee for Die price of goods did 


not contain the name of the vendor 
who was to bo indomnihed, but it 
was attached by the guarantor to an 
invoice of the goods : — Held : the two 
documents wore to be considered as 
one, A were a sufRcient contract. — 
McEwan r. Dynon (1877), 3 V. L. K. 
271.— AUS. 
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of £300, the benefit of the mige. In 1890, pltfs. 
sued defts. to recover the sum of £3(50, from them 
jis guarantors of the mtge. : — Held: the two 
ioUei*s could be read together & were a sufficient 
memorandum of the contract v ithin Stat. Frauds, 
P. 4. 

It cannot be doubted that although since the 
passing of Mercantile I^aw Amendments Act, 1850 
(c. 97), s. 3, parol evidence may be given to supply 
U\e consideration, yet parol evidence cannot be 
giv(*u to explain the promise, & unless the whole 
promise be in writing the memorandum will not bo 
sufficient (Lopes, L.J.). 

If the whole promise does not sufficiently appear 
in writing parol evidence^ of the consideration is 
not admissible to supply the defect (Ciii'rrY, L.J.)* 
— Sheeiis r. Thimuleby & 8on (1897), 70 L. T. 
709 ; 13 T. L. 11. 451; 41 Sol. Jo. 558, C. A. 

Annotaiwna:- Refd. Stokes Whichor, (1020] 1 Ch. 411 

Wade 0 . Ji. A: N. W. Ky., [1021] 1 K. B. 082. 

319. Indorsement on letter.]— A., by a 

l(‘tter in which the consideration of the transaction 
sufficiently appeared, entered into an agreement 
with B., & B. became party to the engagement by 
writing a few line's at the bottom of a copy of A.’s 
letter. 0. became guarantee for B. to A. by an 
indors('ment on the back of this copy of A.’s letter, 
in wldcli indors('raent reforonec was made to the 
terms of the agreement on tlie other side : — Held : 
only one st amp was required on this paper, A the 
relcrciu'e in the indoi'sement to the t/erms of the 
agreement was a sutTicient memorandum of the 
consideration for the guarantee within Stat. 
Frauds. — S tead v. Liddard (1823), I Bing. 10(5 ; 
8 Moore, 0. P, 2 ; 1 L. J. O. S. 0. P. 52 ; 130 K. K. 
79. 

Refd. Mj^dleld v. ll.dMuson (181')), 9 Jnr. 

82(> ; FiHhmonffciH’ Co, r. i)niisd«]c (18;)2), 22 L. J. C, i\ 

41. 

320. Indorsement on principal contract.]— 

A contracted to puivhasi' of B. tli(' goodwill, etc., 
ol a ])ublic-liouse. On the back of the agreement 
was tlio following memorandum written A signed 
by (’. after the execution of tlio agrc<*m(*nt by A. 
A B. “I h(*reby undertake that my daughter B. 
shall i)(‘rforin all the covenants A conditions 
named in the anu('X(*d agreement A hold A con- 
sid<T myself responsible for her.” Tlic whol<* was 
dc'Sfiibed by the witness as having bc(‘n one entire 
transaction, leT action against (\ to recover 
back the deposit on tin* purcliaso going oft by 
default of the vendor Held : the agreement A 
indorsement might be looked at together for tlu' 
purpose of making out a consideration for deft.’s 
promise. — (J oldham v. Suowler (184(5), 3 (5. B. 
312 ; 2 Car. & Kir. 201 ; 15 L. J. O. P. 2(51 ; 7 
L. T. O. S. 230 : 10 Jur. 552 ; 130 E. 31. 12(5. 

321. Defective memorandum — Subsequent 

letter.] — Defts., who were in partnership as railway 
contractors under the name of W., A. & Co., 
contracted with a railway co. to do certain works. 
C. & R. made a sub-contract with dells, to do 
part of the work ; A for that purpose re<iuiring 
coals to make bricks, A., witliout the knowledge 
or assent of his co-partncrs, signed in the name of 
the firm A delivered to pltfs. a guarantee, not 
addressed to any person, for payment of coals to 
be supplied to U. A R. Pltfs. having pointed out 
the omission, a clerk of W., A., A Co., by 
the direction of A., wrote to pltfs., stating that the 
guarantee was intended for them. The clerk, 
also without the knowledge of the other partners, 
wrote to pltfs. certain letters amounting to evidence 
of an account stated in respect of the amount due 
on the guarantee: — Held: (1) the g^rantee A 
subsequent letter constituted a sufficient notice 


In writing within Stat. Frauds ; (2) the guarantee 
did not bind the firm, there being no evidence 
(hat it was necessary for carrying int-o ('ffi*ct the 
partncrsliip contract, or tliat the oilier partners 
had adopted it.— BuErrEL r. Williams (ISIO), 
4 Exch. 023 ; 19 L. J. Ex. 121 ; 14 L. T. O. S. 
256 ; 164 E. R. 1303. 

Annotalwns : — As to (2) Refd. lie West of England Bank, 

Kr p, Bookor (18S0), 14 Oh. D. 317 ; Small Smith 

(1881). 10 App. Ci\B. 119. 

322. Reference to attached document — 

Subsequent detachment.] — Debt on an Irish judg- 
ment. Plea, that tli(' jiidgraont was rc'covered 
agiiinst deft, as suivty for S. A Co., to seeuro 
imyment of mon(*ys advanced to th(‘m by pitf. ; 
A that S. A ('o. ])aid all moneys duo from them U) 
pUf., for wliicli the judgment was to be sueh 
security. Replication, that/, after the recovery 
of the judgment, an indenture was made between 
S. A Co. A pltf., whereby, after reciting tlio judg- 
ment. A various unsettled accounts betwec'ii S. A 
Co. A ])laintilT, it was wiinossi'tl, that, for the sake 
of \dnd ing-up th(5 transactions, S. A Co. A pltf. 
jigreed (bder alia) that pltf. should atlvaiice to a 
C(‘itain banking co. £800 guaranU'cd by liiin on 
b(‘half of S. A Co., A hliould also advance to S. A 
Co. £200, A that £1 ,000 should ho the debt thence- 
foitli due from S. A Co., winch Hliould be payable 
with interest, A that the agreement should bti 
without prejudice to the judgmemt aguinst deft. 
Averment, that, afUn* tht‘ making of the indeiituiH', 
A before the exeeution tluu’cof by pltf., in 
considernt ion that pltf. wxmld e\ecut(‘ it, A would 
advance th(' sums of £800 A £200, (h*ft. promised 
pltf. that the judgment shouhl nunain as a Becurity 
for the repnym<*ut of tlie £1,000 A intercHt; that 
pltf. executed tlie d(H‘d A advjinet'd the sums of 
£80 A £200 I hut that S. A Co. had not rejinid 
same*. Kejoin<l(T, that deft, did not j>r()mise 
pwdi) (i forniih A issue tli(‘r<‘()u. At the trial, 
pltf. gave in evidence tlje followdng memorandum, 
which W’^as signed by d(*ft. A anoCicr suD'ty befoi'e 
pltf. execuU'tl the di‘(‘d : “ We ii(*reby (oiisent to 
the williin d('ed being c*xecut<'d by A U‘lweeu the 
parlies tia‘relf>, A tliat same shall be witliout 
jnvjudiee to pllf.’s lights A remedy's und<*r ids 
judgment agaiiust uh, A that the judgm(*nt shall 
remain in lull force A (‘lloct.” This m(‘morandimi 
Jiad been aiin(‘X(*d to the d<*ed, but w^as detached 
A S('ut to deft., wdio signed it without seeing the 
deed : Jlfld : assuming this was a transaction 
wdtliin Stat. Frauds, s. 4, which tfc?n/;/c it wiis not, 
there was a sullicpmt memorandum in writing to 
satisfy the statuU', sin(*e the df)cuni(*nt sign(‘d by 
deft, incorporated so much of the deed as formed 
the coiLsideration A promise'. 

I do not tldnk this is a viiho within tliat statute 
[of Frauds]. Jt is not dirc'ctly a promise' to jiay 
the debt of another but an agT*e‘emeut stating that 
Iiroperty ali*cady plodge'd for one de'bt shall 
remain plodge'd tor anejtlieT. AltJiough the ulti- 
mate* eillect is that thei debt may bo paid yet the 
immediate object is merely te» ajppropriate the 
fund in a dill ('rent manner (I^arke, B.). — Macrory 
V. Sceii’^r (1850), 5 Exch. 907 ; 20 1j, J, Ex. 90 ; 
10 J.. T. O. S. 21(5 ; ir}5 E. R. 39(5. 

323. Reference to document containing 

terms.] — If there is a signed paper, signed by an 
agent duly authorised thereto, wliich paiier though 
agreeing to do something, leaves the subject- 
matt«*r of the agreement unexplained, the two may 
bo connected together, so as to constitute a con- 
tract valid under Stat. Frauds. The contract so 
constituted by the act of A.'s duly authorised agr nt 
will be binding on A. though the second paper may 
have been sent by the agent to A.*s solr., to put it 
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Sect, 3 . — Written evidence required : Sub-aecL 3, C. ; 
eub-aect. 4, A. <& B. (a) cfc (6); mh-scct. 5. A.] 

into form, provided that the apent & tlie person 
with whom he was dealing, aj?reed that it should be 
sent for that purpose ; but not otherwise. The act 
of Bending such a paper to a solr. to have the 
matter reduced into form, attords generally cogent 
evidence that the parties df) not intend to bind 
ihem8<»lve8 till it is reduced into form. — K idgway 
V. Whaiiton (1857), 6 H. L. Cas. 238 ; 27 lu .T. Oh. 
46 ; 29 L. T. O. H. 390 ; 4 Jur. N. 8. 173 ; 5 W. K. 
804 ; 10 E. B. 1287, IT. Ji. 

Annotations : —Expld. Barker v. Allan (1850), 5 H. & N. 61 ; 
lioe V. Griffin (1861), ,‘10 L. .1. g. B. 252. Refd. Hoys v, 
AHtley (1803), 4 Do G. .1. & Sni. 31 ; .Tones v. Victoria 
Graving Docks Co. (1877), 2 Q. H. D. 314; Cave v. 
llnstlngB (1881), 7 Q. B. D. 125. Mentd. James v. llico 
(1864), 5 Do G. M. & G. 461 ; Bigg v. Strong <1857). 
3 Hm. & G. 592 ; Chlnnock v. Mv (1864), 13 \V. R. 170 ; 
Homfmy v. KothergUl (1866), L. ll. 1 Kq. 567 ; Baumann 
1 *. James (1868), 3 Ch. App. 508 ; Brook v. llook (1871), 
Jj. 11. 6 E\ch. 8ft ; Valo of Neath Colliery Co. v. Furness 
(1876). 45 L. J. Ch. 276; Rossiler v. Miller (1878). 3 App. 
(Ja8.1124; Long r. Millar (1879), 4 (J. P. D. 450 ; Shardlow 
v.CottoreU(1881). 20 Ch. 1). «0 ; Oliver v. Hunting (1890). 
44 Ch. D. 205; Durant v. Roberts & Keighley. Maxsted, 
flftOOJ 1 g. B. 620 ; ThlrkelJ r. Cambl, IlftlO] 2 K. B. 500 ; 
Wade e. L. ifi N. W. Rv. (1920), 00 L. J. K. B. 593. 


Sun-SK(T. 4 . — Contents op Memorandum. 

A, Parfica, 

See OoNTitA(T, Vol. Xll., pp. 113-148, Nos. 
908-1014. 

324. Signature by guarantor — Omission of name 
of person to whom guarantee given.] — Deft, 
wrote, signed, & handed to T. & O. the following 
document : “ Sir, 1 beg to inform you that 1 
shall see you paid to t sum of £800 for the* ensuing 
building wldch you undertake to build for Messrs. 
T. & O. Thomas Lake.** He intended it to be 
handed over by T. O. ns a guarantee to ,7., who 
was then negotiating with T. ^ O, to erect for them 
the building refenvd to. T. &; ()., liowever, 
having agreed with i)ltf., insU'ud of ,1., iliat plif. 
should erect the building, delivered the doc\imont 
to jdif., without defi.’s knowledge or authority. 
Deft, afterwai'ds heard of & raiitied this delivery, 
ntf., liaving elected the building, sued <left. on 
the document, as a guaranti'c : — Held: tlie docu- 
ment was not a sulBcient written agreement, or 
note or luenioranduin iher(*of, by deft, to answer 
for the debt or default of T. A- ()., ^vithia the Htat. 
Frauds, s. 4 ; inasmuch as tlie name of the pemon 
for whom tlie document was intended did iK»t in 
any way appear upon the face of it, so that it did 
not contain the names of both tlie paHies to the 
contract. — Williams v. li.\KK (1859), 2 E. A K. 
349 ; 29 L. ,1. Q. D. 1 ; 1 L. T. 56 ; 6 Jur. N. S. 
45; 8 W. B. 41; 121 E. B. 132. 

.^nno(afton« Ezpld. WllllnniB r. Byrnes (18G3), 1 Moo. 
1*. C. C. N. S. 154. Refd. Vandenborgh v. Spooner (1866), 
L. 11. 1 Kxeh. 316; l*ottcr r. Ihiffleld (1874), L. R. 18 
£q. 4 ; Catling v. Ring (1877), 25 W. IL 550. 

325, ,] — Stat. Frauds, s. 17 ; 


incorporated into Statute of Frauds Amendment 
Act, 1828 (c. 14), s. 7, requires, to make a contract, 
or bargain, effectual that “ some note of memo- 
randum of the bargain be made A signed by the 
parties to be charged by such contract or their 
agents thereunto iawfuJly authorised.’* Upon a 
contract of guarantee for tlie purchase of a steam 
engine not addressed to any one, A in which the 
name of the person by whom the steam engine was 
to bo furnished did not appear, thougli he was 
known to the party by whom the memorandum 
was made, the contract being in these words : 
“ I will furnish H. with funds for the purchase of a 
steam engine, A machinery for a flour mill, on liis 
suiting himself with same, A notifying tlu* purchase 
to me ’* ; — J/e/d : in an action brought ui)on such 
contract, there being no acceptance of the contract 
in writing, it was not a suflicient note, or mt'mo- 
randum in writing, of the bargain, to satisfy Stat. 
Frauds. 

Semhlc : the liability of a party who advertises 
generally a n*ward for information to any one not 
named in the advertisement, who shall first give 
th(» information asked for, is a liability at common 
law, A not a eonirart witliin Stat. Frauds. — 
Williams v, Byrnes (1863), 1 Moo. P. 0. 0. N. S. 
151 ; 2 New Bep. 47 ; 8 L. T. 69 ; 9 Jur. N. S. 
303 ; 11 W. B. 487 ; 15 10. B. 660, 1\ 0. 

Annotations : — Consd. Potter v, Dufllchl (1871), L. R. 18 

Kq. 4. Refd. Rossiter v. Miller (1877), 25 W. R. 890 ; 

Lovobj r. I’uhner, 11916] 2 ('h. 233. 

326. Omission of name of person supply- 

ing consideration.] — “ I hendiy guarantee you tlie 
payment of the proceeds of the goods you have 
consigned to my brother, A also any future 
shiiiments you may make, in considi'ration of 
2a, 6d. paid me ** ;— 7/r/f/ : a suflicient memo- 
randum, ^\ithin Stat. LYauds, to make the 
subscriber liable to th(3 vendor, notwithstanding 
it did not expressly disclose by whom the 2^. 6d. was 
paid. — Dutchman r. Tooth (1839), 5 Bing. N. O. 
577 ; 7 Scott, 710 ; 132 E. K. 1222. 

327. Letter addressed to third party.] — 

Mausden a Son r. Capital A Counties News- 
paper Co., Ltd. (1 90 1 ), 16 Sol. Jo. 1 1 , C. A. 


P. Ternui, 

{a) In General, 

328. Must contain all essential terms.]— Deft., 
having verbally agreed to pay a debt of a third 
party provided pltf. didivered up certain leases 
on which he claimed a lien, gave an I.O.U. for the 
amount upon wiiich the leases w'cre given up ; — 
llild : there being no i*elease of the debt, there was 
no consideration for the I.O.U. A as a guarantee 
it was bad, as it did not constitute a memorandum 
in wTiting to satisfy Stat. Frauds. — Nokes v, 
Tiiomi>son (1853), 2 W. K. 78. 

329. .] — Holmes v, Mitctiell, No. 410, 

post, 

-.] — See Contract, Vol. XII., pp. 148, 149, 
Nos. 1015-1025, 


PART 111. SECT. 8, SUB-SECT. 4.—A. 

324 i. Sianaiure by guara7htor--Omi8' 
ttion of name of person to v'honi gua- 
rantee given.} — “1 hereby guarantee 
to pay the tee agreed to 10«. Orf. per 
week for the keep of the child of 
Agnea Robert-Bon, should the lather 
T. McDonald fail to do so as long as 
it is In its present home ** : — Held : 
the document contained references 
wiiich would sufficiently enable the 
party entitled to benefft by the 


promise to bo idontiffed, so as to 
satisfy the stat. Frauds. — 8iMS r. 
Robkrtson (1921), 21 8. R, N. S. W. 
246.— AUS. 

824 11. >.>--An undertaking 

08 surety must name the person to 
whom it is given. — H uron Coumy v. 
Kkkr (1868), 15 Ur. 265.- CAN. 

824111. .1 — A memoran- 
dum of a contract of guarantee is not 
insufficient by reason mertdy that a 
blank space left for inserting the name 


of the party whose account is gua- 
ranteed has not been filled in. If it 
appears from the whole document that 
a person of oidiuary capacity must 
have been able to infer whoso account 
It w’as intended to guarantee. — 
Kkllt, Douolau & Uo. V. Lockijn 
(1912), 17 B. C. Ji, 331; 8 D. L. R. 
1039; 3 W. W. 11. 15.— CAN. 

324 iv. .)— Macdonald A 

Co. V. FLKTtmER (1915), 22 B. C. R. 
298.— CAN. 
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(h) Coiisid€raiio7i» 

See, 710 W, Mercantile Law Amendment Act, 
1856 (c. 07), &, generally, Oontiiact, Vol. XII., pp. 
172 et seq, 

330. Consideration must be stated or impiied— 
Former iaw.]— Where A. promised in writing to pay 
tlie debt of without stating on what considera- 
i ion : — Held : parol evidence of the consideration 
\^as inadmissible by Stat. Frauds &; consetiuonlly 
such promise ai)pearing to be without consideration 
upon the face of the written engagement, it was 
nudum pactuyn As gave no cause of action. — Wain 
V. Waulteiis (1804), 5 East, 10 ; 1 Smith, K. B. 
299 ; 102 E. It. 972. 

An notatiom : —Exvld. Egerton r. Matlu'ws (1805), G ICast, 
a07 ; Ex p. (iuidom (180S), 15 Vo8. 28G. Distd. r. 

LiU (1808). 1 Camp. 212; Itochiu r. (’ampbell (1810), 
8 Taunt. C79. Apld. Junkiiih r. llcynolds (1821), 3 llrud. 
lie Ding. 11. Consd. Morlcy r. lioothby (1825). 3 Bing. 
107. Distd. Newbury v. Armationg 0829), (» Biiig. 201. 
Apld. Jaiiica r. WllliauiB (1831), .5 B. ^cAd. 1109. Expld. 
HawoH r. Ai-uistroug (1835), 1 Bing. N. C. 7G1 ; Luy- 
thoarp r. Bryant (1830), 2 Bing. N. C. 735. Consd. 
Holmes v. Mltebell (1859), 7 C. B. N. H. 30 1. The i-ceent 
statute Mercantile Law Aineiiduient Act, 1850 (c. 97), «. 3, 
abrogates tho iiilo laid down in IVain v. Warltir, A 
enables a party to give parol cvidenei* of the eonsideration 
for a guamntce (Williams, J .). Reid. Ex p. Minct (1807 ), 
11 Ves. 189; Uedlicad v. Cator (1815), 1 Stark. 14; 
MoriiH V. Snlacey (1810), HoK, N. 1*. 153 ; SaudiiandH i\ 
Maisb (1819), 2 B. &. Aid. 073 ; bauudera r. Wakelield 
OS21), 4 B. 6c Aid. 695; Bonson r. llippiua (1828), 1 
Moo- & B. 240 ; Hemming v. I’eny (1828), 2 Moo. 6c J*. 
375 ; Leea r. Whitcomb (1828), 5 Bing. 34; Haigh v. 
Brooks (1810), 10 Ad. 6c El. 309; l*i*iee r. Bichuidson 
(1810), 15 M. & W. 6,39; lUuniec r, Woodyaid (1810), 
8 L. T. (). S. 180 ; Bainbridgcr. Wade (1850), 10 Q. B. 89 ; 
Tbnckwcll r. (lardiiicr (1851), 5 De CL A Sm. 58 ; JNiweia 
r. J‘'o\vU‘r (1855), 4 E. 6c B. 511 ; OlOeishaw v. King 
(1857). 2 11. 6c N. 399 ; North StafToidshiic By. v. I'eek 
(1800), E. B. A E. 980; Fielder r. Marshall (1801), 30 
L. J, C’. P. 158; Ec Erosl. |1898) 2 Ch. 550 ; Lloyd v. 
Sturgeon FdllM Pulp Co. (1901), 85 L. T. 102. Mentd. 
l*iillllpps u. Bateman (1812), 10 P.ast, 35() ; Cioodmati r. 
Chase (1818), ] B. 6c Aid. 29<7 ; Face v. Marsh (1823). 8 
Moore, C. 1’. 59 ; Cibborra v. Vouilloii (1819), 1 1 Jut. (»0 ; 
Williams i\ Bmik'h (1803), 1 Moo. 1>. C. C. N. S. 151; 
Malpas r. I.. 6c S. W. By. (1800), L. 11. 1 C. P. 330. 

331. EITect of Mercantile Law Amendment Act, 
(c, 97), s. 3 — Consideration need not appear on face 
of contract.] — Whitfield p. Moojen, No. o55,/io.sf. 

332. ~ — Does not make bad promise good.] — 
Uoijvms r. JMitchell, No. 410, pov/. 

333. — Memorandum containing bad 

consideration.] — Wood v, I^biestneii, No. 639, 

posf, 

334. On memorandum to satisfy statute.] 

^Holmes r. ]MmTiELT,, No. 410, //o6l. 

335. Admission of parol evidence to supply 

consideration.] — Holmes v. Mitchell, No. 410, 
po,st. 

336. .] — SllKEIlS V. Thtmbleijy & 

oON, No. 318, a?ile. 


Sub-sect. 5. — Signature to Memorandum. 

A, In General, 

See, generally. Contract, Vol. XII., pp, 152 ICO, 
Nos. 1053-1143. 

337, Only by party charged.] — E. & Co. being 
indebted to pltfs. who were bankers, defts. by a 
writing exprosi^d to be made between pltfs. & 
defts., in consideration of the agreement there- 
inafter contained on behalf of pltfs., agreed that 
they would pay all moneys which then wore or at 
any time shoiild be duo from E. & C. to pltfs., 
not exceeding £36,000, by instalments of £3,000 a 
year for live years, k, two subs(»quent annual 
instalments of £10,000 ; & in consideration of the 
above pltfs. agreed that they would not charge 
more than 5 per cent, interest to E. & Co. ; k 
when all debts of E. Co., except £16,000 should 
liave been paid would grant them a full release'. 
This agreement was signed by di'fts. k handed 
by them to pltfs. who Jiad pressed for it. Pltfs. 
liad act<‘d upon, but never executed it : — Ileld : 
the agreement was binding upon defts. notwitli- 
staudlng that it had not bec'ii executed by pltfs.- - 
Liverpool Borough Bank v, Eccles (1859), 
4 11. & N. 139 ; 28 L. J. Ex. 122 ; 32 L. T. O. H. 
244 ; 157 E. H. 789. 

Aumdatwna : Retd. W'lUlams r. Lnku (1850), 0 Jur. N. 8. 

45 ; BuuHh i\ I'lckHlcy (1800), L. B. 1 Exch. 312. 

338. What is sufficient signature — Indorsement 
by guarantor correcting mistake— On guarantee 
already signed by him.] —Pit f., at llio request of 
delt., bold to some A^ine, to be i)aid for by bills, 
k ri*ceiveil from deft, the following guarantee, 
signed by him ; “ Upon your lianding mo your two 
drafts upon V, rt‘Pi)eetively for £200 k £140, at 
six months from tills date', 1 undertake to g('t 
them acci'pU'd by Jiiin, k to see that they are 
duly paid.” It was aiteuwards discovered that 
the draft for th(‘ wine mentioned as for £146, 
should iiave bei'u lor £150; k accordingly pltf. 
ilrew bills, for £200 k £150, whicli deft, got 
accepted by C., k gave to pltf., k then wrote across 
the guaranU ‘0 as follows : “I have received tho 
two drafts (one being for £150 insti'ad of £146, 
there b(*ing an error in the invoice of £1), both 
acceirted by C.” Pltf. sigiKsl this receijit, but not 
deft. Pltf. having declared on tho above instru- 
ment; as a contract, in consideration that jilt f. 
would, at his own exjrense, procure stamirs lor 
k draw two bills, one for £200, k the otlu r lor 
£1.50, at six months, k delivt'r them to deft., ho 
would get them accepted k see them paid : — Held : 
the instrument was a valid mtsnorandum of tho 
contract declared on, within si'ct. 4 of Stat. Frauds, 
since the indorsement, having been made for tho 


PART in. SECT. 3, SUB-SECT. 4.- 
B. (b). 

o. PovfiuJnnttun inui,f hr si(tftd o 
oap/to/. )- J oiiNh I ON i\ FlLiSLli (1832 j 
-N. B. Diff. 397.— CAN. 

l^KATTli: V, GARBUI' 
(1851), 3 All. 1.— CAN. 

12\Cc“i^6San.''- 

4 ili: »"57;i-CAN?^’ "• 

1 1 ^ BkRRIn V. BixaiiAi 

(18G2). 12 C. P. 306.- -CAN. 

Mriirini 

(1801), 14 C. P. 153. -CAN. 


0. Joint r. Mostyn ( 1824 ), 

J. — VOL. XXVI. 


2 Fox bi 8. Ir. 4. IR. 

d. .]- -Adams ff. Ha utlam> 

(1840), 2 Jebb 6c S. 15o , 1 I. L. B. 
199.— IR. 

e. — H VMiLTOv 17. McKay 
(J881;, C Mid. L. B. 313.— NFLD. 

f. iUmsidi ralv>n rifcd nut 

apiKur on fa<e of rontraci.] — I'ltf.’a 
st)n ha\inKr taken deft, into parfner- 
shij). pltf. i^uaiunteed deft. agaiuHt Iohw 
i?i respect of tlio llabliiti<‘H ot a former 
part tiersldp. Inateoil of tbe jniarontee, 
pltf. e to deft . a bill for £320. Deft . 
D ihhiijg to dlMhOlvo tho partnership, by 
letter beeainc security for tho rm)ay- 
ment of £320, borrowed to pay off the 
bill, 6: undertook to pay half profit p 
until tliat hum waa paid : Ildd: the 
letter beinpr an oxpresH rontiaet in 
writiPK, HlKOcd by deft., it need not 
show any cousideration on its face. — 


Fouhk-^ r. ('l\kion (1878), 4 V. L. B. 
22.— AUS. 

g. - ~ Tiiomj'ho.v r. Cijm- 

(18 IJ), .{ Ont. Dig, 5692. — • 

CAN. 

PART III. SECT. 3, SUB-SECT. 6.— A. 

h. H hat %H Hufjivitvi elunaiiitc- ^ 
Siuff (dart on blnnh fonn — Form aubef - 
(funUlu ftlhd I/p J- Deft.. M.’h wife, 
had b(‘eii in the liahlt of sig^rdtifir blank 
iiotOH for M., 6c M. havlnfc a blank form 
of note binned by her, filled It up oh 
followb : ‘^Apr. 3,1871. Fourmontlm 
after /late J prorniHO to pay to IL, 
or order. $1,204, at tho Bank of T. 
here. ThlH note to be held as col- 
lateral Heeiinty. Value received *' 
Held : If tho Instrument was a firuarun- 
tee, there was nothing to show tliuL 
deft, over signed or intended to sign 
It. — H all v, Mrkbick (1877), 49 
U. C. K. 566.— CAN. 

E 
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SecL 3 . — Written evidence required: Svh-sect, 6 , A., 
B, dc r. ; evb-eect, 6 . Sect. 4 : Suff-secl. 1 .] 

purpose of coiTeciing the mistake, & being written 
by deft, on the same piece of paper as the original 
undertaking, must be considered as authenticated 
by the signature of deft. — ^B t 4 UCK v. Oompbrtz 
( 1852), 7 Exch. 802 ; 21 L. J. Ex. 278 ; 19 L. T. 
O. S. 285 ; 155 E. H. 1199. 

Annotation ReM. KocalgHblatt v. Swe«t, [19231 2 C%. 314. 

339 , Guarantor deaf & blind.] — Where 

an instrument of guarantee \vas signed by a man 
\^ho was blind A deaf, but it was shown that 
the contents were fully submitted to his considera- 
tion by persons around him who could com- 
municat<j with him by means of his ling(»rs ; it 
appearing, furtluT, that an alteration was made in 
tlio instrument in rons<iquence of a rational A 
I)ropcTly expressed wish of his, A the aU(‘gation 
that the signature had been obUiined by fraud A 
mispepivsentatlon having totally failed, the 
guarantee was uphold against his (‘state. — 
VicKKiis V, Bkll, Dtcll V. Vkkeks (1803), 9 
I 4 . T. OUO ; 071 appeal (1804), 4 De G. J. A Sm. 274, 
L. JJ. 

AnnoUtUoiut : -Mentd. Haynor a. Ko<iliJ<*r (1H72), L. It. 14 

K(i. 292 ; CuoUi V. WhiLliufirlon (1873). li. U. J» Kq. .'i31 ; 

Ue Lovt'tl, Aiuldor v. JjindHuy (1S70), 3 Ch. D. 198. 

340, Signature by one guarantor — Of instru- 
ment drawn as Joint guarantor.] — Norton v . 
J'owEfX, No. 40, ante, 

341, Intention of person signing Immaterial.] — 

lie IfoYLK, Hoyle v, Hoyle, No. 208, ante, 

B, By Agent, 

See Gontuact, Vol. XII., pp. 155^1(9), Nos. 
1099-1143. 

342. Who may bo an agent to sign— Minor.] - 
Evidence that the son of deft., a minor, has in 
thre(^ or four inHUinc(‘s signed bills of exchange 
for his fatluT, is sullichuit in an action against tlie 
father on a guarani et', to warrant the reading of an 
instrument, purporting lo be a guarantee by the 
father in the handwriting of the son. — W atkins v, 
ViNCK (ISIS), 2 Stark. 308. N. P. 

343. Solicitor.] — Y. A S. w<‘re attorneys in 

partuei*ship. 8 . gave* an undertaking that, in 
conHidoraiion of pltf, in an action giving deft, in 
that ac'tion Ids discharge from custody, wo hereby 
agree ” to pay such pltf. the debt A costs on a day 
nam<‘d. S. signcnl this, “ V, A 8 ., di'ft.’s 
attom(‘yH,” but afteiwards stnu'k out the words 
“ deft.’s attorneys.” It was not proved tliat deft, 
had employed tht‘ Orm, but only tiiat 8 . had been 
oinployt'd by him to wind up his atTaiins ; nor 
was any evidence given of recognition or knowdedgo 
by Y., *or of autiiority from him Ia) 8 ., by previous 
practice or otherwise, to give such a guarantee ; — 
Keld : Y, was not liable on tlio guarantee. - 
Hasleham 17. Y'oung (1844), 6 Q. B. 833 ; I Dav. 
A Mer. 700 ; 13 Ti. J. Q. B. 205 ; 3 L. T. O. 8 . 34 ; 
8 Jur. 338; 114 K. H. 1403. 

Annotation : -Apld. 11n.it tel r. WllUainM (1819), 1 KaHi. 923. 

,] — ,sVc CoNTRAirr, Vol. XII., pp. 

150, 157, Nos. 1104-1114. 

344. Partner on behalf of firm.]- -A firm 

of 8 . A Go. consisted of three partners, F., It., A 
N., A carried on business in Liondon. Another 
llrni of N. A Go. consisted of live partners, F., H., 
N., 11.. A M., A eaiTicd on business in India. In 
Sept. 1872, N. A Go. applitnl by letter to a bank for 
a credit, agn'oing to dediver to the bank as security 
“the personal obligation of tliis firm A individu^ 
partners, A a guarauteo by S. A Oo.” The bank 
grantAMl the credit, A under it N. A Co. received 
large advances. In Fob. 1874, a letter was 


addressed to the bank, signed by 8. A Co. A also 
by F., R., A N., saying, ” We hereby guarantee you 
payment of all sums which are or may at any 
time become due to you by N. A Co. under the 
credit applied for in S(‘i)t. 1872, A granted by you.** 
This letter A the signature of S. A Co. to it were 
written by F., A he had negotiated the original 
transaction with the bank. 8. A Co. filed a liquida- 
tion petition, A N. A Co. stopped payment, a 
large sum being due to the bank under the credit : 
— Held : the letter of Feb. 1874, pledged to the 
bank the joint liability of the firm of 8. A Co., 
A also the separate liability of each of the three 
partners who signed it, A the bank were entitled 
to prove against the separate estate of F. for the 
amount due to them by N. A Co. under Die credit. 
— He Smith, Fleming A Co., Ex p, Harding 
(1879), 12 Ch. D. 557 ; 48 L. J. Bey. 115 ; 41 
L. T. 517 ; 28 W. R. 158, G. A. 

‘ -See, generally^ Partnership. 

Auctioneer.] — jSVc Auction A Auc- 

TioNEims, Vol. HI., pp. 8, 0, Nos. 

Not one contracting party for other.] — 

Sec Agency, Vol. I., i>p. 277, 278, 033, N(7s. 92-95, 
2559. 

345, Sufficiency of signature— Agent acting in 
his own interests.] — Wln'rc* an agent, in contracting 
on behalf of Ids principal, has acted within the 
U‘rms of a written authority given to him by the 
princi])al, but ih(‘ (‘xistence of which was not known 
to the oth(‘r party to the contract, the principal 
cannot, if ilie other jiariy Inis acted bond fide, 
repudiate liability on the contract on the ground 
that th(‘ agent, in making it, acted in his own 
int(*restK, A not in those of Ids principal. — II ambro 
V. Buknand, [1901] 2 K. B. 10 ; 73 L. J. K. B. 
009 ; 90 L. T. 803 ; 52 W. R. 583 ; 20 T. L. K. 
398 ; 48 Sol. Jo. 309 ; 9 Com. Oas. 251, 0. A. 
AnnotatuniH -Retd, llritish Muiiiio Mutuul luhec. Ahhocu. 
V, DralTon, Ui*ad 4c Morgan (1903), 47 Sol. .lo. 972 ; Willis, 
Faber v, Joyce (1911), 191 L. T. />79. Mentd. lOiben v, 
Great Fingall CousoUclalcd, 1 1904] 2 K. 11. 712 ; Malcolm. 
Brunkcr v. WatorbouHe (I1H»H), 21 T. L. U. 831 ; Cutlibert 
r. lioburtd, Lubbock, [1909] 2 Ch. 229 ; Lloyd r. Grac/O, 
.Smith, [1912] A. C. 719 ; Umlcrvvood r. Bank of Ijivcri)o()l, 
Underwood r. Bdrcla> ’s Hank, [1924) 1 K. B. 773. 

Revocation of authority to sign.] — Sec Agency, 
Vol. I., p. 099, Nos. 3000, 3002. 

Ratiilcation of authority to sign.] — Sec Agency, 
Vol. 1., pp. 415, 421, Nos. 1109, 1112, 1113, 1153. 

Signature to memorandum under Statute of 
Frauds Amendment Act, 1828 (c. 14).]— >SVc Sect. 1, 
sub-sect. 2, B., ayUe, 

C, By Directors of Company, 

Sec I’art H., Sect. 3, sub-sect. 5, ante. 


8ub-seci\ 6.— Admissibility of I'arol 
Evidence. 

Stc I’arb IV., »Socts. 2, 3, jtost. 


Six I . 4. STAMP DUTIES. 

Si B-sE(T. 1. -What Documents Must be 
Stamped. 

See, generally. Revenue; Stamp Act, 1891 
(c. 39), Sched. 1. 

346. Separate instruments written on same 
material — Indorsement making payment on pro- 
missory note conditional.] — Upon an instrument 
in the common fonn of a joint A several pi*omis8ory 
note, signed by three persons, there is an indorse- 
ment written at tlie time of signing it, stating 
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that the note is taken as a security for all balances 
to the amount of the sum within specifiod which one 
of the throe might happen to owe to the payee ; 
tliat the note should be in force six montlis ; & 
that no money should be liable to be called for 
sooner in any case. In an action against one of 
the sureties, the payee cannot declare upon this 
instrument, as a promissory note, payable either 
on demand, or at six months after date. Between 
these parties, the instrument is an agreement & 
must be stamped ^ declared upon as such. — 
I.EED8 V. LANCASimtE (1809), 2 Gamp. 205, N. 1 


agreed to take a public-house of S. at a certain 
rent, & to buy of 8. all the beer which should bo 
sold & consumed on the premises, under a penalty 
of £30 for every barrel bought of any other person ; 
& to quit on six months’ notice, under a penalty 
of £30 per month for holding over. At the end 
of this instrument was ^vritten ; & it is further 

agi'eed by O.” (who was not previously made 
pai'ty to the contract) “ tliat he will hold liimself 
responsible for any amount of money which may 
become due from A. to 8., that is to say to the 
amount of £30.” The names of 8., O. Si A. were 


; Refd. M^Uard y. Exeb. subscribed : —Held : in an action by 8. against O. 

Uoltou V. Duffdalo (1833), 4 Ad.^diu ‘Sic guarantee, a lease stamp was not sullicient, 

(1836), 1 Qalo, 441 ; Davies w. Wilkhujou (1833), lO Ad. & tliat an agreement stamp was necessary in 


El. 08. 

347. Indorsement affecting use of pro- 

missory note.]*-.A., B., & 0. made a joint k several 
promissory note for £100, payable to pltfs., trustees 
of a banking co., or their order, on demand. A 
memorandum, indorsed on tlie note at tlie same 
time, signed by A., B., k 0., stated that the note 
was given to secure floating advances made by the 
co, to A., from the rcispective times when such 
advances liad been or might be made, together 
with commission, etc., not exceeding in the whobs 
at any one time, tlie sum of £100. In an action 


by tJie payees of the note against 0., to whi ^10 ^ the costs 

Z biJanco, wif Inn nrnn..rt,lnn t~ fM.I. ■ 


ix‘spect of O.’s giiara.ntt*e, for the payinout of 
IHuialties. — WiiAUTON v, Wat.ton (1816), 7 B. 
174 ; 14 L. J. Q. B. 321 ; 5 L. T. O. 8. 171 ; 9 
Jut. 038; 115 E. K. 567. 

Anmitaliima : — Consd. Lovelock v. Franklyn (1847), 8 Q. H. 
371. Reid. Maybold v. ilobinson (181.1), 7 Q. 486 ; 
WorthluKton v. Wanlngton (1848), 5 C. B. G36 ; Duo tl. 
Croft r. Tidbury (1853), 2 C. L. 11. 347. 

353. Agreement of three persons to Indemnify 
another.] — By a written agi*ecuu‘nt, tliree persons 
bound themselves that in consideration of A.’s 
discharging a debt due fi*oni B. to G., amounting 
to £200, with the costs thereupon, each of tJie 
pay £50, k one fonrtli part 
bond, bill, or note for his 
own iiroportion Held : the agreement required 



1.1 I I . & W. 311; 

U^lj. J. Ex. 328 ; 5 L. T. O. S. 267 ; 153 E. It. 

by surety of promissory 
note while in hands of payee — Previous agreement 
w to signatures.] — A note beginning “ 1 promise 
T'O pay, signed by two parties, is joint k several. 
A promissory note is signed by A., & subsequently 
> ii., wlillst in the hands of the payee, as surety 
lor A. ; unless siieJi RiiynivfuT-n i-i ic in 


354, Memorandum of guarantee not stating 
consideration.] — A document may require a stamp 
under Stamp Aet, 1815 (e. IHl), s. 1, to render 
it admissible in (*vidence, ev(‘u tliougli in itw‘lf 
it docs not coiwlituto an enthe agreeim'iit or 
show a liability, but re(iuhvH further parol evidence 
to show conside.ratiou ; - JIM : a docuimmt in 
the following form required a stamp ; ‘‘ Aug. 2. 
According to 11. ’s request, the land at B. und(‘r 10. 



857 KingFhaw (1842), 6 Jur. 

SmUh (1823), 1 B. & C. 407 ; Ue 


350. — 


365. .] — An articled clerk held liable on a 

guarantee given on behalf of his principal 
consideration not appearing on face of tJio 
guarantee, a stamp h<*ld mwertheless necessary. 

By M<*rcantile I jaw Amendment Act, 1866 (c. 97), 
it is not necessary tliat the consideration should 


--v. ^ .]— Where a bond was to sc*cui*o ^ 

a composition on tlio amount of tlicir the face of the aocument, & its not 

uebts, & contained also an indemnity by one of Weaimg does not invalidate tlie contraid (lliix, 


<^omposition to his co-surety , — 
the stamp of £1 155. was sullicient, 
wnout requirmg an ad valorem stamp on the 


J').- -WiiiTPiELD V. Moojen (1868), 1 F. & E. 
290. N. P. 

356. Guarantee for due performance of charter- 
party.] — Defts., who were brokers, signed a pro- 
perly stamped charterparty as agents for their 


fur ! ''i debts ; (2) the distinct provision 

tbo sureties did not * . i .. . ii. - . f ... r 

nuer a second stamp necessary — Annand at.e principals, k then, at the request of the owner of 

I ATnsoN (1829), 9 B. & 0. 919 ; 8 L ,1 0 8 the ship signed a guarant(*o as follows; “In 

A. B. 66 ; 109 E. li. 342. .... consideration of our having signed the charter- 


8ti^n« Walton (1815), 9 iur. G38 ; 

«. WhMon (1846), 8 L. T. O, «. 90. 

4 *Qno V C~rr J — mortgages to B. for 

X same deed, G. becomes suiviy fur the 
W^ent of a sum not exceeding £350 by the mtgor. 
to tbe mtgee. -.-Udd ; the deed did not reiiuire 
«^dition^ stamp in respect of O.’s guaranU-e. - 

i. Whi-ston (1846), 8 L. T. O. H. 00. 

*ec, now, S^p Act, 1801 (c. 39), s. 3 (2). 

M-rff* ■ OuarMtee by third party in lease of 

****^ premleee.] — A., by written contract. 


party of A. as agents of B., we hereby guarantee 
the duo fulfilment of same ” :-—IIeld : this docu- 
ment was sufllciently stampcjd with a sixpenny 
stamp, as an agreement, k need not l>o stamped as 
a chai-tA^rparty, or an agreement for or relating to 
the freight or conveyance of money, goods k 
elTects on board a ship, under 5 ito 6 Viet. c. 79.- 
Hms V. J..ANE (1867), L. K. 2 B. 144 ; 8 B. & H. 
83 ; 36 Ix. .1. Q. B. 8l ; 15 Jx. T. 466 ; 15 W. It. 
345 ; 2 Mar. L. G. 448. 

AnmUitwn Honey v, Graliam (1809), L. It. 5 

C. P. U. 

E 2 
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Sect, i.— Stamp duties: Sub-sects. 1, 2 db 3. Part 
1 V. Sect. 1 ; Sub-sect. l.J 

357. Goarantee collateral or auxiliary security.] 
— Buitisu-Italian 0(jiiPN., Ltd. v. Inland 
Revenue Oomus., [1021 j W. N. 220, C. A. 

Stamp duties on bills oi exchange, promissory 
notes, etc., generally.] — Sec Bills op Exchange, 
Vol. VI., pp. 403 et aeg. 

Stamp duties on bonds generally.] — See Bonds, 
Vol. VJl., pp. 250-250, Nos. 073-1005. 

Stamp duties on indemnities to bailiffs levying 
distress.] — Sec Disthess, Vol. XVllI., p. 330, 
Nos. 030, 031. 

See J{(*v<*nue Act, 1003 (c. 40), s. 7. 


Sub-sect. 2. — Exemptions. 

358. Guarantees upon sale of goods.] A 

broker wlien Jk* bought goods for his principal 
agreed for i jier (-(‘lit. to indemnify liirn from any 
loss on th<^ Held : the agreement, if 

reduced to >Miting, need not be stamped, because 
it was a contract j*elatiiig to the sale of goods. — 
OuiiUY r. hlDENsoit (1700), 3 Teim Kep. 523 ; 
100 E. K. 713. 

AnnotulfoNs . Consd. Waiiingtou v. Fuihor (1807), 8 EaM, 
212. Distd. hinilh t. Cator (IHIO), 2 B. & Aid. 778. 
Reid. Buvtou V, Bedull (1803), 3 Eant, 303 ; Southgate 
r. Hohij (1810), lb M. VV. 34; llolu v. Lane (1807), 
L. Ji. 2 Q. B. 144. 

359. •]— A guarantee in writing for the 

payment of goods tlierealter to be purchased by a 
third person to a eeHam amount, is within the 
exception of Stamp Act, 17S3 (c. 58), s. 4, “a 
contract for or i‘(‘latmg to the sale of goods,’* 
necvl not be* stamped . 'rh(» vendee having aec(*pted 

a bill of evcliange tor the* price of tJie goods, & 
iK'coming bkpt. bedore the hill became due, the* 
guarantee who paid the vendor after tin* bkpey. 
of the vendee may reeo^e^ back the money fi*om 
the latter, without pix^Niug that any demand was 
made upon him as acceptor of the bill, before 
buch payment by the guarantee ; this not being 
an action uiion th(» bill itsedf ; cV the notorious 
insolvency of tlio vendei' acceptor bedng at least 
a primdfacic warrant to tlu* guarantc'e to dis])enRe 
with the making of sucli demand by tlie vendor 
wlio hold the bill ; however, it might still be com- 
pc'tent tor the M‘ndee to clef end liimself against 
this action by tJio guarantee, by showing that if 
a demand for payment liad been made upon him 
by tho holder, the bill would liave been paid. — 
Wauuington r. Fuimou (1807), 8 East, 242 ; 103 
E. B. 331. 

Atmotatiom : — Consd. rUllips v. Astling (1809), 2 Taunt. 
200. Reid. B(>>ilull V. Drumtuouil (18U9), 11 East, 112; 
Murray v. King (1821), !> B. ^ Alil. lO'i ; Uolboiow r. 
Wdlklufl (1822), 2 Dow. ^ Jlj. K. 11. .OU ; Van Wart v. 
AVooUoy (1821), 3 B. Ac C. 439 ; Caiuidge v. Alloiiby (1827), 
(J 13. Ac C. 373 ; Hitchcock v. Uunifrcj (1843), 6 Man. & U. 
009 ; lloln V. Luno (1867), L. B. 2 Q. B. 144 ; Horsey r. 
Graham (1869), 21 L. T. 030 ; Barber v. Mackridl (1892), 
b7 L. T. 108. Mentd. Armytage t*. Wilklusuu (1878), 
3 App. Can. 350. 

360. — -.] — Mautin V. AVkkjht, No. 038, post, 

361. - .) — Upon an agreement for the pur- 

elu^o of a <iuantity of tart^s, tho bulk, wdieu 
delivcivd, ilid not accord in quality with the 
order given, A; tho imrcdiaser refused to receive 
them ; w hereupon, to settle dispute, the following 


guarantee was given : In consideration of your 
accepting B.’s Bordeaux draft, due to Feb. 24, 
£763 8s. Od., being against invoice of 4101 qre. 
tares, dated Nov. 21, I undertake to guai‘antee 
those tares equal in every respect to the terms of 
your order ” : — Held : a sufficient contract relating 
to the sale of goods to bring it within the exception 
of Stamp Act, 1815 (c. 184), so as to render it 
admissible in evidence without a stamp. — Kilbeck 
V. Vandeu Vyveu (1847), 2 New Pract. Oas. 129 ; 
8 L. T. O. S. 451. 

362. .] — Tlie following document is within 

the exemption of Stamp Act, 1815 (c. 184), 

relating to the “ sale of goods, wares, mer- 
chandise ” : — “ Gentlemen in consideration of your 
consigning to my friends, Messrs. 11. Ac Go., of 
Calcutta, sixte(*n casks of sherry wine, & engaging 
to pay mo 1 per cent, on the amount of the pro- 
ceeds, 1 hereby agree to guarantee to you the 
jiroper sale of tiu‘ said w ines, Ac the payment of tlie 
proceeds in duo time.- -.l.J.”— Sadleii Johnson 
( 1847), 16 M. Ac W. 775 ; 2 New Pract. (his. 229 ; 
16 L. J. Ex. 178 ; 9 L. T. O. 8. 79 ; 153 E. 11. 
1403. 

AnnoUiium • — Mentd. Goodchild v. Needham (1818), 10 

L. T. U. fe. 318. 

363. ,J — Deft, was indebted to pItC. in 

£17 ; & G. & W. were indebted fo deft, in £18. 
By agreement between C. Ac W., pltf. Ac d<*ft., the 
following document was delivered to pltf. : ” To 
Messrs. (I. Ac W. I retiu(‘st you will supply Mr. 
(\” (pltf.) with such parcels ot liomaii cement 
as h(‘ fehall re(|uire, to the amount of £J8 Ac charge 
to the account standing with you to my credit. 
JLC.” (deft.) Under this was wTitten ; ” To Mr. 
C.” (pltf.). ” On the consideration above named 
we agree to supply to >our order, when you sliall 
require it, Roman cement to the amount of £48. 
C. Ac W.” : — Held : this w^as an agrocnwml relating 
to the sale of goods within tlie exemption in 
Stamp Act, 1815 (c. 184), Sched. Part 1, Ac there- 
fore did not rcquu'e a stamp. - (’uatfield v, Cox 
(18.52), 18 Q. B. 321; 21 L. J. Q. B. 370; 19 
L. T. O. 8. 104 ; 16 Jur. 504 ; lls E. R. 120. 

*SVc, 7ioiVt stamp Act, 1801 (c. 30), Sched. T. 

364. Guarantee given up as consideration for 
promise.] — Brooks r. Haii.h, No. 102, post, 

365. Agreement to give time to principal 
debtor.] — A promissory noL^ by iirincjpal A surety, 
stamped as a note, had a clause stating that time 
might be given to oithi*r without the other’s con- 
sent, A the makers’ sigmatures then followed ; — 
Held : the note did not n^qiiiro an agreement 
stamp to enable th(' j)ayee or the holder to sue 
thereon. — Yates v, Evans (1892), 01 L. .1. Q. B. 
440 ; 66 L. T. 532 ; 56 J. P. 565 ; 36 Sol. Jo. 
274, D. 0. 

Annotation -RM. Kirkwood r. Caiioll, [1903] 1 K. B. 

631. 


SuB-srccT. 3. — Time for Stamping. 

See, 7iow, Stamp Act, 1891 (c. 39), s. 15. 

366. For proof on bankruptcy.] — A guarantee, 
though not stamped at tho date of the bkpey., 
may be proved when stiwuped . — ite Sheppard, 
Hx p, Nicholson (1810), 10 L. J. Bey. 8 ; 4 Jur. 
1066. 
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Part IV. — Interpretation. 


SECT. 1.- RULES OF CONSTRUCTION. 

Sirn-sECT. 1. — In General. 

At, generally. Contra CT, Vol. XIl., pp. 607 
el seq. ; Bonds, Vol. Vll., pp. 182 ei fieq. ; Deeds, 
Vol. XVII., pp. 212 ct seq. 

367. General rule — Construction as ordinary 
contract.] — W ood v. Phiestner, No. 639, post. 

368. .] — A pfiiarantee, like every 

other contract, must 1)0 construed reasonably, it 
must be construed by the words used, but also 
with i*ogard to the surrounding: circumstances 
(Fry, J.). — Lloyd’s v. Harper (1880), 16 Ch. I). 
290 ; 50 L. J. Ch. 140 ; 43 L. T. 481 ; 29 W. It. 
152, C. A. 

Jnnototions : — Refd. lie Flavcll, Murray r. Flavc-11 (1883), 

2.') Ch. D. 89 ; lie Oaco, Biiltourr. ('race, 11902) 1 Cli. 733. 

Mentd. Shephenni r. Bray, 11906) 2 Ch. 235 ; /^c(%vcndiBh 

Browne ’ri Settlnit. TruHtH, Ifonier v. Ra^^le (1916), 61 

Sol. Jo. 27 ; Barlcerv. Stlcknoy, 11918) 2 K. B. 356. 

369. Whole document to be considered.] — 

I»ARKER V. Wise, No. .545, post. 

370. ,] — JjOndon Assurance Co. v. 

Bold, No. 406, post, 

371 . Extraneous facts excluded.] — I xindon 

Assurance Co. v. Bold, No. 406, post 

Ordinary meaning of words.] — See Deeds, 

Vol. XVII., p. 266, No. 786. 

372. Construction from language used.] — 

Fvrer v. Lathom (Earl), No. 607, post. 

373. Whether strictly construed against surety.] 
— Stuaton V. Bastall, No. 1471, ]tosf. 

374. ,] — Mason v. JhiiTcnARD, No. 635, 

po^l. 

375. .] — Bacon v. (hiESNEV, No. 709, 

post. 

376. .] — IIarc.reave v. 8mee, No. 611, 

post, 

377. .]-~(l) A guarantee in the following 

words, ** I hereby agr(‘e to be answerabh* for the* 
payment of £50 for T. In case T. does not pay 
for the gin, etc., which lie ix^ceives from you, Ac 1 
will pay you the amount ” : — Held : it w^is not a 
continuing guarantee. 

(2) It is not unreasonable to expect from a 
party who is furnishing goods on th(3 faith of a 
guarantee, that lie will take the giiarantee in 
t<*rm8 which shall plainly & inLdligibly point 
out to tiie party giving tlie jniarantee the extent 
to which he expects that liability is to be carried 
(Bayley, B.). — Nicholson v. Faoet (1832), 1 
(V. & M. 48 ; 5 0. A: P. 395 ; 3 Tyr. 164 ; 2 L. J. 
Bx. 18 ; 149 E. li. 309. 

Anmtatwns : — Aa to (1) Distd. Mayer v. Isaac (1840), 0 

M. & W. 605. Aa to (2) Dbtd. Mayor v. Isaac (3 840), 6 
W. 605 ; Horlor r. Carpenter (1857), 3 C. B. N. S. 

1 <2 ; Wood o. Priostnor (18()6), L. U. 2 Exch. 66. Conid. 

ChnlniorH r. Victors (1868), 18 L. T. 481. Refd. Hufflcld 

f. Moadowb (1869), 20 L. T. 746. 


378 . ,] — ( 1 ) “In consideration of your 

supplying my nephew V. with china Ac eartheinvarc, 
1 guarantee the ])ayment of any bills you may draw 
on liim on account thereof, to the amount of 
£200 ” : — Held: a continuing guarantee, Ai deft, 
was liable upon it, although after it was given, 
goods to a greater amount than £200 had been 
supplied to <te paid for by V. 

(2) Qu : wiiether the doctrine laid down by the 
ct. in Xirholson v. Paqet, No. 377, ante, tiiat a 
giiaranL'e is to be const riu‘d liberally in favour of 
the party who gives it be law. 

(3) The generally received principle' of law is 
that the party wiio makes any instrument should 
lake care so to express llio amount of Jiis e)wm 
liability, as that he imiy not be boimel beyond 
what it was his intention that ho shemlel he'*, Ac, 
on the other Jianel, that the party wlio ree'eives 
the inslmment, As parts with the gooels e>n the 
faith of it should rather liave a construediou put 
upon it in his favour, because the we)rds eiro not 
liis, but thovse of the other party (Alderson, B.) 
— Mayer v. Isaac (184 Oh 6 M. Ac W. 005; 9 
L. J. Ex. 225 ; 4 .Tur. 437 ; 151 E. U. 551. 
Annotations :--Aa to (2) Consd. Heirlor v. (^arpeaitor (1857), 

3 C. B. N. S. 172. Aa to (3) Refd. Horlor v. Carpcnte‘r 

(1857). 3 O. B. N. S. 172 ; IJclIhdd r. McaelowH (1869), 20 

L. T. 746. 

379. .] — Wood v. Priektnkr, No. 639, post, 

380. Ut res magls valeat quam pereat.J Broom 
p. Batchelor, No. 103, ante, 

381. Surrounding circumstances to be con- 
sidered.] — Hoad v. Grace, Ne). 427, post. 

332, At time guarantee given.] Wood r. 

Prikstnkr, No. ()39, post. 

383. .] — Buroess V. Eve, No. 666, 

post. 

384 . Position of parties.] -Laurie r. 

SCHOl.EFIELD, No. 658, post. 

385 . ,]-<Huiujess r. Eve, No. 

post, 

386. What included under.] -Morreij, 

Cowan, No. HI, ante. 

387. .] — Pltfs. brought an action 

upon a writL'U guarantee sigra'd by deft. I)«*fl. 
did not plead Stat. Frauds. At tia' tri/il jillfs. 
gave evidenee of a verbal contract, A:- in finswcr 
t^ the case so set up deft, sought to niy upon 
Stat. Frauds : Held : if ih(* evidence was admis- 
sible at all, deft, was not <h4mrr<*(l from relying 
on the statutes by the fact that he had ned pleade d 
it in the first instance. A:; the judge hliould have 
directed tlie n<‘C(‘Ssary amendments to he* made* 
in the ]>loadings. Scnthle : the* (‘vide‘nce* w'as not 
admissible. 

I will a8.sumc now tiiat wes are to look at what 
are called the surrouneling circumstance's. But 


PART IV. SECT. 1, SUB-SECT. 1. 

367 I. General rule — 'Construction a a 
ordinary contract .] — A guaruntoo Rhoiilel 
bo confitnjod as all other contracts. — • 
Kvhtxeu r. WiNSTANLEY (1869), 20 
C. I‘. lOl.-OAN. 

389 i. iVhole document to he con- 

sidered.) — Bavk of Hamilton r. Bam- 
11018) 2 W. W. n. 953 ; 40 
I>. L. n, 482.~CAN. 

373 i. Whether strieily construed 
QOainat surety .) — The ct. always con- 
strues a guarantoo strictly against the 
jjwrantor, & the ct. always leans 
a construction which w'ould 
tnake the guarantc^e illusory.-— J on f.« 

11892), 13 N. .S. W. L. R. 
157 ; 8 N. 8. W. W. AUa. 


373 il. .1— Tiioiine r. Carman 

(1844), 2 Kerr, 381.— CAN. 

373 ill. .) — Kastner v. Wi.n- 

STANLEY (1869), 20 C. P. 101.--CAN. 

373 iv. .1— The rule that verba 

cartarum fortuis cu:oipinnlur ctmira 
proferentem shoulei not he uppUed to 
guarantee, but the claim against a 
surety is to bo conslelcreel slriciisaimi 
IlrTCHiNHON V. Boyd (1854), 
6 Ir. Jur. 353.— IR. 

381 i. Surrounding circumstances to 
be considen d. -Jones v, Mahon (1892 ), 
13 N. S. W. L. H. 157 ; 8 N. 8. W. W. N. 
142. -AUS. 

381 ii. — — •) — Kaht.nkr v. Win- 
(1669), 2(1 C. P. lOl.- -GAN. 


381 iii. ■ — - In e'onst ruing a con- 

tract of guarantee* t)ie* ct. is cntltle'd to 
look at the surrenineling cireunnstanres 
& other matters whle li e*xlhl(*el at llm 
time of the making of the ejontnwt, 
but is not cntit](*d to loe)k nt any 
negotiations that may have proviouHly 
taken place.— New Zealand I^oan k 
Mercantile AejKse'y (’o.. Ltd. v. 
Willis, [1920] N. Z. L. 11. 379.- -N.Z. 

JtUndion of parties.) — 

KakTNKU V. WlNHlANLKY (1869), 20 
C. P. 101. -CAN, 

y ----.) Ham (leiPAL Moo- 

KEIUK.A V. Mamseyk (1860), 2 W. K. 
4.H ; 8 Moo. Ind. App. 239.— IND, 

m.. Question for court alone.) — In 
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fiect, 1. — Jlulea of conairuciion: Suh-aecfa 1 d: 2, 

one has to be very cautious in construing Uiose 
words, not to Jet in. under tlie name of surrounding 
circumstances, otJier 4te totally different causes of 
action (Lorii) Halsbitby, C.). — Brttnning v. 
Odiiams JlnoTiiKBs. Jyrj). (1890), To Jj. T. 002 ; 
13 T. Jj. H. Of), II. r. ; revag. H. (J. aub nom, 
Odtiams UiioTiinRs v, Brunning, 74 L. T. 370, 

^nmUtiwns - Conid. Madden v. Capital & ConntlcB Newg- 
Iiapc‘r ( O. (No. 1) (11)01), 40 hoi. Jo. 11. Mentd. Pnt chard 
V. (‘ouch (1013), 57 fool. Jo. 342. 


Sun-foi5CT. 2.~-KECiTAri and Condition. 

A, In OeneraL 

Effect of recital upon other terms.]— <S’cc, Bonds, 
Vol. VIJ., pp. 183, 18t, Nos. 212-210; Deeds, Vol. 
XVII., pp. 302 el acq. 

If, Variance between Iterilal and Condition, 

SeCt generally. Bonds, Vol. VII., p. 183 ; Deeds, 
Vol. XVII., PI). 302 et aeq. 

888. General rule — Special recital — General 
condition Whether restraint on condition.] — 
C., by a written guarantee r(‘citing that M. had 
bcc*n a member of a late lirm, & required to borrow 
inom‘y to meet llio engagements of such late firm, 
agn‘<‘d to be surety to B. for all d(»bts contracted, 
or that might bo contracted, to A: in favour of B., 
k geiuTally for all the prt»seiit & future liabilities 
of M. towards B. M. for some time traded alone, 
At alt(‘i*wardB trad('d along with other parties, At 
eontraet<*d debts with B., which had no reference 
to the late firm, or to his solo f rading ; --//c/d ; 
though the recital of the guaranb^e was special, 
it (lid not contix)! tlie generality of the subsequent 
op(‘rativo words. 

It often hajipens that an engagement is given 
inoi*e extensive than is absolutely necessary for 
the limited object for which it is required, but it 
dot‘s not follow theivfrorn that the general engage- 
ment is neees.sarily to bo cut down (Lord Ckan- 
woHTii, C.).- Bank of British North America 
V. CUVIDLIER (18«1), 14 Moo. P, C. O. 187; 4 
h, T. 159 ; 16 E. B. 275, P. C. 

389. Appointment as baililT— Particular locality 
— Condition for execution of all warrants.] — 
Stoughton r. Day (1047), Aleyn, 10 ; Sty. 18 ; 
82 K. U. 887. 

Annnfn1ion» : Conid. Arlingtou v. Merrlckc (1678), 2 Saund. 

403. Refd. Wogton v. MaNon, Woston v. Chapman (1765), 

3 Durr. 1725 ; Wright i». Jliuwoll (J774), 3 Wlls. 530 ; 

Harc'lay r. Lucan (1784), 1 Term Hep. 291, n. 

390. Restriction on duration of liability — 
Though enlarged by condition — Fidelity bond.] 

“ During all the time ” shall be intended but only 
during the six months recited in the condition 
(Hale, C.J.). — Arlington (Lord) v. Merrickb 
(1072), 2 Saund. 403; 3 Kob. 45, 59 ; 85 E. It. 
12 J 5. 

.* — ^Apld* Barker v. Parker (1786), 1 TcrmJRep. 

287. Conid. Strimge o. Lee (1803), 3 East, 484. FoUd. 

fe Iven»ool W aier WorkgOo. v. Atkinson (1803), 6 Eagt, 507. 

snid. Parker e. Wise (1817), 0 M. ik k 239 ; Chapman 
V, Beckinton (1842), 3 Q. B. 703 ; Berwick v, Murray 

S , 14 Jur. 639 ; N, W. Ry. v, Whinray (18.34), 10 
77 ; Oswald v, Berwick -upon -Tweed Oorpn. (1856), 
6 II. L. Can. 856. Bold. Wright v, RussoU (1774). 3 Will. 


630 ; Barclay v. Lucas (1784). 1 Term Rep. 29L n. ; 
Haii^eU V. Loig (1814). 2 M. & 8. 363 ; 

(1824), 2 Bing. 32 ; Smith v. Holtzmeyer (1829), 8 L. J. 
O. 8. k. B. 105; Bamford v. Bee (1849), 3 Lx^. 380, 
Kitson V. Julian (1855), 4 E. & B. 854 ; Backho^ e. 
Hall (1865), 0 B. Ac S. 507 ; Skinett r. Fletcher (1867). 
L. U. 2 0. 1\ 469 ; Loatbloy r. Spyer (1870), L. H. 6 C. P. 
59.5. Hentd. Bridgewatc‘r v, Bolton (1704), 6 Mod. Rep. 
106 ; Stibbn v. aough (1719), 1 Stra. 227 ; ^^alo r. Reed 
(1S06), 8 East, 80 ; Hickiubotham e. Leach (184^ 11 
L. J. Ex. 341 ; Bucoleuoh v. Metropolitan Board of 
Works (1870), L. R. 5 Exeb. 221 ; Harper godscU 
(1870), L. H. 5 Q. B. 422 ; Danby v, Coutta (1885), 29 
Ch. D. 500 ; RatSiCtc v. Evans, 118921 2 Q. B. 524. 

391 . ,] — The condition of a 

bond recited tliat deft, had agreed with pltfs. to 
collect their revenues from time to time for twelve 
montlis Ac after words stipulating that “ at all 
times thereafter during tlie continuance of such 
his employment, & for so long as he should con- 
tinue to be employed ” he would justly account 
& obey orders, etc., confines the obligation to the 
period of twelve months mentioned in the recital. 
— ^Liverpool Waterworks Co. v, Atkinson 
(1805), 6 East, 507 ; 2 Smith, K. B. 054; 102 
E It 1382. 

Annotaiions : — FoUd. St. Saviour’s, Bostock 

(1806), 2 Bon. & P. N. II. 175. Distd. wSaiibom D. Bell 



wick’v. Muimy (1850), 14 Jur. 659 ; Klt»on v. Julian 

(1855), 24 L. J. Q. B. 202. Mentd. Danby t>. Coutts 

(1885), 29 Uh. D. 500. 

392. — J — A bond made by deft.’s 

testator as surety for E. with a condition reciting 
that E. had been & still was collector of the land 
tax Ac all other taxes & duties imposed by several 
Acts of l^arliiiment on the inhabitants of the parish 
of (/., by means whereof he received from the 
inhabitants of the parish of C. div(‘rs sums of money 
& conditioned for the due payment by K. from 
time to time Ac at all times thereafter, to the receiver 
general of taxes, etc., all & every such sum which 
he, E., should from time to lime collect Ac receive 
from the inhabitants of the parish for or on account 
of any tax or taxes then impost»d, or wliicli should 
or might tliercafter he imposed by any Act of 
Parliament, was lield to be confined to the current 
year for which E. was, at the date of the bond, 
collector, althougli it did not appear on the con- 
dition that lie was only appointed for a year ; 
it being shown by dett.’s plea that the said office 
of collector was an annual office Ac held os such 
by E. at tJie date of tlie bond, although it appeared 
by tlie i*eplic*ation that E. liold the office not only 
for that year, hut from thence to the time of 
exhibiting pltf.’s bill. 

Here is an express mention of duties thereafter 
to be imposeil, which shows that the surety meant 
to continue his responsibility beyond the period 
of the current year ; inasmuch as it could not be 
supposed probable that any duties would be 
imposed, so as to come into collection between 
Dec. 6 & Apr. 5 following. On the construction 
of this port of the condition the whole question 
turns. Assuming it to be improbable that taxes 
should be imposed between the times above stated, 
still it was not impossible, Ac the words might have 
been introduced ex abnndardi cautela ; & cer- 

tainly they do not necessarily import that the 
duties should be collected by him after the 
expiration of the current year. The words of 


an aotlon of guurantoc allt^cl to be 
conUiltuHi in a letter A: telegram In 
which there wen’' no words of doubtful 
trade meaning. Sc the extrinslo faet« 
not being in coulroveny ; — ; the 
question whether the words used 
amounted to a contract of guarantee 
wag for the determinatlou of the ct. 


alone. — B ank of Motctreal e. Mun- 
8TBK Bank U876). I. U. 11 C. L. 47. — 

IR. 

PART IV. SECT. 1, SUB-SECT. 2.— B. 

n. RetiricHon duration of lia- 
bilUu — Though leuentd bv reHiaU ] — 


A., the secretary of a board, & B., as 
hlg surety, gave a bond of office, 
reciting that it wag required that 
security should be given for the faithful 
performance of Sc dtitiee portalning 
to such office, & conditioned that A. 
should correctly keep any moneys 
Sc papers belonging to the board, 6c 



Paut 1Y. -Interpretatton. 


ns 


iho recil^d which afford the best ground for 
gathering the meaning of the parties, do not 
advert to any such collection. Jlesides, as the 
consequence of giving to the condition a more 
(‘nlarged ccmstmctiou, as to extend the responsi- 
bility beyond tlie current year, would be of so 
ginevous 6c, burdensome a natuie, we think it 
n‘quires more clear 6c certain words than are to 
be found in this instrument. If tlie bond may 
continue beyond the current year, it may do so 
lor the life of the collector during the whole period 
of his remaining in office ; it will attach on the 
surety^ whenever the person for whom he under- 
takes is in default ; 6c we know of no means sub- 
sisting at common law by wiiich iJie suri'ty can 
ix'deem himself from this interminable risk. All 
the eases from Arlington v. Merrick^ No. 1590, 
aw/c, to Si, Sovionfs {Sonfhwark) v, Bo'ilock, 
No. i2tS, 7 >os/, have narrowed the con «;t ruction 
of conditions of this sort to tlie actual term of 
of office (Loiu> ELLENiJOROuaii, C.J.). — Hasskll 
c. Long (1814), 2 M. 6l S. ; 105 K. R, 410. 
JnnotationH : — Consd. Poppln w. Cooper (IRliO, 2 It. A' Aid. 

4:tl. Apld. Loadley u. Evans (1S24), 2 llinp:. 152. Refd. 

I'arker r. VVlao (1^17), (1 M. & S. 2.11) ; London Assce. r. 

Hold (1844), 6 (J. ]t. .ilt. 

393. ,] — A bond, \vith one 

surety only, taken by comrs. of taxes under 
43 (leo. 3, c. 99, s. 13, is not, ilH'refore, void. 

Tlie office of collector under that Act is an annual 
office ; iV:, tliercfon*, At here a bond, after reciting 
the ai>pointmont of W. to be collector under the 
Act, was conditioned for the due colloetion by W. 
of the iMles 6c duties at all times tlioreafter - 
Held : th(‘ due eoll(*ction of the raL's for one yotw 
was a compliance with the condition of the bond. 

It is tru*‘ iliat the words “at all times h<‘ro 
after ” in the condition of tlie bond, would, taken 
by themselves, extend the liability of tlie siuvty 
ht‘yond that p(*riod, but i}ies(* woi*ds must be 
construed with ixderence to the recital 6c to th<* 
nature of tiu* appointment there mentioned, 6c 
the Ti'eital is that W. 6c had been appointed 
collector under the Act. If the statute make 
it an annual offic<* it is unueoos.sfiry to state that 
either in the bond or in pleading (Abbot, (IJ,), — 
Peppin V, Cooper (1819), 2 R. 6c Aid. 431 ; 100 
E. U. 423. 

Af)notatu/nt> : Apld. Lcariley v. EvaiiH (1821), 2 lUng. 32. 

^nsd. (’aiubridg** Corpn. v. DeaniH (I HAS), E. B. ic E. G(>0. 

Raid. Biraunghum C’orpn. r. Wright (I Sot), 16 O. IL 623 : 

Kitson V. Julian (JSr>r>), 1 Jur. N. S. 751. Meatd. (i^Aynno 

r. Bunioll (1840), G Bmg. N. C, 453. 

394. — ,] — A bond given to secure 

faithful performance of the office of a collector of 
pariichial rates, wlio was by Act of Parliament 
to be appointtnl by trusU'es for a year 6c then to 
be capable of re-el(*cUon, was conditioned that, 

‘ from time to time & at all times thereafter, 
dming such time as he should continue in his said 
office, whether by notice of his said appointment 
or of any re-appointment thereto, or of any sucli 
retainer or employment by or under the autho- 
rity of the said trustees, or their successors, to bo 
elected in the manner direct^'d by the said Act, 
he should use his best endeavours to collect the 
moneys received by means of the rates, in the 
^en present or any subsequent year,” etc. i— 
Held : the obligation of the bond was not confined 
w the year for which he was originally appointed, 
but extended also to all subsequent years in 
which he was continuously re-appointcd. — A uoebo 
V. Keen (18,36), 1 M. & W. 390 ; 2 CUle, 8 ; 3 I 


Nev, Sc M. M. O. 660 ; Tyr. Sc Gr. 709 ; 5 L. J. Ex, 
233 ; 150 B. K. 485. 

Annotations : — Distd. Bamford w. lies (1849), 3 Exch. 380. 

Refd. Birmingham C\>rpn. v. Wright (1851), 16 Q. B. 62.3 ; 

Oswald r. lh‘nvlfk‘iipon-TAVtvd Corpn. (18.54), 23 h, T. 

O. S. 272 ; Kitson v. Julian (1855), 3 C. L. B. 1201. 

395. .J — Defts., J. Sc H., gave 

a joint & several bond to pllf. ; the condition 
whereof recited that J. had been appointed clerk 
to pJtf., & tliat, upon such appointment being 
made, it was agreed that J., ^ S. as surety for J., 
should enter into the bond for the duo execution 
of his said f>ffice ; & the condition was dcclart^d to 
be that, if J. should, “ from time to time A: at all 
times, so long as he .shall continue to hold the said 
office or omployineut,” duly account for 6c pay to 
pltf. all sums of money received by him “ by 
viriu(‘ or in execution of his said office,’* Sc account 
for Sc deliver to pltf. all books Sc things “ which 
shall, at any time or times, be received by or come 
to his hands by virtue or in execution of his said 
office or employment,” Sc should “ at all limes ” 
i*egularly keep accounts of sucli sums, books, etc., 
Sc should “ faithfully Sc diligently, in all ri*spccts, 
demean & conduct hiiiLselt in ihf‘ SiUd office or 
employment. Sc in all matters 6c things relating 
to or concerning the same,” tlie bond should to 
void. J*ltf. declared on the bond against; (lefts. 
J. 6c S. Plea aft(‘r selling out the condition: 
that the appoininicnt of J. to the said office & 
(‘iniiloyment was for one year, from, cdc., to etc.. 
Sc no longer ; Sc that J. did widl 6S, truly observe, 
perform, etc., all tlie articles, etc., in ih(‘ condition 
spt'cilied. Heplication : that J., wdth tln‘ ass(mt 
of defts. & pltf.» remained in the said office Sc 
(‘irqiloyiniTit after the expiration of the year for 
a long xxTiod, A, during such la.st mentioned 
period. Sc b(‘foro the (‘ommencemimt of the suit, 
omit1(‘d to account, etc. for sums n^ceived by him 
“ under Sc i>y virtue 6c in execution of Jiis said 
office during sucli period.” On demurrer to the 
replication : —Held : (1) the allegaiion in the plea, 
as to the lime for which .1. was in fact appoin^d, 
liad th<* same effect os if the period of the appoint- 
ment wei*(* rc'cited in the condition ; (2) the plea 
showed a good dcdence, the liability of deft, on 
tlie bond not extending beyond th(‘ spt'cilled year ; 
(3) the replication diet not answer the plea, for 
that it did not show more than a fresh appoint- 
ment by parol, wliich would not be compreh(*nded 
in the condition of the bond. — KiTsoN v, Julian 
(18.55), 4 K. Sc li, 854 ; 3 0. L. U. 1201; 24 
L. J. (i. R, 202 ; 25 I^. T. O. M. 04 ; 1 Jur. N. S. 
754 ; 3 W. It. 371 ; 119 K. H. 317. 

396. Liability for particular agency — Condition 
for general agency —Receipt of money.] — In con- 
struing an agrt'cmoni in tlie form of a bond, in 
which a surety became liable for the due fultilmont 
of an agemt’s duties, therein iiarticularly 
enumerab^d, a genital (‘lauso in ih(‘ obligatory 
part of th(* bond must be int;eri)ret('d strictly. Sc 
controlled by reffenmee to t.he prior clauses sfiecify- 
ing ih(‘ extent of the agency : — Held : moneys 
receiviMl by an agent on account of his employers, 
during the time of his agency, but not in pursuance 
of th (5 particular agency disclosed to the surety 
by th<* 8p(‘cifled conditions in the bond, were not 
cover'd l>y the surety’s obligation “ that during 
the wliole time the said 11., the agent, shall con- 
tinue to act as ogent foresaid, in consequence 
of tiie above nscited agreement, he shall well Sc 
truly account for Sc pay to us, the employers 


^ for any inoncv« sncli Hoerctary : -//rW : iho condition received by A., which were outside 

....ich at any time thereafter miirht miiflt be read with reference to the the dutloH pertaining to hl» office. — 

^me Into hl« hands as such seoietary, recital. & its scop© might be thereby Kkith e. Fevelon Falui. Uniov 

« A. received Sc made default in respect restricted, & reading the two together Hobool Bkition (1882), 3 O. II. 194. — 

01 momeyn improperly paid to him os B, was not diabie for the moneys so CAN. 
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Sect. 1 . — Bulea of conalruciion : Svh-aect, 2, 

Sect, 2: Sub-aect, 1.] 

all sums of money received by him on our account.** 
— Napieh V, Buuce (1812), 8 (Jl. Ac h’in. 470 ; 8 
E. K. 181, IL Im 

397. Appointment “ during pleasure ** — Con- 
dition lor performance while holding of!lce-~Rate 
collector.] — A ix'i*Hon apj)oinied to fict as over- 
seer for collecting borough rate in a ijoilion of a 
jjarish, under 7 Will. 4, Ac 1 Viet. c. 81, s. 8, is not 
one of the borough olllcers who are U) be appointt'd 
“in every year “ under 5 Ac 0 Will. 4, c. 70, s. 58. 
Qu. : wlictlier such an olIlc(*r can legally bo 
appointed for an indeflnite time, during the 
pl(*asuro of the eounril. 

Whore i>arti(‘H liad become stjretios in a bond 
Hiciting that K. had been appointed to act as over- 
s<»er for making Ac levying borough rat(*s in that 
part of parish A. which lay within the borough of 
H., duting the ])loasur<* of the council, Ac the bond 
was conditioned for performane(} of the duties 
<luring such time as A. should act as such over- 
seer : — Held : tli(' sureties wer(» liable beyond the 
(‘\piration of tlio y(‘ar, A. continuing in olllcc ; 
for there was no law limiting the duration of the 
olllcc to a year, so as to control the express stipu- 
lations of the bond. — JliiiMmcuiAM Oohpn. v, 
WiMOHT (1851), in Q. H, 022 ; 20 L. .1. Q. 13. 214 ; 
10 L. T. O. S. 459 ; 15 J. D 510 ; 15 .Jur. 719 ; 
117 K. H. 1019. 

398. Retrospective liability — Condition follow- 
ing words of statute.) -l)t‘bt on bond made by 0. 
Ac his Him ‘ties, with a condition r(*eiting 27 (leo. 2, 

85, Ac that C)., lour yeai's before' the date* of 
bond, was appointed . . . collector of the jmor 
rijtj'S to be l(‘vi(‘d Ac raised in the i)arish, Ac con- 
ditioni'd that (I should account as olt/im as 
reipiiiH'd, for all moneys so collect ('d Ac reci'ived 
by him, by virtue of the Act, etc. Ijrc'ach, for not 
accounting for moneys collecU'd Ac ri'ceived since 
the making of the bond, etc. Tlea, that O. 
acetnmU'd for all tlu* moneys collected & received 
by him bi'fore the making ol the bond ; that the 
otUce of colh'cting is an annual otlice ; that C. 
accounte«l for all the moneys colh'cted received 
by him uithin the current year of office in which 
the bond was made : //rid : both pleiis were 
ill, for by t he words of the statute the appointment 
was proRj)ectiv(*, to collect futim' rates, Ac not 
rest rospecti V(» only, Ac the condition wius in the 
words of till' statiitc without any i*estraining 
words. 

Upon tilt' (piestion wlu'ther the oliligation is 
pmspectiye or retrospective only, tliere Ls nothing 
in the rt'citnl to show it retroa})ective only ; Ac if 
it bail not bet*n intended to gt> along with the 
ollice one w’^ould have expected words in the 
c(>ndition to i*estrain its elTect. But tht' words in 
tho condition are tho very wxirds of the Act. 
'rium'font it must be intended that they were 
meant to bo prosjx'ctivc the same as the Act 
(Haylky. ,r.). -Cithling v, Ojialklen (1815), 3 
M. & S. 502 ; 105 K. U. 098. 

^t)nw^tlon:-~nad, KlUou v. Julian (1855), 4 K. & B. 

399. Liability during appointment at fixed 
salary — Change in method of remuneration.] — 

Jn Jan. 1851, deft, as surety, executed a bond 
to a railway co., which, after reciting that the 
CO. had agi'ood to npi>oint L. as their dork or agent, 
IM }m of selling coal, at a yearly sSary 

of 1100, w^as conditionea for the duo accounting 
moneys received by him for the usc' 
of the CO. ]j. performed the duties of such clerk 
or agent at the above^ salary until May, 1851, 


when it was agreed between li. & the co. to sub- 
stitute for such salary a commission of 6d. per ton 
on all coal for wliich lie should obtain orders. 
From tliat time L. was paid for his services by 
such commission, which amounted to a larger 
sum than tho fixed salary. In 1852, Ij. was 
indebted to the company for smns wliich he did 
not pay over ; Ac the co. having sued deft, on the 
bond : — Held : the condition of the bond was 
restrained by the recital, so tlmt deft, as surety, 
only undertook to be responsible for the faitliful 
conduct of li. wliilst lie continued clerk at such 
fixed salary Ac conseiiuently deft, was not liable 
after the change in the mode of ri^muneration. — 
North Western By. Co. v, Wiiinrvy (1851), 
10 Kxeh. 77 ; 2 0. L. II. 1207 ; 23 L. J. Ex. 2(51 ; 
23 L. T. O. S. 1C3; 15(5 E. 11. 3(53; f<ub nom, 
London Ac North Western By. Oo. v, Whinray, 

2 W. B. 523. 

Annotations : — Distd. Sanderson v. Aston (1S73), L. 11. 8 

Kxch. 7.3. Consd. Holme v. Bninsklll (1878), J Q. B. D. 

405. Refd. Stewart v. M‘Keau (185.5), Ij. J. Ex. 115. 

400. Specified port of embarkation — Embarka- 
tion at another port— No port specified in condition.] 

-Deft, as surety, executed a bond, the condition 
of which recited an agreement between the 
directors of an l<]ast Indian By. Uo. Ac P., whert'by 
it was agri'od that P. should forthwith proceed to 
such plac(' in tho East Indk's at such (ime, Ac by 
such conveyance as the co. should direct Ac should 
there si'rve tlie co. as engineer at a certain salary 
per month, to commence from the day of his 
embarkation at S()uthampt/>n. The condition 
was in the lenns of the recited agreement, but 
mentioned no i)laco of embarkation. 3’iio co, 
paid for the ])assag(' of 1*. to India, on board a 
vessel about to leave Southampton ; but tlu' bond 
not having b(*en exeeuti'd in 8ullici(*nt time to 
t'nable him to go by that V(‘s.s('l, he was dirccti'd 
by the co. to go by way of Marseilh's, Ac so nu'i't 
the vessel. lie embarked at Dovt'r but lu'vor 
reached Mai^si'iHes Ac iu a short lime ri'turned to 
this country: —Jlrld: thi‘ condilion of th(‘ bond 
was not restrained by the recital. A: consi'fpiently 
the surety was liable, not w it list and ing 1 lie princii)al 
did not embark at Southampton. — E vans r. 
Earle (1851), 10 Exch. 1 ; 2 (’. J.. B. 1222 ; 23 
.1. Ex. 2(55 ; 2 W. H. 17(5 ; 15(5 K. B. 330. 

401. Appointment as treasurer for year— Con- 
dition as to future elections— Change in law — Ofllce 
made tenable during pleasure.] — 5 Ac (> Will. 4, 
e. 7(5, 8. 58, rc'(piiiH'd tliat the couiieil of a borough 
should annually elect tlu* tri'asurer of the* borough. 
While tliat Act w'as in forci', M. was elect (‘d 
treasurer of the borougli of B. for “ th(‘ year (‘Tiding 
Nov. 9, 1812, if it should so long ph'ase th(' said 
council, but not otherwi.st*.” lie gave* liond witli 
surt'tii's for tho duo dischai’go of the duties of his 
ollieo. The bond ri'citcd the oh*ction, Ac was con- 
ditioned for the due accounting by M. for all such 
moneys, etc. “ lus T, the said M., shall or may recover, 
or receive, in vii'tue of my said appointment as 
treasim'r as aforesaid, during the w’hole time of 
my continuing in the said ollice in consequence* 
of the said election, or under any annual or other 
future election of the said council, to the said 
otlice.’* After the bond liad been givx'n, 0 Ac 7 
Viet. c. 89, was passed. Sect. (5 of that Act 
repealed sect. 58 of the previous statute, A: 
directed that, instead of the treasurer being 
annually elected, he jihould “ hold his ofllce during 
the ph'asuro of the council for the time being.** 
M. was ro-oloctod in Nov. 1843, after the passing 
of tliis latter statute ; no fresh bond was taken : — 
Held : under the original bond, the sureties con- 
tinued liable ; the election in Nov. 1843, was “ a 
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future election ” within the true intent & meaning 
of the bond ; that M. did continue in the office 
of treasurer witliin the true intent & meaning of 
llie said bond. — Oswald v, Berwick-upon- 
Tweed OORPN. (185()), 5 U. J.. Oas. 850 ; 25 
Jj. .1. Q. B. 383 ; 10 K. H. 1139 ; sub uom. DoniE 
r. Berwick-on-Tweed Corpn., Benton r. H\me 
Oswald v. Same, 27 Ji. T. O. S. 311 ; 20 ,1. P. 53! • 

2 .lur. N. S. 743 ; 4 W. B. 738, H. L. ; ajfg. M. C. 
sub nom, Berwick Corpn. v. Oswald (1851), 3 
JO. & B. 053, Ex. Oh. ; (1853), 1 E. & B. 295. 
Anno^ions .-—Distd. Pybus r. (Jihb (IS.'iG), 6 K. & n. 902 • 
Uad^>r r. linch 0857). 29 L. T. O. H. 88. Consd. Dart- 
inouth Corpn. v. Silly (1857), 7 E. & B. 97. Distd. Cam- 
mH?? & K- CfiO. Reid. 

Whitiray (1854), 10 Kxch. 77 ; Kitson i>. 

nnvn « J*®^*** t^Pence v. Healey 

(185J), 8 Exe ». 668 ; Hughes v. Liimley (18.54), 4 E. & B. 
d58 ; Vansittart v- lavlor (1855), 4 E. ic B. 910 ; Baily 
- - Do Crespigny (1869), L. H. 4 Q. B. 180; (Wuh v 
Collins (1884), § App. Ca«. 20.5. ^ ^ i 


Ad. & El. 309 ; 3 Per. & Dav. 452 ; 9 L. .T. Q. B. 
194. 

Annotations : — As to (1) Consd. Bell v, Welch (18.50), 9 C. IV 
154. As to (2) Folld. Uoldbhede r. Swan (1847), 1 Exeh. 
154. Expld. Way r. Hearn (1862), l.H C. B. N. S. 292. 
Reid. Chapman v. Sutton (1846), 2 C. B. 6:U ; Edwards 
V. Jevons (1849), 8 C. B. 4.‘16 ; Bainhrldgo v, Wado C18.50), 
16 Q. B. 89 ; Broom r. Batchelor (1856), I H. 6c N. 2.55. 
As to (8) Reid. Allnutt v. Ashendon (1813). 5 Man, & O. 
392 ; Cnrlewis r. Clark (1849), 3 Exoh. 375 ; Steele r. 
Hoe (1849), 14 Q. B. 431 : Colbourn v. Dawson (1801), 
10 C. B. 765. As to H) Reid. U. ». WalU (1854), 18 .1. P. 
87. Ucjierally, Reid. Melnert/.hnffen Davis (1844), 1 
CoH. 335 ; Money r. Jordan (1852), 2 Do G. M. 6c (1. 318 
Hall i>. Condor (1807), 2 C. B. N. S. 22. Mentd. Kearns 
V, Dnix’ill 0818), fl C. B. 596 ; SuutlmU i’. lllgg, Forman 
e. Wright (1851), 11 t\B. 481 ; Mather a. Maidstone (1856), 
27 L. T. O. S. 261 ; Cheale v. Konward (1858), 3 De G, 
6c J. 27 ; Hart r. Miles (1858), 4 C. B. N. S. 37 1 ; Wcbtlako 
r. Adams (1808), 6 C. B. N. S. 248. 

403. Where no ambiguity— Inadmissible.] 

— JiONDON Assurance Co. v. Bold, No. 109 , 

post. 

404. Position of parties — Capacity in which 
document received— Principal or agent.] — Bate- 


Sect. 2.— ADMISSIBILITY OF EXTRINSIC No. 20S, autc. 

EVIDENCE, 405. Co-obUgors of bond — Who is surety.] 

STTH-HTi'r'T 1 Tm — Pfiml ovidoncp iiiay !)(' giviui to hIiow, A.s botwoou 

j . IN GENERAL. co-obligors ill a bond, tliat one of thorn was 

(jpuerally. Deeds, Vol. XVJI., iip. 302 el only a surol y for tho oilior. A. iVt Ji. join in a bond 

to hocuD' iiionoy, liorrowed by Ji. for tho tiso of a 
T prove consideration.] — ?/o?o, Morrantilo third poison ; as !>otwoon A. A B. A. is only a 
IjUw Amendment Act, 1S5() (c. 97), s. 3 ; A: see surety, — Jioi/roN r. Cooke {IS25), 3 !j. O. S. (Mi. 
i*art III., Sect. 3, sub-seet. 4, H. (b), anie, 87. 

ciKi 7 * General rule-— Where ambiguity — Admis- 406. Capacity in which money received - 

sioie.j Declaration in cwsv/n/p.s <7, slating iliat deft. Joint receipt by surety & partner.] — Tlie condifjou 
promiseii, m consideration that idfts., at Ids of a bond given by d(‘li. to pllf.. after ri'citing 
^ ^ P*vo up to liini a c(M*tain guarantee tliat A. had been a])p()ini<‘d agent for pitf., wliicli 

ot tl(),U()0 on belialf of J^., tlion lield by pltfs. cmploynnuit lie liad acc(‘])ted, A undertaken to 
\vermeut, tliat pi tfs. gave up tlie guarant(*e, Imt p<Tform the trusts thereof, was declarcul to be 
aott. (lid not perform liis promise. Phm, that the | that, if A. should, during his (‘outimiance in such 
guarantee was a promise to answer for tlie debt einploynuuit, faithfully dt*in<‘ari Ao conduct himself, 
ot anciUior, & tliat there was no agrecumuit, etc.. As whim rcriuir(‘d, aci‘ount for A: ))ay to pltf. all 
in writing, wherein any sulflcient considc^raiioii moneys whicli he liad re(*eived or should ther(‘- 
was stall'd according to Stat. J^Vauds, s. 4. MMie after iM'ccdve for jillf.’s use, tin* bond should be 
sujiposed guarantee was contained in the follomng void. Declaration on the bond set out tli(» con- 
memorandum signed by d<‘ft. : - “Messrs, dilion, At averred that, while A. remained in the 
11. (pltfs). In consideration of your being in emidoyiiient of pltf., us agent aforesaid, A. received 
advance Id L. in the sura of £10,900 for tlie pur- for the use of pllf. moneys, amounting, etc., but 
eiiase of cotton, 1 do hereby give you my guarantiee did not, when required, account, etc. Pica; 
lop that amount on their behalf. .T. JJ.’* : — Held: tliat A. did not, while lie remained in the S(*rvic(^ 
(1) the guarantee did not nec(‘ssarily imply a past of pltf. as such agent as in the declaration 
advance ; (2) pltfs., on a trial, iniglit have olTered mentioned, receive' for the use of pltf. tlie sums 
evidence to show that future advances Jiad mentioned :“-//chf : pltf. di<l not support tlie 
>een C(>ntemplated ; (3) the paper on wliicli the issue by proof that A. As B., as partners, were 
guaranw>e was written appeared by the declaration employed by pltf. as agents, As in that character 
^ plea to have been given ui) by pltfs. to deft. & tliis liad jointly nu'eivcd inom'y for jiltf.’s uh<‘, it 
one was consideration for a jiromise ; on the trial appearing that A. had ni'vi'i* Ix'en eiii)>loyed by 
I an issue of fact raising the question whether or pltf., or ri'ceived monc'y for liiiii sol(*Iy : As no 
ot iJi(» above guarantee liad been delivered up the diffenmee woidd be madi' by proof that deft, 
guarantee might bo givim in evidence though knew that A. was to be employed only as partner 
unstainp('d.— Brooks v. llAiciii (1840), 10 Ad. & El. wit Ii li, 

^ 5 intention of tlic' juirties to tlio instrumi'nt 

^JJU> y. C. 8uh nom. Haioh v. Brooks (1839), 30 is to be the crilerion, but that is in genc^ral to be 


PART IV. SECT. 2, SUB-SECT. 1. 

if? *•. rule- Where ambigui 

f 1 — Deft, by writlnfir asrroi 

♦'P W.. but tho writii 

ovldenco 
circumstances wi 
ambljfuity.* 

JOVBS (1890), 7 Man. L. K. 73. — CAl 
no amhiguity- 

*'*'*^1' It was propose 
N.. that if he wou] 
him made t 

on P*^P«rty to be pi 

on record, he, N., would ^vo hli 


security on other real propi'rty for tho 
payini'nt of moneys, to which pltf. 
ojrroecl ; 6s pltf. averred that, in con* 
Bldoratioii that ho would allow tho 
aHsiffiimrnt to bo put on rec'ord, dofls. 
proniHtxl that tho arrangement made 
with N for the payment of th^' balance 
should be duly carried out, otherwise 
defts. would pay pltf. £135, that being’ 
tho sum t o bo socurod. The guarantee, 
when produced, showed that dofts. 
had not agreed ab^jolutcly to secure 
pltf., as alleged, but to pay tho £135 
If N. did not do so : — Ileld : oral 
evidence of an agreement to tlie ofTwt 
declared upon was mailinlsHll^le. — 
Irvivk V, Nicholson (1861), 20 

U. C. n. 461.— CAN, 

o. Position of parties — Capacity 


irfioh gunranttr signed.] 
rL-,ivii\'. Bic(j\m c. Ahmad Wam 
Khnn (1903), 1. h. Jt. 25 All. 337. - 

IND. 

p. Ohahamk V. Gua- 
HVMh. (1887), 19 L. U. Ir. 219.— IR. 

q. 7’rt pnerc reserved ion of rights — 
Agatnst surety.]— On tho maturity & 
non-payment of a mige., tho grantee 
of tho equity of redemption, who had 
eovonaiitod with the mtgor. to pay the 
mtgo. moneys, executed a now mtgo, 
to the holder, through several mesne 
aHsigiimcnts, of the original mtge., tho 
new mtgo. extend mg the time for pay- 
ment of the principal & reducing (he 
rate of interest, the mtgoe. refusing 
to discharge the original nit*ro., 6c 
orally reserving his rights against tho 
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Beet 2 . — AdrmeBxhilHy of eairinsic evidence: Sub^ 
seda, 1 <fc2. Sect 8; Bub-sect. 1.] 
aaccriainr^d from tlie words of the instrument. 
Wo may indeed look at the circumstances whicli 
occurred at the time, in order to understand what 
the parties were about, but when, as here, a bond 
has an express meaning in the words wliich it 
contains, wc are not to admit any evidence to 
diminish or enlarge its meaning (Coleridge, J.). — 
London Assuranob Co. v. Boi^d (1844), i\ Q. B 
514 ; 14 L. J. Q. B. .50 ; 4 L. T. O. 8. 112 ; 8 
Jur. ni8; 115 E. K. 192. 

Annolaiiove : — Consd. Milln v. Aldcrbury Union Qrdns. 

(l8i‘J). 3 Exch. 590. Refd. Monteflore v. Lloyd (1863), 

15 (\ IJ. N. S. 203. 

407. Capacity in which guarantee signed-^ 

Principal or agent.] — By arts, of agreement under 
seal between A. &> co., <fe Y. & co., Y. & co. agreed 
to do certain work for wliich A. k, co. were to 
mak<* certain payments, k the agreement con- 
tained this clause, “ It is further understood 
bi*twe(‘n the parties to tliis contract that »S. 
guarantees payrnemt to Y. k co., of all moneys due 
to them under this contract.” The attestation 
clause was ” signed k delivered by Y. k co. in 
the i)re.sonce of T.,” k S., acting under a power 
of attorney, signed as follows: — ” P.P.A. A. 
k CO., J.S.” Y. k CO., su(‘d S. as guarantor, k 
('vidence was given at the trial of stat(*ment8 by 
H. at tli(‘ tinn» of execution, that he intended to 
sign on his own behalf as well as on that of A. 
k co. A verdict was found for jdtfs. S. moved 
for a n<‘W trial on the ground that he had not 
signed the guarantee: Held: evidence that 
H. intend(‘d to sign in his own light as well as on 
heh/ilf of A. k eo., did not contradict the docu- 
ment, k was admissible, k that 8. must be taken 
to have signed as a contracting partv.- Young v» 
8rmjLBU (1882), 11 Q. B. I), 051 ; 40 L. T. 540, 

408. To identify debt guaranteed — More than 
one debt in existence.] — A promise in writing to 
pay a debt, to be transfernnl from promisor’s 
account to^ that of a third party, liis agent : — 
Held : valid, as a guarantee, A, parol evidence 
adrnitbui to identify the debt. 

Th(|rt^ appear to liavc' boon two debts, k the dis- 
mite is as to which of them the promise ap])lies. 
That can be pro\ed by parol, tor though by Stat. 
Frauds, tln‘ contract must be in writing, the 
ambimuty is latiuit k rni‘-ed by ]iarol evidence, k 
ther(‘fore may be nmioved by parol evidence 
(Bramwkll, B.). Brunton V. Dullens (1859), 
1 F. k F. 450. 

409. To supply consideration.] — Shortrede r. 
Cheek, No. 712, post 

410. Mercantile Law Amendment Act, 

1856 (c. 97), 6. 3.]~“(1) Since above sect, though 
parol evidence may supply the consideration for 
a guarantee, it cannot be admitted to explain the 
promise. 

Above sect, does not make a promise good which 
was not good before (Byles, J.). 


Above sect, intended to exclude parol testimony 
as to the terms of the promise itself (Oockbubn, 
C.J.). 

(2) In a letter written by deft, to pltf., relating 
to a proposed mtge., the following words are not a 
sufficient guarantee within Stat. Frauds, s. 4 — 
“ I will take any responsibility myself respecting 
it, should there be any.” 

The letter, if read by itself, without reference 
to any previo^ conversations, would be a promise 
to bo responsible for any sum of money, however 
large, at any rate of interest secured by any kind 
of mtge. on any land, with any title. That would 
be an unreasonable construction k is not its true 
meaning. It evidently refers to previous con- 
versations in which these particulars were supplied. 
The whole promise, therefore, is not in writing, 
as the statute [of Frauds] requires that it should 
be. [The contract] cannot be made out without 
reference to previous conversations. A consid (‘ra- 
tion expressed in writing formerly discharged two 
offices, it sustained the promise & might also 
explain it. Now, however, parol evidence, though 
it may supply llie consideration, cannot go further 
k explain the promise (WiiJ^iAMS, J.). — Holmes 
V. Mitchell (1859), 7 C. B. N. S. 201 ; 28 L. J. 0. P. 
301 ; 0 Jur. N. S. 73 ; 141 E. R. 850. 

Annotations: — As to (\) Refd. Sht'ci'fl v, TliimLlcLy (1897), 

76 L. T. 709. Ah to (2) Refd. North Staffoidshiio Ky. v. 

l*otk (1800). B. B. 6c L. 986. 

411. To explain promise — Inadmissible.] — 

Hoij^ies V. Mitchell, No. 410, ante. 

412. To defeat guarantee — By contemporary* 
oral contract —Varying surety’s liability.]— Pltfs. 
sued defts on a promissory note made by d(*ft. co. 
k indorsed at the r(‘quest of pltfs. by deft. D. who 
was president of deft. co. The note was given 
in part i>ayment of goods supplied by pltls. to 
deft. CO. Deft. co. did not appear at the trial, 
but deft. 1). appeared k set up an oral agreement 
made by him with pltfs., contemporaneous with 
the promissory note, lliat he was not to be called 
upon to pay if the goods supplied to deft. co. 
should b(‘ unequal to sample. U’ho goods were 
retained by deit. co., but D. proved that they 
were unequal to sample : — Held : the oral agree- 
ment reli(‘cl iij>on by 1). not being an agreement 
suspending the coming into force of the contract 
contained in the promissory note, but being an 
agreement in defeasance of that contract, evidence 
in support of it Wiis inadmissible, k I), was liable 
on the i>romis8ory not(».~ IIitchings k Uoult- 
HUII.ST Co. V . Northern Leather (’o. op America 
k Doushkess, [1914] 3 K. B. 907 ; 83 L. J. K. B. 
1819; 111 L. T. 1078 ; 30 T. L. K. 088 ; 20 
Coin. Cas. 25. 


Sub-sect 2. — To 1’rovp. Future Consideration. 
See Sect. 3, sub-sect. 2, post 


aasifrnor to him of that mtsre.* who Imd 
oovouanlod that tho lutkc. inonoys 
should bo paid : -Held • parol evidence 
of tho reservation of rights aaainst the 
surety was admissible. — Tbusth Corpn 
OK Ontakio t>. Hood (lft»C), 27 O. 11. 
135 ; 23 A. U. 589.— CAN. 

r. To rectify autiranke — Admissible,] 
— 8TLVESTKR V, PORITCH (1896), 11 
Man. L. K. U8.~CAN, 

••7*0 pory terms — Inadmissible,} 
—•The letters of F. k tho fironeral 
manager of tho hank. If they con- 


stituted an aRnM^mefit which controlled 
the terms of the bond, os tho guarantors 
oontendod, wore not adniissible in 
ovideuoe, bcoauso they would va^ tho 
tenns of the bond. — MiTHEB v. Bank 
OF OrrAWA (1919), 40 O. L, R. 499; 
61 D. L. U. 353 ; 17 O. W. N. 249.— 
CAN. 

t. .] — OoiA>NiAL Bank op 

Nkw Zralanp V Lewis & Moffett 
(1887), 5 N. Z, L. R. 465 (S. O.).— 
N.Z. 

To show collitsion — 


rolled principal debtor d- creditor,]— Where a 
mtor.s person is sued upon a bond given by 
lie in him to pay such a sum as the obligee 
rj tho should obtain judgment for in another 
Bank action, he. tho obligor, may rive 
499 ; evidonoe of the facts on widen such 
J49. — other action was brought, for the 
pilose of proving that there was no 
^K of substantial cause of action, Sc that the 
ffett parties coliuslvely & fraudulently 
O.). — allowed Judgment to be entered up. — 
Hutchison r. Hooker (1883), 2 

N. Z L. R. 134 (9. C.).— N.Z. 
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SECT. 3.— WHETHER CONS©ERATION PAST OR 
FUTURE. 

SxJB-SECT. 1 . — In General. 

413. Future consideration presumed — Ut res 
magis valeat quam pereat.] — S, & another, the 
deacons of a Baptist Congregation; being receivers 
of its general funds, & managers of its finances, 
bound themselves, by writing, to E., then resigning 
the office of minister of the church, to repay him, 
with half-yearly interest, £700, which ho had 
advanced for the building of a chapel. Besides 
tJie general revenue above-mentioned, tlxero were 
funds vested in trustees, which were usually applied 
to the maintenance of the minister for the time 
being, & were likewise applicable to the relief of 
the poor. After the undertaking to E., a new 
minister was appointed ; & he agreed with the 
congregation that he would be responsible to S., 
who was still deacon, & to any future deacon or 
deacons, for the continued repayment of E.*s debt ; 
& lie also consented that periodical payments ot 
it should be made out of the trust funds. 8. 
afterwards resigned ; & tli(3 new minister gave 
him a written undertaking as follows: “In 
consideration of your having resigned the office 
of deacon & your connection with the Baptist 
church ” at, etc., “ I hereby agree to hold myself 
responsible to you for the payment of the sum of 
£150, duo to the Bev. E. by the Baptist church,’* 
etc., “ & also the int-orest for the same, at the rate ’* 
etc., ** being the residue of the sum of £700, princi- 
pal & interest, remaining unpaid, for which you 
became responsible,” etc. By an instrument,” 
ole.: -Held: the written instrument given by the 
luinihtor showed a valid coritra(’t ; for that the 
words miglit import either a past or a concur! ent 
consideration on S.’s part, <te that construction was 
to be preferred which made the instrument good. — 
Steele v. IIoe (1849), 14 Q. B. 431 ; 19 L. J. Q. B. 
89 ; 14 L. T. O. S. 327 ; 14 Jur. 147; 117 E. B. 
108. 

Anmtaiions : — Beld. Colbourn v. Dawbon (1851), 10 P. B. 

765. Mentd. lit Mcllemy, MeUennott v. Boyd, {18911 

2 Gh. 428. 

414. .] — Bainbridgb v. Wade, No. 

425, post. 

415. ‘‘ Having agreed to stay action.] — 
Declaration, in assumpsit, stated f hat T, had com- 
menced an action against M. for £165 ; & that, in 
coiusideratiou of ’B.’s “ agreeing to stay the said 
action,” doit, promised to pay T. the £165 within 
six months next after the decease of A. The 
promisis as proved, was, to pay, as above, in con- 
sideration of T.’s “ having agreed ” to stay the 
action : — Held : no variance ; Ac a valid con - 
aideration was proved. — Tannkb v. Moore (1840), 

0 Q. B. 1 ; 15 L. J. Q. H. 391 ; 7 L. T. O. S. 202; 
11 Jur. 11 ; 115 E. B. 1170. 

AanotaUon : — ^Rsld. QoldHhode v. Swan (1847), 1 Kxoh. 154. 

416. “ Having released ” debt.] — In an action 
of assumpsit on a guarantee, pltf., in support of 
an averment in the declaration, that ho iiad 
executed a certain indenture, gave in evidence , 
the following document, signed by deft. : “ In i 


consideration of your having by indenture agreed 
to accept payment of the debt owing to you by W., 
by the following instalments; that is to say, 10s. 
in the pound, on Aug. 18, next, etc., I promise to 
guaran^e the payment of the instalment s.” There 
was evidence that, when W.’s creditors r(‘coived 
the guarantee, they signed the deed at the same 
time : — Held : the true construction of the 
guarantee was, that, if at some future lime pltf. 
shall have released the debt, deft, will guarantee 
the same to him ” ; &, therefore, that it did not 
prove the averment in the declaration. 

Tlio guarantee was as follows : — “ In considera- 
tion of your having, by indenture bearing date 
Feb. 18, 1847, agreed to accept payment of the 
debt owing to you by W., amoimting to the sum 
of £050 by the following instalments ; tliat is to 
say £325, part thereof, being at the rate of IO 5 . 
in the pound on Aug. 18, 1847, & £325, the residue 
of the said debt, on Feb. 18, 1848, A of your 
having, by the same indenture, released the said 
W. from Bucli debt, I do hereby guarantee to you 
the payment of siieli debt or sum of £050 at the 
times <fe in manner aforos/iid. Dated Feb. 18, 
1847.” This guarantee w^as signed, by deft, at 
an antecedent xxeriod but being delivered to his 
attorney to be handed over to jdtf. wc think that 
It must be considcrc'd as an admission inacle by deft, 
on tlie day on which it was so handed over & is 
the same as if it had been written A: spoken by 
deft, at that time. What then is the true con- 
struction of the guarantc'e ? The ct. may treat 
those words [“ having nOeased ”] os meaning 
that if at some future time pltf. shall have released 
the debt, d(‘ft. will guarantee the same to him. 
If this be so, the d(‘claration will be supportx'd, 
but the admission will not prove the avtTment 
that, in tact, such a release was executed. Wo 
think this is the tme construction of this guarantee 
(Alderson, B.).— Kino v. Cole (1848), 2 Exch. 
628 ; 17 D. J. Ex. 283 ; 154 E. B. 042. 

Annotation : — Refd. Steele v. Hee (1849), 14 Q. B. 491. 

417. Money “ advanced or to be advanced ~ 
Future advances negatived.] — Bell v. Welcmi, No 
101, ante. 

418. “ Balance that may be due.”]— Broom 
V. Batchelor, No. 103, ante. 

419. UabiUtles ” Incurred.**] — Chalmers n 
Victors, No. 105, ante. 

420. Onus of proof — On plaintiff.] — A declara 
tion in assumpsit averred that in consideration 
that pltf. would supply goods to W. B., d(‘lt. 
promised to pay for them & then avt^rred a supply 
of goods Ac non-payment. I’he giiarantx'O was as 
follows t*-” Messrs. 11.— All goods i)urchased ot 
your firm by W. B. of Ia. I hereby Agree to pay 
for when due ” : — Held : it was incumbent on 
pltf. to prove that it was given for future supplies. 
— ^Harvey v. Pritcijabd (1845), 1 New Bract. 
Gas. 179 ; 4 L. T. O. S. 338. 

421. .] — A promissory note given by 

principal At surety for a definite sum, & payable 
on a fixed day, is presumed <0 be given in con- 
sideration of an advance at the date of the note : 


PART IV. SECT. 8. SUB- SECT. 1. 

b.JEwfwrc conHderaiion presumed ] 
-—Pltf. brought hiH action on the fol- 
lowing guarantee : — ** Sir, — J. informs 
me that you haye a doubt respecting 
the validity of a mtge. from him to you 
for your claim for the sails & rigging. 
1 am willing to become rosponsloie to 
you that a good Ac valid mtge. shall 
bo made to you in the course of this 
rau, provided you consent to the vessel 
being fitted for sea, or in default of 
your not reoeivlng It. I will be respon- 


sible for the payment of your debt in 
twelve mouths*': — Held: it did not 
Import a past consideration, & it was 
an actual guarantee, & not a mere 
proposal requiring a»J 06 iitanoo to render 
It binding,— JKVKiwe. Ruttan (1852), 
8 U. G. n. 625.— CAN. 

o. Past consideration — Arbitral ion 
** novo pending *’] ~ I do liorobv 
promise to guarantee the payment of 
any sum to S. that the arbitrators 
chosen by himself Ac S. Ac Co., Ac a 
fifth person to bo chosen by them, 
may award to 8., In the arbn. now 


pending between the parties " — dated 
Hopt. 29. The declaration in an 
action on this guamotoo stated that, 
in ronHi<l oration that pltf., at doft.’s 
rennest, would leave certain dlfferercos 
between pltf.. Ac 8. Ac Co., to the award 
ot, etc., the deft, promised to pay him 
any sum that might be awarded to 
him. A bond of submission wem 
signed bv 8. Ac Co. on Oct. 8 : — Held : 
the evidence showing that the arbn. 
was not conclusively agreed upon when 
the guarantee was signed, that the 
guarantee sustained the consideration 
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8ecL 3. — Whether consideration past or future: Sub- 
sects, 1 cfc 2. Sects. 4 <£: 5 : Sub -se ct. 1.] 

& il the payee asserts, as against the surety, that 
the object of the note was to s(*cure the payment 
of the balance of an account current between tlie 
principal the payee, the burden of proof lies on 
the payee.— iic Boys, Eedes v. Boys, Ex p. Hop 
Plantkhs Co. (1870), L. B. 10 Eq. 407 ; 30 L. J 
Oh. 665. 

AnnotaUm: Oonsd. Alien v Royal Rank of Canada (I92r>), 
41 T. L. R 020. 

Compare No. 410, ante. 


Sub-sect. 2. — Extrinsic Evtden( e to Explain. 

422. To show present or future consideration — 
“ Having advanced.”] — Goldhiiede v. Swan, No. 
100, ante. 

423. ” Giving credit.”] — Edwards v. 

J EVONS, No. 88, ante. 

424. “ Having resigned.”] — Steele v. 

Hoe, No. 413, a)tte. 

425. Sums due.] —Declaration in a^sumjmt 

alleged; that L. had requested pltf. to sell 
& deliver to liirn gf>ods in the way of pltf.’s 
business; A. pltf. bad, at L.’s r(‘quest, consented 
to do so, provided deft, would guarantee* the pay- 
Tn(*nt, of which d(‘lt., before the making of the 
promise after m(‘ntiom*d, liad notiet* : that after- 
wards, & before Jj. was ind(*btod to pltf. for any 
goods. At when no goods delivered by pltf. to L. 
were unpaid for. At no money was (hi<* from D. to 
pltf. on any account w'hat(*ver, delt., by wTiting 
addressc'd to pltf., promisc'd in the w ords hdlowing ; 
“ 1 her(‘by guarantee the i)aym(*nt ol any sum or 
sums of nionc^y du(* to you from ” Jj., “ the amount 
not to exceed at any time tiie sum of 1^100 ” : that 
afterwards pltf., confiding, etc., supplied goods 
to 1j. for reasonabh* prices amounting to £160, At 
thereby allow('d L. to i)e(’ome indebted to him in 
£100 ; that L. had not paid ; breach, that deft, 
had not paid. On demurr(*r to the declaration ; — 
Held : (1 ) the circumstances stated in tlie declara- 
tion might be looked at to explain the meaning t)f 
the writing. (2) Tlie wTiting, so explained, showed 
a good consid<‘rat ion for dett.’s promise, namely, 
the future advances by iiltf. to L., so as to satisly 
sect. 4 of St at. Frauds. (3) Tliis consideration 
appear(*d by tlie writing itK<*lf, independently of 
the other circumstances stated. 

You may exiilaiii the meaning of the wwds 
used by any legal means. Of such legal means 
one is, to look at the situation of the parties. 
Till you liave done that, it is a fallacy to say that 
the language is ambiguous, that wliich ends in 
certainty is not ambiguous. Now one ambiguity, 
w^hen th(^ instrument aJono is looked at is t he time 
to which the writer refers. He often puis himself 
in such a position ns to anticipate the time, & thus 
uses a word wliich ordinarily denotes present time, 
to denote the future. In order to know what he 
means, you may look at the context of the 


nstrument, & at the surrounding circumstances 
[Coleridge, .T.). — Bainbridge v. Wade (1850), 
16 Q. B. 89 ; 20 L. J. Q. B. 7 ; 10 L. T. O. S. 170 ; 
15 Jur. 572 ; 117 E. II. 808. 

Annofahon: — Generally, Befd. Williams v. Byrnes (1863), 1 

Moo. P. C. C. N. 8. 154. 

426. ” For Iron received.”] — A. & co* 

write to B., “We are doing business with 0., & 
we require a guarantee to the amount of £200, & 
le refers us to you for one.” B. replies, “ In 
reply to yours, 1 b<*g to say that I have no obiection 
to become security for C., Afc subjoin the following 
memorandum to that elh'ct.” The subjoined 
memorandum was — “ I hereby engage to ^arantee 
to A. Ai- CO. the sum of £200, for iron received from 
them for (k, as annexed” : — Held: a good con- 
sideration to suppoit an oHsunvimt. Semble : 
if necessary, evidence was admis.siblo to explain 
the meaning of the words “ for iron if'ceived.” — 
OoLROURN V. Dawson (1851), 10 O. B. 70.5; 20 
L. J. C. P. 151 ; 17 L. T. O. S. 125 ; 15 .lur. 080 ; 
138 E. K. 302. 

427. ” Goods supplied.”]— A guarantee 

in tlie following form, “ Gentlemen, — As Mr. 1). 
informs me you require some person as guarantee 
for goods sujiplied to him by you in his business, 
I Jiave no ob](*etion to act as such for payment 
of your account,” is not on its face a giiarant<‘e 
in respect of a past supply, but is to be ri*ad as 
for goods to be supplied. 

Si mhle : if it woiv ambiguous, or primarily 
imported a past eoiLsideration, parol (*vidence 
would be admissibl(‘ to show that the })aiti(‘s 
int<*nd(‘d it to refer to a future supply. 

3''lierefore to a declaration that in consideration 
the pltfs. would 8t‘ll A: d(*liv<T from time to time 
goods to 1). on credit, deft, guaranteed Ac promised 
jiltfs. to be responsible for the payrmmi of the 
price, At aveiTing a delivery As non-paymcuit by 
1). or d(*ft., a i)Jea im'rely sotting out the guarantee* 
in the above terms, w^as held bad on dennurrer. 

1 think that in construing mercantile instru- 
ments you must look at, At are entitled to have 
given in evidence all the suiTounding circum- 
stances, so as to know what the parties meant 
(Pollock, G.B.). — Hoad v. Grace (1801), 7 
H. At N. 494 ; 31 L. .1. Ex. 98 ; 5 L. T. 359 ; 8 
.lur. N. S. 43 ; 10 W. K. 85 ; 158 E. K. 507. 

Annotation : — Reid. ChalnicrH v, Victors (18C8), IS L. T. 

4M. 


Sect. 4.— CONSTRUCTION OF PARTICULAR 
WORDS. 

See, getierally. Deeds, Vol. XVII., pp. 204 
ci seq. 

428. ” Ad standum Juri in hac parte ” — In 
guarantee for execution debt.] — If a person 
become surety for the appearance of pltf. in 
Ohancery, “ ad standum juri in hac parte. At that 
he shall prosecute with e&ect ” it impoHs that the 
surety shall “ pay the condemnation, if pltf. does 


as allefTcd, & the words '* now ponding ** 
did not noooasarily imply a past con- 
sideration. — aiiAW' V. Oauhhell (1853), 
10 U. C. 11. 117.— CAN. 

PART IV. SECT. 4. 
d. rf- •• daivered.**] — ! 

hereby guarantee the payment of 
throe stone pitchers ** used ** by M., 
“ delivered ” by us £67 10s. : — //Wrf ; 
the words " used ** Ac " delivered ** in 
the guarantee wore applicable to the 
pit*ohers to lie delivered as well as those 
already delivered, & oral ovidenco was 
admissible to explain the surrounding 


elroumstanoos, in order to arrive at the 
meaning in which these ambiguous 
expressions wore used. — .S mith r. 
P VSHM vx (1883), 4 N. 8. W. L. R. 274.— 

AUS. 

e. “ Upon request to him or them 
made.**\ —The condition was, that a 
troa««ureT, his exors. or administrators, 
at the expiration of bis oflloe, upon 
request to him or thorn made, should 
give a just account of all moneys 
received, & should pay & deliver over 
all balances due: — Held: the words 
“ upon request to him or them made ** 
applied both to the giving an account 


& to the paying over. — B ritce County 
COKF.N. V. C'ROM^R (1863), 22 U. C. R. 
321.— CAN. 

f. Re^icst to ** push forward*' work.] 
— Pltf. agreed w'lth M. to repair a 
boiler in the latter's sawmill. During 
the progress of the work ho received 
the follo^ving letter from the deft. : 
** As M.'s sawmill is about to come into 
my hands right away, Ac as 1 am to 
assume tho expense of repairs to the 
iKjiler, bo good enough to push forward 
the work to be done by you on the 
boiler 08 fast as possible ; everything 
at present Is at a standstill waiting on 
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not pay it, nor prosecute with effect.” — ^WoiiLiCH 
V, Massy (1005), Oro. Jac. 07 ; 79 E. K. 57. 
Annotation: — Mentd. Cobbctt v. Hudaoa (1849), 13 Q. B. 

497, 

429. “ Credit ’•to be given— Fair & reasonable 
credit.] — Guarantee, “ if you give A. credit, we 
will be responsible tlxat his payments sliall be 
mgularly made ” ; — Held : the word ertniit meant 
a fair & i*easonable credit, according to the manner 
in wliich A. & the persons guaranteed should deal, 
is did not confine the guarantee to dealings 
according to the strict customary credit of the 
trade. — Simpson v. Manlf.y (1831), 2 Or. & J. 12 ; 
2 T)t. 80 ; 1 L. J. Ex. 3 ; 149 E. R. 5. 

Annotation: — ^Refd. Nicholson v. Paget (1832), 3 Tyr. 1G4. 

430. Account ” guaranteed — Existing ac- 

count.] — The words of a guarantee were, “ 1 hereby 
guarantee J.’s account with you for wines i; 
sph'its to the amount of £100. (Signed) E. A., 
Apr. 14, 1838. To Messrs. A.” .1., who was an 

innkeeper, had an account with Messrs. A. at that 
time to the amount of £83. Tliey continued to 
supply him till Nov. 1840, & the whole trans- 
actions between tlie parties had been to the 
amount of £814, of wJiich £011 were paid, As pltfs. 
now sued deft, on Ids guarantee for £100 : -Held : 
the guarantee applied only to an account existing 
at the time it was giv<m & was not a continuing 
6(‘curity for an account to be running on, because 
the plain meaning of the word “ account ” is an 
account then existing. — ^A llnuit v, Asiiknben 


(1843), 5 Man. & G. 392 ; 0 Scott, N. R. 127 ; 12 
L. J. O. P. 124 ; 7 Jur. 113 ; 134 E. R. 010. 
Annotations : — Folld. Broom v. Batchelor (1856), 1 H. & N. 
255. Befd. Wood ». Priosinor (1867), 16 W. 11. 912. 

431. Duly ” arrested by sheriff — Where con- 
sideration release from custody.] — Butcher v. 
Steuaht, No. 225, ayite. 

432. Renewing ” bill of exchange — Whether 
construed technically.] — Barber v , Mackrell, 

No. 480, post, 

433. “ Works Done & to be done.’n— 

Plastic De('oration & Papier-MIchiij Oo., 
l/ri). V, Massey-Mainwaring (1895), 11 T. Ji. R. 
205. 

434. “And”— When equivalent to “ or 
Default on which liability conditioned — In payment 
of premiums “and” Interest.] — Faber v. Iatiiom 
(Earl), No. 007, post. 


Sect. 5.— CONTINUING GUARANTEES. 

Sub-sect. ]. — In General. 

435. Construction against guarantee as con- 
tinuing — Unless Intention clear.] — Nicholson v, 
Paget, No. 377, ante, 

436. Construction of one guarantee as con- 
tinuing — No guide to Interpretation of another.] — 

Ogles v. Pack, No. 053, post. 


3 ’^ou. l*loa«o i)iHh on worK A' oblige 
yours truly, R.” PUL, >Mthout coin- 
luumcathig with deft.., went on with 
the w’oi'k. Deft.’s coiUcMuplated pm- 
chase was not earned out : — Held : 
ho hud not roiidored himselt liable by 
his letter for the price of the work 
done. — WuiTELAW v Tavi.ou (1860), 
45 U. C. K. 446.- -CAN. 

g. Uaaraniec that vrincipal d<btnr 
— Honest."*] -—A. wtoLc to B., asking 
W’hethcr B. would bo respousihle for 
X.’s ooeount with A. B. replied tliai 
X. was houest, & that he had hacked 
him before : — Held : a good guarani ee 
by B. — Laird v. Adamh (1908), 1 
Sask. L. 11. 352 ; 7 W. L. 11. 881.- 
CAN. 

h ** Agreement goad dr guaranlte 
it."] — A guarantee by dofts., real- 
estate agents, to pit's., who were 
purchasing through defts. tlie vendor's 
rights under an agreement for the wale 
of land, was given by a telegram con- 
taining the words, “ agroement good ic 
guaruiiteo it ” : — Held : the guarantee 
did not guarantee the payments, hut 
It merely guaranteed that the agree- 
ment was a bo7id fide one & that tlio 
property 6c parties were good.— 
SciIBLL V. Mr(;ALLUM & Vannati'kk, 
11918) 2 VV. W. U. 735 : 42 D. L. K. 
563 ; 57 S. O. R. 15, -CAN. 

k. ** After default *' of principal 
debtor.] — An insurance co. guaranteed 
payment to a depositor of the deposit 
receipt of a bank “ attei default ** 
in payment by the bank. The bank 
stopped payment Sc failed to pay the 
deposit receipt at due date. It was 
afterwards reconstructed In an action 
against the insurance co. at the iubtaucc 
of the depositor Held : the bank was 
in default. Sc pursuer was entitled to a 
decree for the amount of Ids deposit- 
receipt. — Y ouno V. Ahhki'8 Sc Invest- 
ment I xhurance Co. (Trustee) (1893), 
21 R. (Ct. of Soss.) 222.— 6C0T. 

PART IV. SECT. 6, SUB-SECT. 1. 

l. Guarantee of purchase of goods 
specified amount.] — Deft, wrote to 

pltf. : — “ The bearer, H., wishes to 
deal with you for produce, & ho asked 
me to speak for him. I can highly 
recommend him. Sc in foot I will stand 


g<iod for him to the ainount of £50 ** - 
Held: a eoiitmuing guarantee,-— S ee 
t?. Fakky (J889). 10 N. S. W. L. R. 72 ; 
5 N. S. W. W. N. 105.— A US. 

. — . — .1— “1 hereby hold 
myself acooun table to >ou for any 
goods F. may purehuse of you to the 
amount of £250 *': — lit Id : a eon- 
tlmiing guarantee. — R o-js e. Burton 
(1648), 4 U. C. R. 357.— CAN. 

n. (Juarantee of payment of mart’ 
gage itUeriftt.y—A deed guarantecil the 
payment of interest by a mtgor. the 
mtge. together with the bciietit of the 
giiaruoteo were trarsferrod to pltf. 
in an action to recover the interest 
Held : the guarantee was a eOiiUnuiug 
guarantee so long as the original debt 
roniaiueil unpaid, whetlier the original 
covenantees survived or not, whether 
they had parted with the beneilt or 
not, Sc uotwitlibtaudiiig tho death of 
the mtgor.— -M OIK v. Loxton (1912), 
13 fc. R. N. S. W. 143.— AUS. 

o. Liability U/nilcd to RjJceiJlc 
amount — Lesser sum urtualty adoancui 
than represented. I — ri. by let tor informed 
R. 6)C K. that his son was a partner in 
a firm, 6c that he had advanced him 
j£3,U00 as his share of the capital there- 
of. Tho firm, ha\iiig failed, made an 
assignmout in which S. was preferred 
to tho ainount of £3,565, represented 
as made up of loans Sc advanei^s to the 
firm. The actual capital advancx*d to 
tho son appeared to bo only £1,000 
Held : S. was bound to R. & K by his 
ropresontation, Sc the statement of »S. 
operated os a continuing guarantee to 
them, — Rvinky v. Diuksun (1860), 8 
Gr. 150.- -CAN. 

p. Meaning of words “ com- 

tinue in force."] — Where pltfs. had 
gone security to a bank for an advance 
to be made to a tturd party, taking as 
security under a mtge. for ** ihroo 
years, or so long credit should bo 
continued in force,*’ certain properties. 
The mtgor. becoming Insolvent the 
trustee claimed that tho mtge. was 
inoffoctual, 6c that it only contained 
an interest lor three years, beyond 
which tlio credit had gouo : — Held : 
tho words “ continue in force ** must 
bo held to mean so long as pltfs. are 
liable on their guarantee. — H arvey 


r. Hunt (Thuhtkk) (1892), 7 Nfld, 

L. R. 680.— NFLD. 

q. Liability not limited to specific 
amou7tt — Single traif suction coidem- 
plated.] — “ The bearer, A., my brother- 
in-law, who is on Ids way to N.Y., 
wants to purehaso some goods in your 
line. 1 have roeommondod him fo 
your liouHis hoping you will do tho host 
you can for him,&; any aceommodation 
ho may require, 1 will feel obliged by 
5 our giving ; ho will give Ids bill, & I 
w'lll guaruntoo tho payment ** ; — Held : 
not a continuing guarantoo. — Gatue 
V. CoAN (1860), 4 L. T. 182.— IR. 

r. ~ - — .] — A letter of guarantee 

to a bunk of overdrafts to bo allowed 
on tlie principal debtor’s oecouni- 
currenl : to constitute a 

continuing guarantee. — Galedonian 
Ra\kin(j Co. V. Kknnedy’h Thuhtkks 
(1870), 8 Moeph. (Ct. of 8ess.), 862 ; 
42 Sc. Jur. 620. -SCOT. 

8. 1)0 you supply whole- 
sale tobiwconists* fancy goods 1 If 
so, be pleased to quote pricos, with 
samples. They are for At., a son of 
tlio writer, 6c his trade will bo gua- 
ranteed by At. 6c Co.** ’. -‘Held : to bo 
a continuing guarantee. — Veitcii v. 
AIuiway 6c Co. (1864). 2 Atoeph. (Ct. 
of Sobs.) 1098 ; 36 Sc. Jur. 637.— SCOT. 

t. (Jonstructiim against guarantee as 
continuing.] — Pltfs. r<*qulrod security 
before filling an order Sc deft, wrote 
to them on Alar. 26 : ** I rocommonded 

M. to you Sc if ho should fall iu Ids 
promise to you for anything in your 
way, 1 consider myself jointly liable 
for tho amount of 1200, payable iu 
six mouths, to your firm.** Tho 
maeldnery was shipped to At., the last 
shipment being made on Alay 6, 6c 
At. gave his note payable in six mouths 
from that day, six months* credit 
being pltfs.* usual course of dealing ; — 
Held : taking tho guarantee in con- 
nection w'ith tlio surrounding cir- 
cumstances it must be referred to the 
specific order which M. had given; 
6c deft.*s liability arose immomately 
on M.*b default at the expiration of the 
six months* credit. — Boyle v, Brad- 
ley (1876), 26 C. P. 373.— CAN. 

a. Guarantee of hank cashier*a 
honesty ,] — Upon the appointment of a 
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Sect. 6. — Continuing gvxiranteea: Suh^aects. 1, 2 Sub-sect. 2.— Whether Prospective, KetrO’ 
cfc3. Part V. Sects. 1 cfc2; Suh-aect. I, A.] SPEcnvE, OR Both. 

Part V., Sect. 4, sub-sect. 1, A., B., post. 

437. Extent of liability— Presumption where 

amount limited.] — Eixis v. IiImmanuel, No. 027, Sub-sect. 3. — Construction of Particular 
post. Guarantees. 

See, further. Part V., Sect. 4, Sec Part V., Sect. 4, post. 


Part V. — Liability of the Surety. 


Sect. l.-IN GENERAL. 

438. Liability in equity.] — A surety is no^ 
rharg(*abl(‘ in equity further than }ie is at law. — 
Batcliffe V. (JuAVKS (1083), 1 Vern. 190 ; 2 
Cas. in i)h. 152 ; 23 K. U. 409. 

- Mentd. Thruxlon v. A.*0. (1C85), 1 Vein. 

aiO ; liilHoii V. houmlciH (1727). Bunb. 240. 

439. .]— A surety not bound in law, shall 

not be bound in equity.— SiMPfeON v. Field (1079), 
2 Cas. in Oh. 22 ; 22 K. B. 827, L. C. 

J niunalwn Retd. Wright v, JUif.aeU (1774), 3 Wils. 630. 

440. — .] SAMUEL]. V. Bowarth, No. 1329, 

post. 

441. .] - In an action on a banking 

guaraidoi* to tak(‘ olJt'ct at once ; plea for a d(‘f(*nce 
on equitable grounds that it had been given on a 
misrepresentation by pltf. as to the state of the 
])iincipal’B banking account, & on an undertaking 
to return it if a paitncrship between the principal 
& deft, did not take ellect : — Held : (1) the latttT 
part alone* would not be any defence, &, therefore, 
if it alone W(‘re proved, pltf. should have' leave to 
enter a veidict ; (2) to sustain the foimer part, it 
must be shown not only that th<‘re‘ was a mis- 
I’eprose'iiiation, but that de*lt. relie‘d on it, A; gave 
the guarani<*e on the faith of it ; (3) questions 
as to complaints by deft, of the allegeel misrepre- 
sentation were not collateral. 

J doubt whether, in this case there would be 
any ditteronce be'tweon law & oepiity. In the 
<*aso of a surety the only difTere*uce* between law 
At ecpiiiy is, tliat an (‘quiiy may arise whore the 
position of the suri*ly is established Ac that a ct. of 
(*quity will pi*otoct that equity. But 1 have yet 
to loam that thert' is any <li(lorenco b(‘tween 
law Ac equity as to the terms or <*tfeci of a 
written instrument (Wiu.iams, .1.).- M'Kewan v, 
Thornton (1801), 2 F. Ac F. 591, N. P. 

442. .] — Cooper v. Kvans, No, 557, post 

448. How far liability contingent.] — (1 ) Under- 
taking in writing to guarantee the (febt of another 
suillcieut, within the Htat. Frauds, without stating 
any consideration as between the ci*editor Ac the 
surety. 

(2) Under a guarautee I lie debt is contingent 
only : therefore a debt accrued by default afU'r 
the bkpey. of tlie surety, cannot bo proved under 
the Commission. 

A claim cannot bo sustained for the price of 
goods as to which the credit hatl not expired, 
being under the word “ guarantee ” a contingent 
demand ; thorefoi*e no debt arising until default 


made (Lord Kldon, C .). — Kx p. Gardom (1808), 
15 Ves. 286 ; 33 E. R. 702, L. 0. 

Annotations: — As to (1) Befd. Boehm v. Campbell (1819). 

8 Taunt. (J79 ; Jcukius v. BeynoldH (1821). 6 Moore, C. P. 

86; Moilcy v. Boothby (182.')), 3 Biuff. 107. Gcnrrallu. 

Mentd. Brettcl v. Williams (1849), 4 Exeb. 623. 

444. .] — (1) Colonel of a regiment having 

taken a bond of indemnity from liis agents, with 
another as surety, in respect of all charges, etc., 
to w'hicli he may bc'come liable by their default ; 
the agents having afterwards become bkpt. ; Ac 
govt, having given notice to tlie repi^osentatives 
of the Colonel (deceased) of a d(*mand upon th(' 
Colonel’s estate by virtue of an unliquidated 
account ; a bill by the rcpiesentatives of the 
Colonel against the i*(*i>res(‘niative8 of the sui*ety, 
to pay the balance due to govt., Ac also to set aside 
a Buttlcient sum out of their testator’s estate, to 
answer futui*e contingent d(*mands, though 
attempted to be supported upon the principle 
of a bill quia iinui, dismissed wdih costs. 

The ct. is not admini8tt‘ring D.’s [the surety’s] 
cstati*. It is not called ui)on to distribute the 
residue while it is uncertain whether a claim may 
not be made on the exor. in consequence of this 
bond. The exor. is not so(‘king its protection 
against an eventual legal liability. But a person 
who is as yet no cit*ditor, Ac who may nc'vcr 
become one, is claiming to force out of the hands 
of the exor. the utmost extent of what can ever 
bec'ome due. I cannot make such a decr(‘e 
without laying it down as a rule, that, whenc'ver 
a person bound in an obligation of this sort dit*s, 
a ct. of equity will compel his exor. to bring into 
ct. the whole amount of the penalty of the bond. 
I can find no trac'e of the exercise of any such 
jurisdiction iV; must dismiss the bill (Chant, M.IL). 

(2) A .surt'ty may tome here to compt‘1 tlie 
principal to I’elieve him of liis liability by pay- 
ing oii the debt (Chant, M.IL). — Antrobus v. 
Davidson (1817), 3 Mer. 569 ; 36 E. B. 219. 
Annotations: — As to (1) Raid. Wolmcrshauscn v. Oulllck, 

[1893] 2 Ch. 514. Gintrallu. Uentd. Hugbes-Hallett v, 

Indian Mammoth Gold Mmes Co. (1882), 22 Ch. D. 501. 

445. .] — A guarantee is a contract to 

indemnify upon a contingency. — Sampson v. 
Burton (1820), 2 Brod. & Bing. 89 ; 4 Moore, 0. P. 
615 ; 129 E. R. 891. 

Annotations: — Held. Abbott v. Hicks (1839), 7 Scott. 715. 

Mentd. Gibson v. Boll (1835), 1 Bmg. N. C. 743; Young 

V. Bank ot Bengal (1836), 1 Moo. P. 0. C. 150. 

446. — — .1 — ^A covenant by a surety for pay- 
ment of a debt at a future day is not a contingent 


ooshior to a bank in 1903, he, Ids 
father & the bank outerod into an 
agroomont whereby the father deposited 
vnth the bank Beourlty, th'o bank 
agreed to employ the son, & the sou 
agreed to perform the usual duties. 

father’s deposit was to remain 
aa ■oouritr for the son’s faithful dis- 
oharM of his duties Sc agadnst any loss. 
In 1910 the son Iteoamo insolvent, the 
bank being large creditors. The exors. 
of the father, who died in 1908, sued 


the bank In 1913 to recover the 
seouritios which were deposited imder 
the agreement of 1903 : — Held : the 
agreement in 1903 did not constitute 
a continuing guarantee within Indian 
Contract Act, s. 129, revoked under 
sect. 131 by the father’s death. — S bw 
V. Bank op Bengal (1919), L. R. 47 
Ind. App. 164.— IMD. 

b. Ouaranife of bank overdraft .] — 
A letter of guarantee to a bank of over- 


drafts to be allowed on the principal 
debtor’s current account : — Held : to 
constitute a continuing guarantee. — 
('AUfiDONiAN Banking Co. v. Ken- 
nedy’s Trustees (1870), 8 Moeph. 
(Ct. of Sees.) 862 ; 42 Sc. Jur. 620. — 
SCOT. 

PART V. SECT. 1. 

0 . General rule .] — Burctlcs aro not 
liable for any greater sum than the 
principal debtor. — ^A.*0. for Ontario 



’art V. — ^Liability op the Surety. 


UO 


at an actually existing debt, & must bo provided 
yr before simple contract creditoi-s are paid. 

There seems to me no doubt whatever as to the 
3gal effect & construction of the covenant. It 
j a joint & several covenant, but for the purposes 
f the present discussion I must treat it as the 
everal covenant of this testator, the covenantee 
►eing the creditor who claims. It appears from 
he instrument which contains the covenant that 
estator joined as a covenantor as surety on behalf 
►f L. ; that, however, appears from the language 
»f the instrument to be immaterial. PJtf. in this 
:ase is a simple contract creditor suing on bolialf 
)f himself & all the other creditors for adminis- 
-ration of the estate. The estate is insolvent, 
t has been argued that tliis covenant in respect 
)f £1,000 which will be payable in 1858 is only 
jO be construed, for the pm’pose of administering 
lie assets, as creating a contingent debt. J have 
lot been able to follow the argument that, the 
covenant being one in the way of suretyship, a 
3Ui-ety is not called upon to pay at all if the 
[irincipal debtor should pay, k, that iJiis makes the 
debt contingent. It wouhi be a very imxierfect 
suretysMp if it did not absoluUdy bind the surety 
to pay the debt of his prmci])al, k I liave never 
heard that, because the jirincipal debtor may jiay, 

the surety is to be discharged (Stuaiit, V.-O.). 

Atkinson v. CIiiky (1853), 1 8m. k (h 577 ; 23 
L. T. O. 8. 181 ; 18 Jur. 282 ; 05 E. K. 253. 

447. .] — In July, 1850, A. k B. gave C. a 

guarantee (continuing) for £200 for goods to be 
supplied to D. with a stipulation that the se<iurity 
should subsist “ until 0. receiv<‘d a notice' in 
writing to the contrary.’^ Goods were' su])plied 
to I), upon the faith of this guarantee, k a balance 
exceeding £200 was due in r(}si)ect th<'V(‘of. In 
June 1853, B. became bkpt. k duly obtained his 
certificate : — Held : B.’s liability upon this 
guarantee was not a “ contingent liability 
within 12 k 13 Viet. c. 106, s. 178, k Ids certificate 


was no bar to a claim in respect of goods supplied 
to 1). after the bkpey. of B. — Boyd r. Boiuns k 
JvANOLANDS (1850), 5 G. B. N. 8. 507 ; 28 L. J. G. P. 
73 ; 6 Jur. N. 8. 915 ; 7 W. K. 78 ; 111 K. It. 
240, Ex. Gli. 

Annotatio7i8 :—CoxM* White r. Corbett 1 E. & K. 

092 ; Betteloy v. Htainsby (1802), 12 C. B. N. S. 477, 

Refd. General DiHCount Co. v. Stokes (18(14), 17 C. B. N. 8. 

7(J5. Hentd. Parker v. Inoe (18r)9), 32 L. T. O. S. 279. 

448, Surety may become primarily liable--On 

account stated.] — Idtf. lent money to A. upon B.’b 
promise to become surety for its rejmymcnt : k, 
after the money was advanced, A. B. signed k 
delivered to pltf. the following memorandum ; 
“ Wo jointly & severally owe you £00 : Held : 

evidence for the jury of an account stated by A. k 
B. Jointly.— Buck v. Hubht k Bailey (1800), 
L. B. 1 0. P. 297 ; 12 Jiu*. N. 8. 701. 

Por account stated, generally , Gontkact, 

Vol. XII., pp. 164, 571. 

449. Disposition by surety of property — To 
evade llabiUty— Void.]— A trad(’8man mortgaged 
the freehold house in whicli ho carried on liis 
tr^e, being his only real (‘state, t-o secure an 
existing debt of £1,100 for vhicli he was liable as 
sui*ety, which exceeded the value of the mtged. 
P^^erty. His other property was of very 
tMing amount. He was at the time liable as 


surety on a promissory note for £2,000, k after 
mer makers having become insolvent 


wards the ot....* Jr4C«irAXJ.^ VflXAO llldifl Vi;iJ 

he was called upon for payment, k became bkpt 


- -Held : the mtge. was voia as agamsi/ uue 

i bkpey., as being an assignment made to defeat 
< ' delay creditors. 

A surety is no more justified in placing the 
^ hole of his property out of the reach of luibility 
1 ( pay the debt, than if he were the principal 
( 3btor (Tuuneb, L.J.). — CIoodhickb ik Taylob 
I 864), 2 De G. J. & Sm. 136 ; 3 N('w Hep. 678 ; 
) L. T. 113 ; 10 Jur. N. S. 414 ; 12 W. B. 632 ; 

- 1 E. R. 326, L.JJ. 

, nrutUUions : — Mentd. Youuk v. Flelober (1865), 3 IT, & 0. 
''H2 ; lie Nutho, Kx p. Eoidoy (1808), 17 L. T. 623 ; Allen 
v. Bomiott (1870), 21 L. T. 578. 

>0. ■ ■■ ■ .] ■ Jx . , w — 

J larantce to a bank to cover any balance that 
1 dght be due by his son, not exceeding £1,000. 

] our or five ycai's subsociuontly, when there was 
i balance of about £1,500 due to the bank, the 
1 liher exec'uted a voluntary settlement of a loase- 
; old house, which virtually comprised all his 
roperty. The son having made a composition 
ith Ills ci*(‘ditor8, the bank claimed to bo paid the 
. mount of the guarantee : —Held : the liability 
nder the guarantc’o must be regarded as a sub- 
lantial oiU‘ ; an intention to Iiinder or delay 
reditors must be inferred ; k the settlement 
^as invalid. — He Bidijeu, Btdjleh v. Bidleii 
1882), 22 Gb. I). 71 ; 52 L. J. Gli. 313 ; 48 L. T. 
96 ; 47 J. V. 279 ; 31 W. B. 93, 0. A. 

[inwiatioiw : -Mentd. Ur Lnlhain, Brinlon r. Lnlham 

(lH8t), .53 L. .T. Cli. 928 : i). I’ntonsou (1886), 32 

Oil. D. 95 ; Ilarri« v. Tubb (1889), 42 Cb. D. 79. 

Avoidance of guarantee.] — Sec Bart IX., 8ect. 2, 
•osf. 


8K('T. 2. — WJl£.n JLiACiiax x 

8ub-sk(’t. 1. - Default of Phinc ipat. Deivjob. 

A, In General. 

451. General rule — Liability arises on default.] 

M’h(i claim made against the (‘staB' of P. [deft.], 
s in r(‘Hpect of his. b(‘ing on(‘ t»f the makers of a 
iromissory note ; k Ids can bo liable only 

m the assumption that there was a misl/ako in 
ihe fonn of the note, k that, in signing as surety, 
he meant to bo soveraUy liabl(‘, if th(' E.’s [principal 
d<*biors] did not pay. Now tla're is notliing to 
satisfy me, that, if tlu* intention of the parti(*s 
had been drawn to the circumstanr<‘, tlie cn'ditor 
would not liave iieen 8ati8fi(*d with t]i(‘ sec'urity 
derived from P.’s btjcoming jointly liable witli the 
E.’s. But if any argument in favour of pr(‘Huming 
a mistake w(‘re to aris(5 out (jf the circumstance 
that P. is joined as surety, liow is tlu' supposc'd 
mistake to be rectified ? It is said, it may be 
rectified by making the U(d<' joint k several. Tiie 
"* of making it joint k S(*veral would be, that 
it would not have been n»‘C(\ssary for tiie creditor 
to sue tlie E.’s in the first instance, k that h(‘ might 
have procci'ded against P. alone, without even 
joining tlie E.’s in the action. Jf P. signed merely 
(IS surety, k if ellect is to be giv(‘n to the contract 
of suretyship, he would not be liable exct‘i)t on 
the default of the principal debtors. If, tlier(*fore, 
the instrument is to be altered on the giound of 
its not having carried the intention of the parties 
mto effect, 1 cannot satisfy myself that their 
intention would be carried into effect by making 


Passknoers Assuranc 
rpT 43 O. L. R. 108 ; 4 

P* h. R. 344.— CAN, 

d. .] — The liabUlty of 


surety is strictly limited according to | PART V, SECT. 2, SUB-SECT. 1, — A. 
the terms of the obligation, under* | 451 1 . General rule — lAabilUy ctriees 

taken. — Van Oobterzee «. McRae on defauU .] — Raymond Cooper 

(1828), I Men. 305.~-«. AF. (1858), 8 0. P. 388.- CAN. 
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Seel, 2. — When lldbUiiy arieea: Sub-sect, 1, A, 
<& B ,] 

it joint & several (Loiti) Eldon, C.). — Kawstone 
V, Paru (1827), 3 Kuss. 539; 38 E. K. 678, L. 0. 
Annotations : — FoUd. Jones v. Buuch (1852), 2 Do G. M. & G. 

886. Coni^. Other v. Ivcsou (1855), 3 Eg. Il<^p. 5C2. 

Bold. Richardson v. Uorton (1843), 12 L. J. Ch. 333. 

452, ,] — Ho [the surety] is liable U) 

pay only in defaiiJi of liis princip^, 7ion constat 
that lie will bo called upon to pay anytliing, or 
bow ofU*n, or what sura (iloLRoyi), J.). — Browne 
V, Bee (1827), 0 B. & 0. 689 ; 9 Dow. & Ky. K, B. 
700 ; 5 L. J. O. 8. K. B. 276 ; 108 E. II. 604. 

Annotations Refd. Clements v. Lanj?ley (1833), 5 B. & Ad. 

372 ; Jte (JolnaKhi, Kx p. Murks (1838), 3 Mont. & A. 521 ; 

Pago V. Thomas (1840), 6 M. Ac W. 733 ; Kemp v. Finden 

(1844), 12 M. Ai W. 421 ; Amott v. Holden (1852), 18 

Q. B. 503 ; Baturd r. Hawes (1853), 2 E. Ac B. 287. 

Mentd. Aston r. Gwliineil (1820), 3 Y. Ac J. 136. 

453 , J — covenants to pay annuity 

on default of B. A, becomes bkpt. before any 
default. 3'he annuitant cannot prove against 

A. ’s (‘State, ho not having contracted a debt until 
the default made either und(‘r 6 Geo. 4, c. 16, 
ss. 54 or 66. 

No <iU(\stion in this case can arise on the con- 
struction of 6 Geo. 4, e. 16, s. 54, that sect, in no 
way aiiplying. Here the bkpt. is not an annuity 
debtor, but a iiarty merely undertaking that in 
certain events he will be liable. It is contended 
that it comes within sect. 56. 1 am of a contrary 

opinion. Tlui words of that sect, are: “if any 
bkpt. sliall before the issuing of any commission 
havti contractc'd any d(‘bt payabh* upon a con- 
tingency,” etc. Tlie iirst step thf‘reforcj is to 
ascertain whethc‘r any debt is actually contracted 
at the time of the bkpey. In order to make out 
that the bkpt. liad contracU'd any debt, you must 
show tliat something was owing, that tlu^rc was a 
debiluin in presenti though solvendum in jutnro, 
Th(‘ jn'esout is said to be such a debt payable on 
default of B. This is not a joint tSc separate 
engagement of both to pay the annuity, but only 
an additional contract to indemnify in case of 
the grantor’s default ; ^ the grantee had no 

l)ower whati‘ver to come against the surety tUl 
after his iirincipal had made default. Tliis, then, 
is a mere engagement to become liable in the event 
of default, till which no liability exists (Erskine, 
G.J.).— /ic Wyait Thompson, Ex p, Thompson 
(1832), 2 Deac. iV: Ch. 126; Mont. ^ B. 219; 2 
L. J. Bey. 5, Ot. of 11. 

Annoiatwns — Gonsd. He Fox, Kx «. Marbbull (1831), 3 

DoiWJ. At Ch. 1 20. Folld. lie C^)lllttglli, Kx p. Markw (1838), 

3 Dcuo. 133. Ezpld. Jie WilliH (1819), 4 Kxeb. 530. 

Consd. Aluutt V, Huldcu (1852), 18 Q. B. 593. Refd. 

He Sudcll, Kx «. Simpbon (1834), 3 Door. A: Ch. 792 ; 

ThoinpHon r. Thotnjmon (1835), 2 Bimr. N, C. 168; lie 

Whitmoro (1813), 3 Do G. Ac Sm. 565. 

454 , ,j — consideration of 

B. ’s supplying G. with goods guaranU'es to B. the 
payment of the price. B. Jiaving supplied O. 
with goods, C. having neglected to pay the price, 
A., in consideration of B.’s extending to 0. a period 
of two years At upwards for the li(iuidation of 
his d('bt, agrees to ivserve to B, all right &; claim 
which B. may now liavo against him, A., by vii’tuo 
of the security previously enU»red into on G.’s 
behalf. At to be bound by it, if, at the expiration 
of such period B.’s demand shall not have been 
fully dLscharged ;~-7/cW: A.’s liability attached 
upon default made by C. after the expiration of 
two years At a few days ; B.’s right of action 


then accrued, & Stat. Limitations then began to 
run. 

(2) A. guarantees to B. the debt of 0. upon 
condition that no application shall be made to 

A. on B.’s part, for the amoimt guaranteed, or 
any portion thereof, but on the failure of B.’s 
utmost efforts At legal proceedings to obtain the 
same from 0. C. remains in England two years, 
then goes abroad insolvent, not having paid the 
debt to B. No proceedings are taken against 
him until four years after the guarantee given, 
when process is issued, At continued on the roll, 

C. remaining abroad until more than six yeare 
after the guarantee given. The guarantee is 
discliarged by the laches of B. — Holl v. Hadley 
(1835), 2 Ad. At EL 758 ; 4 N(‘V. At M. K. B. 515 ; 
4 L. J. K, B. 126 ; 111 E. 11. 292. 

455 , ,j — A. grants an annuity to C., 

At B. jointly At severally covenants with A., as his 
surety, to pay the annuity, provided that if 
dofaidt should be made in payment of the annuity 
by A., O. would give notice in writing of so much 
of the annuity as might be in arrear, twenty-one 
days previous to the adoption of any measures 
against B. to enforce the payment of the arrears. 

B. becomes bkpt., b(*fore any default is made by 
A. in the payment of the annuity ; —Held : G. 
could not prove for the value of the annuity, under 
6 Geo. 4, c. 16, H. 54. 

The proviso must be coupled with the covenant, 
& the bkpt. cannot be considered liable until 
default of the grantor, At notice given of such 
default (Sir John (-RObH).--yfc Golnagiit, Ex p, 
Marks (1838), 3 Deac. 133 ; 3 Mont. Ac A. 521, 
Gt. of R. 

Annoiahun : — Consd. Amott v, Huldcu (1852), 18 Q. B. 

593. 

450 , .] — Declaration in the common 

form on an annuity bond, dated ,Tuue 9, 1828. 
l*leas, Stat. Ijimitations, & the bkpey. of deft, 
alter the making of the bond Ac the accruing of the 
causes of action in the deelaiution mentioned, Ac 
before the commencement of the action. Replica- 
tion joining issue on the latter plea, Ac as t/O the 
former, that tlie causes of action (lid accrue to 
pltf. within twenty years next before the com- 
mencement of the action, setting out the bond 
Ac condition, Ac assigning as a bivach of the con- 
dition, the non-payment of £50 for two years Ac 
a half arrears of the annuity. UMie bond was a 
joint A: scxeral bond of deft. Ac M. Ac was con- 
ditioned after reciting that M. had agreed with 
pltf. for the Side of an annuity of £20 to bo paid 
to pltf., his exors., etc., during the joint Ac several 
lives of pltf. Ac his wife, for the sum of £150, Ac 
that deft, at tlie roiiuest of M, had assented to 
join in Ac execute the bond for securing the duo 
Ac regular payment of the annuity Ac the receipt 
by M. of the sum of £150 for the due payment 
by M. or deft., their or either of their heirs, etc., 
of the annuity, by two equal half-yearly payments 
on Dec. 9 Ac June 9 in every year, during the joint 
Ac several lives of pltf. & his wife, & a proportional 
part of the half-yearly payment of such annuity 
m the event of the death of the survivor between 
the half-yearly days of payment. On the trial, 
it was proved that deft, had become bkpt. in 
1836, that deft, had, down to 1848, paid the half- 
yearly instalments of the annuity, but on no 
occasion, until after the days of payment stated 
in the condition ; so that there had been breaches 


0 , . JJuring term for 

which sureties were hable ,} — It must be 
uhowu that the default sued fur took 
place duriuj; the term for which the 
suretiOB were liable under the oovouaut. 


— McMartin r. Guauam (1846), 2 
U. O. U. 365.— CAN. 

f. .] — A loiter of 

guarantee hold not to cover trane- 
actions prior to Its delivery. — D ykss v. 


Watson (1825), 4 Sh. (Ct. of Seas.) 
69.— SCOT. 

ff. Doubt as to principal debtor*s 
obhgaiion,} — Observed that decree 
ought not to pass against a cautioner 
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of the bond befoi*e deft.’s bkpcy., & it appeared 
also, more than twenty yeai's before the commence- 
ment of the action ; So that arrears were then 
due in respect of breaches committed since 1848 : — 
jffeld : (1) a new cause of action arose with each 
successive breach of the condition, & by proof at 
the trial of breaches committed within twenty 
years, pltf. was entitled to the verdict upon the 
issue raised by the plea of Stat. Limitations; 
(2) deft.’s liability under the above form of bond 
So condition was that of a surety for M., the grantor 
of the annuity. So who was alone tc^ be oonsidei*cd 
as the principal debtor ; pltf., therefore, could not 
have proved under the bkpcy. of deft, in respect 
of previous breaches So a forfeiture of the bond ; 
So the bkpcy. So certilicate of deft, were no defence 
to the action. 

(3) Certain debts payable upon a contingency 
are specilically provided for in the sections pre- 
ceding the general enactment in Bankrupt Law 
Consolidation Act (c. 100), s. 177, So among those 
are annuities, in res})ect of which, upon the bkpcy. 
oi the grantor, proof must bo inad(' in the lequired 
form before resort can be had to the surety whoso 
liability is deferred ; So as no provision is made 
for proof on the bkpcy. of tiu' surety, the grantm* 
being solvent it may be i)rosumed, both from the 
silence of the legislature So the nature of the 
liability, that no power for such proof was in- 
tended to bo given. Although this might be true 
whei*e the surety contract c‘d expressly to pay on 
default of the grantor, deft, contended that the 
form of tlio present bond created a simultaneous 
instejwl of a successive liability. This ground 
cannot be maintained. Th(‘ bond shows that tlu* 
annuity had been already granted. The bond Is 
an instrument beyond the grant. The two are 
jointly bound, but the one* is described ns grantor, 
the other as surety. If the grantor pays, tlu* 
sur(*ty is fr(*(* ; if he mak(*s default, the sui’cty is 
liable (Erle, J.). -Amott v, IIolpen (1852), 18 
Q. B. 503 ; 22 L. J. Q. B. 11 ; 10 L. T. O. S. 253 ; 
17 Jur. 318 ; 118 E. K. 224. 

Annotahons : — As to (1) Bold. Forsyth v. Bristowo (lh>3), 

8 Kxuh. 347. Ah U) (2) Apprvd. White v, Oorbett (185U), 

1 K. 6c E. 0U2. Refd. Warbuiv r. Tucki-r (1 8.>r)), 5 E. 6c Jl. 

384. (Jt7icraUi/t Refd. Wythos v. Labouclioro 3 

1)0 fJ. 6c J. 593. 

457. Death of surety before default -Liability of 
estate of surety— When solvent.] — A ntrobus v, 
Davidson, No. 441, ante, 

458. When insolvent.] —Atkinson 

r. (Irkv, No. 41(5, ante, 

459. Default occasioned by creditor’s bank- 
ruptcy.] — A bank granted a letter of cri'dit to a 
CO. on terms that the co. should shii) tea So foiward 
bills of lading, invoices, So ))olicy of insurance on 
the tea to the bank, So should also draw on B. So Co. 
bills to be accepted by B. So Co. to an amount 
suflicient to cover the amount authorised by the 
letter of credit. B. So Co. guai*anteed the per- 
formance by the co. of these terms, holding them- 
sidvos responsible for the same. Thi* co. di^ew on 
the bank, So the bank accepted the bills, but owing 
to the failure of the bank after the dates when 
the bills were drawn So before they became due, 
the co. shipped no tea. So did not perform any of 


the terms agreed on. All the bills were eventually 
paid ; — Held : the failure of the bank was iio 
reason why the co. should not have performed its 
part of the contract, B. &; Co. wei*e not relieved 
from their guarantee. — He Barber ^ Co., Ex p, 
Agra Bank (1870), L. R. 0 Eq. 725 ; 39 

L. J. Bey. 30. 

Right of surety — To call on debtor to pay.]— 
See Part VII., 2 >oiit, 


li, Wkat Constitutes Dejaulf. 

460. Under replevin bond — Withdrawal from 
sheriff’s jurisdiction.] — Mui>5o v, Siierr (1718), 
Fortes. Rep. 330 ; 92 E. R. 87(5. 

ArmofcUioti : — Refd. Coiubea Colo (173(5), boo Ump, Hard. 
352. 


461. Not renewal of bill of exchange — Without 
authority of sinety.] — When*, in an action on a 
guarantee, hy which deft, undertook, in considi*ra- 
iion of pltf.’s giving S. a current credit for silk, 
on tlu* event of Ins failure, to make good any loss 
pltfs. might sustiiin, not oxcei'ding £100, So it 
appi'arod tliat pltfs. liad rt*newed bills of <*xi‘hangc 
acci'pted by S., without giving any notice to deft 
So without his authority or assent :--Held : (1) it 
was unnecessary to givi* him siicli notice ; (2) the 
inc'n* renewal of the bills could not be con8idc*ri‘d as 
a failure. -Caiuiv. Browne (1820), 12 Moore, C. P. 
02 ; 5 L. J. O. S. C. P. 12. 

462. Under fidelity guarantee — Payment to 

account of former year -By collector.] —C., as 
siu’oty for A., who was ai)poinled a colli*ctor for 
the yem* 1828, (*x(*cut(*d a bond, with a condition 
that A. should “ well So truly pay or cause to bo 
paid unto the Receiver-General of the taxi*s, etc*., 
all such sum So sums of money as should come to 
the hands of A. as such collc*ctoi*, upon tlu* days 
So at the timc*s by 43 Gc'o. 3, c. 99, So 3 G(‘o. 4, 
c. 88, api)oiatt'd for the })ayment tlu'reof. So 
according to the true intc*ut So m(*aning of the 
Acts ” : - //cW ; (1) paynu'iit hy A. of moneys 

coll(*cted by him to tlu* account of forme*!* yc^ars 
was a breach of the condition of the bond ; (2) 
seizure Si sale of lands Si goods of A., of the exist- 
<*nce of which the* comrs. Iiad notice* or knowledge, 


was, undc*r 43 Geo. 3, c, 99, s. 9, a condition 
prt‘ccdcnt to their right to put the bond in suit 
against tlu* surety ; (3) Hc*izu!*<* So sale of lands So 
goods of A, of the existence of winch tlu* comrs. 
had no notice or knowledge, was not a condition 
Xireccdeiit to their right to put the* bond in suit 
against the surety.— Gw ynne v. Burnell (1840), 
(5 Bing. N. 0. 453 ; 7 Gl. So Fin. 572 ; 1 Scott, N. H. 
711; West, 342; 133 E. R. 175, Jl. L. ; revs(/. 
(1835), 2 Bing. N. G. 7, Ex. Gh. ; sub nom, Gou.inh 
%K G WYNNE (1833), 9 Bing. 544. 



School (184(5), (5 Ji. 082; i;oujinK v. i i xo 

G. J5. 703 ; Kepp v. WIrkcH ( 1 848), (5 < . H. 280 ; Morris r. 

’ - ‘ llulltind t>. BajjHhaw 


when tho question was still in depeiicl- 
©noo whether any obli^ration attached 
to tho principal. — Ross v. Gkkki 
( 1834), 12 8h. (Ct. of Seas.) 427.— SCOT. 

PART V. SECT. 2, SUB-SECT. 1.— B. 

h. ChuvrantcH. of hank overdraft.] 

In a written gruarantoo given to a 
banking co. to secure the amount of 
the principal debtor’s overdrami j 
account with the co. together with i 


future advances Sc interest by the co. 
to him, a clause was iusorted making 
tlio guarantor’s liability doneudent 
upon the making default by the 
principal debtor : —Held : the i^t of 
the account being always overdra^yu 
did not constitute default by the 
principal. — U.viox Bank op Aus- 
TiiAUA, Ltd. V. Baiuiit (1897), 23 
V. L. li. 505.— AUS. 

k. Under fidtlUy guarantee — For 


J. — VOL. XXVI. 


salfH agent -Non-accounting for money 
generaliu.]— Tho condition of a bond 
was “ that If M. should make correct 
returns to F. of all moneys arising out 
of t ho sale of any articles, <£• of all other 
monevH M. might aJt any time during 
the eontuiuaiwe of the ayency coUcet 
for F„ uJt the time dt in the manner 
uneniioned in the imAruetions of F., 
dt agreed to hy M., then,** etc, : - field : 
tho words in italics did not refer only 
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Guarantee ani> Indemnity. 


Seel. 2. — When liability arieee: Sub-sect. 1, B. & 
C\; sub-secL 2, A, (a),] 

— r Non-payment by coUector — DuUes 
coUeoted without autborlty.l—SEPP v. Wiooett, 
No. 711, post. 

464. Erroneous balance sheet— By bank 

action upon a bond, the condition 
of which was, for the honest & faithful service of a 
banker’s clcTk, three breaches were assi^ed, viz., 
general misconduct, irregular &; unbusinesslike 
conduct, & not faithfuiiy accounting. An arbi- 
trator to whom the cause was referred found 
specially that, on a certain day, the clerk made an 
erroneous balance-sheet, failing to exhibit, as it 
should have done, a surplus of £100, but that 
there was no proof that sucli sum came to the 
hands of the clerk ; &; also that, on another 
occasion, the clerk having received from a 
customer £21«S, entered it in the books of the bank 
as £113, exhibiting on that day’s balauco sheet 
n false & imoccounUjd for smidus of £1 00 : Held : 
these facts did not sliow conclusively that the 
condition of the bond had been broken, so as to 
call upon the court to interfeitj with the infeitmce 
drawn by tlie arbitrator. — JKriisoN v. IIowkins 
( 1841), 2 Man. & (1. 300 ; 2 Hcott, N. 11. 005 ; 133 
K. K. 787. 


466. — Loss of money In transit— Scope of 
employment of bank clerk.J — Deft, entered into a 
bond, as surety, for the due & faithful performance 
Ijy of his duty as clerk to a provincial bank. 
U. being sent by the manager of the bank, at the 
request of a eustomtu*, to his residence, about 
eleven miles distant from tlie bank, for tlie purpose 
of roc<‘iving a large sum of monc'y to bo placed 
to his account, on liis way back lost it : - Held : 
(I ) the money was received by 0. in the course of 
his employment, as cleik to the bank ; (2) deft, 
waa liable as suwty, notwitlistanding the finding 
of the jury, that it w<ui not the custom for bankers 
m that part of th(» country to send for their 
customers’ money in the manner atlopted.— 
MliLVlLUfi r. Doidcjk (1848), 0 0. B. 450; 18 

iSe K ii'isil."" ‘‘ ‘ '2 « 1 


466. Robbery with violence.] — Tlie 

tre^urer of a benefit building sockjty, 0 & 7 Will. 4, 
c. 32, & 10 (loo, 4, c. 50, liaving covtmanted with 
the society’s trustees that he will faitlifuUy dis- 
c^'go the duties of ti-easuivr, duly obey the 
directions of the trustees in relation to such duties, 
& punctually account to the trustees for all ^ 
every sum So sums of money, bills, notes, securities, 
goods So cliattols which h<*, in his ofliee of trt)jisurei*, 
sliull receive on the society’s account, So being 
bound by tlie rules of tJu' socii’ty, to pay over in 
a given time the moneys which he shall 

receive, does not violate such obligation if, after 
receiving moneys, & before he liad an opportunity 
of paying them over, he is robbed of them by 
irresistible violence So without fault of his own ; 
such obligation being that only of a bailee. So 
held in an aetion by trustees of such society against 
sureties of a treasurer, complaining that he had 
not paid the moneys, to which the sureties pleaded 
such robbery, committed upon tludr principal, in 


excuse of his non-payment. — W alker v Bbitisii 
Guarantee Assocn. (1852), 18 Q. B. 277 ; 21 
L. J. Q. B. 257 ; 19 L. T. O. S. 87 ; 16 J. P. 582 ; 
16 Jut. 886 ; 118 E. R. 104. 

Under adMnistration bond.] — See Executors, 
Vol. XXIII., pp. 226, 227, Nos. 2733-2744. 

467. Guarantee of mortgage debt — Price on 
completed sale of premises — What is completion 
of sale.] — In consideration that pltf. would advance 
£1,200 to a third person upon mtge. of certain 
leasehold premises, defts. promised, that, if, after 
any sale of the premises duly made under the 
power of sale to bo contamed in the mortgage 
deed, the purchase-money should not be sufficient 
to satisfy the principal sum So all interest, costs, 
charges, So expenses which might be then due in 
respect of the mtge., they would immediately 
thereafter make good So pay to pltf. such deficiency, 
whether the same should be occasioned by any 
defect in the title to the premises other^\Tsc 
howsoever. The promises having been put up 
to auction under the power of sale, were knocked 
down to W. for £050, So W. paid a deposit of 
£100 So signed the usual contract, lie afterwai’da 
declined to complete the purchase, on the ground 
of the vendor’s inability to y)roduc*e certain 
iDceipts for giound rent, & pltf. brought an action 
against him to recover damages for his alleged 
breach of contract, whicli action was still pending : 
— Held : a concurrent action against defts. upon 
their guarantee was premature, the word “ sale ” 
in that instrument meaning a sale completed, so 
that the deficiency which was to be made good by 
defts. could be asceitained. — ^Moou v, Kobkuts 
(1858), 3 0. B. N. H. 830 ; 140 E. li. 970. 

ScCf ffeiwralty, Hale op Land. 

468. Guarantee of completion of contract — 
Completion prevented by creditor.] — Wliere applts., 
having guarant<3ed the duo performance of a 
contract made with a municipal corpn. for 
the execution of works on its land, figreed on the 
contractor’s default with resp. to complete the 
execution of the works on the terms of the original 
contract, So in elTect delegated the supervision of 
the contract So all incidental arrangements to the 
corpn,, So the corpn., according to the findings 
of the jury, improperly prevented resp. from 
pi*ocoeding with the stipulated expedition So 
wrongfully seized the works So extruded the 
resp.: — Held: applts,, having by their conduct 
cousiituted the corpn. their agents So the delay 
being attributable to their acts, could not justify 
the seizure So i*e-cntry ; So resp. was entitled t/O 
treat the contraiit as at an end So sue on quariium 
meruit, — Ia^dder v, Slowey, [1904] A. 0. 442 ; 
73 L. L 1>. i\ 82 ; 91 L. T. 211 ; 63 W. 11. 131 ; 
20 T. L. li, 597, F. 0. 

Annotation: — ^Refd. Mori's Dock So Eugiaeorbig Co. 
Wadey (190j), 22 T. L. li, 61. 

469. Payment of debentures — Postponement by 
company.]— Finlay v. Mexican Investment 
OoRPN., No. 790, post, 

C, Under Joint and Severed Contract with Surety, 

470. Default of principal debtor sufficient.] — 

llAWSTONE V, Farr, No. 451, ante. 


to suoh luoneyB aa wore to bo derive 
from the proceeds of sales effected b 
rJ** ® .^fpea default for other monoi 
those arising from such salt 
Mil^tcd by him the sureties wei 
Moore (1873 

34 U. C. 11, 319. — CAN. 

5oiI JfKmd — Foiiure i 
iatisfy iwifftiutU,h-A,, surety to 


l»all bond by H,. who bound himself 
“to stand to, abide & perform the 
judgment of the ot." on a claim for 
debt, “ or to render himself to the 

S rlson of the ot." ; — Held : liable for 
lie amount of the bond, H. not having 
satisfted tho judgment on tbo claim 
3c having about a fortnight there- 
after left the Colony.— OoiLviE v, 
Norton (1844), S Men, 79.-~S. AF. 


m. Failure to invest sum — Accord^ 
ing to covenant in ante-nuptUU contract,} 
—Wilson ». Wishart (1844), 7 Dunl. 
(Ct. of Sees.) 126.— SCOT. 

PART V. SECT. 2, SUB-SECT. 1.— C. 

470 L DeSauti of principal debtor auf- 
Jlcienf.l— Rastall v, A.-G. (1871), 16 
Ur. 138; 17Gr. 1.— CAN. 
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Pabt V. — ^Liability of the Surexy. 


471. .] — lie Wyatt & Thompson, Ex p. 

Thompson, No. 453, ante* 

472* .] — ^Amott V. Holden, No, 456, 

ante. 


Sub-sect. 2. — Fulfilment of Conditions 
Precedent. 

A. Eematid, 

(a) Ori Principal* 

See, gemrally. Actions, Vol. I., pp. 52 ct eeq*, 
Nos. 422 et seq* 

473. Necessity for demand — Excepted by con- 
tract.] — A proviso in a leosci for years, whereby 
tlie rent is payable on a dsy certain, at the mansion- 
house of lessor, that if the rent shall bo unpaid 
for forty days after the day whereon it is reserved, 
although not demanded, the lease shall be void, 
does not make the lease voidable by tlie h'ssee 
by reason of his having overstaytid the forty days 
allowed for payment ; & in dt*bt by lessor on bond 
given by lessee & deft, in a penal sum, conditioned 
for pa^Tnent of rent at the day & place mentioned 
in lease, pltf. may assign for brea(;h, non-payment 
of rent at the day & place, without showing c, 
d(»mand of the rent. — H ede v* Farh (1817), 6 
M. & S. 121 : 105 R* 11. 1188. 

J7tnotaiio7i8 • — Mentd. Arufiby v. Woodward (1827), G B. ^ 

C. 519 ; Rippinghall v* Lloyd (IS.*!:!), 5 B. 6c Ad. 742 ; 

Bowser v. Colby (1841), 1 Haro, 109; .lonos r. Caiter 

(184G), 15M. ^cW. 718; Grey r. Fiiar (1854 ), 4 H. L. (‘as. 

505 ; Toloman i\ Portbury (1871). 40 L. J. Q. B. 125 ; 

New Zealand Skipping Co. v. Soeu‘L6 des Atoheis et 

Ckantiers de France, [1919 J A. C. 1. 

474 , ,] — It is not necessary, in a declara- 

tion against a i)ei‘son on liis undertaking to be 
answerable for or to pay the debt of another, to 
state an agreement, note, or memorandum, or 
the terms of any such, or the parties thereto, or 
that it was in writing or signed by deft. ; nor is it 
necessary to do so in the replication to a plea, 
averring that no agrc'ement or uott) or memo- 
randum stating the consideration in writing, 
signed by d(‘ft., was stated or shown. Sucli a 
plea held bad on special demurrer. It is not 
matter of objection to such a declaration, that 
the consideration for such collat(*ral undertaking 
as sot out is inadequate ; for it is not necessary 
to state a full &; adequate consideration to main- 
tain assumpsit on the promise & undertaking. A 
good & valuable consideration in law is all that 
is necessary to state for that puriiose. Therefore, 
it the undertaking were to be answerable for At 
to repay money advanced & to be advanced, to a 
limited amount to the third person, it cannot be 
objected that the money already advanced was 
an insufficient consideration to gixjund the under- 
taking. It is not necessary in such a declaration 
to aver a request made to the party liimself, in 
the first instance, to pay the debt before the 
guarantee is resorted to : at least an averment, 
that he had neglected & refused to repay the 
money, is sufficient for the purpose of maintaining 


the action against the guarantee. — Lillky v* 
Hewitt (1822), 11 Price, 494 ; 147 E. K. 543. 

-dnnpforfwn; — ^Mentd. Wakeman r. Sutton (1834), 2 Ad. & 

Sa. 78. 

475. Where contract silent.] — In an 

action on a guarantee to pay, in case the principal 
should not, it is not necessary to s<'t out the con- 
tingency tliat tlie piint'ipal should not pay, that 
being an implied exception in law, from the nature 
of a guarantee. Nor, in such an action, is it 
necessary to prove a demand of payment from 
the principal, unless the making of such a demand 
were a part of the contract. — MAaoii i\ Wilks 
(1827), 5 L. J. O. S. K. H. 308. 

47 e. stipulated for by contract— Death of 

principal before demand made — Effect on surety *5 
liability.] — A debtor promised to repay to pltf. an 
iulvanco within tlnec montlis of the n*c('ipt by 
him of a wriibm notice requiring payment. As 
deft, agreed to guarantee tlie repayment of tlie 
advance as per the above agreement, ^riie 
principal debtor died heaving no estate. At nc'ither 
probate nor lcU(‘i's of administration w(‘re takim 
out. No written notice requiring payriKUit was 
<‘ver given. In an action against deft, to rt‘Cover 
tlie amount of the advanct* Hold : as no notice 
had been givcMi r<‘qiiiring ])ayincnt, the condition 
upon which the inoni'y became payable was not 
fulfilletl. At di'ft. as simd y was not liable. — Kickaby 
V* LiiVVJS (1905), 22 T. L. It. 130 ; .50 Sol. .fo. 113. 

477. On bills or promissory notes,] — 

Where a jiarty guarantees tli<‘ pjiyinejit of a 
promissory note, if it be not duly honour<‘d At 
paid by the maker according to its huior & eflect, 
he is liable on liis guaranU*e, if the note bo not 
jiaid by the maker when du<*, without any pro- 
s(*ntment to him for that purpose. An lU’tion on 
such guarant/(‘o n<‘(‘d not aver a prosontmiuit of 
the note by ili(‘ mak<‘r when du(*, or a roqiu^st 
to him to ]>ny it- ; At if such rtupiest bo aveiTod, a 
plea which trav(‘rHes tlic' requi'st is bad in siih- 
stance. -Wai.tiin Marcall (1814), 13 M. Ac W. 
452 ; 2 Dow. Ac 7.. 410; 14 L. J. Ex. 51; 1 
Jj* T. O. S. 158 ; 153 E. 188. 

AntupUtfions : Retd. Hai bor v. Mackroll ( 1 892), 07 L. T. 1 08 J 

Bradford Old Bank r. Sutcllirc, 11918] 2 K. B. 833 ; 

JoaebLuHOn v* HwIbh Bank (Joipu., [19211 3 K. B. 110. 

478. Omission to provide for demand 

— Relief.] — In an action on a promissory note, deft, 
pleaded as an cquitfible ])l(‘a, that ho made the 
note jointly witli Ifl. for the accommodation of E. 
Ac as his surety only to secure payment of a loan 
of 4:200 then made by pltf. to K., that at the time 
when the note was mad(», pltf. having notice of 
th<' prcmiscjs, agrtH‘d, in consideration of deft, 
making such note as surety, tliat jiltf. would call 
in Ac demand paymimt of tJio note from R. within 
tlm*e years ; that this agrecm<‘nt should ho in- 
dorsed in writing on the note at the time tif making 
it, which, by misiaki*, was not done ; tliat pltf. 
omitted to demand ])aynieut of tlie note from 
E. witliin tliree years, whereby lie lost the means 

AF. 

474 vii. — A creditor 1 h not 
oblUfed before hu(iik a Hurcty to oxcuhm 
I tio principal debtor If the latU^r lias 
n-nioved from (he Jurisdlrtioii of the 
ct. without leaving any oHMetn behind 
him. • WoLFHOS V. ClioWK (1994 ), T. S. 
G82 — S. AF. 

n. Proof of demand to principal.] 
— Before deftu. became 801*01108 for A., 
notioo had been given to him to aena 
lumber spoclfying the quantity 6c 
quality thereof. After the guarantee 
he was alao distinetly not ii(^ to neiid 
in the lumber provlouHly Hpocltlod : — 
/leld : auffioient to biuu tlie auretiea, 
without Hpecifyiiig the partlouiur kind 

F 2 


PART V. SECT. 2. SUB-SECT. 2.— 
A. (a). 

474 i. Necessity for demand. ] —Money 
which had been collected by the 
treasurer of a corpu. & fraudulently 
charged as paid by him was not 
demanded by the iiartlos entitled 
thereto : — Held : the liability of the 
treasurer was betwoim the municipality 
himaelf, he having received the 
money as their ofDoor, & bis respousi* 
biUtv was not altered by the fact of 
non-partioa entiUo<l to the money. — 
Esskx Cokp.v. V . Park (18G1), 11 C. 1*. 
47 S.— CAN. 

47411. .J — 11. «. Hammond 

<1807), 1 Han. 33.~-CAN. 


474 ih. — It is aroiidiU(»n pre- 
redout to the lidbiUty of tlie surctlcB In 
a bond oonditloaed for the deliver v up 
by the principal on demand of all 
moneys received 6c not paid our by 
him, that a personal demand of pay- 
ment should be made on him. — P ort 
K ixJiv Public? Sphool Board v. Ebv 
( 1894), 26 O. It. 7.3.— CAN. 

474 iv. .J -.SHKU»ON & A(’KI10F1< 

i>. Milligan (1907), 14 S. L. T. 703. 
SCOT. 

474 v. . }— Joil ANNK-*»URG ( ’OU N - 

OIL V. WrKWAitr, II 909 J a. C. (U. L.) 
53.-H80OT. 

474 vl. .I-llOGKRSON, N. O. v* 

Mrykr & Bkrnino (1837), 2 Men. 38. 
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UUARANTEE ANU INDEMNITY. 


Sect, 2, — When habdiiy arises: Suh-sccL 2, A. (a) 

<Sr (b), d’ B,] 

of obtaining i)ayinent from K., who liad nince 
b<‘come insolvent. On demuiTcr to this i)h‘a : - 
Held : the idea was good, on the ground that the 
condition in consideration of whicli deft, had 
bocoinc* surety IwmI not been performed by pllf. - 
JiAWJlKNCE V, VVAIiMfiLKY (18(52), 12 0. B. N. H. 
799, Sn ; 81 h. .1. O. l\ U8 ; 5 h. T. 798; 10 
W. B. 841 ; 142 E. K. 1850, 1801. 

479. Parties to bill & surety dis- 

tinguished.] — A d(*btor gave his cr(‘ditor a bill of 
evcliange ac<*epB*d by lumself, but with the 
drawer’s name* left blank. Pltf. at th<‘ same time, 
as a surety depo8it(‘d wi(h the ortMlitor certitlcates 
of stock in a joint stock co. tis collateral security 
for the debt. The bill was never presented for 
payment, nor was notice given to pltf. of its non- 
payment : - Held : the credilor had not discharged 
jdtf. from his suretyshij) by his omission to till up 
the di’awer’s name* ^ to give notice of the non- 
payment of the hill to i)lt f. 

It is said that it w^is Ids Itlw* creditor’s] duty to 
present the bills for payment & to give notice to 
the surety of tlieir noii-payiTKUit. That depends 
on the < Ubtom of merchants. It was decid(‘d 
eaiti ago that there is a diflerence in this respect 
('tween those who are sureth's for the payment 
of a bill A; those wlio aix* parties to the bill 
(LINDLWV, Jj..J.).~t’AUTEH V. WlIlTE (1883), 25 
Oh. 1). 0(1(1 ; 51 \j. J. Oh. 188 ; 50 L. T. 070 ; 82 
W. B. 092, (1. A. 

AnnoUiUniis:- Refd. Kaihoi r. Mntkrcll (1892). 08 L. T. 
29. Mentd. j{< WelmorHhauHcn. WolinoiHhauHon v. 
\VolmciHhauHen (1890), 02 1 j. T. 041; CUambcilam v. 
Young, 11893] 2 Q. B. 200. 

480. .] — E. was the draw<‘r of tw^o 

bills accepted by the 8. C’o. for £1,048 10«. 5d. 
£402 O.V. Od., due i (‘spectively on Dec. 28, 1800, A: 
Jan. 4, 1807. lii ])ec. 1800, F. appli(*d for a 
reiu'wal by iiu'uris of bills to be accept ('d by 
himself aloru*, A stated M. would guarant<*e 
payment. 'Phe liolder of the bills wrote* to M. 
on Dec. 22, 1800 : “ We have rc'ceived a re((U(*st 
from J<\ to renew the bills for £1,048 lO.s. 5d. & 
£102 Os. Od., due respectiv(*ly on the 28th inst. 
A the 4th prox. lie Udls us that you are (juitc 
willing to guarantee their paymeut, A as it is 
proposed that we draw on him solely in exchange 
for the above, we must ask your continuation of 
tile assurance bt'fore w(* can conslsl(*ntly iiu'ct 
his wislu's.” In r(*i»ly M, wi-ote ; “ 1 hereby 
guaiantee the paynu'nt by F. of two bills you 
intend to renew for him, one for £1,018 lOs*. 5d., 
A the oth<‘r for £t02 0.v. Od., du(‘ resiiectivcdy on 
the 28th inst. A the 4t]i jirox.” The holders, 
hy way of reiu'wal, drew on F. two bills, one for 
£1,025* 0«. lid., the oth(*r for £485 10,s., dated 
Doe. 22, 1800, A payable tJiive months afU*r date, 
A mentioned tliis in a letter sent to M. :~Hcld : 
on the true construction of the letters, the bills 
were not to bo renewed in the stiict sense of the 
word, but M. guaranteed tlie payment of the 
aggiegatc amount of the old bills. 

Bills Wi'iH* to bo accepted by F., A M. is ask(*d 
to guaraiiU'c their payment. Do guaranteed the 
ttgg^^ogtt-te amount of the two bills. It does not 
appear that any demand was made on F., when the 
bills became due, but it was decided long ago, in 


the case of Wright v. Simpson, No. 498, post, that 
a surety may be sued in the first instance (Lindlpjy, 
L.J.). — Baaber V. MACKRELr. (1892), 08 L. T. 29 ; 
41 W. 11. 341 ; 3(5 Sol. Jo. (59G ; 2 K. 72, C. A. 

(6) On Surely. 

481. Promise to pay on demand -Demand 
necessary.] — l^ease by pltf, to T. for years of a 
messuage A farm, at a yearly nmi, payable 
quarterly, A T. covenants to pay the rent at the 
days A in the manner therein mentioned, A also to 
pay interest in case the rent should bo behind three 
quartere ; A deft, covenants that T. shall at all 
times during the i(‘rm, well A truly pay to pltf. th<* 
rent at the respective days, A also int(*i*(*st, A 
shall duly observe all the covenants, A that in 
cose T. should negl(*ct to pay the r(‘ut for forty 
days deft, shall i>ay on demand : -Held : d(*ft. 
wa.s not chargeable until afU*r forty dajs A 
demand made*, A pltf. having gciu'rally declared, 
assigning for hreai'li rent arrt'ar, A it aiipcariug 
upon oy(‘r that tlie lease contained tlu* (jualilica- 
tioii above* stated, tlie breach was ill assigned, A 
there being general damages upon tJie whole* 
de'claration, whicli contained oth(*r br(*a(‘hes whicli 
W(*r<; well assigne'd, judgment nevcrili(*less must 
be arre'sted causa qua supra. - Sicklkmore v. 
Tjiistleton (1817), 0 M. A S. 9 ; 105 E. K. 114(). 

Annoluiuyns :—CoiiSiL. He liiown's Ehtato, Biown r. lUown, 

1189.1] 2 C'h. 300 : Brudfonl Old Bank r. hutdifte, [1918) 

2 K. B. 83.1. Rdfd. He Oolii.igJu, he p. Maikh (1S38), 

3 Mont. A. 521 , Jowett r. bpcMicoi (181(5), 15 M. Sc W . 

(502. Mentd. Hoggett v. (1840), 0 Bing. N. V. 207 ; 

MucintoHb V. Midland Counties Bj . (1 8 lo), 14 M. U. W. 548. 

482. .]--A surety joined in a 

covenant to repay the principal of a mtge. debt 
“ on d(*manel,” A interest the*reon in the m(*antinio 
from the date of the mtge*. : — Held : until demaml 
was made* no cause ol action accrued against tin* 
sure*ty witliin 8tat. Limitations so as to bar the 
mtge‘e.’s action against him on tlie covenant. 

He Bkown’s Estate, Br()v\n i\ Brown, [1893) 2 
(’ll. 300; (52 L. J. (’h. (595 ; (59 L. T. 12; 41 
W. B. 410 ; 37 Sed. Jo. 351 ; 3 B. 1(53. 

AnvoOiftovs : -Oonsd. Kdwcitds i. WuKois, (Ih9(»j 2 ( lu 1 »T. 

Apld. Biadfoid Old J5uiik r. Suttlifle, [1918] 2 K. B. 833 

483. .]— In 1891 ]>Ufs. agive*d te» 

grant a co. a fixed loan of £3,(500 A to allow an 
overdraft eif £2,500 on the eo. (le‘pobiting (h‘b(*n- 
tuivs for £(>,100 A procuring a guarantee from twe> 
of its directoj's. 9’lu‘ dehcntiae*s vve^re depeisiU'd, 
A the directors ga\e a guarantee whicli was 
expressed as being gueii to protect jiltls. fre>iu 
loss on the* ivalisation of tlu* ({(‘bent ures, agreeing 
to pay to i>ltfs. on ch'tuand all sums owing by the 
co., the amount ultimately recoverable* iinele*!* the 
guarant(*(* not to exceed £(5,100 witli interest 
“ from the iinu* of (h*fault of payment by the co. 
or from the* lime of your demanding payment 
thereof from us.” In 1898 S., one ol tlie guaran- 
tors, became insane, A pltfs. had notice of this 
in 1899. Th(* eo. continued to bank vvitli pltfs. 
until 1907, when pltfs. amalgamated with another 
bank unde*r tlie name* of the United (’ountic'S 
Bank, Ltd., selling to the new bank all its de*bts 
A the benelit of all socuriti(*s A guarantee's. The 
£0,100 dcbentui*es reinainc'd registeivd in the name 
of nltfs. The new bank continued to use the 
books of the old bank, a note being made therein 


of lumber In the Bocond notice. — 
Moarov v, Bknjvmin Sc Phippkn 
(1841), 8 V. C. 11. 594.- CAN. 

PART V. SECT. 2, SUB-SECT. 2, - 
A. (b). 

481 i* IVawuc to paj/ on dcf/umd — 


Demand neccssarj/.J- Under a covenant 
that In case ol default by a pur- 
chaser In payment of money w4iJ<*h 
should ‘ bocoiuo d>io or owing under 
articles of agreement * A. would forth- 
with oil demand, pay any Bum in 
default,” a demand for pa^nent in 
nocOBBory before action. — U knku.u. 


Financial Corpn. op Canada t?. 
Lk Jeunk, [1918] 1 W. W. K. 372 ; 
11 Sohk. L. 11. 38 ; 39 1>. L. H. 33.— 


481 ii. London A Mid- 

land Hank r. Fohukht (1899), 2 F. 
(Ct. ol Sons.) 179. -SCOT. 
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to the effect, United Counties Bank, Ltd., as 
from Ft‘b. 13, 1907.” The co.’s accounts were 
iransferred in those hooks to tlie namt* of the 
new bank, the eo. paid interest on the loan 
account by cheques drawn on the current account 
in favour of t)i(i new bank. In 1912 pltfs. de- 
manded paym(»ni from the co. of the amounts 
f)wing commenced an action to enforce the 
(h^bentures, in whi(‘h they realised a certain sum ; 
ite in 1915 they commenced an action on the 
guarantee^ against deft, as the committ4‘o of 8. for 
tiie amounts accrued due on the loan account iV. 
current account less the amount realised on the 
tlcbenturea. On appeal by deft. : Held: (1) the 
loan account tlui current account could not be 
treated as one, it subsequent payments into the 
curnmt account <‘ould not ho taken as satisfying 
the loan account ; (2) pltfs.’ claim was not barred 
by Stat. Limitations, as no cause of action arose 
against tJie surt^ty until demand had been made 
]>y ])ltfs., no (hunand was made till 1912 ; 
(.'{) the transactions arising out f»f tlio amalgama- 
tion of pltfs. with the n(*w bank the dealings 
with th(» accounts, (‘ven if these' could bo said \o 
amount to a novation, did not discharge tin* surt‘ty ; 
(1) dtdt. was liahh* for Die amount accru(‘d due on 
tli<* loan account. 

(5) Deft, .also contended tliat the claim was 
barred by Stat. Limitations. 'Phe ju<lge held that 
this detence failed because tlu' claim had bet‘n kept 
alivt‘ by the ))ayment of int(*rest by th(‘ principal 
d(*btor, the eo. 1 cannot agrtu* with this reason, 
which is contrary to Mercajitile I^aw Annuidmemt 
Act, 18.59 (e. 97) (PI(’KFOUI), fi.,!.). 

(9) T1ut(‘ can bi‘ no doubt that a novation by 
which the original debtor is rel(‘ased from his d<'bt 
discharges the s\avty, but a transhu' of an (‘xisting 
Sl ascertain<*d debt to another creditor stands on a 
different footing (Pickfokd, L..I.). — Hhadfohd 
Old Bank r. Svtcjjffk, [1918] 2 K. B. 833 ; 88 
L. .r. K. B. 85 ; 119 L. T. 727 ; .34 T. L. B. 919 ; 
($2 Sol. Jo. 753 ; 24 Com. (W 27, 0. A. 

484. Joint & several negotiable instru- 

ments.] — 33ie rule tJiat, where a man agrees to 
l)ay a debt not his own, dcmiami is neces.sary to 
er(*ate a right of action against liiin, does not 
ap]dy to tile case of a joint & several promissory 
note, in which one of the makers is known to join 
only as surety for the other. — Jie Mayor, Ex p, 
Whitworth (1811), 2 Mont. D. J)e. (L 1.58, (’t. 
of U, 

485. Principal debtor acceptor of bill of ex- 
change -Bankruptcy before bill due — Whether 
demand dispensed with.] — Warrinoton v , b\7u- 
BOR, No. 359, ante. 

486. Notice that debt due —How far a request 

for payment.]- Batson v. Spearman, No. 993, 


i?. Notice of Default. 

487. Whether notice to surety essential — 
Notice stipulated for — Fidelity guarantee.] — Where 
deft, gave a bond undertaking tJiat it his son. 


apprenticed to pltf., embezzled any of pltf.’s 
proptu*ty, he would pay the same to x*lt f. within three 
months after demand, uiH>n due proof thereof; - 
Held: the ]>roo£ ])reci'(h‘d payment, x>ll£. was 
not entitled to sue* until three months after proof 
^ notice to deft. — (J okaln v. (Ioodlauk (1910), 
1 Bulsl. 40 ; 80 B. IL 711. 

4B8. — .] — Under a bond, con- 

ditioned tliat if M. shall duly a(‘count for all 
moneys, etc., nreivtul by him iu pltf.’s stTviee as 
a clerk, iVo also that if M. shall embezzlt' ]dtf.\s 
property, k, shall, witluu tliree da>s afteC proof 
thei**‘of, rejiay ]>Uf. I lie damage siisUiintal by sueh 
misbehaviour or misdoing, or, in default thereof, 
if deft, shall, after notice givt*n, make a full reeom- 
pense to idtf., then the bond to be void. Pltf. in 
order to render deft., the surety, liable for M.’s not- 
aeeounting, must give deft. luJice llu*reof, as by 
the construct ion of the eondit ion the not ice mupt bo 
given for M.’s not accounling, as vv<‘ll as for Ids 
embezzling. Thiii.Lirs r. F^)RI)^(’^; (1779), 2 Pliit. 
979. 

489. Notice not stipulated for - Notice from 

independent source.] — Peeu v. Tvri.ix K, No. PiST, 

post. 

490. .] -Narks v. Bowles, No. .583, 

post. 

49 J, Non-payment of bill of exchange -- 

Debtors insolvent.] (1) Upon a guaranl(‘e given 
of the price* of goods to be paul by a bill, duo 
notiei* of Ibc* non-paymi'iit must lx* given both to 
till' drawer guarantor, unless both ilrawer cVe 
aec(‘ptor are bki>ts. wlx*n the bill lx*(‘omcs du<‘. 
(2) Upon a contract to guarantt'c a bill for a 
given sum, tlx* giiaiuntor would not be lialilt* to 
that ext(‘nt on a bill giv(‘u for a largt*r sum. - 
Philips v. Asti.ino (1809), 2 Taunt. 299 ; 127 

B. IL 1059. 

Ainioiaiions : - L*» /o (I) Distd. Murmy r. KIiik r> 

H. A' Ahl. 10.) ; Holbiow r. Wilkins (IH22), 1 IL \ C. 10. 

Expld. Van Wait a. Woidley (1824), 3 IL tSi 431); 

Hilchcoflv r. Iluiijfn‘y (1813), r> Man. A' (i. 

492. — — -.] —Pltfs. sold goods to U., 

& P. ik took their acec'ptanee for the amount, Jialf 
of which was guaranteed by (l<*fi. Before the bill 
lx*e;ime due, U. ik P. became insolvent, of wbicli 
deft, was then informed, tV. also that jiltfs. looked 
to iiim for the sum wbieli iu* bad guaranteed; - 
Held : it was unnecessary for i>ltls. to pres(‘!it the 
bill when dm*, or give deft, notice of thi* non- 
payment of it.— JIoLBRow V. Wilkins (1822), I 
B. tfc (’. 10 ; 2 Dow. By. K. B. .59 ; 1 L. J. O. S. 
K. JL li ; 107 B. IL 5. 

Anruftaiionn : Consd. Van Wait a. Wnollcy (1821), 3 IL (\ 

4.9). Refd. Hitchcock a. Jlnmfrci (1813), (i Scott, N. It, 

.'i4(). 

493 , Sureties party to bill.] - 33ie 

condition of a bond, after reciting that d(*ft. 8. 
had d(‘livered & iiidm'sed to pltf. u bill of exchange, 
drawn by 8. acc<‘ptcd Ly B., was tJiat deft. ^ H. 
or cither of them, tJu*ir licirs, etc., sljould pay oi 
cause t-o bo jmid to i>ltf., hLs <*xors., etc., the sum 
secured by the bill witliin oiuj month after it 
should become due & jiayabh*, in ctise it should 


PART V. SECT. 2, SUB-SECT. 2.— B. 

o. Whether notice to surety essential 
— Notice stipulated for.] MKCH\Nie8’ 
Whalk Fisiiino Co. v. WiiiTXEy (1840), 
3 Kerr, 11.— CAN. 

p. j — koyal Tan ADI a V 

Bank r. KintopEAN Assurance So- 
ciety (1870), 29 IT. C. K. 579.— CAN. 

q. ] -('lydbbank & Dis- 

trict Water Trustees v. Fidelity 
tsc Deposit Co. of Maryland, (lUl.'iJ 
8. C. 302.^ SCOT. 

r. .i— W illems r. Sciiev- 

DKLEK (18.35), 2 Men. 20.— S. AF. 


— - Notice iwt stipulated for.] 

- The surety to an u<tminlHtriition 
bond ii not rcllevod of liin obliKation 
by the omiHHioii of tho next of kin 
entitled under the administration to 
Inform tho surety that tliey havo not 
been jiald, whoro there lias been no 
rcQueat for Iriforniallon by Uio suiyty 
& no oolhwtou with tho admin ialrator. 

— MuLiioLLvND w. Smith (1891), 20 
V. L. It. 403. AUS. 

t .1 — U. r. noNTRK(184 3), 

0 <). .S. 5,51.-- CAN. 

V. II AMMOND 


(1807), 1 Hail. 33.--CAN. 

-Harbour Comrh. 
OK Montreal v. Ouarantice Co. of 
North America (1893), 22 S. C. it. 
5*2. CAN. 

0. j Niagara District 

Fruit (liiowKits’ S tock Co. v. Walker 
(1890), 20 S. C. 11. 029.— CAN. 

d, . — , j — ^ j, wore 

sureties on a bond given to B. assocn. 
by C. for tlio faithful dlMdiarnro of his 
diitles as an agent. Among Huch 
duties were tho roniittanco of all 
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Guarantee and Indemnity. 


Sect. 2.— TFAcn liahUiiy arises: Svh-sect, 2, B. 

not be then paid by ilie acceptor to pltf., his 
exors.f etc., according to the tenor of the bill, 
together witli interest from ihe time the bill 
became due : — Held : to an action on this bond, 
it was not a good plea that the bill, when due, 
had not been presented for payment to the 
acceptor, or that due notice of its dishonour had 
not been given to deft. & 8., or either of them. 

There is a main distinction between those cases 
[Warringion v. Furhor^ No. 359, ante ; Philli'ps v. 
Astling, No. 49J , ante] Sc the present 5 for in both 
of them the guarantees were given by persons not 
interested as parties to the original instrument. 
But here the bond is given by S. Sc deft., who wore 
both parties to the bill. I conclude that the 
parties meant to engage to pay the bill at all 
events, as sureties for the acceptor, in case he 
did not pay it (Abbott, C.J.). — Murray v. King 
(1821), 6 B. A Aid. 105 ; 100 E. li. 1153. 

Annotation : — Disid. Ilolboiow r. WllklDS (1822), 2 Dow. & 

Ky. K. B. SI). 

Compare No. 359, ante. 

Bill not indorsed nor accepted.] — 

See Bills op Exchange, Vol. VI., p. 254, Nos. 
1041, 1042. 

494. Notice of renewal.] — C aiui v. 

Browne, No. 401, ante* 

495, .] — Deft, having guaranteed the 

payment of goods to bo supplied by pltfs. to A. 
up to July 1, gave on Apr. 9, the following 
additional guarantee: “ In consideration of your 
extending ilie credit already given to A., & agreeing 
to draw upon him at throe inontlis from the 1st of 
the following month, for all goods purchased up 
to the 20th of the preceding month; I hereby 
guarantee the i)ayment of any sum that shall be 
due &; owing to you upon his account for goods 
supplied”: — Held: (1) a continuing guarantee; 
(2) substantially a guarantee for the payment of 
the price of the goods sold to A., Sc not of the 
amount of the bill drawn upon him. 

(3) AViiei'e a person not paii/y to a bill, guaran- 
tees the payment by the acceptor, he is not entitled 
to require proof of presentment or of notice of 
dishonour. A plea to such a declaration, that the 
bill W418 not presented, Sc a plea, that deft, had no 
notice of non-payment : — Held : to contain no 
answer to the action ; Sc deft, liaving obtained a 
verdict upon issues joined upon tliew» traverses, 

J >ltfs. had judgment no7i ohsiante veredicto . — 
liTCHCOCK V. llUMFRBY (1843), 5 Man. Sc G. 559 : 
0 8cott, N. R. 540 ; 12 L. J. 0. V. 235 ; 1 J.. T. O. 8. 
109 ; 7 Jur. 423 ; 134 E. R. 083. 

Annoiaiions :--A8 to (3) Apld. Carter v White (1883). 2:i 
Oh. 1). 006. Retd. IMm v. Grasebrook (1845), 2 C. B 
420. 

496. ,] — Carter v. White, No. 479 

ante, 

— When surety Indorses bill .] — See 

Bills op Exchange, Vol. VI., p, 291, Nos. 1936 
1936. 

See, also, Bills op Bxcjhange, Vol. VI., pp 
290 et seq,. Nos. 1083 d seq, 

497. Time for giving notice — On ascertainment 


of default.] — ^Where, in a guarantee policy, there 
is a condition to the effect that the insurer is to 
ffive notice within six days of any liability being 
incurred, or the policy to be void : — Held : this 
means, notice of anjr criminal misconduct whereby 
it is cleai* that a liability has been incurred ; ® 
pltf., on receipt of evidence that the party against 
whose criminal misconduct the policy had been 
panted had been guilty of embezzlement, was not 
bound to give notice thereof until he h^ ascer- 
tained that a liability had actually been incurred. — 
Ward v. Law Property Assurance Co. (1850), 
27 L. T. O. 8. 155 ; 4 W. R. 605. 

C. Prior Proceedings Against Principal Debtor, 

498. General rule — Not necessary.] — (1) A 

surety may bo sued in the first instance, but if 
the ci*editor sues the principal first & gives time, 
the surety is discharged. 

As to the case of principal Sc surety, in general 
cases I never understood that as between the 
obligee Sc tiie surety, there was an obligation of 
active diligence against the principal. Tiie surety 
is a guarantee ; & it is his business to see whether 
the principal pays. Sc not that of the creditor 
(lA)RD Eldon, C.). 

(2) Sui*ety depositing the money Sc indemnifying 
against expense, etc., may compel the creditor 
to go against the principal Sc even to prove under 
a commission of bkpey. for the benefit of the 
surety. — ^W right v, 8impson (1802), 0 Vcs. 714 ; 
31 E. R. 1272, L. 0. 

Annotations: — As to (1) Retd. The Vreede (1811), 1 Dods, 
] ; Jie Lacy, Ex p. De Souza (1853), 1 Bankr. & Ins. 
K. 30 ; Newton v, Chorlton (1853), 2 Drew. 333 ; JackBon 
V. DIgby (1854), 2 W. B. 540 ; Strong v. Foster (1866), 
4 W. Jt. 161 ; Madden r. M*MuUen (1860), 4 L. T. 180 ; 
Bailey v, Edwards (1861), 4 B. & S. 761 ; Belfast Bank- 
ing Co. V, Stanley (1867), 16 W. it. 989: Barber v. Mack- 
refl (1892), 68 L. T. 29. As to (2) Consd. Newton v, 
Chorlton (1853), 2 Drew. 333. Beta. Jackson v. Digby 
(1854), 2 W. K. 540 ; lie M'Master (1858), 32 L. T. O. S. 
288 : Bailey v. Edwards (1861), 4 B. 6c S. 761 ; Belfast 
Banking Co. v. Stanley (1807), 15 W. B. 989. Generally, 
Mentd. Pennell v. Boy (1853), 3 De G. M. & G. 126; 
Liverpool Marine Credit Co. y. Hunter (1867), L. 11. 
4 Kq. 62. 

499. .] — BAUBEIt V, Mackreu., 

No. 480, ante, 

600. In absence of contrary stipula- 

tion — Between creditor & surety.] — To an action 
by the payee against one of two makers of a pro- 
missory note, deft, pleaded tliat lie made the note 
jointly with E., for the accommodation of E., Sc 
08 his surety only, to 800111*0 payment of a loan 
of £200 then made by pltf. to E., tliat, at the 
time of the note being made Sc signed by deft. 
& E., a memorandum was by agreement between 
pltf., E., Sc deft, indorsed upon the note, Sc 
signed by E., in the following words: “Memo- 
randum : This note* is to bo paid off wuthin three 
years from date ; T. E.,” £ that pltf. did not 
compel payment of the note witliin the period 
of throe years, which elapsed before tiie commence- 
ment of the suit. On motion for judgment non 
obstante veredicto : — Held : this plea afforded no 
defence. 

The memorandum sot out in the plea does not 
purport to bo a contract by deft, wdth the creditor 


moneys or seouriUes collootod for or 
on aoooimt of B. C. remitted moneys 
by Ills own personal ohoques, instead 
of as directed i/«W ; It was the duty 
of B. to hove notitled the sureties of 
C.*s dereliotions of duty ; &, having 
to do so, B. could not recover 
against the sureties for the default of 
C.->~OONFRDKIlAT10N LiFK ASSOCN. V. 

Ut>02). 35 N. H. n. 94; rrrsd. 
84 8. a li, 838.-~CAN. 


surety is not 
entitled to notioe of tho principal 
debtor's default unless there Is a oon- 
traot express or implied that such 
notioe shall be given. — Massky-Har- 
Ria V. Baptiste (1016). 32 W. L. U. 
435 ; 0 W. W. 11. 149 ; 24 D. L. U. 
753 ; 9Alta. L. R. 71.— CAN. 

f, .] — South Afwcan 

Bank v. Fofdr |(1886). 4 S. C. 287. 


-S. AF. 

497 i. Time for giving no lice — On 
aacertainment of de/a«W,}— B onthronk 
tj. Patkrso.v (1898), 25 H. (Ct. of Sess.) 
391 ; 35 tic. h. K. 344 ; 5 S. L. T. 
284.— SCOT. 

497 il. .1 — Britannia 

Steamship Isbvrancb Assoon., I/td. 
V. Duff, 11909] S. C. 1261 ; 46 S. L. K. 
894 ; 2 S. L. T. 193.— SCOT. 
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at all. It is evidently a mere agreement between 
the principal debtor the surety that the former 
will pay off the advance witliin three years 
(Byles, J.). 

It is impossible to imagine any state of circum- 
stance which could make this amount to a good 
plea. It could only bo so if it could bo read as 
disclosing an agreement on the part of pltf. that 
he would sue the iirincipal debtor in the event of 
the note^ remaining unpaid at the expiration of 
the three years. It is impossible to say that it 
does amount to sucli an agreement & therefore 
it affords no answer (WiTJ:aAMs, J.). — Lawrence 
V. WAnMSLEY (1802), 12 0. B. N. S. 790, 811 ; 
31 L. J. 0. P. 143 ; 5 J.. T. 798 ; 10 W. R. 3U ; 
142 E. R. 1356, 1301. 

-.J —Palmer Siieridan- 
Bickbrs (1910), Times, July 20. 

602. Though principal a public 

official.] — Action against a siu*ety on a bond given 
by a collector of assessed taxes, & deft, as his 
surety. On demiurer : — Held : it was no defence^ 
to plead that the comrs. & Receiver-General had 
not complied with certain dii*ectory parts of the 
statutes relating to assessed taxes wliich lay down 
methods for obtaining payment from collc'ctors. 

In order to take advantage of the proviso in 
43 Goo. 3, c. 99, s. 13, that no bond shall be put 
in a suit against a surety for a collector for any 
deficiency “ other than shall remain unsatisfied 
after sale of lands, etc., of such collector,” the jilea 
must aver that there wcr<' lan<ls, (*tc., of the col- 
lector which might liavo been seized sold to 
supply the deficiency. --Wn.KS r. IIeeley (1832), 
1 Or. & M. 249 ; 3 Tyr. 91 ; 2 L. J. Ex. 51 ; 119 
E. R. 393. 

503. .] — G WYNNE V, BUllNEU., 

No. 402, ante. 

504. Proceedings stipulated for by contract — 
Effect of laches by surety.] — Deft, drew bills as 
surety for the acceptor II., & it was pro\ided by 
a deed, to wliich pltf., the holder of the bills, as 
well as deft., was a jiarty, that lie should not sue 
deft, on the bills till II. ’s effects should have b(*eu 
sold, & the proceeds ai)i)lied in discharge of tla* 
bills. 11. 's effects were seized iVt sold under a 
commission of bkpey., the trustee to >vhom they 
had boon conveyed by the deed in question haying, 
with the knowledge Ac assent of deft., omitGul 
to take i^ossession of th(*m in time : —Held : pltf. 
was not barred from suing deft, on the bills. 
IiANC\sTER V, IfARRisoN (1830), 0 Bing. 720; 4 
Moo. & P. .501 ; 8 J.. .1. O. S. G. P. 288 ; 130 
E. R. 1400. 

506 . Effect of laches by creditor — Time 

extended by surety.] — II otJi v, IIadtjey, No. 454, 
ante. 

606. Omission to enforce useless 

security.] — guarantee given by deft, was to be 
void if pltf. should omit to avail himself to tlw* 
\itmost of any security ho hold of R., Ac if any 
thing should prevent deft, from retaining the i>ro- 
ceeds of an execution levied on the property of 
R. ; — Held : the guarantee was not avoided by 
pltfJs omitting to put in suit a bill of exchange 
drawn by R., & accepted by an insolvent still 
in prison, or by deft.’s being deprived of a part 
of the proceeds of his execution against R., such 
part being the value of the goods of another 
person wrongfully taken under that execution. — 
Musket v. Rogers (1839), 5 Bing. N. 0. 728 ; 
8 Scott, 61 ; 8 L. J. 0. P. 354 ; 132 E. R. 1281. 

507 , Omission to prosecute for 

felony — Fidelity guarantee.] — ^P., who was about 
to employ M. in a situation of trust & confidence, 
effected a policy with a guarantee co. to secure 


himself against fraud by embozzlomont of money 
by M. The policy, which w^ for £1,000, declared 
that “ subject to the conditions herein contained, 
which shall be conditions precedent to the right 
on the part of the employer to recover under this 
policy,” the co. undertook to reimburse any pecu- 
niary loss sustiiined by the employer fi’oiu “the 
fraud or dishonesty of the employed, as should 
amount to embezzlement of money, as should 1^ 
disco vert'd within three months of the death, 
dismissal, or retirement of the employed.” Thii 
employer was to give notice of the claim, & proofs 
wore to be given such as the directors the time 
being might require. Then followed this proviso ; 
” Provided that the employer shall if. A: when, 
required by the co. but at the exponst) of tin* co., 
if a conviction bo obtained, us(' all tliligonct* in 
prosecuting the employed to conviction for any 
fraud or dishonesty in consoquenco of which a 
claim shall have been made under this policy, 
Ac shall, at tlie eo.*s exi)ense, give all information 
A: assistance to (^nablo the co. to sue for Ac obtiiin 
reimbursoment, by the employed, or by his estate, 
of any intmoys which tixe co. shall have bt^come 
liable to i)ay.” E. claimed under tliis policy a 
sum of money alleged to have been lost by M.’s 
eml)ozzIement. The dii*ectors pleaded that they 
had requirt‘d F. to prosecute M., but that F. had 
not done so. Demurrer, because it did not appear 
that there was any obligation on F. to prosecute 
M., or that the non-porformanco of any such 
obligation was a condition prccedoid to F.*s right 
to I'ccover : — Held: the pi'oviso did constitute 
a condition pr(*cedent, & fumislu‘d a defence to 
the a(‘tion.— London Guarantee Go. v. I<^eaun- 
LEY (1880), 5 A})p. Gas. 911 ; 43 L. T. 390 ; 45 
J P. 4 ; 28 W. R. 893, 11. L. 

Annoifiiions Consd. /Cc IJradloy & Ehbox & Suffolk 

Accident Indemnity Soc., (15)12] 1 K. h. 416. Mentd. 

Kidncr v. StimpHun (1918), 34 T. L. K. 434 ; Duwhous 

V. lloiuiin (1922), 91 L. J. P. C. 210. 

508. Compensation to be provided by third 
party— Available to creditor— Enforcement by 
surety.] Pltf. was guarantor to the owner of an 
American ship for a mcTchant who freiglited her 
tc) Bordeaux. Hhe was detail'd tlienj by an 
embargo Ac dismissed by tbo freigliter. The 
French govt, liaving declared thems<‘lvos bound 
to indemnify all neutral owners for the (‘(Tecds of 
tlu* embargo, & pltf. an hlnglisli subjec-i not being 
able to take advantage of that order, deft, must 
endeavour to get an indemnity in hVance, b<*forn 
he can sue ])ltf. — OoTTlN v, Pr.ANio (1795), 2 
Anst. 541; 115 E. R. 902. 

AnruitaiUm ; - Refd. Jarkson r. Dlfirby (1861), 2 W. It. 610. 

509. — - .] WlUOllT V. SlMI*SON, 

No. 498, ante. 

610. Concurrent proceedings against principal 
& surety.] — A surety h/is no equity to restrain an 
action against him by the cnslitor on the ground 
that the creditor lias instituted i)roceediiigs tin 
equity under which lie may obtain relief against 
the principal, in the abs(*nce of circumstances to 
prevent the surety from recovering over against 
hi.s principal. — Jackhon v. Dkihy (1854), 2 W. ft. 
540. 

511. Where surety bound as principal -Magna 
Carta, 1297 (c. 8).] — At the common law, if a man 
wore surety for another’s debt, ho was ciiargeable 
if the debtor failed in payment ; but the above 
Act orders that the pledge shall not be distrained, 
if the principal debtor be sufficient to ]iay. This 
grew troubh'Borae to the creditor, & therefore it 
fell in use that the pledge should be bound as 
principal, & so by common law ho is cliargeable, 
notwitlistanding the sufficiency of the principal. 
Nevertheless it is now usual in Chancery to help 



Guarantee and Indemnity. 


Sect, 2. — When liahility arises: Suh-sect. 2, C. 

this surely against whatsoever default of the 
principal, if so be he will otter the principal debt 
& damages. — Anon, (prior to 1002), 12 ; 

21 K. K. 7. 

512. .] -Tlie above act does not 

extend, nor was ever taken to extend to sureties 
in a bond or recognisance, if th(*y may be so called, 
iK^ing bound themselves equally with the principal ; 
as sureties to perform covenants & agreements 
art* in like manner, but to pledges & manucaptors 
only, who by express words are not responsible 
imless tlieir principals become insolvent, Ac so 
are conditional debtors only (per Cun.). — A.-(>. 

V. Bebby (10(51), Hard. 877 ; 145 E. B. 500. 
Annotations Apld. A.-G. V. Atkinson (1827), 1 Y. & .T. 

207. Reid. H. y. Marwh (1824), Hi Pi ice. 820. 

518. .] — A.-(h V . Atkinson (1827), 

1 y. Ac. J. 207 ; 148 E. B. 017. 

7). Execution of the Contract hy Other Parties. 

(a) Joinder of Cosureties. 

514. Purported Joinder In replevin bond - No 
Joinder in fact.] — It is no plea in debt on a re- 
plevin bond that the bond purported to be entered 
into by two sureties, but is executed only by 
deft.- Austen v. JIowahd (1810), 7 Taunt. 28; 

2 JWarsh. 852 ; 129 E. B. 11. 

Annotation : Apld. lVi)pl»» v. (‘ooper (1819), 2 B. & Aid. 

4ai. 

616. Joinder a term of contract — No liability 
unless co-surety Joins —Waiver.] — When a person 
signs a promissory note on a representation that 
othei'H art* to .loiri, Ac ont* aftowards refust'S to 
sign, the payees cannot recover in an action on 
the note against tlie pt'rson who sign(‘d it, unless 
th<* jury aie satisfied that such person, knowing 
tlie fat'ts, A: being aware of his rights, had con- 
sented to waivt* his obj<»ction,- - Leaf v, (Iibbs 
(1880), 4 O. A: I». 400, N. W 

Annotations •—VoWHi. ICvaiiH r. Bremrldpe (IS '>.5), 2 K. ^5^ 

.1. 174. Refd. (Surdnerr. WhIhIi (18*»ri), 8 i\ L. K. J23A. 

Bockett V. Addvinaii (1882), 9 Q. B. B. 788. 

616. (1) It. together with J. as a * 

surety, agreed to give a bond to bankt‘r8 to secun 
advances made by them to It. & (’o., Ac It. Ac C’o. 
agiwd to give a bond to J. to indemnify liim. 
Bonds were accordingly prejiared, but the joint 
& several l>ond by It. Ac J. to the bankers, w'as 
never executed by H., but It. (’o. executed the 
bond of indemnity U) ,T. ; —Held : J. was not liable 
to the bankers upon the bond, na it iiad not been 
executed by It. 

The surety had not that which ho contemplated, 
that which was a portion, & a material portion, 
of the contract at the time when he ent<*red into 
this obligation (Lord Langdale, M.H.). 

(2) J, Ac It. gave a promissory note to a banking 
firm of which B. was a member, as a security 
against a bill which that firm advanced for 1). 


& Co. in wliich firm B. was also a member Ac which 
lattcT bill was to be renewed. 11. r(*tircd from 
the banking film, who soon after accepted Ac 
paid another bill drawn by 1). Ac Co. : — H eld : 
this last bill was to be considered os a renewal 
of the former bill, notwit listanding B. had retired 
from the banking firm, Ac ,1. was liable upon his 
promissory note. — Bonskr v. Cox (1841), 4 Beav. 
370 ; 10 L. J. Ch. 305 ; 5 Jur. 1(54 ; 40 E. B- 
385, L. C. ; subsequent proceedings (1844), (5 Boav. 
110, L. C. 

Annotations: — As to (1) Distd. Cooper r. Evann (1867), 
li. K. 4 Eq. 45. Consd. Ward v. Natloual Bank of New 
Zealand (1883), 8 App. Cas. 7.'i.'i. Reid. Beckett r. 
Addyman (1882), 9 Q. B. I). 788 ; ICe WolmcrshmiBeii, 
Wolinershausen v. W olmerghauseii (1889), 62 L. T. f»41. 
OenerallUp Mentd. Archer v. Hudson (1846), 7 L. T. O. 8. 
lO.'i. 

617. .] — One of two inLmded co- 

sureties executc‘d a deed of eovenai>t for the re- 
payment of monej's advaneed to tlio principal 
debtor, on the* undei-standing that tin* moneys 
would not be advanced until the de(‘d was exe- 
euL*d by tin* olher surety. The deed was never 
executed by the otlier surety, Ac no notice of his 
failure to ext^eule it was givi*n by the crinlitor 
to the executing surely, until after tlie principal 
debtor had made default Ac become insolvent: — 
Held: the executing surety was entitled to be 
discharged in equity from every part of the debt, 
Ac to have the deed delivered up to hi* eaneelled. 

When once it appears that the instrumc'iit is 
not such as it was intended to be, this ct. holds 
that the l(‘gal (‘ITect of the instrument Ls to b(* got 
rid of as against tin* surety. This et. then, will 
look at the original agreement between the 
pai’ties to S(‘e if it appeal's tliat th<‘y all intended 
the obligation should b<* joint Ac sov(*ral between 
the co-sureties. It was the duty of tlie co. Uy 
inform pltf. that the deed was not executed by 
Ills co-surety as originally propo.sed, A: to ascertain 
Ills view with respect to Jiis altered position 
(Page-Wood, V.-C.). — Evans v. Bremridgr 
(18.55), 2 K. Ac .7. 174 ; 25 L. J. (^h. 102 ; 2(5 L. T. 

(). S. 1(51 ; 2 Jur. N. S. 134 ; 4 W. B. 1(51 ; 09 

E. H. 741 ; on appeal (1850), 8 Do G. M. Ac G. 
100, L. JJ. 

Annotations : — Distd. Coopoi r. E\ans (IS67), B. B. 4 Eq. 
45. Refd. C'uinberlogo v. Lawson (1857), 26 L. .1. G. B. 
120; SpuiKht V. ('owne, Edwards v. (1863), 1 

IToni. & M. 859 ; Beckett r. Addj man (1882), 9 0. B. 1). 
78 i; Ellesmere Brewery (’o. r. (’ooper, 11806] 1 Q. B. 
75 ; National Biovinclnl Bank of Enirltind v Brackonbuiy 
(1906), 22 T. L. U. 797. Mentd. Wuteilow r. Bacon 

(1866), 85 L. ,1. (’ll. 618; Luke v. South Kcnsinjrtoii 

Hotel Go. (1879), 27 W. B. olt; BoYal Albeit Hall 
Gorjm. r. Wltichllsea (1891), 7 T. L. B. 362. 

518. .]— Where a surtdy executes a 

document in the belief, derived from its form, that 
it will be executed by all the surt^ties namt*d therein 
as persons who are to sign, he will be released 
from his obligation if all the others do not sign. — 
Hansard r. Lethbridge (1892), 8 T. L. B. 340, 
C. A. 

^ ntiotof ion Folld. National Provincial Bank of England 
r. Bracken bury (1906), 22 T. L. B. 797. 


PART V. SECT. 2, SUB-SECT. 2.— 
D. (a). 

6161. Joinder a term of contract — 
No liability unless iKi-sunUi/ Joins,] - 
Doolaratiou on a oovonant ny deft, 
as surety for B. l»loa, that doft. 
executed on the imdorstandlng 8c 
representation that Y. K. & E. should 
also execute, 8c that ho should be 
^poiiHlble with them, 8c not solely ; 
« that it was represented to him by B. 
& by K,, that Immediately after deft. *8 
execution, the other three would 
execute. They never did execute, & 
More any broach 8c with all due 
diligence, he gave notice to pllfs., 


of the promises ; & he claimed to have 
been released bv such non -execution : 

Held : the doienoe was admissible, as 
showing in substanoe that deft, 
oxeeuted the deed eondltlonally only. 
— Hritox Corps, r, Armsiuono (1868), 
27 U. C. U. 533.— CAN. 

510 11. .]_Qno signs 

a guarantee under a promise by the 

crodit/or that it will be also signed by 
another guarantor will not be liable 
upon it, if such other guarantor does 
not sign. — S candinavian American 
National Bank of Minnrapouh v. 
Knkkland (1913). 24 W. L. R. 587 ; 

4 W. W. B. 944 ; 11 D. L. H. 243 ; 


23 Man. L. 11. 480.— CAN. 

616 iii. .) — Fitzgerald v . 

M*Gowan, I1898J 2 1. R. 1.— IR. 

616 iv. .] — One of the 

cautioners not liaving subscribed a 
bond, tiio others are not liable for the 
advances made under it. — Paterson 
r. Bonar (1844), 6 Dunl. (CJt. of Hess.) 
987 ; 16 Sc. Jur. 439.~SCOT. 

616 V. .1 — Scottish Pro- 

vincial Assurance Co. v. Pringle 
(1858), 20 Duul. (Ct. of Sesa.) 465 ; 30 
Sc. Jur. 236.— SCOT. 


616 vi. .]- ' Fleming 

Simpson (1860). 2 L. T. 60.— SCOT. 
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519. .] —Ellesmere Brewery Co. 

V. Cooper, No. lOSl, post 

520. .J — One surety to an adminis- 

tration bond executed the same on beinp: assured 
that the other person named in it as co-surety 
would execute it. The latUT refused to do so. 
The name of another surety was inserted in tlie 
bond, & this person executed it. The first siuvty 
did not assent to tlie alteration : — Held : the 
bond was void & must be cancelled . — In the Goodn 
of COWARDIN (1901), 8(i L. T. 201 ; IS T. Ji. H. 
220 ; 40 Hoi. Jo. 102. 

521 . — -.J— West llroiNo U nion Banking 

(\)., JjTD. V, Elmore (1905), Times, Eeb. 21, 
(). A. 

522. .] —A guarantee to a bank for 

an overdraft was, on its face, intended to be a 
joint A. several guarantee by four guarantoi*s. 
Tliree out of the four signed the guarantee, but 
the fourth did not sign, though willing to do so, 
A then died : — Held : the tJirt*e who signi‘d wei*e 
not liable to th(‘ bank on the guarante<*. — 
National Provincial Hank of England v, 
Brai’KENBury (1900), 22 T. Ij. B. 797. 

523. Joinder not a term of contract Liability 
of surety.] —To a declaration stating that T. was 
the lessee of certain tolls, A that S. A defts. 
agreed to join with T. in a bond conditioned for 
payment of th(‘ rent uiuhn* the lease A alh^ging 
as a breach that deft, relused to join T. in the 
bond, d<dt. pleaded that at the time of tendering 
the bond to him, S. had not executed the same, 
nor was h(‘ present (on tlmt occasion] ready to 
execute it jointly with delt. A that S. died before 
th(» comrntm cement of the suit, A that before 
his death the bond was not tendercsl to d<‘lt. for 
execution, nor was he re(iu(‘st(*d to (‘xecute it : 

-Held : the pleas wvre bad. 

The agreem(*nt must rec(*ive the same int(‘r- 
pretation as it would liave borne at the time 
when it was signed. It is a contract by each of 
the intended sureties to join in the bond with T., 
the principal, i.e, to execute tin* bond in the 
character of surety. It is not a contract that 
they shall execute it in the presence of (‘ach other, 
or that if one di(‘, the other shall be at Ii])erty 
to refuse to execute it (Loud Ahinoeh, P.H,). 

What deft, undertook was to join with T. in 
the bond. Tlie only condition precedent was the 
execution of tiu* bond by 1’. lie has execut<*d it, 
but deft, refuses tf) do so. 1 think he luis no 
right so to refuse ; it is no part of tin* agreiummt 
that h(' shall join with the other surety in tlie 
execution (Aldekson, B.), — Horne v. Bamhdai.e 
(1812), 9 M. A W. 229; 11 L. J. Ex. 100; 152 
E. R. 140. 

524. .j-By an indentur(5 expressed 

to be made between G. of the tii*st part, deft. A 
two others, as sureties of G. ot the s(*cond jiart, 
A pltfs. of the third part, G., d<‘ft., A the two | 
other sureties, jointly A severally covenant«*d to 
repay pltfs. moneys advanced by thcni to G. 
Deft, having been sued for a breach of his cove- 
nant, pleaded that he (*xecutcd the indenture 
in the faith that P., one of the simdies, should join 
therein A execut<* the same ; A tliat P. never 
did join therein or c^xecutf* the sam(* : -Held : 
a bad plea. 

Deft, does not say that he never did seal or 
deliver, nor that he delivered the deed as an escrow 
on condition that P. should execute, nor tliat he 
was betrayed into sealing A delivering on tlie 


faith that he was not to be bound unless P. exe- 
cuted ; A 1 can find nothing on the fnce of the 
plea to lead to the conclusion that thon^ was any 
such stipulation. All deft, says is, that he exo- 
cuU‘d the deed on the faith that P. should execute 
it. That, is clearly not sunicient. If deft, 
delivered the deed as an escrow on condition that 
ho was not to be bound unless P. executed, he 
should have so pl(‘aded (Greswkll, J.).— Dum- 
ber lege V, Lawson (1857), I (\ H. N. H. 709 ; 
20 li. J. (\ P. 120 ; 28 1.. T. (). S. 271 ; 5 W, H. 
227 ; HOE. R. 292. 

525. — ■ .) - By indent lire of mtge. 

between the mtgor. deft. A two ot lid's, as suivtics, 
A the intgee., aft<‘r reciting tliat the mtgor. was 
possessed of certain hereditaments, A of a policy 
of insurance on his life, A lliat the intge. had agreed 
to lend him ill 000 to be St'curcd as therein pro- 
vided, k that upon tii'aty for tlie loan, it was 
agreed that the re])ayineut thereof should b** 
further sccuinhI by the sureties joining in the 
deed; the mtgor. mortgaged the hereditaments 
A llie policy of insurance, A all moneys assunal 
or to become payable under it, as security for the 
ilebt. '^rheit» were covenants by tlie mtgor. A 
the two other sureties to pay tlie interest, etc., 
A to pay tlie iiremiuins on the policy A any sums 
necessary for effecting anotluT it it should beconn^ 
void. TJiere was a ])ower of sale by tlie mtgoe. 
of tile lieredit aments A tlie policy. Delt. eove- 
iiarited tliat if the mtgee. should be made to 
execute the power of sale, or if tin* ])roe(*(‘ds sliouhl 
not bo sullicient, bo would pay tin* delieiency 
to the amount of ii200. ‘To an action cm this 
covenant it was pleaded that no policy was 
(‘ITected A that R. one of tin* siir(‘tii*s, had not 
e\(*('uted tin* dec'd : — Held: (1) it was a coinii- 
tion precedent tliat a jioliey sliouhl have be(*n 
enVeted ; (2) in the nbs(*nc(* of express provision 
it was not a rondition ]>reci*deut that tin* oth(*r 
surety bad sign(‘d. (V)vrE r. Ei.phkmc (1871), 22 
W. H. 511. 

528. - .] La whence v. Harris (1902), 

Tunes, Mar. 10. 

527. Evidence.] In an action 
against a surely on an <*f|uitable ]>lea fouTnh‘d on 
tin* non-execution ol the security hy a co-surety : 
- Held: tliere must lie evidt*rn'(‘ of ati agr(*i‘ment 
by pltf. witli deit. tliat such eo-surety sliouhl 
execute or tliat d(*ft. executed on tin* laitli of tin* 
otlier’s doing so, A wIktc tin* jiroposal of anotIn*r 
surety e/iiin* from jiltfs., A was not at the tiirn* 
made a condition l>y deft, tin* d<‘f(‘ine lailed. - 
Trailt. V. Gibbons (1801), 2 E. A E. 258, N. P. 

528. .] Pltfs. agr(*e(l to (lls- 
count accept ane(*s of G. provided that G. obtained 
tin* following security ; th-st, a policy or giiarant<‘(* 
by wbieh tlie underwriters agreed that if G. faih‘d 
to meet tin* aeceiitanees the underwriters would 
pay tlie amount, tin* liability of the underwriters 
respectively being limited to C(‘rtaiii siiecitled 
amounts ; secondly, a policy from defts. by which 
defts. guaranteed tin* Holv<*ncy of tin* under- 
writers of the Orst iiolicy. The lii*8t policy was 
obtained for a total amount of £2,750 A jiur- 
port<*d to bo underwritten by tiv(* names, each 
for £759, but, in fact, the name of one underwriter 
was signed witliout ills authority, A lie, therefore, 
never became liable upon tin* policy. The second 
poli<*y <'ontain(*d a r(*cital that certain under- 
writers had 8igm*d tin* limt i^olicy A that their 
names A signatures or thosii of their attorneys 


8231. Joinder not n term of contract— LiaJbilUy of suretyA -Sidney Road ( o. Hoi.mks & Davis (1H5H), lU IT. (\ IL 
208.— CAN. 

62811. .) -Hkndkrhov r. Vkbmilykv (1808), 27 V, C\ II. 544,”-CAN» 
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&€ci. 2. — When liabUUy arises: Svb^seci. 2, D« (a) 

were known to defts. G. went into liquidation 
& failed to meet their acceptances & the four 
underwriters who were liable on the lirst policy 
became insolvent. In an action against defts. 
on the second policy ; — Held : (1) in the absence 
of evidence of an express agreement to that 
effect, the fact that one underwriter to the first 
policy never became liable to pltfs. did not 
charge the remaining four from tlieir liability 
u^n that iJolicy ; (2) evidence was not admia- 
siole to show that it was a condition precedent 
to defts.* liability upon tlio s<‘Cond policy that the 
flftli underwriter should be liable to pltfs. on the 
first policy inasmuch as the recital in the second 
policy that the underwriters had signed the first 
policy was inconsistent with oral evidence that 
defts. wore not to be Jiablo unless the fifth under- | 
writer liiid subscribed the* first policy. — ^Anglo- 
Oalifgknian Bank v. London &> Provincial 
MABINK & GKNKRAL iNflURANCB Co. (1904), 20 
T. L. II. 005 ; 10 Com. Cas. 1. 

629. Express engagement & under- 

standing ’’ — Sufficiency.] — (1) Pive directors of a 
CO. gave their joint & several bond to a bank to 
8('curo wqmymfmt vith ink»rest of a loan made by 
the bank to the co. By an agri'cmont made 
between fivt^ pejisons inti*rested in the co. of the 
first paii, & tlie five diw'ctom of tlie second pai^, 
after reciting the bond, it was agreed that, in 


individuals should concur, & that if any of them 
did not concur, the others were not to be bound, 
so were only to be bound in a special & particular 
manner & to a particular extent, there was 
nothing whatever to prevent that being expressed 
upon tile face of the document & the document 
could not, to my apprehension, if that had been 
the real agreement, have assumed the particular 
form which this document has assumed, because 
it is headed as an act done at a certain meeting, 
not of all the guarantors, but of the guarantors 
of the £10,000. That is not the ordinary way 
in which you would head a document which is 
not intended to be the act of those who are pre- 
sent at the meeting. Why refer to the meeting 
at all, if it was meant that persons not at the 
meeting should be bound (Lord Selborne, 0.). 

“Dallas v. Walls (187^), 29 L. T. 599, L. 0. 

-r. J.T. 

630. Right to recover from creditor — If pay- 
ment made.] — A., as surety to a firm, signed a 
joint & several bill of exchange, on the faith that 
B. would join as co-surety. B. never signed it, 
but A. was afteiwar<is compelled to pay it, by 
proceedings at law at the suit of an indorsee. 
One of the firm died, & the others became bkpt. : 
— Held : the firm were not entitled to avail 
themselves of the bill, & were liable to repay the 
amount & the costs of the proceedings both at 
law & equity.— liiCB v. Gordon (1818), 11 Beav. 
205 ; 50 E. K. 818. 

JfiTioiaitrm .—Retd. Kvaus v. Rromrldgo (18.55), 2 K. & J. 


purauanco ot an agieement made ujion the treaty 
for the loan by f li(» bank, the liability of the several 
persons, parties thertdo of the second part, under 
the bond, should be boi*no ic disciiorgod by the 
t(‘n several persons parties thci’cto rc'spectiv^ely 
in equal shares & proportions, & lliat eaih of 
the B(*veral i)er8on8 i)artk‘s thereto, would in- 
demnify the other nine against all actions, etc., 
ill n^spect of tli(‘ loan by the bank or in respect 
of the bond, 'riio co. was ordered to be wound i 
up, & the bank recovered judgment against the 
obligees of bond for the whole amount of luincipal 
Ac inteiH'ht due ihcround<‘r. One* of the guarantors 
had become insolvent. On a bill by two of the 
guarantors, who had uml(*r tlu* judgment paid 
more than their pi’opoition of the sum secured 
by the bond against the otluT eight guarantors 
to enforce a ratable contribution from them in i 
respc(‘t of tlie principal, interest, & costs recovered ' 
under tlie bond : — Jldd: all the solvent guarani oi*8 
were liable to coiitributi* ratably in ri'spect of tlu' 
wbol(» amount recoveivd under tiie bond, & the 
extra liability arising from th(* insolvency of one 
of the guni'antors was not to fall upon defts. to 
the action at law. 

(2) The bank made a further advance to the 
eo. upon ili<* personal security of tlirce of the 
dirocUirs. Eive of the ^arantors for the amount 
st'ciu'cd by the bond signed an agroeraont that 
they would join the throe directors in guarantee- 
ing ropayraent to tlie bank of the further advance 
in equal proportions with the three directors. 
One of the five who signed tliis agreement stated 
by his affidavit that bis signature, if ho did sign, 
was obtained “ on the express engagement Ac 
understanding ’* that the agreement should bo 
signed by all the guarantors for the sum secured 
by the bond:— liWd: the words “express 
understanding *’ were utterly unmeaning, & the 
ct, would never pay any atUmtion to a statement 
that Bometliing was done on an express engage- 
ment, unless the engagement was spoken to in a 
manner which was omissible in evidence. 

If it had boon nt ended that a certain number of 


(6) Execuiion of Composition Deed hy Creditors. 
531. Delivery of deed as escrow— Failure of 
some to execute.] — Before the execution of a com- 
position deed, it was agreed, in the presemee of 
the surety for the payment of the composition, 
that it should be void unless all the creditors 
executed it. The surety, at the some interview, 
afterwards executed the deed in the ordinary 
way, without saying anything at the time of 
execution. The deed was then delivered to one 
of the creditors, in order that ho rnight get it 
executed by the rest of the creditors: — Held: 
this was to be considered a delivery of the deed 
as an escrow, & all the creditors not having 
executed it, the surety w^as not bound. — .I ojinron 
I V. Baker (1821), 4 B. Al Aid. 440; 100 E. B. 
998. 

Annotations: — Mentd. Spicer v. Buiypss (IJSt), h* 

Ex. 285 ; Bowker t>. Burdokin (1843), 11 M. & AV. 128 , 
London Freehold & Leasehold I’roperty Co. u. SufflelQ 
(1897), 66 L. J. Ch. 790. 

532. Execution not in terms agreed on.]— 
A declaration stated, that A. being indebted to 
pltfs. in £7,093, & being unable to pay the amount, 
requested pltfs. to accept a composition of JOs. 
in the pound on their debt, & to give time for the 
payment thereof, to which pltfs. agreed upon 
having the same guaranteed to them ; & that 
thereupon deft, addresst^d a guarantee to pltfs., 
to the following effect ; “ At the request of A. 
Ac in consideration of yoi^ agreeing to take 10a. 
in the pound for your claim on them, amounting 
to £7,093, & giving them five years to pay off 
£3,540, being one-half of the debt, or at the rate 
of 10«. in the pound for the whole, with interest 
on £3,540, at the rate of £5 per cent, per annum, 
payable half-yearly, £3,646 to be paid by the instal- 
ments & in the manner mentioned or to be mo- 
tioned in your agreement with A., I hereby 
guarantee to the extent of £500, the paym^^ 

A. of £3,546, with interest, as mentioned, in the 
agreement ’* ; that pltfs. ^ A. subsequently 
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.ntered into a written agreement, by which pltfa. 

accent of A. the composition of 10«. 
l^c^p^nd, t^be paid by sUpnUted instalments, 
m « 3 veral specified days, extentog over a space 
of five years, in consideration of having the pay- 
ment of the instalments guaranteed by tiie pei-sons 
named in the schedule, & in which d(‘ft.’s name 
appeared as guaranteeing to the extent of £500. 
Ine agreement then contained a proviso, render- 
ing the agreement void, & enabling pltfs. to re- 
cover the whole of the original debt, in case A. 
should make default in payment of any instal- 
ments on the stipulated days, or should commit 
any act of bkpey. on which a fiat should issue. 
The declaration then averred, that one instalment 
became due, that default was made in payment 
thereof by A„ that pltfs. applied to deft., but 
that he had not guaranteed the instalments, & 
that the same remained unpaid : — HeJd : bad 
on general demurrer, on the ground that, upon 
the true construction ol the guiirantee, the con- 
sideration of deft.’s promise was tliat there should 
be an agreement between pltfs. & A., & the agree- 
ment entered into by them did not comply witli 
the terms of the guarantee.— Oi.auke v. Oiusen 
(1849), 3 Exch. 019; 13 L. T. O. S. 98; lol 
E. B. 992. ^ 

533. Execution by plaintiff creditor — Subse- 
quent repudiation — & bankruptcy proceedings 
against principal debtor.] — By a composition deed 
entered into by VV. with his creditors, it was W’^d 
that they should accept a composilion ol 
in tlie pound, to be securc'd by the joint iironiLssory 
notes of W. & deft, his father, such promissory 
notes to be delivered U) certain trustt^es for Uie 
creditors, & that a dec'd containing a rdease. & | 
all the usual covenants, should be prepawd 
executed by the creditors, A that sucli deed should 
bo a deed within Bkpey. Act, 1801 (c. 131), s. 19*.. 
Deft, was induced to liecome surety for tlic pay- 
ment of the composition by an arrang('incnt made 
at the meeting of creditors that the goo<^ ^ 
of the debtor should bo rtmlised for the bemdit 
of deft. In pursuance of these resolutions a deed 
was executed or assented to by a majority of tbe 
debtor’s creditor’s, but not by pltf., although he 
liad originally promised to give his assent. 
in pursuan<;e of the arrangement, delivered the 
promissory notes to the trustees, ^ the P^l^^’J'y 
effects were realised for the benefit of deft. 
Tlie trustees tendered to pltf. the 
not<‘s for the composition of lus debt. 
j*efusod to receive them, & denied the vali^ty 
of the deed of composition, & brought an ^Bon 
against his debtor for the amount of lus debt, to 
wliich the debtor pleaded the deed of composition. 
Pltf. replied, that the assent of the 
been obtained by fraudulent inisrcpre^ntatio^. 
That action was referred to arbn., & the debtor 
being unable to establish the deed, the 
awarded in favour of pltf. The debtor was th^ 
adindffed a bkpt. After the award, the pro- 
miLory notes made in favour t>f plB* still 
in the Wds of the trusses, 

not succeeding in obtaimng them, he 
the prosent action, there counte for the 

recovery of the amounts of the . 

in detinue to recover the '“tes. • . 

Held : such action could not 
stances be maintained. — L attbk v. Whi ( )» 


L. B. 6 Q. B. 474 ; 40 L. .T. Q. B. 162 ; 25 L. T. 

158; 19 W. B. lldO, Ex. (Ih. ; affd, (1872), 

L. B. 5 H. L. 578, H. L. 

534. Subsequent annulment of deed.]- A 

debtor having filed a petition under Bkpey, Act, 
1883 (c, 52 J, resolutions were passed accepting a 
composition of 20s, in the pound extending over 
fifteen months, payment of which was seourod 
by a mige. given by pltf. to deft, os trustee. 
Default having been made in payment of tlie 
instalments, the debtor was adjudicated bkpt, on 
the application of creditors under Bkpey. Act, 
1883 (c. 52), 8. 18 (11), & by the same order the 
composition was expressly annulled : 

pltf.’s surotysbip for the composition was thereby 
discharged, & the mtge. deed must be set aside 
so far as it made pltf. liable as a surety.— W alton 
V, Cook (1888), 40 Ch. D. 325 ; 58 L. J. <4i. 180 ; 

(50 L. T. 91 ; 37 W. B. 189. 

E, Performance of Consider alion, 

(a) Supply of Goods, 

535. Supply to larger quantity — Than that 
agreed.]— To an action against deft, on bis bond 
for £250, deft, sot out on oyer the condition oi 
the bond, whicli rccilcd that 11. h,^ 

become tenant to pltfs. of a puhhc-houso ; th^ 
it Wius stipulated that ho should ^ 

the ale. wine, etc., to be consumed there ; that 
ho should become bound with a surety to pay 
tor the same to the amount of ll.'iO bchm' ho should 
have a fivjjh supply, os long as he should continue 
tenant of pltfs. ; that when he should ce^o to 
be their tenant, the surety should bo to 

I nlifs. in sucli sum, not exceeding £50, ns B* might 
' then ow.> pltfs. for ale. eto. The condition then 
stated, that if K. should pay pltfs. /»*■ “'1 
received fmin them to an amount not c’^coedi^ 
1550 before he should have a fresh supply, & 
ho should become indebted to them m that sum, 
& if he should pay them for all sums which ho 
should owe them for ale, eto., not exceeding £5^ 
when ho should cease to be tenant, the obligation 
was to be void. I'ltfs. pennitted It. ^ 
indebtod to them in a larger amount than t.)0. 

Jield : deft, was not discharged by n-ason of 

ultfs having supplied It. with ale to an amount 
Kding £.50 upon credit, but that, m any even U 
on default of the principal, deft, was '"‘W® 

?he extent of £.W.-M™ «V,:’TrT O S 

10 M. & W. 112 ; 10 L. J, !«. 20 ; 8 L. i . O. H. 

^“ssO.^CesMttono^^supply -Before amount agreed 
on reached.! — In an action upon a guarantee m 
this form : “In consideration of yoiir supplying 

|^“l*fc«on upon the J"' ^17 

at that time.— L-noYl) v. Bi.\(.KUUBN 

^ MT.^P^ture supply — Past ^* 2 ? 

guaranteed.] — Wissthbad v . Spbosom, No. 20, 

For business at specified place — 

Buriness done at other place.]— Deft’s daughter 


PART V. SECT. 2s SUB-SECT. 2.— 
E. (a). 

c. Goods not sold to surety as 
cotJtfiwrtled.}— T. wrote a letter 
to euaraateo parment for 
conakpied on del credere comuiiriHlon 


to H., on condiUon tluit bo 1 

aJlowtjd. Should occa^lo^r^e. to Uko id not give T. any 

over the goods conaJ^ed. y to take possesHlon the 

SKoSrShoSss. "br'tb. 
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SecL 2.— When liahiUiy arises: Suh-secl. 2, E. («), 

was about to marry B. & deft, aprecd to set B. 
\ip in business as a draper. Ue advanced money 
for the purchase of a shop at Jj., &: gave pltfs. 
a guarantee of £50 for goods to be supplied to 
B., who was described in the guarant(‘e as bc^ing 
of an addr(»ss in L. B. gave up the business at 
1j. & began a similar one at F., but after a short 
time h(‘ tailed, fn an action on th(‘ guarantee in 
respect of goods supplie<l by pltfs. to B. at F. : 
— IliUi : tile intention of the parlies was that th<‘ 
guarantiee should only be ifi respect of goods 
suppJi(*d at b., the tudion failed. SpKNricit, 
Turnkr Boldero r. Lotz (1010), 112 T. li. B. 

As t o what const it ut<*s considerat ion, see Part 1 1., 
Sect. 4, sub-sect. 2, ante. 

(h) Advance of Money. 

Compare Part 1 1., Sect. 4, ante. 

539. Advance of stock To value of amount 
promised.] - y;r p. bEYt’ESTEU (ISlO), cited 5 
Dow. He Ky. K. B. at p. JH. 

Annoialiun : -Refd. While r. \Viifi:hl (lh21), .'i Dow. ^ Hy. 

K. D. 110. 

540. What constitutes advance Deilvery by & 
redeiivery to creditor of bliis- Previously held as 
security.] Ut.yn v. JIkrted, No. 3.'!, ante. 

541. - Promise by partner -Advance by 
firm.) -Asmmpalt that in consideration that 
pltf. would advance a sum of money to A. deft, 
promised that jirovision should bo made for re- 
})aying ])ltl. At the trial, it ai)p<‘ared that 
deft, had givcm to ])ltf. the guarantee stated in 
th(‘ declaration ^ that tlie latter was a ])artner 
with tw7) other iiei’sons in a banking housi*, 
that the iiriu had advanced lh<* money, U charged 
A. in account with the same: I/eUl: the aver- 
ineiit in the declaration, that pltf. had advanced 
the money, was not supported by the juoof, there 
being no evidence to show that the money had 
l>(*en advanced to pltf. by the tirm, A: by him to 
A. (lAiiHErr V. Handley (1«2I), 3 B. ^ V. 
4d2 ; 1 0. At P. 483 ; 5 Dow. & H>, K. B. 3H) ; 
3 li. J. O. S. K. B. 47 ; 107 F. B. 805. 

AnnoUiti(nis : Consd. AluMiiuler r. iluikor (ISID), 2 Cr. 

tV .1. 123. Refd. AkucU) i\ EorbcH (18(51), 1 1 Mu<i. E. 

IGO; VVillluuiN r. Dyraes (18(53), 1 Moe. 1’. (\ N. S. 

IT)!. Mentd. IllKKltis r. Senior (1811), 11 L. ,1. E\. IDU ; 

Drctt t\ 15ofk\Nltli (lSr.(5), 5 W. H. 112. 

542. - - “In the usual way.”] A. guaran- 
teed th(* payment of moneys advanc<*d by piths, 
to B. “ in tlu» usual w^ay.” A. had been in the 
habit of advancing to B. ii])on the faitli of his 
credit, but befoiu he paid the hills in question, 
he Inquired some secui'ity, & B. paid in some bills 
in conae{ju(‘nce x—Ilcld : tliis was not an advance 
“in the usual w^ay.” — Beekei't Potts (1814), 
2 li. r. O. S. 300. 

543. For specified time — Permission to 

overdraw by cheque.]— Certain title-deeds whicli 
had been handed by pltf, to his brother, B., 
to enable the latter to borrow £000 fium il. for 
fu‘veu days, wen* d(*posited by B. with a bank, 
with a memorandum purporting to be signed by 
pltf.. A: staling that the deposit was made in 
consideration of the bank lending B. £1,000 for 
seven days. 'Fhe bank made him no loan for 
seven days, but, during the seven days next after 


the deposit, they allowed him to draw by cheques 
to an amount exceeding £900. Upon a bill tiled 
by pltf, against the bank for the deliveiy up of 
the deeds, on the grounds that the mcmoranduni 
of deposit was a forgeiy, Ac tliat the bank had not 
lent B. £1,000 for seven days: — Held: the 
question of forgery was one for a jury only but 
assuming that the memorandum to be genuine, 
the bank had no right to ndain the deeds, inas- 
iiiucli as liiey had not lullilled the condition on 
which the dejmsit was made. -Burton v. Dray 
(1873), 8 Ch. App. 932 ; 43 J.. .1. Ch. 229, B. JJ. 

644. Agreement for specified amount Advance 
to greater amount.] - Ball v. (Irosk (1814), cU(*d 
in Chitty on (Commercial Law, \’ol. ID* at p. 323. 

545. .J Bond by deft, as surety for 

W. &L W., with a condition, reciting that obligees 
were bankc*rs, At VV. At W. pai)er manufacturers, 
Ac had overdrawn tJieii account with obligees 
£4,822, A: in order to enable them to carry on tlic'ir 
busimsss, Juid aiiplied to oblig(*4‘s to allow'^ them for 
a time to overdraw such further sums as they 
should reipiire, so a.s that tin* same, together 
with the £4,822, should not t*xcced in the whole 
at an\ one tiim* £5,000, which obligees had iigi‘<*ed 
lo do, Ac the condition was for the paym(*iit by 
\V. Ac W., A. deft., or any of them, ol llie sum 
£4.822, A: also such furtluT sums as obligees should 
or might thi'i-eafti*!* advance to W. Ac W. in the 
course of their business not e\c(‘(*diTig in tlie 
whole* £5.000 : Held: not to be avoich'd by tlu* 
obligees having allowed W. Ac \V. to overdraw 
to an amount, togelhiT with the tf,822, ex(*eeding 
£5 000, Ac, therefore*, deft.’s plea to that elTe*ct was 
ill ])leaded ; for the r(‘stru*tive‘ words in tin* 
recital were not lo be* construed as conditional, 
that if oblige‘e‘s e'\c(‘i*ded tin* amount tin* bond 
should In* void. 

I ado])t to tlieir full e‘xlcnt the pe:)sitions on 
which the counsel rests Ids argumt'nt in support 
of this pU*a, that a surety ought not to be bound 
be'yeunl the s'ope of his e*ngageiin*nl , Ac that 
this is t-o l)e sought out from the whede* context 
taken toge*ther, Ac that the* eleiisions ..... 
agive that the conelition shall be* taken with 
rc£ere*not* to tlie recital, K may be ex])lainc‘el Ac 
rostraine*d i)y il (Lord KT.iiFNueiRouoii, (\J.). 
Parker r. Wise (1817), (1 M. ck S. 239 ; 105 F. il. 
1232. 

^InnotationH : Folld. (jonlon r. I’tu* (18'>8), 8 E. A. D. 

10(5.'). Apld. Jjiuiiie* r. Seholc'fle'ld (1809), J.. It. 1 C. 1‘. 

()22 

546. - - .] — De*ft. ex(*outed a bond for 

£2,000 te> a banking ce ., tlie e‘ondition wheieof 
recited that (’. kept an aeeourit with the co. 
It Wixs ileclared that, if C. or de‘ft., or either of 
t)n*in, should on d(*mand pay to the* co. all sums, 
not exceeding in the whole £1.000, which should 
from time to time be due to the co. by (\, with 
intei*ept, the bond should be void. The co. sued 
deft, on the bond, alleging, as a breach, that on 
June 30, 1 850, there w’as due from (\, as t he balance 
of his account, £990 12.s. lid., whicli liael not been 
paid by U. or deft., though duly demande*d, Ac a 
further sum for interest. Equitable* ple*a : Tliat 
the bond w’as cx(*cuted by deft. sole*ly as Rurt*ty 
for C\, & so accepted by the co. : A: that, by 
iH*ason of various verbal A: w^iitten communica- 
tions betiveen deft. Ac the co., betoiv A: at the> time 
of execution, the liability of deft., Ac tlie advances 


croUitor to rtH*over the amount of the 
iruaranteo : — Held : tho oondltiou of 
tho iruaraiiteo had not been complleel 
with by tho creditor, & ho could not 
hold tho guaranteir respouBlble. — 
Brown v , Toruvnck (1900). .30 s. (’. it. 
3U.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.— 
E. (b). 

h. Failure to make further ad- 
vances aa atvenanied .) — One who Bigns 
a guarantee, expreosed to bo given in 
considerat ion of tho creditor making 
further advances, will not be liable 


upon it, if tho creditor refuses to 
make further advances. — S candina- 
vian Amkiucan National Bank op 
Minneapolis v. Knkeland (1913), 24 
W. L. H. 687 ; 4 W. W. B. 944 ; 11 
I). L. B. 243 ; 23 Man. L. B. 480.- 
CAN. 



I’ART V.— IjIABILITY OF THE SuBElY. 


77 


lo which to ho 8ocui*ed, wei’o limited 

to £9*50 ; A: deft, -w&p to be informed if the account, 
with interest, should reach £1,000 & not be i*educcd 
witl in a month ; & deft, became surety on such 
ierins only : but the co., on each of several 
occasions, made advances beyond £950 ; & on 
i‘ach of w^veral occasions the account against 
V. exceeded £1,000 6c was not reduced within a 
month, & deft, w^as not informed ; whereby 
deft, became absolutely i‘<*lea.sed from liability 
6c entitled to eciuitable relief. The co. took issue 
on the plea. As also rejdied over ; & deft, took Lssue 
on the I’eplication. On a special ciists giving the 
et. power to draw inferences of fact, it was slated 
that, previously to the execution of the bond, 
deft, objected, by letter, to leeoming liable for 
inttuvst upon an advance of £1,090, A: requested 
to know whether the £1 ,000 was to include* interest. 
In answer, the co. informed deft, that the bond 
was for £1,000 with int(*r('st, but that th<‘re w'as 
little chance of its exceeding tliat siiiii for any 
lengtli of time*, jis the co. if it sliould be ov(t the* 
amount, includmg interest, at the lialf-ycarly 
balance, W’onld r(*quire it to he reduced to £1,000 
or w'ould limit the amount to £950, wJiich w’ould 
leave a margin for interest. 7\ftt‘rwar(ls. the co. 
executed a nicmoranduui, to the elTect that (\’s 
advance should be limited to £950, 6c deft, 
bo inform(‘d if the account, w'ilh intoi’cst, should 
reach £1,000, 6c not be reduced in a month. At 
this time the advance exce(‘ded £950. Deft, then 
execut(*d tin* bond. Afteiwards, the limit of 
£950, w^as on many occasions exc(*eded. Also, 
on thr(*e occasions, th(* amount of £1,000, intt'rest 
included, was slightly exceed(‘d, A: not reduced 
within a month, A. deft, w’as not inforiru‘d of it. 
Also, at one lialf-yeaily balance, the amount 
was £1,001 10.S*. Id., but was ivduced by £12 in 
two days after : .* tin* elTeet ol tin* agree- 
ment vv'as, not that deft, should be <lischarg(‘d 
from liability upon the limit being cxceed(‘d, but 
that £950 should bo considered as substitut<‘d 
lor £1,000 in the condition. — (Iokdon v. Kak 
(18.58), 8 E. Ac D. 1005 ; 27 L. ,T. Q. 13. 185 ; 51 
L. T. O. S. 55 ; 4 Jur. N. S. 550 ; 120 K. U. 590. 


sullieient to rais(‘ a consideration for his jiromist* 
6c although ]>Itfs. have staU'd that they forlM)iH' 
to issue a coimuission or sue out process against 
the sons, yet it is not allegi*d that all the civditors 
undertook not to sue out a commission or sue 
within the stipulated time which is a ct^ndition 
precedent to any liability to bo incurn'd by 
deft. (De.st, O.J.). — Elwoutuy r. Maundkii 
(1828), 5 Bing. 295 ; 2 Moo. Ac P. 482 ; 7 Jj. J. 
O. S. O. P. 50 ; 150 E. B. 1071. 

549. Execution of release of debt.] — W., by 
indent im', agrt'ed to guarantee a certain eomposi- 
tion to all the enMlitoi*s of .1. who should, befom 
a fixed day, execute a it'h'ase of their debts. 
I*ltf., who was a ci*edit-or of J., did not <'xeeute by 
the time namt‘d, but insisted that this delay had 
taken i)hue in consecpa'iiee of an avrangt'incnt 
entered into bc'tweeu him A. the agimt of W., lh<* 
elTect of which W'as to hind i>ltf. to accept the 
composition, but to allow him U) ])ost])on(‘ his 
<‘xceution of the rt ‘lease : ~//cW : dismissing a 
bill tiled by pit f. against W. for specific perform- 
ance of the agn'cmenl to jmy tlu* eoiuiiosition, 
then* was no evi(h‘nce that tlu* agent of AV. had 
authority to enter into any new agre(*m(*nt that, 
if such authority had been proved, tlu* agn‘euu‘nt 
being within St at. Erauds, s. 4, any alt(*ratiou 
in its terms must have been evidi'iieed by writing, 
6c the condition in the origiiuil agn'cment not 
Jiavdng be(‘n p(‘rf(>rm<*(l by pltf., tlu* agri*ement 
TU'V'cr took elTect so far lus Ju* w'as eon(U‘rned, 6c 
in tlu* absence of fraud no pan>l agr(‘<*m(*nt could 
be bubstitute<l. Emmet v. Dkwjuuist (1851), 5 
Mac. A:. G. 587 ; 21 D. J. Oh. 497 ; 15 Jur. 1115 ; 
42 E. K. 580, E. 0. 

Antwtution : — Mentd. WilliumB v, Mostyn (18GU), 33 L, J. 

Ch. 64. 

('omparc Sub-se(‘t. 2, D. (h)^ ante, 

650, For agreed time * - Forbearance for such 
time] Boi/r v. (k)ZENS, No. 117, ante, 

551 . Postponement ot sale under execution - No 
power to postpone - Without consent of third party.] 

— (V)urEit V, Joel, No. 1708, posi, 

F, Ofher Condllions, 


Annolaium : Price r. Kirkhuiu (IbGJ), 3 II. 6i C. 

437. 

547. - - Advance to lesser amount- Know- 

ledge of surety.] Buj.wsteii v, Duluand, 11880] 
\V. N. 27, i). A. 

(c) Forbearance to Sue, 

Compare Part II., Sect. 4, sub-sect. 5, G., ante. 

548. By creditors All creditors must lorbear.] 
— l)(jft. was arrosU*d on an aOidavit, which stated 
tliat by a memorandum in writing, bearing date 
Aug. 11, A: signed by deft., he undertook to be 
answ’orable to the creditoi’s of certain persons 
using the style 6c tinn of W. A& ,T., for tlu* amount 
of tlu* (h*bt8 of such cit'ditoi’s, on the creditors' 
undertaking not to issue a commission of bkpt., 
or sue out process, against W. A:» J., (»n or before 
Aug. 10 then next; that pltfs. wci-e civditors of 
AV. A: .1. ; A: that tlu* latter were* indebU*d to the 
foimer, in the* sum of £1,000 ; Ac that pltfs. liad 
not, nor, as the deponent was infonnijd & bc»lieved, 
liad any of the otlu*r creditors causc*d a commis- 
sion of bkpt., or any process, to Ihj sued out 
against W. Ac J. before Aug. 1 0 : —Held : insuffi- 
cient, on the ground tliat an undeiiaking by all 
the creditors not to sue out a commission or 
process, was a condition precedent, Ac ought to 
have been alleged in the affidavit. 

An unelertaking to forb<*ar to sue out pi*oc«*88 
against deft.’s sons, on or bc*for(* a giv(*n day is 


552. Guarantee of price of goods sold to Con- 
tractor-Conditional on payment to him of total 
contract money - Breach resulting in completion 
of contract by third party — To whom part contract 
money paid.] — A buihh'r having ctuilraeU'd to 
perform certain works for govt., bis sureties 
enU‘i‘cd into a euntraet lo guarantee to a person 
who Buppli(‘d him with bricks, ])ayin(*nt out of 
tlio amount of the money jiayable by govt, to 
tiie build(*r. lie performed pait of tlu* work, A 
received sonu* monc'y, wliieh the seller of the 
bricks allowed him to retain. He was employed 
to do some extra work, Ac ultiinat<*ly broke lus 
contract with govt. Other i)(*rsons were employed 
to compleG^ it ; Ac with the consent of the sureties, 
the money jiaid to th(*m was deducti'd from tlu* 
amount payabb* under the contract, Ac the balances 
did not cover the extra work:- Held: the 
guarant<*e di<l not attach unl(*8H tlie whole amount 
was pai(i over by llie Kovt., & the Bend's ot the 
bricks could not liint tlio money i)aid to tliose 
persons as j>aid to the contractor, Ac as payment 
liad not been made to him, the guarantee* was not 
broken. — Hemmino r. Tiieneuy Ac Maijm (1855), 
2 Or. M. Ac K. 385 ; 1 Gale, 200 ; 5 Tyr. 887 ; 150 
E. K. 100 ; ftub nom. Uemino v, Malink, 4 L. J. 
Ex. 245. 

653. S, r. Hemmino v, Tueneey Ac Malim 
(1837), 1 Jur. 895. ^ ^ ^ 

554 , Conditional on work being done.] - 
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Sect. 2. — When liahility arieee : Suh-aeci. 2, F. 

Sect 3 ; Svb-sect* 1 .] 

A. being engaged, under a contract in writing, in 
the erection of engineer’s work for B., for wMch 
iron &; brass castings were required, & C. the 
founder from whom the castings were procured, 
having a claim against A. to the amoiint of £218 
for goods already supplied, & refusing to continue 
the supply without obtaining payment or security 
for that sum, B. consented to give 0. a guarantee 
in the following terms ; — “ May 22, 1881. B. 
agieos to pay to C., iron-founder, on A.’s account, 
the sum of £218, being the amount owing to her 
by th(m, together with interest, in six months 
from the above date, providing he has work done 
as security for the same,** In an action by the 
representatives of C. against B. upon this 
^amntee : — Held : it was a condition of B.’s 
liability thort*on, that, at the end of the six 
inonths, work should liave been done by A. for 
him in j*espoct of wliich a dt^bt should bo due from 
him to them ; & pltfs. <-ouI<l not r<'cover without 
l)roducing th<j contract b(‘twcen A. Ac B. under 
which the work was dom*. — Iliix v. NuTTAJiL 
(1804), 17 (1. B. N. S. 202 ; 22 L. .1. C. l\ 20.2 ; 
144 K. IL 100. 

Sec, generally, Building OoNniACTs, Vol. VII., 
pp. 427 et 8cg,, Nos. 270 et m/. 

655. Guarantee of price of real property — On 
sale to husband & wife— Sale to husband only.]— 
Under a judicial sale of real estate in St. Lueia, 
L. professing to act as attorney for W. & wife, 
r<»8ident in Jb>anc(i, purchased the estate on their 
behalf. 21ie purchase-money was to be paid, 
according to the Ordinance of Jan. 22, 1832, by 
instalments, A I), became surety, in solido, for 
payment of thcj st‘Cond instalment. The deed of 
arrangement for the purchase, & the notaiial 
deed was executed by one of the trustees, who 
w^s residi'ut in the colony, Ac by such deed it was 
stipulated that the sale should bo confirmed Ac 
ratified by his two trustees resident in Bngland 
within six months. By a deed i)oll, the sale to 
W. Ac his wife was confirmed Ac ratified by the 
trustees in lOngland. Default was made in pay- 
ment- of th(* second instalment, when the trustees 
brought an action against 1). as surely, for the 
amount of tlui second instalment. It was afWr- 
wai’ds discovered that the power of attorney to 
L. was confined to W. alone, Ac contained no 
authority from his wife, when the trustees dis- 
choi'ged the wife from the contract :—//dd ; ]). 
was not liable as siirtdy, as the sale professed to 
bo to W. Ac wife by the thrc'o trustees, while in 
fart the sale was to W. only, Ac as such was an 


ineffectual & void sale. — D e Brbttes v, Goodman 
(1865), 9 Moo. P. 0. C. 466 ; 14 B. B. 275, P. 0. 

556. Guarantee made voidable — On failure of 
execution against principal — Recovery by third 
party of goods levied — Effect.] — Musket v . 
Rogers, No. 506, ante, 

557. Execution of bond by principal — Other 
Instrument executed — By which surety constituted 
specialty creditor.] — (1) A surety, who has exe- 
cuted a bond on the faith of its being executed 
by the principal debtor also, cannot be relea^d 
from his obligation on the gi'ound that the prin- 
cipal lias never executed it, if the principal has 
executed an instrument on which the surety may 
sue him Ac become a specialty creditor of his. 

(2) The doctrine of iirincipal Ac surety is the 
same at law Ac in equity. — Cooper v. Evans 
(1867), J.. B. 4 Eq. 45 ; 26 L. J. Ch. 431 ; 15 
W. R. 000. 

558. Execution of insurance policy.] — CoY'rB 
V, Elphick, No. 525, ayiie, 

559. Surveyor’s certificate of completion — On 
building contract — Construction of guarantee.) — 
Resp. advanced money to applt. on a guarantee 
^ bo repaid “ on the completion of six houses 
in accordance with a contract between myself Ac 
T.” One of the terms of the contract was that 
the 1 louses were to be built to the satisfaction of 
a surveyor, Ac payment was to be made upon 
his certificate. No such certificate liad been given. 
In an action on the guarantee, brought by rosp. 
against apjilt., the jury found that, as a matter 
of fact, the houses were completed ; — Held : resp. 
was entitled to recover, notwithstanding the 
absence of the certificate'. — Lewis v, Hoare 
(1881), 44 L. T. CO ; 29 W. R. 257, H. L. 

560. Condition in favour of creditor — Satisfac- 
tion as to references -Right to waive condition.] — 
By an instrument in writing, in consideration 
of pltf.’s execution on a judgment against a third 
lieraon being stayed until a certain day, deft, 
undertook to jiay the debt Ac costs if not then 
paid by the principal debtor, Ac pltfs., in con- 
sideration uf the undertaking, agreed to stay 
execution until the above-named day if deft, gave 
to W. satisfactory references as to his ability to 
pay the amount, but not othcini^'ise, Ac if the 
references were not satisfactory, then the 
guarantee was to be given up witliin a week from 
that date : -Held : even if the giving of references 
was a condition for the benefit of pltfs., which 
they could renounce, it lay upon them (the 
references being unsatisfactory) to show that they 
had renounced tlie condition, Ac had elected to 
tn'at the instrument as in force ; therefore a plea 


PART V. SECT. 2, SUB-SECT. 2.— F 

668 i. Kjcecuiion of insurance policy. 
—A. jfuarHiitctMt the perlorumnco bj 
H. of liiH ubUgraUou under a Hellimr ^ 
ouutiiUtfdiou a^fency oon tract with dolt 
CO. There was a provision in the cun 
tract between H. ^ the co. that li< 
should insure against loss or dauiaiti 
by hre. by a policy in the oo.'s naiue 
all goods in hft possession. The goodi 
were destroyed by lire: — Ueld: i 
the insurance wore eflc'cted the co 
pughl to have seen that it reoolvod th( 
insuraneo inoncv & credited It ; if li 
were not oiTected the co. was more thai 
p^vely negligimt & so were respon 
Bible tor any loss to the surety.- 
KOKOZYBKI V. UOOKSlIUl'T PLOW CO 
34 W. L. H. 1106; 10 AlU 
L. U. 28; 30 D. L. H. 476.-^AN.r 


.. '’T*' ^ — To Ao/is/oc- 

twn of marety,] —Where a oontract 
of fraarantoo depended upon the 
completion of certain work to the 
satisfaction of the surety :—IJeld * 


evidence of facts raising a presumption 
of reasonable satisfaction was sufficient 
to launch a case against deft. — S uaiu* 
V. TmtSbVLL (1870), 5 V. L. 11. 103.— 

AUS. 

l. 7'o obtain draft from principal 
debtor.] — A lumberman had a lien on 
lumber for freight, & C. wrote saying, 
“ I wish you would advise your agents 
in Q. to deliver to O. the sawn stutT 
on your rafts. I am to pay the river 
freight, Sc will thank you to take O.'s 
draft on me for river freight, which I 
will pay ” : — Held : this letter would 
not render C. liable to pay the freight 
until the lumberman bad obtained 0.*s 
draft for the amount thereof. — Rc 
COUMBK (1877), 24 Or. 519.— CAN. 

m. To provide a(xeptabU sureties — 
In specified time.] — H. tendered for 
the coDBtruottou of a line of ry. pur- 
suant to an advertisement for tenders, 
& Us offer was ounditionaliy accepted. 
At the same time H. executed a bond 
reciting tlu) fact of the tender & cou- 


ditioued within four days, to provide 
two acceptable burcties, Sc also to 
execute all necessary agreements for 
tlie oommenoomeut Sc completion of 
the work by spocihod dates. These 
cooditions were not performed & the 
contract was eventually given to other 
persons : — Held : the bond & the 
agroemont for the construction of the 
work were to be contemporaneous acts, 
& as no such agreement was oniored 
into H. was not liable op the bond. — 
lilVXNTPOKD, WATKRUXJ & LAKK EBIE 
Hr. C'o. V. Huffman (1891), 19 a. C. K. 
336.— CAN. 

n. Failure to supply new mo/or.] — 
Deft, gave his promissory note as 
surety for the payment of the debt 
of P. to pltf., after certain differences 
between P. Sc pltf. bati been settled, 
i>y pltf. agreeing to supply a new motor 
to drive a tractor, over which the 
dispute had arisen. Pltf. did not 
supply a new' motor Sc the one supplied 
did nut do the work, so that the prtiiils 
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that the references wei'e not given & were not 
satisfactory^ & thereupon deft, requested pltfs. 
to give up the undertaking, which they refused, 
& deft, became & was discharged from performing 
it, was an answer to a declaration on the imder- 
taking. — ^Morten v, Marshall (1863), 2 H. & 
C. 305 ; 2 New Rep. 247 ; 33 L. J. Ex. 64 ; 8 
L. T. 462 ; 0 Jur. N. 8. 651 ; 159 E. R. 127. 

See, further, CoNTRAcrr, Vol. XII., p. 417, 
Nos. 3354-3359. 


Sect. 3.— EXTENT OF LIABILITY. 

Sub-sect. 1. — ^In GENERAii. 

561 . Liability on bond — Limited to penalty.] — 
Ex p. Rubhporth, No. 620, post. 

562. .] — An annuity bond was for- 

feited, when the grantor was discharged under 
an Insolvent Act which provided tliat future 
estate should not be discharged. Tlie penalty, 
being less than the subsequent arrears, was allowed 
as the debt, not only in favour of the purchaser 
of an annuity, but also of a co-obligor as surety, 
who had compounded with the purchjiser & 
obtained i)osse8sion of the securities by repaying 
the money advanced with the arix»ars, then due, 
& being at that time less tlian tlie penalty. — 
Butcher v. Oiiurchill (1808), 11 Ves. 567 ; 33 
E. R. 638. 

AnnoUUuma : — Refd. Recti v. Norris (1S37), 2 Wy. & Cr. 

3«1 ; Bower t>. Marrls (1841), Cr. & Ph. 351. 

503, j — S eller v. Jones, No. 535, 

ante. 

564. Liability confined to terms of agreement— 
Bill for specific sum guaranteed — Bill for larger 
sum given.] — Philips v. Astlino, No. 491, ante. 

565. Alteration releases surety.] — Blest 

V. Brown, No. 759, post. 

See, furiher. Part IX., post. 

506. ,] — A wife entitled to a reversionary 

interest for her separate use joined with lier 
husband in assigning it, together with a policy 
of insurance belonging to him, to a banking co., 
in trust to receive the assignc‘d moneys A pre- 
mis^is, &; thereout, after payment of the cost of 
the assignment & of keeping on foot the policy, 
to retain & pay such sums of money as should 
from time to time bo due to the co., to pay the 
residue to the husband & wife according to their 
respective interests therein, llie deed contained 
no proviso for redemption nor power of sale ; — 
Held : the wife was to be regarded as a surety, 
against whom the provisions of the security could 
not be extended beyond then express terms, 
^ a decree for foreclosure or sale could not be 
maintained on appeal. — S tamford, Spalding & 
Boston Banking Co. v. Ball (1862), 4 l)e G. P. 
& J. 310 ; 31 h. J. Ch. 143 ; 5 L. T. 594 ; 8 Jur. 
N. S. 420 ; 10 W. R. 190 ; 45 E. 11. 1203, L. C. 

567. .] — On Jan. 20, 1881, P., in considera- 
tion of an advance of £2,000, mortgaged certain 
real estate to H., & covenanted to pay £2,000 & 
interest at 5 per cent, per annum on July 20, 1881, 
& to pay interest at the like rate half-yearly on 
the £2,000, or so much of it as should for the time 


being rennain owing, until the same should bo 
fully paid. On May 9, 1882, F. executed a docu- 
ment in the following terms ; “ I, F.,*’ for the 
consideration therein mentioned, ** do hereby 
guarantee to the said H. repayment of the sum 
... of £2,000, & interest for tlie same ** at 6 per 
cent, per annum. This guarantee was referred to 
in the correspondence relating to the execution 
thereof as “ the guarantee of P.’s mtge.” Interest 
was regularly paid by P. until July 20, 1891. P. 
died on Sept. 13, 1891, & the prticeeds of his 
estate & the property comprised in the mtge. 
were sufficient to pay £600 only of the nitgo. debt. 
Upon non-compliance by F. with a noUco to pay 
the balance of £1,400 & interest, tin' mtgee. brought 
an action against F., & thei*eby soughc to recover 
from him £1,400 & interest, as sums payable by 
him under liis guarantee : - -II eld : (1) tlio liability 
of F. was coiiliued to the ))ayment of £2,000 A: 
iuUu’est, in accordance with the terms of the 
mtg(‘. deed ; (2) in the abseneo of iwi agreement 
not to sue for a d(dinite time, the mtgee. could at 
the most be presumed to have agreed not to sue 
for a reasonable time ; such time had ('lapsed 
prior to the commencement of six years btjfore 
the bringing of the action, conseqii<*ntly the 
mlgee.’s claim against F. was barred by Stat. 
Limitations. — ^IIenton v. Paddikon (1S93), 08 
L. T. 405 ; 9 T. L. It. 333 ; 3 It. 450. 

568. Indefinite liability.! — A. ga\e H. Die 
following guarantee : — “ 1 Iiavo given i). an order 
to purchase cotton, & as it may bo to my advantage 
to liavi' his bills on me iiegotiatiHl through your 
house, 1 have in such case to ri'quest that you will 
honour las drafts to the amount of those lie may 
send to you for salt*, on my account, Ac; J engage 
that his bills on mo, so transmitted, shall bo 
regularly acc(‘i)te(i & paid; — Held: under this 
guarantee, B. was justilied in honouring C.’s 
draft to the amount of a bill drawn by C. on A., 
A represented by G. to B., as b(‘ing drawn on 
account of A., though such bill was in fact drawn 
by 0. on his own account. 

Pltfs. an' entitled to recover to the extent of 
the amount of the bill A the int(*rest uiK)n it A 
no further. It has been urgc'd in opposition to 
their i*e(’overii)g t'veii so far that it was the duty 
of pltfs. to ascertain as a niatU*r of fact that the 
bill was drawn in respect of cotton purchased for 
A on account of deft., A that the terms of 
the guarantee expressly iinposc^ upon them tliat 
duty. Tlio guarantee will not admit of such a 
construction. The law does not require impossi- 
bilities of any man, A how was it; possible for 
pltfs. at a distance of 1 ,200 miles to know what 
was the real nature of the transaction, or to obtain 
any other dc'seription of the consignments or bills 
tlian that which he fO.] thought proper to give 
them (Abbot, O.J.). — Ogden v. Aspinall (1820), 
7 Dow. A By. K. B. 637. 

569 . Breach of contract by principal debtor-- 
Damages for non-performance.j~43 Geo. 3, c. 153, 
s. 15, having enabled the King by Ord. in Omncil 
to license the importation of certain goods, being 
British or neutral property, from the enemy’s 
country, in neutral ships, a contract made by A. 


of P. which were to reduce the debt or 
which deft, was surety were too little 
to do 80 ; — Held : deft, was released. — 
HujaufiY V. Leiohton (1916), 34 

W. L. R. 717.— CAN. 

o. Verbal stipuloHon that notes he 
paid .] — Stakdabd Bank of Canaija 
r. McCrossan, 11920] 3 W. W. Li. 846. 

—CAN, 

p. Omission io fo/rwwd hill of 

' OaiEvr. V. Dow (1839), 14 


Fac. Coll. 815.— SCOT. 

PART V. SECT. 3, SUB-SECT. 1. 

666 I. LUdnlUv confined io terms of 
aoreement .] — Outhkik v. O’Connor 
(1876), 36 U. C. K. 372.— CAN. 

566 ii. .) — surety cannot bo 

oharared beyond his express agree- 
ment. — Fttzoeuald V . Lilly (1818), 
1 Nfld. L. R. 84.— NFLD. 

566 ill. UAKMUJi A Co. V. 


I J J I 


. XU W 




q. Co-extc'fiaive uith Ihal of prin- 
cipal debtor.] —The liability of a surety 
la co-oxtonslve, unless thcrcT is some 
contrary offreemont, with that of his 
principal. — Panioty p. Dwarka 
Mohun Dass (1879), 4 C. L. R. 145. — 
IND. 


r. otirciy twc refforafa rtutre javour- 
ably —Than principal delfior, J — He 
O’Nkill (1837), 8au. A .Sc. 680. -IR. 
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SecL 3 . — Extent of liability : Suh-aecta, 1 <fc 2, 

A; B, Britisli Bubjecte (plfcfs.) for the purchase of 
brandy from a house of trade in lYance (an 
enemy) to be shipped from thence in a neutral, 
on accoimt of A. & B., which contract, was made 
in contemplation of obtaining a licence for that 
purpose A which licence was accordingly obtained 
soon after the making of sucli contract A before 
it was begun to be executed, is a legal contract, 
A may lawfully be guarariteed in the tirst instance 
by C. A I), other British subjects ((lefts.)* After 
such licence obtained the guarantors ai'c liable 
in damag<*8 for the non-shipment of the goods by 
the house in Prance on board a neutral sent there 
for that imrpose. Though it were objecU'd to the 
licence higalising such trade, that it xv^as not made 
out to A. A B. by name, but only to C, A I). 
A other British merchants ; A that neither C. A 
I), nor even A. A B. had any property in tli(‘ goods ; 
wli(»r(*as the licence* ro(iuir(*d tlie goods to be 
imported to be. the property of th(i said pei*sons 
or some of t/h(*m ; A until shipment the propeHy 
<Joniinu(*d in the liouse in Prance. Por neither 
the Act of l*ariianjcnt nor ih(3 King’s licencjc 
r(*(juiivd the owners of tli<3 property to bo indi- 
vidually named ; A even if tJic licomje were to be 
so construed, as it only reciuired tlic goods imported 
to bo the piop('rty of “ tlie said persons or some 
of them, as may bo spccitied in their bills of 
lading ; A as no bills of lading were made out, 
which might have becin made in the names of 
C. A 1)., A if so, would have conveyed to them a 
l(*gal or special prop(‘rty in the goods ; defts. 
C. A D. were still liable to answer in damages, 
upon their guarantee, as for tlie non-performance 
of a legal contract. — T imson v, Meuac (1807), 9 
East, 35 ; 103 E. K. 480. 

570, — — .] - J*ltf8. having cnt<irt*d into a 

sub-contraet with B. a govt, contractor, to supply 
him with certain articles w'ithin ili(' period 8tii>u- 
laUul in tlio govt., contract, in which, but not in 
the sub-contract, there were penalties A deductions 
for delay in delivery, deft, guaranteed pltfs. the 
payment of the value of the articles thus to be 
supplied by jdtfs. to the govt, contractor so soon 
as he sliould liave receiv<Hl payment fioin th<* 
govt. Ther(3 having been delay in delivery under 
bot h contract B, but th<* govt, not having exacted 
any ]>enalties, A having paid tlu*ir contractor 
at the full contract : —Held : tlie con- 

tract/Oi* W'as liable to i)ay jiltfs. the full contract 
price, under their contract with him A deft, was 
liabh*, on his guaranU^e, to the sauK* amount.. — 
Oahtj.eh Bound (1803), 1 New Ilei). 393 ; 7 
JaT. 852; IIW. 11. 518. 

571 . — - - — Damage to third party.] — 

In May, 1803, a father on the occasion of the 
admission of his son as an underwiiting in<*mber 
of Jjloyd’s, addrc*8S(*d to the managing committee 
of that body a h'tter, by which he held himself 
responsible for all his son’s ongagc*menls in that 
capacity. Lloyd’s was then a voluntary assocn., 
governed by certain bye-laws, under which a 
person once admitted a mt'inber could not Ini 
exchided fi*om membei’ship except in the event 
of his bkpey. or insolvency. The assocn. con- 
sisted of underwriting membt»r8, non-underwriting 
m(‘mbors, A subscribers. The practice of the 
underwriting members was to underwritcj policies 
of marint* insurance for the benefit of various 
ownei*8 of property, both membei*s of the assocn. 
A outsiders, but the policies with outsiders could 
only bo etTt*cted through the agency of insurance 
brokeis who were either members of or sub- i 
scribors to the assocn. The assocn. as such in- ' 


curred no liability on the policies underwritten 
by its members. In 1871 the Society was incor- 
porated by Act of Parliament, all the rights of 
the committee on behalf of the members being 
vested by the Act in the corpn. In 1876 the 
father died, A notice of his death was shortly 
afterwards given to Lloyd’s. In 1878 the son 
became bkpt. A thereupon ceased to bo a member 
of IJoyd’s : — Held: (1) a guarantee the con- 
sideration for which is given once for all cannot 
be determined by the guarantor, A docs not 
cease on his death, A therefore the guarantee was 
not determined by the death of the father or by 
the notice of it, but his estate was liable in rospcct 
of engagements contracted by the son after his 
death; (2) the guarantee extended to all engage- 
ments contracted by the son as an underwriting 
inemb(‘r of Lloyd’s, wliether with members or 
with outsidei’s ; (3) the (iomniittec of Jjloyd’s A 
the C(^rpn. of IJoyds as their 8Ucc(‘ssors, were 
trustees of ih(* beivifit of the guaranU*c for all 
ilio persons, whether Tri(*mbci‘S or ouisid(‘i’s, with 
whom the son liad contracted engagements as 
an und(*rwriting member, A the corpn, could 
maintain an action to enfoix*** the guarantee 
against the* fatlier’s estate for the benelit of all 
those persons ; on the ground, as to the out- 
siders, iliat the brokers, tiirough whom the son’s 
(ingagements with them wero contracted, were 
trustees for tlieir principals of the right which 
they th(‘inselves liad to call on their own agents, 
Jjloyd’s, to enfoi'ce the ^arante(^. for their benefit. 

The (question, wliich is a V(3ry important A sub- 
stantial one, is that Lloyd’s, liaving sustained no 
damage' ihem8(dv(»s, could not recover for the 
losses sustained by third parties by reason of the 
default of II. [the principal debtor] os an under- 
writer. M^hat is an alarming doctrine, A a novelty, 
because 1 consider it to be an establish(‘d rule of 
law that whero a contract is made* with A., for 
the benefit of B., A. can sue on th(* contract for 
the benefit of B., A n*cover all that B. could have 
recovered, if thti contract had be(*n mad(3 with 
B. himself (Lusii, L.J.). 

Qu, : whether a guarantee for future advanecjs, 
wliieh the party guaranteed is not bound to make, 
is not determinable by th(3 guai'antor, A whether 
it does not ceast* on notice of his deo.th. “■ 
JjLoyd’h V. llAliPKii (1880), 16 (1h. 1). 290; 50 
Ji. J. Oh. 110; 43 Ji. T. 181 ; 29 VV. K. 452, 
0. A. 

Annotations As to (1) FoUd. /ic CJrouc, Balfom* y. (’rare, 
ilU02j 1 ('ll. 733. Reid. Shephoard v. Hra> , jlUOUl 
<Jh. 235. As to (3) Coiisd. lie Inuvoll, Murray v. FlavoU 
(IH83), 25 Ch. J). 89. (leiwrallff, Mentd. lie Caveudinli 
Urowno’H Sottlmt. Trusts, Homer v. Kawle (1916), 61 
8<»1. Jo, 27 ; Barker v. Sticknoy, 11918 J 2 K. B. 356. 

572. Default by member of Lloyd’s Associa- 
tion.]— S. being desirous of carrying on business 
as an insurance broker at Lloyd’s, which by the 
rules of that assocn. he could only do on being 
admitted a 8ubscril>er A giving s(icurity to the 
commit! (H* of Ido yd’s, d(?ft. A another person, in 
Mar. 1858, addressed the following letter to the 
committee We ciich of us hereby liold our- 
selves rospousible to the extent of iJ750 for any 
debts tliat S. who has aj^nlied !<> your committee 
to bo admitU3d a subscriber of your institution, 
to enable him to act as an insui’ance broker may 
contract, in his capacity of sucli broker,” for two 
years from this date, A till notice. 8. was thero- 
uiwn admitted A acted as a broker on his own 
sole account until .Ian. 1860, when he took H. 
into partnership, with tlie knowledge of his 
sureties. In Apr. 1860, deft. A his co-surety 
gave notice to the committee for the discontinuance 
of the guarantee ; but, upon being informed that 
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S. could not be allowed to remain a member of 
Lloyd's without security, they, on the 17th of 
tliat month, addressed the committee as follows : 
“ The letter we addressed to you under date of 
the 11th inst. notifying the putting an end to 
our guarantee dated Mar. 24, 1858, on behalf of 
S., we now hereby withdraw, & declare that such 
guarantee shall continue in force upon the same 
teims & conditions as are mentioned in such 
guarantee.” By the rules of JJoyd’s one membtu* 
only of a firm is allowed to acit as a broker ; but 
lie may obtain a ‘‘ substitute’s ticket,” which 
tmables his substitute lo contract for him in the 
liouse. In .Ian. 1802, 8. appointed JI. his sub- 
stitutes Ac 11. as such substitutx' entered into 
contracts with underwriting memb(»rs of Lloyd’s. 
All the contracts made after Apr. 1800, whetlier 
by H. or his substitute, were made in the name 
Ac on account of the partnership. Many of these 
contracts rt‘sult(Ml in debts due to inembej*s of 
Lloyd’s from the partnership: — Held: the 
guarantee was to b(' construeil with reference to 
the circumstances existing in A]>r. ISliO ; it 
includ(‘d all transactions by S. in his lapacity 
of bi*ok(‘r, after Apr. 1800, whether hy himself 
pemmally or by II. as his substitutes A: whether 
for his own solo bemdit or for the b(‘n(*nt of the 
film, & deft, was liable under tlie guarantee for 
these partnership debts. - -JiKATJij.EV v. SpYKit 
(1870), J.. 11. 5 (1. 1\ 5im; .*19 L. .1. (J. P. 299; 
22 1.. T. 821. 

Liability for guaranteed calls on shares- ^Transfer 
to escape liability.] Sve (U)MP\Nrn:s, Vol. iX., 
p. 392, No. 2180. 

Liability lor guaranteed interest on debentures.' 

<SV'c Nos. (i09, 010, post. 


SUR-SECT. 2. — RK(’KlI»nS RY PRINCIPAI. AS 
Tukasuuer, (Jollectoh, Keceivek, etc. 

A, In Oenerai, 

573. What constitutes receipt of money De- 
livery to bank clerk- -At customer’s residence.] - 

Melville v. Doidoe, No. 40.5, anfe, 

574. — Credit allowed by treasurer of poor 
law union —Trading in personal capacity with over- 
seers.] — DefL ns surety, beeami* bound to the* 
guardians of a poor law union, by bond condi- 
tioned tliat tlu‘ trt*asurer of the* union should 
discharge the dutic\s of Ids oflicc* “ by receiving 
iiU monc*ys tcuult‘n»d to lx* paid to the board ot 
guardians, etc., by ])aymg out of thc‘ mon<*yH in 
his hands of tlie guardians all orders on iiiin 
drawn on thc*ir behalf,” Ac that he should pay 
over to th(» guardians all balance's, mouc'ys, etc.*, 
due to the union. The* treasurer, who was a 
com factor, had extensive dt'alings in corn, Ac 


open accounts in trade with the overseers of 
several of the townships, who were' famors 
No money was roceivod from these townslups* 
but it was the practice of the troasuivr to debit 
the overseers in jus trade account with tlie amount 
of the poor rate ordered by tlie guardians to be 
paid, & then to debit himself with tlic* amount 
as paid to him as treasuriT. His accounts were' 
auditc'd lialf- yearly, Ac the' credits in corn won' 
allowed by the auditoi's as paynn'nts in money. 
At the last audit, the auditors found that 
£239 1.9. I9d. was due fi'om liim to tiio guardians : 
— Held: the surety was liahh', inasmuch lus 
between the trc'asurer Ac the c)Vc*i*sec*i*s moiic'y had 
ill effect passed.- PArrjsoisr r. Beleoiu) I’niom 
Luardians (1859), 1 II. Ac N. .523 ; 28 L. T. O. 8. 
291 ; 159 E. IL 1309; auh }iom. Belfoi.d Union 
OUAHDIANS V. PaTTISON, 2ti \j. .1. Kx. 11.5; 21 
.1. P. 181 ; 3 .Jiir. N. 8. 119; .5 \V. IL 121, E\. 
(;ii. 

575. Receipts to which liability extends— Fines 
on renewal of leases - By receiver of rents.] — 
Uncli't* a bond of indemnity given hy A. tliat B. 
who was appoint c'd gc'iieral agc'nt/ of (\ the rc'- 
cc'ivc'i* of liis rc'nts, Ac the' maiiagc'r of his I'statc's, 
siioukl pay ovct to U. all rc*nts wJiic-h lie shouKl 
rc'ceivc*, ns also tlio inc*r(*ase Ac iniprovc'inc'nts 
thc'rc'of, upon any new contracts or rc*newals of 
lease's, A. is answc'rahlt' for all Jlnc*s rc'cc'ivt'd by 
B. on rc'newing tlu' U^ast's, which wc‘i*e not paid 
ovc'i* by him. Irish 8o( iety c. Nekojiam (1789), 
I Tctiu Kc'}). -182 ; 99 K. B. 1209. 

576. Money borrowed by overseer Ap- 

plied to parochial purposes No authority to borrow 
as overseer,] An overset*r lias not, by virtue of 
his offic'c', any authority to bori'ow money. In 
an action against a siindy on a bond conditioned 
for the ovem'C'r’s faithfully accounting for all 
sums rc'c'c'ivc'd by liim by virtue of Ids office, 
the* surety is not liable for a sum lent lo the* ovc'i*- 
sc'cr, Ac applied by him to parcx'hial jiurposc's. - 
Lkioh V. TVYI.OR (1827), 7 B. Ac U. 191 ; 108 

E. K. 899. 

A nnotatum "Reid. Kiiby v. Raulstc'r (IKIII), R. & Ail. 

577. — - - Sums not accounted for Part of 
amount only paid over Collector of taxes.] - 

If in an action on a bond givc*n hy the* siuvties 
of a colU'clor of taxc's, thi'rc* lx* hrc'aelx's assignc'd, 
Ih.'it the* c‘ollc‘c*tor did not jiay ovc'i* money rc*- 
ec'ivc'd, Ac that Ik* did not cluly dc-mand <Vc (‘iiforc*e 
payrnc'ril of the* taxc's, it is not lu'cc'ssary, on tlie 
part of pltf., to prove* exactly what monc*y he* 
rc'cc'ived ; for if it he* ])rovc*d that lx* was to collect 
a cc'rtain .sum, Ac 1 hat h<‘ ixdd ovc*r a smaller 
sum, Ac did not take propc'r stcjis to c‘X(jnc*ratc» 
himsc'lf fi'om the* rc'sicluc', jdtl. will be entitic'd 
to rc'c'ovcT. l^ovEiANi) e. Knrjht (1828), 3 
U. Ac P. J09 ; 1 Man. Ac By. K. H. .597. 
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•. Jiereipts to which Uainliiy extend 
--^Suma not accounted for.] -H. t 
1 vrrov, K. v. Mc'Cullouoh, U. i 
Moran (1850), 7 U.C. K. 8;l— CAN. 

Default of receiver.] — R 

Nucjknt's Estate, [1897J 1 1. it. 46 1 
iR* 

a. Money received befor 

aanrnntee given .] — Wauac'E’s Factoi 
r. M'Kisscjck (1808), 25 Jl. ((T. a 
.So»a.) 642.— SCOT. 

, Money received Hue 
apectjied daie.\—V\itB. dcx^larcxl on i 
nond, couditioned tliat W., tliei 
treasurer, RJiuuld pay over all money 
recsolved since ,Tan. 1, 1800, avorrini 
that on that day he had In Jiis hands i 
larijre sum, Ac received further sums uj 

— VOL. XrVT. 


to Apr. 6, 1868, wlu*n lie was dls- 
inHsed ; Ac that lie aecounted for all 
moneys rcxjc'Ived before that day, but 
not for a large sum recoivc'd Hiiiec*. 
Plea, alleging payniont of all moneys 
since that day ; Ac issue thereon. An 
arbitrator found ttial W. admlttc'd 
I3,U31 to be due by liirn on Jan. J : 
that be bad accounted for all moneys 
received since ; & that of all moneys 
received up to bis dlsmlsHal, includiug 
the $.1,031, the balance was $1,806 : — 
Ilf Id: as the breach was only in 
respect of moneys roceivod hinee 
Jan. 1, 1S66, pltfs. upon this finding 
could recover nothing. — JI awdon 
(JORPN. V. Wakp (1868), 27 U. C. il. 
609.— CAN. 

c. Whether receipt of school 

mtnveya.] -Where a township treasurer 


was hy his bond, dated (Jet. 6, 1874, 
bound to duly ao('ount for all moneys 
eumiiig into his hands & applicable 
to tlie general uses of the munleipality : 
—Held: the operation of this bond 
was not extended to school moneys hy 
it. S. O. 1877 (e. ISO), s. 213, & It. H. (). 
1877 (c. 201), H. 221. Townhiiii* ok 
Oakland v. Puopkh (1882), 1 O. It, 
330. CAN. 

d. Moneys reccired by officer 

— Ayainai ruUa of socittv .\ — Hureties 
for the due porforinance by tlie seero- 
tary of a building soeiety of the duties 
of Ills otflee & for the due accounting 
by iilrn for all moneys of the soeiety 
are not liable for tlie Tnlsaiipropriation 
by the secretary of the funds of the 
society which, under the rules of the 
society, ought not to have been paid 

G 



82 


Guarahtee Airo Indemnity, 


Sect. 8 . — Extent of liability : Suh^eect. 2, A. iSb B.; 
euh-eecle, 3 <£: 4 , A,] 

57g. Money received before ^arantee 

aiven — Collector of rates.] — condition of a 
bond, given to comrs. of Hcwcrs by a collector of 
rates, was, that the collector shoiild at all times 
render a faithful account to the comrs. for the 
time being of all such sums of money as had 
already been collected or received, or which there- 
after should be collected or received by him, by 
virtue of any rates for & on account of such 
comrs., & should pay to the comrs. for the time 
being all moneys already received, or which should 
thereafter be received by him : — Held : the 
collector was bound to account for, & pay to 
the comrs. for iiie time b(‘ing, sums of money 
collectt'd & received by him, by virtue of a rate 
made by comrs. acting under a commission, 
which exi)ired before th(» execidion of the bond. 
— Saundkiis V , Tayt/iu 9 B. & G. 35 ; 

109 E. H. 14. 

579, Default of receiver - Money received 

before security given.] — A receiver is liable to 
account as such for all moneys coming to liis 
hands in that capacity at any time, wheth<‘r 
before or after the dat<‘ of the perfecting of his 
security. A surety who has underl aken to iiccount 
for what the receiver “ should it‘C(‘ive & become^ 
liable to pay as such receiver *’ is liabJ(» to account 
for ail such moneys as above mentioned. The 
principles that the aiipointmont f)f a receiver is 
m(‘i*t'ly conditional until Ids security is pi'rfectcd, 
applies only to easels where the question is as to 
Ids title as against tldrd parties. It has no 
application where the question is as to his own 
liability, or tliat of Ids sumties, in respect of 
moneys recedved expended by him as receiver. 
— Smaut tf, Flood At Go. (1883), 49 Ji. T. 407. 

580. • - — To account.] — In ascertaining 

the liability of sureties under a receiver’s recog- 
nisance, the ct. proceeds on the principle that the 
surety is liable, to the extent of the amount of 
the p(‘nalty, for all sums of money which the 
rec(‘iver Idmself was properly liable to pay into 
cl . or account for ; consequently, where a re- 
ceiver of ixints “ At profits ” of real estate had 
insui*ed some of the farm buildings in his own 
namts At ivceivt'd At misapplied the insurance 
money, had received. At iu»t accounted for, divi- 
dends on Gonsids in ct. ivpn'senting proceeds of 
sale of rc*al estate, liad received under an order 
of the ct., money repix'mmting i)er8onal estate', 
to bi' spent in r('paii*8, which he had misappro- 
priated Held : the sureties had been properly 
chargcid in ivspc’ct of these three items. — Be 
Gkauam, (IRAIIAM i». Noakws, [1895] 1 Gh. Ofi ; 
04 L. J. Gh. 98 ; 71 J.. T. 023 ; 43 W. B. 103 ; 
39 Hoi. Jo. 58 ; 13 K. 81. 

See, generally, Keceiveiis. 

5gl, Committee of lunatic — Balance due 

on accounts costs,] — Tho sureties in a com- 


mittee’s recognisance, the condition of which was 
that the committee should obey the orders of 
Lord Chancellor with respect to the lunatic’s 
estate, held liable on the default of the committee, 
not only for the balance reported due from him 
on his accounts, but also for the costs of pro- 
ceedings subsequently taken against liim for the 
purpose of enforcing i)aymcnt of such balance, 
although tho sureties had no notice of tlie default 
of their principal until after those proceedings had 
been taken. — Be Lockey (1845), 1 Pli. 509; 14 
L. J. Ch. 164 ; 4 L. T. O. H. 390, 409 ; 41 E. R. 
726, L. G. 

682. Receipts after death of lunatic.] 

— ^The liability of a surety for the committee of a 
lunatic ceases on the death of the lunatic, & the 
surety is responsible for the commit U*e only to the 
extent of his receipts in that character, but not for 
any sums received by him after the death of the 
lunatic which it was no part of his duty to receive. 
The final accounts must consc'quently be limited 
to the date of tlie death of the lunatic. — Re 
Walker, [1907] 2 Gh. 120; 76 L. J. (’h. 580 ; 
96 L. T. 864 ; 51 Sol. .To. 482, G. A. 

See, generally, Lunatic’s. 

B. Rates or Taxes Invalidly Imposed or Collected, 

583. Effect on liability — Duties actually col- 
lected — Unauthorised collection.] — ^A bond with a 
condition, reciting that the principal obligor, with 
his sureties, became' bound as collector of certain 
duties assessed under 43 Geo. 3, c. 122, to the 
comrs. acting for tho district under that statute, 
for the due collection Ac i>ayment of thos<' duties 
to the Receiver-General, could not, it seems, be 
enforced if tho statute referred to did not autho- 
rise the collection of those duties, though in fact 
tho collector had receivc'd sums from ihe subjects 
as Ac for such duties. Such bond may be put in 
force against one of the sureties, though he were 
not apprised of tho default of the principal col- 
lector in not paying over duties collected by him, 
nor called upon for an indemnity by the comrs., 
till after the dismissal from office of such colletdor. 

By the condition of the bond it is recited that 
one of tho obligors applied to the comrs. to bo 
appoiiiled to collect the duties, under a certain 
Act which is dc^scribed in the condition. Unless 
lu* could legally be appointed collector under such 
Act, Ac could receive duties under it, the bond 
cannot be enforced (Le Blanc, J.) — Naukh v, 
Rowlks (1811), 14 Eiist, 510 ; 104 E. R. 697. 
Annotations: — ^Reld. Wobb v. Jumon (1840), H. & W. 89 ; 

Durham Oorpu. v. Kowler (1889), 22 Q. B. D. 394. 

5g4, Defective mode of collection.]— 

KkPP V, WlGOETT, No. 711, post. 

686. Invalid rate.] — Mere laches of 

the obligee, or a mere passive acquiescence by the 
obligee in acts which are contrary to ihe con- 
ditions of a bond, is not sufficient of itself to 
relieve the sureties. 


to him. — SPKiuiT V, Dranskikld 
(1884). 2 N. Z. L. 11. 319 (8. C.).— 

N.Z. 

•. Ncglfci of clerk — To deliver roll 
to foItertor.l—ToDD v. PWiRY (1801), 
20 U. C’. 11. 649.— CAN. 

1. Office of treasurer annual 
— No proof of defalcations — During prst 
year of office.) — J. was aPDolnted 
troastirer for ttio county on Mar. 15. 
1862, giving a bond in the sum of 
$4,000, with sureties, for the per- 
formance of tlio duties of his onlco. 
He oonttnued to hold tho oflioe until 
Mar. 15. 1808. Having failed to 
account for & pay over moneys received 
by lilm as such treasurer, after the first 


year for which he was appointed to the 
office, an action was brought on the 
bond : — Held : tho offico of treasurer, 
being an annual offico, the bond made 
by J . tho other defts., as hie Hureties, 
did not extend bcyoiia tUo first year 
he held that office, as there was 
nothing to show that there was any 
defalcation during that year, there 
must bo Judgment for defts. — A.*G. 
V. Hemkon (1869), 7 N, S. R. 485.— 
CAN. 

g. Treasurer acting contrary to 
byedaws of ampany — By ordh of 
directors. >- S pring Hill Mining Co. 
V, SHARP (1876), 3 Pug. 003.— CAN. 

h. Bond covering default commuted 


— In first year of appoinimenJt.] — A.-Q* 
V . Cameron (1908). 43 N. 8. K. 49.— 

CAN. 

j. Failure to account pursuant to 
siaitde.] — It. v. O ’Callaghan (1838), 
1 I. Kq. R. 439 ; Jo. & Cor. 154.— IR. 

PART V. SECT. 3, SUB-SECT. S.— B. 

k. Effect on liability — Duties 
actually eoUedtd — Collector's oath of 
office not taken.) — Tho fact that a col- 
lector of taxes received the money 
without any roll having been delivered 
to him. 3c without having taken the 
oath of office, forms no defence for hie 
surety to an action for not paying over 
such money. — W hitby Cobpn. v 
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Pltfs. sued defts., aa suretiee, on two bonds, the 
first given to pltfs., as urban sanitary authority, 
to secure the due performance of the duties of a 
collector of district rates, under Public Health 
Act, 1875 (c. 55), & the second given to pltfs., as 
the corpn. of a borough, to secure the performance 
by the same person of his duties as collector & 
receiver of borough rates under Municipal Corpora- 
tions Act, 1882 (c. 50). The evidence showed that 
pltfs. had acquiesced in an irregular mode of 
accounting on the part of the collector, but that 
the collector was never suspected of dishonesty 
until a year after the dato of the second bond, 
when defalcations were discovered, &; he was 
dismissed. The jury in answer to questions put 
to them found that pltfs. had permitted the 
collector lo retain moneys in his hands for a 
longer period than a week (which wfis contrary to 
Public Health Act, 1875 (c. 55), s. 195), & to the 
conditions of the bonds, to a resolution passed 
by pltfs. before the bonds were giv<»n ; &; that 
pltfs. had permitted him lo mix the' proceeds of 
the different ratt'S : — Held: (1) pltfs.’ acquiescence 
in the collector’s in*egular mode of accounting was 
not such connivance as to discharge tlie sureties, 
& pltfs. were entitled to judgmt'nt ; (2) on the 
construction of the second bond, in which the 
person guaranteed was described as “ collector k, 
rec('iv<‘r ” the sureties were liable fi>r his brt'ach 
of the condition lo pay oV(‘r moneys n'ceived by 
him, independ(‘ntly of the question of the validity 
of the rale. — Duhuam (.orpn. v , Fowler (1889), 
22 Q. B. D. 394 ; 53 .T. 1*. 374 ; mh rwm . Durham 
Corpn. v. Fowler, Duihiam Corpn. v , Cutciiton 
58 L. J. Q. B. 210; 5 T. f.. K. 238 ; sub nom. 
Durham Corpn. r. Porter, Durham Corpn. v. 
Crichton, 00 L. T. 450, I). C. 

Annotations Reid. Klngston-upon-Ilull Cof pa. v. nardhifc* 

[18021 2 Q. H. 401 ; Onxlon & AimiKton Union v. Dow 

(1899), 68 L. J. g. B. .180. 

686. — No collection made.] —To debt on 
bond given to pltf. as treasurer, appointed by the 
comrs. acting by viHue of a certain Act of I’arl la- 
ment, & the condition of which after reciting that 
J. had been appointed collector oC ratt's duo k 
payable under the Act was, that J. siiould collect 
all rates which ho might be directed to demand 
by virtue of his ofiice, & siiould deliviT a true 
account in writing of all matters k things com- 
mitt^'d to his charg(‘, by virtue of the recited Act, 
k of all moneys by him received by virtue, & for 
the purposes of the Act, k should pay over all 
moneys recc'ived by him to the treasurer for the 
time being, relative to the eollociorship of ttu* 
rates, then the obligation to bo void, defts. pleaded 
that during the appointment of J. no rate was 
made or in any way existed, which Jio could legally 
or according to law collect by virtue of his office, 
k that he did not legally receive any money by 
virtue or for the purposes of the Act, or relative 
to the coUectorship of the rates : — Held : the plea 


was a substantial answer to the action. — ^W ebb i>. 
Jambs (1840), 7 M. & W. 279 ; II. k W. 89 ; 10 
L. J. Ex. 89. 




A.mwiaiio7i8 : — iHinsa. v. wijfjfctt (I8r>0), 10 0. _ 

Retd. Kingflford n. Dutton (1850), 1 L. M. & P. 470': 
SkiUott V. Flotchor (1866), 12 Jur, N. S. 2Uo ; Durham 
Corpn. r. Fowler (1889), 22 Q. B. D. 301, 


Sub-sect. 3. — ^Undbr Guarantee op Bent. 

587. Construction of guarantee — Guarantee of 
** all rent reserved under agreement ” — Agreement 
for one year with option of renewal — Option 
exercised.]— PuiLi* v. Byan (1001), Times, Jan. 
12 . 

588. Rent for yearly tenancy guaranteed — 
Notice to quit — Waiver by acceptance of rent — 
Effect on liability for second year’s rent.j — By a 
notice to quit given to a tenant from year to year, 
his tenancy is determined on the expiiation of the 
current year k a waiver of the notice creates a 
now t^enancy taking effect on the expiration of the 
old one. 

M. being yearly tenant to x>ltf. on the terms of 
a written agreement, deft, in consideration of 
idtf.’s continuing M. as such tenant, gave to 
plfl. a guarantee for the rent of the L. fann in the 
occupation of M. I’ltJ. afU'rwards gave M. 
notice to quit, bub on thi* paym(‘nt of arrears of 
nuit, withdrew it before tlio expiration of the 
curiT'iit year. The next year the rent became 
in arrc'ar k pltf. sued deft, on his guarantee 
Held : the old t(*nancy was determined by the 
notice to quit; the ^larantee applied only to 
the tenancy which existed at the time when it 
was given, k d(‘£t. wjis theri'fore not liable.- - 
Taylkuu V, WiLDiN (1868), L. ll, 3 Exch, 303; 
37 J.. J. Ex. 173 ; 18 L, T. 055 ; 32 J. P. 030; 
10 W. U. 1018. 

Annotations : — Distd. Holme i*. BiuiiRkill (1878). 3 Q. B. D. 

105. Refd. Santloy v . Wilcio (1800), 68 h. J. ch, 681 ; 

Fn'cmari v, EvaiiH, |1022) I (Jh. 36 ; Jtr IVrrott & Beimotf- 

Htauford’H Arbitration, I1022J 2 K. B. .502; HiinpMon v, 

BttU*y, [10241 2 K. B. 666. 

See, generally. Landlord & Tenant. 


Hub-se(t. 4. — Costs op Proceedings. 

A. Against Principal Debtor. 

589. How far recoverable— Notice of intention 
to sue — Necessity for,] — In an action against tho 
sheriff for taking insufficient surc'ties in replevin, 
the assignee of the replevin bond cannot rocovc'r 
as special damage beyond tho penalty of the bond, 
the expenses of a fruitless action against the 
pledges, unless he gives th(' sheriff notice of his 
mtention to sue them. 

If a man becomes surt'ty for a debtor, the 
creditor, in case thtj debtor fails, may recover 


Harrison (1859), 18 U. O. R. 603. - 

CAN, 

1. .1 — The treasurer of 

pltfs., who was also clerk, was In that 
capacity permitted hy resolution of the 
council to retain the collector’s roll 
for three months, 8 l ho was fin^anted a 
peroantaffd on money received by him 
for taxes. In an action afraiUBt him 
his surety : — Held : when the 

money came to bis hands with which 
he charKCd himself oh treasurer, the 
responslDlUty of the surety beffon, but 
the latter should not be charired with 
any sums which did not appear in the 
books of the former as treasurer, dc 
which were referable to taxes otlicr- 
wlse received by him, — V illaor op 
Wrston r. CONKOK (1888), 15 O. R. 


595.— CAN. 

ju. .] — A. was secretary, 

treasurer & collector of rates for u 
council. B. bocaiDO surety for the duo 
dischance of Ids duties hy A., the 
surety bond referring to A. os secretary 
& treasurer. Subsequently A. became 
Jnsolvoni, but was retaini'd In his 
ofilco, in which he subsequently 
einbcszled £128 in his rapacity as 
secretary & treasurer & further large 
sums In his capacity as collector of 
rates: — Held: B. was only liable in 
respect of cmbezslement committed 
l)y A. os secretary & treasurer, & not 
In respect of embezzlement cominltted 
by lilin os collector of rates. — M xddlk- 
BURO Division An Council v. CTaisk 
(1885), 3 8. C. 411.— S. AF. 


PART V. SECT. 8, SUB-SECT. 8. 

n. Construction of guatanleo—One 

year*s reru guaranteed — Claim for 
second j/r*ar.4— R. umlcrtook to be 
security to 11. for one year’s rent of ” 
(J. ” at present in the possession of W. 
& which, on being surrendered by W., 
B. is to be put in possession of ” - 

Held : a limited guarantee for the first 
year’s rent. — H utouinhon v. Boyi> 
(1854), 6 Ir. Jur. 353.— IR. 

PART V. SECT. 8, SUB-SECT. 4.— A. 

o. /iota far rerwerable — Whether 
bound to indemnify — Against legal 
result of actions.} — A person giving a 
bond to hold harmless in any actions 
that may be brought, k to pay all 

G 2 
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Beel. 3. — Extent of liability : Svb-aeci. i, A. «S' JJ.; 
fmh-ffeci. 5, A » dt Jg .] 

the debt against the surety but not the costs of a 
fruitless suit against the debtor, unless he gave 
notice of his intention to sue (Best, C.J.)* — 
Baker v. (Iabratt (1825), 3 Bing. 50 ; 10 Moore, 
0. P 324 ; 3 L. J. O. 8. C. P. 145 ; 130 E. K. 434. 
AnnotaiUm Befd. Plumop v. BpIhco (1847), 11 Q. B. 4C 

Compare Nos. 1833, 1844, post 

590, Proceedings taken at surety’s request 

— Agreement as to costs.] — An action having been 
commenced against a surety on a promissory note, 
he agreed tliat, if pltf. would take proceedings 
against the principal, he (the surety) would pay 
the extra costs occasioned thereby ; pltf. having 
done so, afterwards issued execution against the 
sui*<‘ty for the balance due on tiu* note, & also the 
extra costs ; the ct. ordered the execution to be 
reduced to the extent of the costs included in it. — 
Evans v. Puou (1834), 2 Bowl. 3(10. 

691. - _ __ What costs Included.] 

In consideration 4)f j)ltf.’s liaving, at th(‘ instance 
of deft, consented to pay to the hold(*r the amount 
of a dishonourc'd bill of ex(‘liauge, on which deft, 
was liable as indorser, to bring an action on the 
bill in pltf.’s own name against Jl. the ucc(*ptor, 
deft. gav<‘ pltf. the following guarantee. ‘‘ 1 
hereby agrees to he answerable to you for all costs, 
damages & expenH(*s which you may sustain by 
reason of trying the action, &. relating & incidental 
thereto.” Pltf. brought the action against 11., 
who obtained the ver<lict. Jl.’s costs ot suit were 
taxed & paid by pltt. Tlie bill of costs ol ])ltt.’s 
own attorn(*y, in the saint* suit, having been 
delivered to but not paid by )>ltf. ho sued d<‘ft, 
on th<* guarantee: JIvUl: h<* was entitled to 
recover, as damages, not only the costs which he 
had paid to II., but also those for which he was 
thus liable to liis own attorney.- 8i*auk v, IIksloi* 
(1859), 1 K. h E. 5($3; 28 L. J. Q. B. 197 ; 32 
L. T. O. 8. 294 ; 5 Jur. N. 8. 730 ; 7 W. K. 312 ; 
120 E. B. 1020. 

Amiotutums Reid. ThnektM r. Iluuly, Tlmoktrr. 

Thapkfp V. Wheatley (1878), 48 L. J. g. B. 28tl ; Jn 

PerklitH, I’oyscr e. Hevfus (18U8), 07 L. ,1. (’h. ACti. 

Compare Nos. 1838, 1855, post. 

692. Proceedings against committee of lunatic 
On failure to obey order of court .! — He Locke y, 
No. 581, ante, 

693. Criminal proceedings Costs of prosecu- 
tion.]— Deft. guaranteed the honesty of a servant 
of plifs. up to i!250. The servant, while in pllfs.* 
employment, acting in conceii with a ctmtederate, 
from time to time stole a quantity of pltfs.’ cigars 
of tlie value of £299. The servant the con- 
federate were prosecuted by pltfs. A: convicted, 
& an order was made for the r(‘stitution of the 
stolen property. Under the order £114 worth of 
the cigars were w'covered. The net costs incurred 
by pltfs. after giving credit for the amount allowed 
by the county, in tracing the guilty parlies & 
prosecuting them, amounted to £dS:~-Held: it 
was a reasonable course to prosecute so as to 
recover tlie stolen cigars, & the ciists incurred by 
pltfs. slrould bo deducted from the value of the 
cigars recovered before giving deft, credit for it 


under his guarantee. — ^Hatch, Mansfield & Co., 
L/td. V. Weinoott (1909), 22 T. L. R. 369. 
Annotaiton .— Apld. Asbicarazioai Generali do Trieste v. 

Empress Asbco. Corpn., 11907] 2 K. B. 814. 

694. Arbitration proceedings — Agreed pro- 
cedure— Different procedure — Different arbitrator.] 

— I^ltfs. employed a contractor to <*xecute certain 
works, Ac (lefts, as sureties for tlie contractor, 
gave a bond for the due performance Ac comple- 
tion of the works in accordance with the contract 
by the contractor. The contract did not contain 
any provision that, if any legal proceedings took 
place* b(*tw^ecn the contractor Ac pltfs. the con- 
tractor would pay pltfs. tlie costs which he might 
bo ordered to pay if unsuccessful. A dispute 
arose betwef‘n the contracting parties which was 
referred to arbn. The arbitrator gave judgment 
for pltfs. Ac ordei*ed the contractor to pay the costs. 
The costs Ac the judgment together exceeded the 
amount of tlie bond given by defts. Pltfs, sued 
(lefts, for the amount of t h(* bond. I lefts, admitted 
liability for the amount of the judgment, but 
denied that they won* liable for the costs. By 
clause 12 of the* contract it was provided that “ if 
any dispute or dillercnce shall arise between the 
contractor Ac the council concerning the works or 
any alterations, additions, or omissions thereto 
or t h(‘rt*from, or in anywise relat ing to this contract, 
such dispute or diiTcr(*nct‘ shall be ref(*iTe(l to D. 
who was tlu* surveyor of the council ” Ac his 
decision thereon shall be final Ac conclusive.” The 
dispute was not in fact referred to D. but to another 
arbitrator: — Held: as the council did not refer 
tlK'ir dispute with th(* contractor to their surveyor 
in pursuance of clause 12 of the contract, but had 
agre(*d to an independent arbitrator, they would 
not r(*rover from (lefts, tlie costs of the arbn. ; & 
as the pr(*cedurc adopted was an entirely difloront 
method of proc edure, of wlucli no notice* was given 
to the guarantors, Ac as that procedure was not 
witliin the contemplation of the parties at the date 
of the contract, or accepted by the guarantors in 
substitution for tlu* original procedure, the costs 
of the arbn. were not reasonably within the con- 
tein])lati()n of the parties at tJie time of the con- 
tract, Ac could not be recovered from the guarantor's. 
— ^HooLE Urban Uottnctl v. Fidelity Ac Deposit 
U o. OP Maryland, 11919J 2 K. B. 598 ; 85 li. .1. 

K. B. 1018; 115 L. T. 21; 80 J. P. ,3,53; 11 

L. a. K. 950, (J. A. 

Ji. Other Proeecdinys. 

696. Action against sheriff — Insufficient security 
on replevin bond Costs & damages.] -If a sheriff 
tak(‘ a replevin bond from one surety only, Ac he 
he sued tlu*reon by the person making cognisance 
for having taken insufTicient ) dodges, who recovers 
damages Ac costs in such action ; —Held : tlie 
sheriff having sued the 8ur(*ly on Iht* bond for not 
having r<*(urued the goods Ac suggested breaches 
according to 8 Ac 9 Will. 3, c. 11, is not entitled 
to recov^(*r tlu* costs incurred in defending the 
action against him as such sheriff, Ac as the surety 
is depriv(*d of calling on Ids co-&uix*ty for contri- 
bution, he is only liable to a moiety of the damages 
awwded by tlu* jury in the action against the 


co6t8 & charxoH thopoby aocmiiix. In 
kmuiul to inueiniiify ud w(* 11 ofiraiiiht 
the Iwcal result of any such actiuns, 
as for the trouble Sc expenso oooosionect 
by thorn to the person to be iudomnitlcd 
— Hamii.tok*b Executrix e. Davis 
Sc Ford (1844), 1 V. C. K. 178.— CAN. 

p. <£» sum aecured by re- 

copfiiaonre.}- -Keily v, Murphy (1837 ), 
Hau. Sc 8c. 479. -IR. 

q. Expensei incurred on behalf 


of ship — Covered by ** costs ** in bail 
Aberdeen Harbour Gomrs. 
V. Adam, 11910J S. (\ 1009,— SCOT. 

r. Costs of appeal.) -B lack- 

SHIKK V. STEOMANN, KhsBUCN SC BOOS, 
11906] T. 8. 768.— S. AF. 

•. LiabUtiy on Ixmd de resfi- 

tuendo .) — Bkplat s. Doud Sc .Stone 
(1909), 26 S. V. 160 ; 19 C. T. H. 379.— 

S. AF. 


V t oms oj unsuccessful action.) 

- iMPKRrAL ("ou) Storage & .Supply 
CO., l{n>. H. Weil & Co., tl»12] 
App. D. 747. — S. AF. 


PART V. SECT. 8, SUB-SECT. 4 .— B. 

a. Coste of appointing a new re- 
ceiver. h- The BureticH for a receiver 
are liable for the costs of an att^h- 
ment against the receiver for not 
pasHlng l»iH account, & for all coats 
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sheriff. — ^Austen v . Uoward (1817), 7 Taunt. 
327 ; 1 Moore, C. P. 68 ; 129 E. li. 131. 

596. False return by baillll — What costs 

included.] — If a sheriff defends an action for a 
false return as well as he can, he may recover his 
costs from the sureties of his bailiff who executed 
the writ ; though he has a verdict against him, 
on the ground that evidence was not produced, 
which, in another & subsequent suit between other 
parties, involving the same question, was obtained. 

Semble : if in sucli an action, after ho has 
obtained a rule nisi for a new trial, ho compromises 
the suit, with the assent of some of the sureties, 
by paying a less sum for damages than would be 
recoverable, & a less sum for costs than were in- 
curred, he may recover liis own costs against the 
surety who did not assent, if it appears tliat the 
compromise was, under tlie circumstances, reason- 
able. 

Semble : in such a case the words “ costs of any 
application to the ct. touching or concerning any 
matter, wheiH'in the bailiff slioiild act or assume 
to act as bailiff,” will compiise the costs of an 
application to the ct. to set Jisidc the judgment on 
wliich the execution was founded, the return to 
which gave rise to the action against the sheriff. — 
Fauebrotheu V. WOHSLEY (1831), 5 (J. & P. 162, 
N. 

597. Action against sheriff compromised — 
Assent by some of sureties only -Liability of non- 
assenting sureties.] — FAREBUOTirEH v. Worsley, 
No. 696, ante. 

598. Action by creditor against third party — 
Not authorised by surety.] — Oolvin v . liucKiiE, 
No. 725, post 


Suii-sEcrr. 5 . —Liability eor Interest. 

A, Apart from Agreenvent, 

ScCf generally. Money & Money-Lendincl 

599. General rule —Interest payable.) The ruU 
as to interest being i)ayablo on sums wliich ought 
to have been paid by a person who has contracUnl 
as a surety applies not merely to suretyship con- 
tracts but to contnicts of ind(*muity generally. — 
Omnium Insurance Uorpn., Ltd. v. United 
London & Scottish Insurance Co., Ltd. (1920), 
30 T. L. K. 386. 

600. Fidelity guarantee — Receiver liable for 
interest — Relief of surety.]— A receiver, who had 
oinitted to account regularly, became bkpt., 
being indebted to the trust estate in a large sum. 
For some time no steps wen^ taken to have his 
accounts duly passed : — Held : under the par- 
ticular circumstances of the case, his sureties 
were not liable to pay interest on the balance 
found duo from him, though he liimself, if solvent, 
would have had to pay such interest. 

Se^nble : in general, the sureties of a injcoivcr 
are answerable for such interest as well as for 
such principal, as the receiver hims<df is liable U 
pay. — Dawson v. Haynes (1826), 2 Ituss. 466 : 
38 F. R. 411, L. 0. 

Annotation: — Reid. lie Graham, Graham v. Noakch, [189.'> 

I Gh. 66. 

601. Trustee in bankruptcy — Interest sur- 

charged on retention of assets — As penalty.] -A 

trustee in bkpey. & his sui*ety entered into a bond 
with the Board of Trade in the sum of £500 
afterwards reduced to £100, for the due perform 


ance by the trustee of his duties as trustee, subject 
to a condition avoiding the bond if the trustee 
should “ well & sufficiently perform & execute all 
& singular the duties required of liim as trustee by 
the Bkpey. Acts, 1883 &; 1890,” or if ho should 
fail therein k the surety should ” make good any 
loss or damage occasioned by any such default 
to the estate of the bkpt.” The trustee improperly 
retained for some yeai*s a sum of money exceeding 
£50, &, on liis default being discovered, he wtis 
removed from his offices &, pursuant to Bkpey. 
Act, 1883 (c. 52), s. 71 (6), he was sm’charged with 
interest at the rate of 20 per cent, per annum on 
the sum he had improperly retained. The trustc'e 
made good the sum lie had improperly retained, 
but did not pay the interest with which he had 
been surchargc'd ; — Held : the intei'cst surcliai'ged 
was in the natui*e of a penalty Ac was not a measure 
of the loss or damage to the estate occasioned by 
the default of the trustee, Ac the surety wtis 
not liable under the terms of t.he bond to pay to 
the Board of Trad(‘ the jicnal intci'cst or any part 
of it. — Board of Trade v, Employeus’ Liability 
Assuranue Oorpn., Ltd., ^ ♦ 

79 .1. K. B. 1001 ; 102 L. T. 8.50 ; 26 T. L. R. 

511 ; 51 Sol. Jo. 581 ; 17 Mans. 273, 0. A. 

602. Bill of exchange— Interest from date when 
bill due.) —A ])arty who guarantee's the due pay- 
ment of a bill of (‘xchaiige by the aoc(‘i)U>i*, is 
liable for interest upon it, if it be not paid when 
due. — ^Ackermann V. Eiirenspergkr (1816), 16 
M. Ac W. 99 ; 16 L. J. Kx. 3 ; 1.53 E. R. 11 15. 

See, gcmrally, Bills of Exciianoe, Vol. VI., 
pp. 327 ct seg. . , ^ ^ 

1 603. Future interest- Proof in bankruptcy.) - 

By an indenture of mtge. the mtgor. assigned t^) 
tlie mtgc(‘. a policy of insurance on the mtgor.’s 
life to secuD' the repayment of an advanee of £500 
which the mtgor. c(JV(mantod to repay on a ccu'tain 
daUs Ac the mtgor. Ac anotlior person ns sui'oty 
jointly Ac severally eovenanU'd with the mtge(*. to 
pay inL'rest so long afU'r the said dat«) as any 
luincipal money remained due, Ac pay all pre- 
mimns on tlie polii^y, if should 

becom(i void, the cost of effecting a new policy. 
The mtgor. subsequently agived to imU'mnify 
the surety against any sums which he might b(i 
called upon U) pay under Ids eov^enants with tlu^ 
mtgee. No part of the principal moiic*y was 
repaid, Ac the mtgor. beeame bkpt. 3 he mtgee. 
proved in the bkpey. for the principal money less 
an amount at wliii’h lie valued the policy. Iho 
suriity claimed, und('r the agDjement to inderimil y, 
to prove for tlie estimated amount of his liability 
to the mtgee. for future interest Ac pD 3 miums 
Held : the surc'ty was not entitltid to P**ovo jjnder 
cither hv.nd,—Ite Moss Sx p. liAiXEr, Ll^^l ^ 
K. B. 307 ; 71 L. J. K. B. 761 ; 92 L. 1. 777 , 
53 W. R. 558; 49 Sol. Jo. 5.38; 12 Mans. 227, 

155* 

Proof In bankruptcy for Intel est.] — Sec Bank- 

Vol. VII., pp. 

215 8C(p 

B, Undtr Agreement to Pay livtcresU 

604. Claim for Interest — Whether necessary 
before action.] -M'Kewan v . Thornton (1861), 
2 F. Ac F. 591, N. B. 


incurred in dischargiDg him & appoint- 
ing a new receiver. — ^M aunskll v. 
Kuan (1846), 9 I. Eq. 11. 283 ; 3 Jo. 
& Lat. 251.— IR. 


PART V. SECT. 3, SUB-SECT. 6. -A. 

b. Fidelity guarantee — Defalcaiwm 
of agent— JnUreet from three monthe 


after proof of London (GiJY) 

V, CniZKN’H' iKSUHAUCK CO. (1887), 
13 O. U. 713.— CAN. 
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Sect 3 . — Extent of liahility: Suh-eect. 6, B.; aul- 
aecie* 6 <£r 7«] 

605. Interest on mortgage — Default In repay- 
ment of mortgage—Duration of liability.] — Upon a 
mtge. from B. to A., the mtgc. deed, dated Fob. 13, 
J834, recited that, “ aa an inducement to A. to 
advance the money, 0. had agreed to covenant for 
the duo payment of the interest,” B. covenanted 
to pay the principal, interest for the same after 
the rate of 5 per cent., on Feb. 13, 1835, &, O. 
covenanted ” that B. AO., or one of them, would, 
during the continu^lnco of the mtge. security, pay 
the interest to become due in respect of the princi- 
pal sum after the rate of, etc., by two even half- 
yearly payments, on Aug. 13, &; Feb. 13.” The 
indenture also contained a power of sale, on six 
months’ notice, in default of payment of jirincipal 
& interest, with authority to A., out of the i)ro- 
cecds, to pay lu'melf the principal & interest, ” or 
BO much theri'of os shall be then due ” : — Held: 
O.’s covenant was not limited to the payment of I 
the first two lialf-y(iai*s’ interest, but wfis a cove- 
nant for ])a>ment of th<* int<»resi so long as the 
principal remained uri])aid. ”Kin(J v. OiusKNniLii 
(1843), 0 Man. h (1. 51) ; (5 Scott, N. K. 8(59 ; 12 
L. J. 0. 1\ 333 ; J L. T. O. S. 288 ; 7 Jur. «04 ; 
13d F. B. 808. 

606. Interest on loan — Liability limited to 
specific amount.]— Deft, as surety, bound liimsolf 
jointly to the banking co. of which pltf. was 
public oliicor in the sum of £500, the condition of 
the bond being tJiat if the obligors should from 
time to time pay all &; every sucli sum or sums of 
money os sJiould become due to the bank for 
money advanced to d<}ft.’s co-obligor, & pay 
interest at 5 per cent, per annmn, for such sum or 
sums of mon(*y as aforesaid, to bo computed as is 
usual with th(‘ banking co. in ordinary banking 
accoimts with tlu'm ; & also the lawful commission, 
cliarges & expens<‘8 incident to or occasioned by 
the transactions or matters between the bank & 
the co-obligor ; Ac should indemnify & save iiann- 
less the banking co. fi'om all actions, suits. Ad 
expenses. Ad all liability whatsoever by reason of 
the transactions Ad matters, then the bond was to 
be void, Provided that the principal moneys 
to be ultima t<‘ly recovered on the bond were 
thereby limited not to exceed £250, Ad tliat the 
obligors or any of them shouhl not be liable to 
pay, by virtiu' thereof, any givater principal sum 
tlian £250. But that the bond should bo a con- 
tinuing security to that <unount, foi* the sums from 
time to time owing as aforesaid, exclusive of 
interest to he computt^d as aforesaid, commission, 
costs, charges. Ad expenses Held : deft, was 
liable on this bond only for £250 piincipal moneys 
advanced, Ad interest accrued upon that sum ; 
but not for interest upon any further principal 
sum adviincod by the bank. - MrnsK v, Wallis 
(1872), 27 L. T. 050 ; sub 7iom, York City Banic- 
iNO Go. V. Wallis, 30 J. P. Jo. 741. 

607. Judgment against debtor— Release of 

llabmty for Interest— Merger.]— By a deed £1,400 
was advanced to H. on the security of tlu*ce life 
policies, whereby II. covenanted to keep up the 
promimns Ad pay intei*est at 3 per cent, on the 
loan. By a covenant in the deed, which was 
made between M. of the one pait, G. Ad L., sureties 


of the second part. Ad H. of the third pai*t, G. Ad L» 
covenanted with M. ” that they or one of them will, 
during the oontinuance of the present security, in 
the event of the premiums on the said policies . . • 
Ad the interest in respect of the said principal sum 
of £1,400 not being paid, as to the premium within 
throe days, A: as to the interest witnin thirty days, 
of their falling due by H. . . . duly pay the 
premiums ... Ad also pay the interest on the said 
sum of £1,400. Judgment was recovered for the 
£1,400 against H. : — Held : it operated as a 
merger with regard to the liability to pay future 
interest, Ad the surety was released. Semble : 
there could be no merger of interest accrued before 
the judgment. 

The second defence, that IT. [the principal 
debtor] had made no default in payment of the 
premiums on the policies Ad that without such 
default pltf. cannot recover, is based & depends 
upon the words of the covenant entered into by 
G. & deft., that they ” will during the continuance 
of the security in the evt*nt of the premiums on 
the ijolicies Ad the inier(*st in l espcjct of the piincipal 
sum of £1,400 not being paid” duly pay the 
premiums Ad the interc^st on such sum, Ad it was 
contended before mo that the double event — viz., 
both the non-i)ayment of the premiums Ad the 
interest, must exist Jis a condition iirecedent to 
the liability of tlie sureties to pay, that the word 
“and” could not be treated as “or”. In iny 
opinion this argum(‘nt must fail ; reading the 
whol(j covenant together, Ad having regard to the 
object of it, which was clearly to secure the pay- 
ment of both premiums to keep up the security 
Ad interest upon th(‘ loan, it seems to me tliat the 
true way to read the covenant is this, that in the 
event of the non-payment of both premiums & 
interest, that is unless both wer(* paid, the liahility 
slwdl attach for so much as remains unpaid. This 
is what ch‘aily was, as I think, the object of the 
parties to be collected from tlie language Ad words 
of the covenant. Ad it nt'vcv could have been in 
the contemplation of either party tliat a partial 
p<*rformance of the obligation, viz., by paying the 
premiums, sliould exoiuTatt* tlu‘ obligor from the 
performance of it in its integi-ity (Hawkinh, J.). — 
Fabicr V, Latuom (Earl) (1897), 77 L. T. 108. 

608. Claim for principal sum barred — 

Interest accrued within six years before action.] — 
In an action on a gujirantoe it appeared that deft, 
had guaranteed to pltfs., a bankmg co., payment 
of all moneys which miglit bo owing to them in 
account with a customer with intt^rest, commission, 
Ad other banking charges. It was provided that 
the guaianioe should be a continuing guai-antee, 
Ad should not be withdrawn except by six months’ 
written notice from the guarantor. Pltfs. made 
advances to the customer by honouring his over- 
drafts from time to time down to a period more 
than six years before the action, but made no 
advances subsequently to that period, Ad the cus- 
tomer paid sums in to his account with the bank 
against his liability from time to time down to a 
period within six years before the action. At the 
end of each half-year pltfs. debited him in account 
with the interest for the half-year on the ^ount 
owing by him from time to time, Afc carried for- 
ward the balance to his debit as the amount owing 
at the commencement of the next half-year ; — 


PART V. fiBCT. 8, SUB-8E0T. 5.— <B. 

,, ... fntertat on loan — LicUiiiUy 
limiied to Hpecific amount.] — Sureties 
uudertook to nay ou demand all sums 
o( xnoney wbfoh tbe principal debtor 
should from time to time owe, ** pro- 
vided uevertboless that the total 


amoiuit to be reooTerablo from them 
8^1) not exceed io the whole tiio sum 
of £3,900, togrother with such further 
sum for Interest ohargres as shall from 
Ume to time have accrued or become 
due ^ payable thereon ** : — Held : 
sureties were liable for interest in 


debtor’s overdraft lor £3,900 for the 
whole period covered by the gua- 
rantee, & not merely from the date of 
demand for payment made on them. — 
National Bank of Houth Africa v. 
UUAAFF (1904), 21 8. C. 407 ; 14 

C. T. 11. 680.-~S. AF. 
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Held : pltfs.* right of action upon the guarantee 
in respect of the sums advanced oy them to the 
customer was barred by Stat. Limitations, but 
the action was maintainable in respect of interest 
which had accrued due from the customer within 
six years before the action & had not been paid. — 
Parr’8 Banking Co. v. Yates, j 1898] 2 Q. B. 400 ; 
07 L, J. Q. B. 851 ; 79 L. T. 321 ; 47 W. R. 42, 
0. A. 

Annotationa: — Refd. Aschorson t;. TroJogar Diy Docks & 

Wharf Co., [19091 2 Oh. 401 ; Bradford Old Bank v, 

Sutcliffe, [1918J 2 K. B. 833. 

609. Interest on debentures — Subsequent scheme 
of arrangement — Rate of interest reduced.] — 
Applts. insured by a policy the principal & interest 
of debentures of a limited co., the directors of 
which, resps. in the appeal, by an agreement 
undertook to repay to the insurers all sums within 
a prescribed amount whlcli the latter should have 
paid under the policy. Default was made in pay- 
ment of the debenture interest, &, applts. finding 
themselves unable to meet their liabilities, a 
resolution for their voluntary winding-up was 
passed ; & a scheme of arrangement was subse- 
quently sanctioned by the ct. under which, “ in 
lieu of its liabilities under such policies,*’ the rate 
of interest payable by applt. corpn. was, as from 
the date of the winding-up resolution, reduced, 
the time for payment of principal was extended. 
A payment of interest was made by applts. cal- 
culated at the original rate up to the resolution 
lor winding up Ai. at the reduced rate for the period 
subsequent thereto, & applts. claimed to be reim- 
bursed by resps. ; — Held : resps. were not liable, 
as the payment was madtJ wholly under the 
scheme, & not under the policy, A: no distinction 
could be drawn between the amount calculated at 
the higher A; that at the lower late of interest. — 
Moutgage Insurance Oorpn., Ltd. t\ Pound 
(1895), 65 L. J. Q. B. 129 ; 11 T. L. 11. 543, 11. L. 

610. Dissolution of company- Proof for 

future Interest.] — A. guaranU*ed B. the regular i)ay- 
mentof the interest jjayable under the debenture* of 
a limited co. until the principal sum securt'd by th(* 
debenture was repaid by the C(j. Sometime afL*r- 
wards the co. went into liquidation vSt wiis dis- 
solved by virtue of Cos. Act, 1802 (c. 89), s, 143, 
Subsequently A. became bkpt. :~lleld : notwith- 
standing tile dissolution of the co., B. was entitled 
to prove in A.’s bki^cy. for the estimated value 
of the future interest payable under the guaranU‘e. 
— He Fitzgeorge, Ex p. ItOBSON, [1905] 1 K. B. 
402 ; 74 L. J. K. B. 322 ; 92 L. T. 200 ; 53 W. R. 
384 ; 49 Sol. Jo. 204 ; 12 Mans. 14. 

Annotatiovs Distd. lie Mosh, Ex p. HoUel, [1905J 2 K. D. • 

109 ’ I’ykc, Davis t*. Jeffreys (1910), 05 80 I. Jo. 

611. Voluntary release as to interest — By person 


entitled as tenant for life -Extent of discharge.]- 

Coates v, Coates, No. 031, post. 


Sub-sect. 0. — Under Guarantee ov Dividends 
OR Shares. 

See CoMi*ANiES, Vol. IX., pp. 598, 699, Nos. 
3997-3999 ; Contract, Vol. XII., p. 175, No. 
1295. 


Sub-sect. 7. — .Joint, Several or Joint and 
Several Liability, 

See, generally, (’ontract, V’^ol. XII., pp. 2i el 
8cq, 

612. Construction of promise- Whether Joint or 
several.] — Collins r. Prosser, No. 702, post. 

613. .] — Lee v. Nixon, No, 703, post. 

614., .] — Assujnpsit by pltf. against 

defts. jointly, upon tlie following guarantt*c : “ In 
consideration that you will sell to F. the distillery 
situate at, etc., Ac will Uike F.’s acceptance to be 
dated Sept. 29, 1849, for 1^400, the amount of 
the purcliase-money, A interest, payable* at six 
months afti*r the date, we undertake Ac guaratite*** 
that tlie sum of £400 & interest sliall be duly paid 
t/O you when the acceptance arrives at maturi(;y, 
in the proportion of £200 cac‘h : — Held: defts. 
werei severally liable to pltf. to the extent only of 
£200 oacJi. -Fell v. Gohlin (1852), 7 Exch. 185 ; 
21 L. J. Ex. 145 ; 155 E. R. 909. 

515. ,) — Ellis v. Emmanuel, No. 

027, post, 

616. Original Joint liability - Subsequent sepa- 
rate promise.) — A surety who as such was indebted 
together with his principal upon a joint note 
received from the holder a letter, stating that the 
holder was about to nuiko the jiiincipal a bkpt, 
but could not proceed without joining the surety, 
Ac asking whether the surety would join tlie princi- 
pal in a fresh note })ayable jointly Ac severally. 
The surety’s sole. ansvver(*(l that the* surety 
would in a post or two j)ay the amount Ac interest 
due on the joint security; —Held: th(< contract 
was not changed, Ac the sur<‘l y had, neither at 
law nor in (equity, rend(‘r(*d himself K<*verally 
liable.— Jones c. Beach (1852), 2 De G. M. Ac G. 
880 ; 22 Ji. J. VAi. 425 ; 20 L. T. O. H. 230 ; 42 
B. U. 1119, L. JJ. 

AnnoUiUona : -Refd. Othor v. Ivchou (I8r);i), 3 Dn'w. 177. 

Hentd. Bei* 08 ford v. Biowiiiiig, Browning v. BcrcaforU 

(1875), L. R. 20 Kq. 501. 

617. Joint liability —Extinguishment by death 
of one.] — Thoiu>e v. Jackson, No. 091, post, 

-- .1 — Other v, Iveson, No. 095, 


part V. sect. 3, sub-sect. 6. 

c. Liability limited to amount of notes 
secured .] — A bill of aalo given an col- 
iatoral aecurlty to proinLisory noLea of 
ovon date & clearly meant to become 
void on satLifaction of nutea cannot 
bo treated aa aecurity for advancca 
aubaoquout to the satlafaction of the 
notca. — A murbst Boot & Show Co. 
V. VxUTKn (1922), 70 D. L. K. 110.— 
CAN. 

PART V. SECT. 3, SUB-SECT. 7. 

612 i. Constr action of promise — 
Whether joint or several.] — H., having 
been appointed collector, aigued tlio 
following contract at the foot of the 
inatruunent appointing him : ** I agree 
to collect & bind myaolf, by my 
aureties, in the sum of £250.** Im- 
mediately under, d. Sc F., his sureties. 


Bignod the following : “ Wo horoby 

agree to become security for the Uuo 
rnlfllmout of the above coiitract ” : — 
Held : the sureties wore not Jolnt.ly 
liable with tiiclr principal, but the 
agreemopta were <liatluct. -York 
S l’HOOL THUSTKKS V. IlUN'iKlt (1800), 
10 C. F. 359.— CAN. 

612 ii. .] - IlAurwit v. 

Knowlson (1863), 2 E. Ac A. 253.— 
CAN. 

612 Hi. .j — Where a party 

bocoiiica surety to another under an 
inntruiucnt which, in terms, creates 
only a j<dnt liability, thou, in tiie 
absence of proof to the contrary, the 
Intention of the part lea niuht be taken 
to be that the surety is only liable to 
the extent Ibnitcd by the instrument 
Sc does not become a surety out Sc out. 
— ^MATiAfi Co. V, Kohli (1915), 32 
W. L, R. 3 ; 33 D. L. R. 231.— CAN. 


612 iv. .1 — AiiMsniONU V. 

Cauju. (1880), 8 L. K. Ir. JIO.— IR. 

612 V. .] -A bond for a 

cash -credit being aigned by a co. 
Sc two individual partuors. Sc also by 
another part y Sc the principal, tor wliose 
behoof the credit was granted : — Held : 
there wore only two cautioners. Sc the 
iudivldnal partners Sc the oo. wore not 
liabJo each in a separate share, but 
together only in one single share. — 
(Thuihtuc 0 . Ubid (1826), T ah. (Ct, of 
aesH.) 368.-H600T. 


612 vi. .1 — Alrxandbr V. 

Scott (1827), 6 Sh. (Ct. of Soss.) 150 ; 
3 Foe. Coll. 142.— SCOT. 


612 vii. .J -CoMMBUCIAL 

Bank ok acoTLAND v. Sphott (1841), 
16 Fac. Coll. 955.— SCOT, 


612 viii. .] — ^MAcnniDK v. 

Clahk, UaiRnaoN Sc Co. (1865), 4 
Maeph. (Ct. of Bess.) 73.— SCOT. 
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Guaban'I’ee and Indemnity. 


oj UabilUy: Suh-secL 8, vl. <£; H.] 

Sub-sect. 8. — Deductions to which Surety 
Entitled. 

A, Vaynicnls Made hy Principal Debtor* 

See Pari IX., Seel. 1, sub-sect. 1, A. (6), post* 

B, Dividendn Jleccivcd hy Creditor in Bankruptcy 
oJ Principal Debtor. 

For position o£ parties in bkpey. generally, see 
l^art Xr., jfOJit. 

619. Necessity for payment by surety — Before 
right to deduction.] -Where, after proof of a debt, 
a surety pays part of it to the en'ditor, but not in 
discharge* of Die whole debt, the creditor may 
receive dividends on the full amount of liis ijroof. 

There* was no payment here of the* entin'ty, nor 
any }>artial payment in discharge of the entirety. 
Jly the terms ot the stiitute |0 Geo. 4, c. 10, s. 51] 
the surety is only entitled to sUind in the xdace 
of tli(‘ creditor, when lie pays the debt, or any 
Xiart ther<*of, in discharge of the whole debt (Sm 
Gkokoe llosK). Pc Snell, Bx p. Gopj.kstone 
(183U), Mont. A Gh. ; 3 Deac. 540 ; 4 Deac. 
54. 

See, alsOf Nos. ti2(), 021, 025, 020, 028, 

629. Extent of deduction - Dependent on con- 
struction Whether guarantee of whole or part of 
debt.] Surety by bond for advances generally, 
but under a limited jienalty, not liable b(*yond that 
amount, A jiaying that sum, is entitled to a pro- 
liortion of the divid(*nds on the proof by the 
creditor to a great (*r amount und(*r the bkpey. of 
the princiiial debtor. 

The ruli‘ certainly has be(*n that wh(*re a man, 
engaged for the* whole of a d(‘bt, pays only apart, 
ho has no eipiity to stand in the jilace of the jierson 
paid. That brings it to the (juestion, what i.s this 
engap*ment, whether for t lu* whole or a part ? . . . 
The instrument upon the faci* of it is an agix*einent 
to advance all such sums as the two bkids. should 
draw for, A the bond is for £10,000. A written 
notice was given by the bankers to the suivty, A 
it ainiears they had swell(*<l tlu* debt to £20,000. 
The commission afterwards issued. Pi*oof was 
made bv the bankers to tlu* extt‘nt of £20,000, ■ 
they called upon the* surety to piiy £10,000. lie 
did pay alone £1,000, A wiis willing to pay the 
residue upon having an as.signment to him of the 
benclit of proof made* by the* principal creditor. 
It is clear that if the debt had been only £10,000 
this equity would have result <*d, A ho could have 
compelled the bankers to jirove lor his beneiit A 
make over th(*ir securities, liut it is said, here the 
debt is £20,000 A they are entitled to hold the 
whoh* proof against the suix*ty. The question 
comes round to this, whether according to the 
tTue natui'c of such an engagement it was com- 
petent to these bankers to go on without giving 
notice to the surety, for this is a case* in which 
they contracted to give him notice before forfeiture 
of the bond; whether they were at liberty t< 
swell the demand to his lUTjudice beyond £10,000 
3'ho agi*eement was to ^\ance all such sums as 
sliould be required, but it is limited by an expivss 
contract for an obligation to secure all those sums ; 
A the question is whether that limitation in the 
extent of the obligation is not a suftlcient ground 
for the inft*re*nce that those sum.s were* not to be 
extended beyond £10,000 to the destruction of 
every right <»f the surtdy. Take the case of two 


sui'eties, each for the separate sum of £10,000, 
each paying the creditor, would bo entitled to 
stand in his place for the sum paid It would be 
very strong to hold that, as they have taken but 
one surety, he shall be in a worse situation. The 
bankers arc not entitled in equity to say as against 
the surety that their demand to more than £10,000, 
the amount of the bond he has given, upon which 
he would be pritnd Jacie entitled to stand in their 
place (IjORD Eldon, C.). — Ex p. Busiiforth 
(1805), 10 Ves. 409 ; 32 E. R. 903. 

Jnnotaiions :—Avld. Paley v. Field (1806), 12 Vos. 43ri, 
Conid. Hood V. Norris (1837), 2 My. & Or. 3bl ; Gra> v. 
Scokhani (1872), 7 Oh. App. 680 ; Ellis r. Kinnianuel 
(1870), 1 Kx. D. 157. Reid. He Ganici, Ax p. Holmes 
(1839), 4 Doac. 82 : Jackson v, Magoo (1842), 3 U. B. 48 ; 
lie M*Master (1858), 32 L. T. O. S. 288 ; Jic Oroudoco 
(1800), 15 L. T. 19 ; Midland Banking Co. r. Chaiiibcis 
(1868), L. H. 7 Eq. 179 ; lie Parker, Morgan v. Hill, 11894J 
3 Ch. 400. Mentd. He Wyatt Ac Thompson, Kx p. Gi*oom 
(1837), 2 Boat*. 265 ; Thompson r. Dciham, Thompsou 
V. Goodman (1812), 1 Haro, 358. 

621, .J — Surety for indemnity 

to a limited amount, having iinid to tin* extent 
of his engagement, entitled to dividends upon 
jiroof by the creditor under the bkpey. of thi* 
l)rinei]>al debtor, subject to a deiliiction of the pro- 
portion of divid(*nd upon the ri'sidue of the di'bt 
proved, b(*yond that for whicJi the surety wiis 
engaged, supposing that expunged. 

^J'his instrum(*nt marks distinctly that the sum 
for which the surety was to be answerable, was as 
against him to bo considered as the whole amount 
of the creditor’s demand . . . Tlu* proviso, which 
qualifies, A controls all tiie rest of the instrument 
declaix*s (*xpres&ly tliat the true intent A m(*aning 
is that the bankers shall not be indemniti(*d by 
jiltf. by virtue thereof for any loss tliey should 
sustain by giving credit to P. beyond the sum of 
£1,.500 A interest. . . . J liardly know how the 
parties could have moiv eleai*iy provided, not 
meix*ly that pltf. should not bo called upon to 
answer moiv than £1,500, but that with ii'gard 
to him tlu* er(*ditor should lx* considc*red as limited 
to that sum (Grant, M.H,).--J^alky v. Field 
( 1800), 12 Ves. 435 ; 33 E. R. 101. 

AnnoUkvnis : -Apld. Baitlwcll V. livdall (1831), 7 Bing. 
489. Consd. HobHon v. Bass (1871), 6 IMi. App. 792 ; 
EUihu. Einiiiauiicl (1876), 1 E\. D. 157. Refd. H( Gaiuoi, 
Hr J). lliilnioH (1839), 4 Doac. 82 ; Bowci r. Mams (1811), 
Cr. A Pli. 351. 

622. .] — Deft, guaranteed pltfs. 

against debts to be contracted by M. to the extent 
of £100. M. became ind(*btf*d to pltfs. to tJie 
amount of £025, upon which, by a composition 
with his civditors, he paid tlu*m Ss, Id. in the pound, 
leaving due to pltfs. out of thoii’ whole claim £.35(i. 
Defts. being sued for that sum on their guarantee ; 
Held — : they were entitled to deduct from it 
£171 13.V. 4rf., the amount of the dividend of Hs. Id. 
in the pound ujKin £100. 

The guarantee [was] in tlu*se terms — “ iu con- 
sideration of your giving credit in the way of 
your trade to M., 1 guarantee to you tlie jxiyment 
of any d(*l)t which ho may contract with you from 
time to time as a running balance of ai'count to 
any amount not exceeding £100.” . . . Deft, 
contended that pltf. had no right to deduct tin* 
wholf* sum i\*ceivcd as a dividend, fi*om the gross 
amount of the debt, A to liold deft, liable on tlu* 
guarantee for the ivsidue of the demand up to the 
extent of the guaranU*e ; but that the dividend 
ivceivod by pltf. was to be applied ratably to the 
whole debt, as well the ])art eov'er«‘d by tlie 
guarantee as the jiart which was left unooveivd A 
oonsi»(iucntly a ratable deduction was to Ix' made 
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619 i. Nccfssitu hr payment by Burety — lief ore right to deduction. }— He STiLVTtoxu) Full, He & Construction Co., 
Couuuu.N A liOMN’B Cl\IM (1913), *28 O. L. IL 481 ; 4 O. W. N. 1051.— CAN. 
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Part V. -Liability of the Surety. 


for the smn covered by tiio guarantee, . . . We 
are of opinion that such deduction ought to be 
mode. If the whole amount of the debt from M. 
liad not exceeded iJ400, it is clear that deft, would 
have received the full benedt of the dividend, , . . 
cSi althougli the amount of the debt does exceed 
£400, & thereby the position of the creditor is so far 
altered, that one part of his debt, to the extent of 
£400 is guaranteed, & the remainder not, still 
there seems no reason why the application of a 
payment of so much in the pound upon the whole 
debt should in any way be affected by the collateral 
circumstances of the guarantee. • . . Kor, suppose 
the sum which exceeds £400 had been covered 
by the guarantee of another person, could it be 
contended that pltfs. might have applied the 
whole of tlie dividends to either part of the demand 
at their own election, & thus have varied, at their 
own pleasure, tlie extemt of the responsibility of 
the two sureties ? In th(^ case supposed, each 
of tlie sureties might have claimed a ratable d(‘du(> 
tion, out of e^h ]>ound of the amount of debt, 
to wliich th<‘ir ri'spective guarantees exb*nd<*(l 
(IlNOAL, O.J.).- BaHOWKLL V. liYDALI, (I8;il), 7 
Bmg. 489 ; 5 Moo. As P, 1127 ; L. ,1. (). H. (). P. 
118; 121 K, U. 189. 


by agreement with his eixjilitors a cimipobitiou of 
lOs. in the pound, &. pltfs., wh(^ had advanced 
much more than £300, received the dividend on 
their whole advance, leaving a balance on the 
whole of more than £300 : — Held : the i>romiso 
by deft, was only to repay an advance of £300 & 
he was therefore only liable for the balance of 
£300 after deducting 10«. in the pound fi*om that 
amount. 

The question is whether this document amounts 
to a promise to be liable to the extent of £300 in 
respect of an advance to that amount, or a general 
promise to pay £300 on any balance, however 
arrived at, that may remain due on a general 
advance by pltfs. to the principals. The fonner 
is the true construction of the docunumt, & the 
case is on all fours witli BardwcU v. LydalU No. 
022, au/c (OocKBUiiN, Uke 1*ack (1803), 

33 L. J. Q. B. 49 ; 9 L. T. 290. 

Annotation : — Reid. Kllis v. Kmmauucl (1870), 1 Kx. 1). 

157. 

625. - . — .]— .1. gave l-o H. a 

guarani (H‘ : “1 hoit^by guarantee to you tlie jiay- 
iiKuit of all that you may supply to K., but so as 
my liability to you undcT this or any other 
guaranb'c shall not at any time excc'cd the sum 


Folld. (Jec r. Pac.k (18G;J), :J3 L. J. y. B. 151. 
(yiisd. Kills r. Kmmauucl (187(>), 1 Kx. J). l.*)7. Reid. 
lUikos Uodd (1838), 1 Pt r. &: Dav. 138; Re OamiT, 

*• 9<»wor r. Murrih 

1 ^ * 'l’li‘a‘iiion u. M'Kowau (1802), 32 

ij. j . L<n. ou. 

, 7 “ 7 — — ; — J — Where a limited 

guarantee has been given, & the limit has been 
exceeded by the guarantee, who aft(‘rwarcls 
receives from th(j estate of the principal debtor a 
dividend, th<‘ guaiantor i.s entitled to the benefit 
of a pioportional ])art of that dividemd on the 
amount guarant^^ed, notwithstanding that the 
unpaid d<*l)t gi'catly exceeds the; amount of such 
guarantee. 

Where, in such a ciisi*, the gufiranleo has 
rc'oovered tlu* whole sum gua.rant<‘(*d in an action 
against the guarantor, tlu* right of tli(‘ latter to 
file a bill for an account At paymcuit to Iiim of 
sueh dividtmds is not barred by the fact that h(‘ 
miglit liave ph'adcd a set-off to that extent iii th (5 
action, omittc'd to do .so. 

Such a claim is not a “ mere money d<‘triand ” 
within the moaning of tlie principle which excludes 
suits for damages merely. 

The (^onstniction of this guaranb'e is clear. . . . 
Ihe question can only arise on a ease of this 
description, wh<*re theri; is a large general d<*bt, 
])art only of which is secured & the creditor h.*M> 
niceivod a sum generally in jiart payment of 
the debt, which still leaves moit* than tlie stjcured 
amount due. Then a question may arise wlndher 
the creditor is entitled to the bcni'flt of the whole 
guarantee, or whether lie must give credit for a 
proportional jiart of what he has received. 1 
cannot liold that there is anything special in the 
form of this guarantee to take it out of the genc‘ral 
— Thounton V, M'Kewan 
1892), 1 Hem. & M. 525; 1 New Hep. 10; 32 
U J. Oh. 09 ; 1 1 W. K. 140 ; 71 K, U. 230. 

.-^Folld. (looUwiM V. (Jray (1874), 22 W. 11. 312. 

A Bankiiigr Ce. c. Uhamhoi-H (1863), 4 <’h. 

4PP;.438; KUIh v. Emmanuel (187G), 1 Kx. J>. 157. 
■®“W.^Luko V. South Keuslnfifton Uotel Co. (1879), 27 

,] — A., wishing to be 

allowed from time to timij to overdraw his account 
bankei’s, pltfs., deft, gave them the 
following document ; “ On demand I promist^ to 
pay to 0. Ai Oo., pltfs., £300, >vith iaU*rest on same, 
to secure an advance now or hereafter on a banking 
account with A.” A. became insolvent paid 


of £250.” Jj. gavi5 a similar guarantee. B. 
Kujiplied goods to B. fo the, amount of £057. 10. 

then became bkpt. B. proved for the whole sum, 
^ then called on tiio guarantoi*s, wlio paid Jiiiu 
£250 each. B. having afterwards rcjccuved a 
dividend of 2.8. Id. in tlie pound on the £057 ; — 
livid : each of the guarantois was entitled to a 
part of this dividimd, bearing to the whole the 
same proportion as £250 to £057. 

If a person gijarant(*es a limited portion of a 
(h*bt, all the authorities show that if ho i)ays 
that i)orli()n, ho has in i‘cs})cet of it, all tlie, rights 
of a credit/or. question is whether the 

guarant-or nuuins “ 1 will be liable for £250 of IIkj 
amount which B. shall ow(*. you,” or ” 1 will be 
liable for t-h(‘ amount which 15. shall owe you, 
subject to this limitation, that/ 1 shall not bo 
called u])on to jiay more than £2.')0.” J think the 
meaning of tlie instnuuent is ‘‘1 guaranU'C tlio 
IMiymimt/ of all goods supplied, but my liability is 
not to be increased by tli(‘ir amount exceeding 
£250. AVhen it reaches that sum 1 am to be a 
surety for it witli all the rights of a surety.” It 
is not then compi'timt for tlie crt‘<litor to say ” 1 
will increase the debt, 1 will take a dividend on 
tlie wliole, A:, although you have iiaid nu^ the £250, 
you shall liave no righ(/S as a suret y till 1 am jmid 
in full.” A surety may (‘iiti'i* into an obligation 
to be liable to a limited amount for the ultimate 
balan<;e itiinaining after all money olitainable 
from other sources have been applied in tlie 
reduction of the debt, but a guarant<*e of tliat 
njituro must be in a very different fomi from the 
pix'sent (Loud 11athkuj.ey, ().). — Hobson v, Bass 
(1871), 0 Oh. Aiip. 792 ; 19 W. B. 992, B. 0. 

Animtaiion : — Distd. EHIh V. EiiiJiiaiim l (I87G), 1 Kx. 1). 

157. 

628. .J— Four diixictors of a 

<*o. by way of secuiity for any balance wliich 
might be (lue from the <•(>. to a hank, gave the 
manag(‘r of a branch of th() hank tlsur promissory 
note for £2,000, A: the manager indorsed tlie note 
to the bank. The co. was wound up. The bank 
proved in the winding-ui) for £3,059 as due by the 
CO. to the bank, At was declared entitled to a 
dividend of £1,051 on that sum. The bank after- 
wards brought an action against one of the makei*8 
of the note, who paid the bank £2,007 for <lebt At 
interest due on the note : — Held : the giving the 
note was in pursuance of an ordinary contract of 
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Sect 3. — Extent of liability: Svb^aeot. 8, B.] 

Buretyahip, & the surety who had paid the £2,067 
was entitled to receive from the bazik a share 
of the dividend, bearing the same proportion to 
the whole dividend as the sum paid by him bore 
to the sum proved for by the bank. The rule 
established that in similar cases in bkpcy. the 
sum paid by the surety is, in calculaimg the pro- 
portions of ^vidend, to be considered as expunged, 
does not apply to cases in winding-up. 

When a surety is only surety for a part of the 
debt, & has paid that part of the debt, he is entitled 
to receive the dividend which the principal debtor 
pays in respect of that sum which the surety has 
discharged (Meixisu, L.J.). — Gray v. Sbckham 
(1372), 7 Oh. Aim. 680 ; 4.2 L. J. Oh. 127 ; 27 L. T. 
200 ; 8uh nom. lie Getynoo Llantwit Ooujeky 
Oo., Ltd., Guay v. Beckham, 20 W. 11. 020, L. JJ. 

Armotaiion : — Distd. EUIb v. Einmonuol (1870), 1 Ex. D. 

167. 

627 . ,] — Where a surety has 

become party to a bond conditioned for the pay- 
ment of the debt interest, with a proviso that 
he shall not bo liable for more than a certain sum, 
& the creditor under a liquidation of the affairs 
of the debtor receives a dividend on the whole 
of the debt & interest then due, the right of the 
surety to have a proportion of those dividends 
applied in reduction of the claim against him 
depends upon whether the bond amounts to a 
guaraiiU‘e of Hkj whole debt with a limitation of 
the sum which ho is to be called upon to pay, or 
to a guai'antce of part only of the debt. In the 
former case he is liable for the whole unpaid 
balance to the extent of the sum limited in the 
proviso. In the latter case he is entitled to a 
deduction pro raid in respect of the dividends. 

J*rinid Jaclr, a continuing guarantee, limited in 
amount, to secure a floating balance, is, as between 
surety & creditor, a guarantee of so much only of 
the debt as docs not exceed the sum named in the 
limitation, for it is to be jiresumed that the suioty 
did not contemplate the creditor’s allowing the 
ilebtor to become* indebted to lum beyond that 
amoimt. No such presumption arises where the 
debt, in respect of wliicli tlic, bond is given, in 
an asc(’rtained amount ('xceeding the sum named 
in the limitation. 

In every one of the ciws [h'x p. Ihishjorih, 
iJray v. Scckham, Nos. (»20, 626, antc\ the luiiited 
suretyship was to sc^cuii^ a floating balance. 
These d(*cisions establish tliat in such a case the 
suretyship is, priradfacic at least, to be construed 
as a security for a part only of the debt, from 
which the consequence stated by Mellish, L.J., 

I in Gray v. Seckhanif No. 626, ante], follows ; ^ 
I agree with what is intimated by JjORD II atherley 
in Ilobso}} y. Bamt, No. 625, ante, that if a creditor 
taking a limited secuiuty for a floating balance 
moans it to be a security for the whole of the 
debt, & not merely for a part, he should take core 
that this is clearly expressed, for the primd fade 
construction is the other way (Blackburn, J.). — 
Kujs V. Emmanuel (1876), 1 Ex. 1). 157 ; 40 
L. J. Q. B. 25 ; 34 L. T. 653 ; 24 W. It. 832, 
0. A. 

AnnoUtiio-n Retd. Ellosmero Brewery Co. v. Cooper, 11896] 

1 Q. B. 76. 

628 . .] — Where, under the terms 

of a guarantee the surety becomes a sumty for the 
whole amount of the debt, although his liability 
is limited to a specified sum, & has paid that sum 
to the creditor, the creditor is nevertheless 
entitled to prove in the bkpcy. of the debtor for 
the full amount of his debt without deducting 


therefrom the amount received by him from the 
surety. It makes no difference whether the pay- 
ment was made before or after the date of the 
receiving order. 

Where the surety is surety for a part of the debt 
as between the principal creditor & the debtor, 
the right of the surety [to stand pro tarUo in the 
shoes of the creditor] arises merely by payment of 
the part, because that part, as between him & the 
creditor, is the whole for the purpose of the 
guarantee. All that I have to do is to look at 
the guarantee & determine whether the surety 
became surety for the whole or for a part of the 
debt. It is true that his liability was to bo 
limited to a certain amount, but, notwithstanding 
that his suretyship was in respect of the whole 
debt. ... If there is any doubt about it, it seems 
to me that the last clause of the guarantee is 
sufficient to show that the bargain was that the 
bank should have the benefit of all sums paid by 
the debtor, whether by way of dividend or other- 
wise & of all securities hold by the bank against 
the debtor’s liability, until the whole amount of 
the debt ^ was discharged (Vaugiian-Williams, 
L.J.). — lie Bass, Ex p. National I^iovinciaIi 
Bank op England, [1890] 2 Q. 13. 12 ; 65 
L. J. Q. B. 481 ; 74 L. T. 383 ; 44 W. K. 588 ; 
12 T. L. K. 333 ; 40 Bol. Jo. 686 ; 3 Mans. 125. 
Annotation : — Retd. Jte Melton, Milk v. To\’scrfl, [1918] 1 

Ch. 37. 

629. Creditor proving as trustee for surety 

— After payment in full by surety.] — Ex p. Atkin- 
son (1702), 2 Christian’s Bankrupt Laws, 2nd od., 
356. 

Annotation: — ^Montd. Phillips v. Poland (18GG), Har. & 

Ituth. 235. 

630. Future dividends.] — Bills of ex- 

change amounting together to £523, drawn by A., 
& accepted for Ids accommodation by B., were 
deposited by A. with his bankers, as a seemity for 
any floating balance which might bo due from him 
to them on his banking account. A. became 
bkpt. A his bankers proved a debt of £7,620 against 
his estate, exhibiting the bills of exchange as a 
security, but not pi’oving on them specifi(jally. 
The bankei's afterwards received a dividend of 2«. 
in the i)ound on the whole debt. B.’ subsequently 
paid the amount of the bills Held : B. was 
entitled to have the dividend of 2s. in the i)ound, 
on the value of the bills, refunded by the bankers, 
as well as to receive the future dividends on the 
same amount. 

These being more accommodation bills, B., as 
between Idinself & the bkpt., was a mere surety 
for the £523. Upon what principle is the surety 
entitled to the future & not to the past dividends ? 
It was contended that the security not being for 
any specific part of the debt, but for a floating 
balance, the creditor was entitled to receive aU 
the dividends upon the whole debt, & to come upon 
the surety for the difference, or so much as might 
be necessary to pay the creditor in full, upon the 
principle that the creditor receiving money would 
bo entitled to appropriate it to the part of the 
debt which is not secured. But the order negatives 
the application of any such rule, by giving to the 
surety all future dividends upon the £623 ; & 
that principle of appropriation can have no appli- 
cation to a case in which the payment is apecifle^y 
on account of the debt secured. It is clear that 
the payment of 2s. in the pound upon the whole 
debt, including the £523, was a payment s^cifl- 
cally of 2a. in every pound of the £523 ; & if the 
creditor, who has received the whole i^23 from 
the surety, also retains the 2a. received as dividend 
upon that sum, he will be paid above £50 beyond 
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the amount of the debt secured. That the 
dividend so received cannot be treated as a pay- 
ment generally on account of the whole <&bt, 
but must be considered as a payment of part of 
each pound of the debt, is clear from the form in 
which it is made ; &; the law directing the pay- 
ment, & several decisions, have held that such 
payments are to be so considered, particularly 
the case of liardwcU v. Lydall, No. C22, ante. 
The earlier cases of Paley v. Field, & Ex p. Rush- 
worth, Nos. 020, 021, utiie, iirocoeded upon a 
similar principle. If, then, the dividend received 
upon £523 is to be attributed to that portion of 
the debt which was secured by the bill of B. it is 
immaterial that the bankers had larger or other 
demands against the bkpt. ; if thci'c had been 
no other debt but £523 due to the bankers, the 
i-ight of B. paying the debt, to receive all tlie 
dividends upon such debt against the estate of the 
bkpts., would not be questioned (1x)hd Ootten- 
iiAM, 0.). — Re Garner, Ex p. Holmes (1830), 
Mont. & Oh. 301 ; 4 Dcac. 82 ; 0 L. J. Oh. 33 ; 
3 Jur. 1023, L. 0. 

jintMteUions ApW. Hobson V. Hass (1871), 6 Cli. Ann. 702 

^nsd. EUls V. Einuiauucl (1870), 1 Ex. U. 157. Reid. 

Power V. Harris (1841). Or. Ac Ph. 351 ; He PVniandoN. 

Kx p. Hope (lyi). 3 Siont. D. & Po G. 720 ; Ifr claiT. 

hx n. Stokes & Goodman (1848), Ho G. 018; Midland 

Hankliig Co. v. Chambers (1868), L. 11. Eq. 17V. 

631. Dividends before proof.] — Where 

pi-oof is made against a bkpt.’s estate on a 
guarantee entered into by the bkpt. on bclialf of 
another person, if at the time of proving the 
creditor has received pait of the debt, either by 
l)aymcnt or as a dividend from tlie esta-te of the 
principal debtor, or even if such dividend lias 
m'(‘n declared though not actually paid, such 
(‘r(‘ditor will be allowed to prove for the residue 
only after deducting the amount so paid or 
declared. But if after proof is made the ci'editor 
receives a dividend from the estate of the principal 
d(*btor that will not bo deducted from the amount 
of his proof. 

In Nov. 1889, tlie bkpt. gave to appits. who 
were a German banking co. a guarantiee on b(‘half 
of lus son to the extent of £7,500. In Jan. 1891, 
th(* son went into liquidation in Germany, in 
Apr. 1891 a receiving oi\ler w<is made /igainst 
the bkpt. in England upon whicli adjudication 
followed. Tlie guarantee provided by its tAimis 
that tlie engagement of the guai’antor was to be 
continuing Jc standing guarantee to the amount 
of £7,500 until notice in writing terminating it 
should bo given, & until such notice it should not 
b(i considered as wholly or partially satisfied by 
the payment or liquidation at any time of any 
sum or sums of money for the time being duo tt) 
the bank, but should extend to cover & bo security 
for all future sums of money at any time due not- 
withstanding any such payment or liquidation; 
& it waa further declared that all dividends, 
compositions & payments received from other 
parties should be taken & applied as payments 
in gross, & should not go or bo taken as in dis- 
charge of any part of the guarantee, but that the 
gu^antee should apply to & secure any ultimate 
balance which should remain due: — Held: on 
a proof made in the English bkpey. tliat credit 
must bo given by appits. for a sum of £1,593 
received by them by way of dividend in the German 
liquidation of the son before the date of proof, but 
that certain further sums alleged to have been 
received in the German liquidation after the pi*oof 
was made need not be deducted. — Re Blakeley, 
Ex p. Aachenbr Disconto Gesellschapt (1802), 

9 Mow. 173, B. C. 

Whole dividend received.]— A bond 


was executed by an insuitince broker, as the 
principal obligor, & two sureties, ^ith a condition 
that if they should pay the obligees certain 
I premiums which should become duo for assurances 
I on ships at sea, as should bo made with the 
obligees by the insurance broker, & that witliin 
six months after the making the assurances, the 
bond was to bo void. The broker became bkpt,, 
& was indebted to the obligees in a considi^rablc 
sum for premiums, & they received a dividend of 
6^. in the pound under the commission. The 
premiums were due three years before the bkpey,, 
& the obligees did not call on the sureties until 
after the bankruptcy: — Held: (I) the sureties 
were not discharged by the laches of tlie obligees 
in suHoring the credit of the bi*okcr to run on so 
long beyond the six months stipulated by the 
bond ; (2) the dividend received by them under 
the commission, was to be deducted as against 
the sureties, from the jicnalty contained in the 
bond. — London Assurance Co. v. Buckle (1820), 
4 Moore, 0. P. 163. 

Annotation .‘--'As to (1) Apld. Gorluff r. KdmondB (1829), 
G liinff. 94. 


633. .1--S. guaranteed the account 

of T., at a hank by two guarantees one for £160, 
the other for £400. By the terms of the guarantees 
the sui*ety guaranhied to the bank “ the repayment 
of all moneys which shall at any time be duo 
from the customer “ to you on the general 
balance of his account with you,’^ the guarantee 
was moreovei‘ to bo “a continuing guarantee to 
the extent at any one time of ** the sums respec- 
tively named As was not to bi‘ considered os 
wholly or partially satisfii^d by the payment at 
any time of any sums due on such gcuioral balance ; 
& any indulgence granted by the bank wa« not to 
pi'ojudice the guarantee. S. having died leaving 
T. As another exor., tlio bank on i*(‘eeiviug notico 
of liis dcatJi without any communication with tlie 
exors. beyond what would op])(‘ar in T.’s pass 
book closed 'J\*s acc‘ouiit wliieli anus overdrawn, 
Ar. opened a new account witli liim, in whicli they 
did not d<}bit him witli the amount of the' overdraft, 
but debiU‘d him with inL^resl on the same Ai. con- 
tinued the iK'couiit until he went into liri nidation 
when it also was ov<‘r<lrawn : — Held : there was 
no contract express or implied which obliged the 
debtor & creditor to apiirojiriate to the old over- 
draft the payments made by the debtor aft(‘r the 
determination of the guarant(‘o Ac the bank were 
entitled to prove against tlie estate of S, for the 
amount of the old overdraft less the amount of 
the dividend wliich they liad r(‘ceivcd on it in the 
liquidation. — He Sherry, London Ac County 
Banking Co. v. Terry (1884), 25 Oii. 1). 092 ; 53 
L. J. Ch. 404 ; 50 J.. T. 227 ; 32 W. K. 391, C. A. 


Annotations .—Retd, lie Gator, Krp. PhillipH & C^atur (1880). 
2 T. L. K. 706 ; ABchereon u. Tredok^ar Dry Dock Wliarf 
Co 119091 2 Oh. 401 : Hrudford Old Bank v. Sutdiltc. 
[lOisi 2 K. IL 833. ilentd. Davla v. I'otnc (1900), 2li 
T. i: nf 77i ; bcolcy v. Lloyds Bank, 119121 A. C. 750 


634 , Hall dividend received.] - A. was in- 

debted to B. in two sums of £1,000 each, for one 
of which S. was surety. B. afterwards obtained 
from A. a life policy as a security for both debts. 
A. subsequently became bkpt. « B. proved for 
£1,500 on the two debts, Ac he received a dividend 
of £97 Ac a sum of £97 10s. upon the surrender of 
the policy :—Held : (1) by surrendering the policy 
the surety was not released ; (2) the surety was 
only liable for half the debt proved, after deducting 
hall the dividends Ac half the produce of the iiolicy. 

Where testator bequeathed the residue of his 
property to liis widow Ac extrix. for her life, Ac she 
releaW the surety for a debt due to ber husband's 
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Sect, 3 . — Extent oj liability: Sub-sect, 8, B, Sect, 4: 
Svh-sect, I, A, '] 

ostatc from payment of all interest on the debt ; — 
Held : (3) such release extended only to her life 
interest on the i)rincipal moneys due in respect 
of the debt. — Coates v, Coates (1804), 33 Beav. 
249 ; 3 New Bep. 355 ; 33 L. J. Ch. 448 ; 9 L. T. 
795 ; 10 Jur. N. S. 532 ; 12 W. Ji. 034 ; 55 E. R. 
363. 

Annotation :—Ocncrallv, Mentd. Occ v. Mahood (1874), 23 
W. It. 71. 


Sect. 4.— UNDER CONTINUING GUARANTEES. 

Hub-sect. 1.— In Respect of Meiicantile 
Transactions. 

A, Goods Supplied or to be Supplied, 

635. Liability limited to specific sum — Whether 
applicable to series of transactions— Past & future 
supplies contemplated.] — A guarantee by deft, to 
pltf. “ for any goods he hath or may supply W. 1*. 
with ^ the amount of £100 ” is a continuing or 
standing guarantc'e to that extent for goods which 
may at any time have been supplied to W. P. 
until the cre^dit was recalled, although goods to 
more than £100 had been before supplied & paid 
for. 

Tile words were to be taken as strongly against 
the party giving the guarantee as the sense of 
them would admit of {per Cuu.). — Mason v, 
Pritchard (1810), 12 East, 227; 2 Camp. 436; 
104 E. R. 89. 

AnnaUttionn Distd. MclvUlo v. Haydon (1820), 3 B. Aid. , 
693. Expld. Nloholaou v. l»agft (1832), 1 Cr. & M. 48. I 
Apld. Mayer v, Isaac (1840), 0 M. & W. 005 ; Weston v, 
Einpii'o Ashck’. Corpii. (1808), 10 L. T. 306. Reid. Har- 
Kivavo V , Hjik'o (1820), 0 Bing. 214; llaikos v. Todd (1838), 

8 Ad. fc 101. 810; Jones v. Clarke (J812), 3 Q. B. 104 ; 
llorlor r. Carpenter (1857), 3 C. B. N. S. 172. 

636. - — .| — An und(Ttaking to be 

answerable to a given amount for any goods 
supplied by A. to B. after goods to that amount 
have been supplied & paid for, still remains in 
force while A. supplk's 11. with goods on the same 
footing, until revoked by the surety. But as 
soon as A. alters the credit on which he supplied 
the goods to B. tlie surety is discharged. — ^Bastow 
V, Benneit (1812), 3 Camp. 220, N. J\ 

637. .1— Whereas W. is in- 

debU‘d to you, & may have occasion to make 
further purchases from you, as an inducement to 
you to continue your dealings with him, I under- 
take to guarantee you m the sum of £100 i>ayable 
to you in default on the part of the said W. for 
two months ” : ; a continuing guarantee. 

— Allan v , Kknnino (1833), 9 Bing. 618; 2 
Moo. & H. 768 ; 131 E. R. 746 ; subsequent pro^ 
ceedinqsy 3 Moo. & S. 80. 

638. ,J — Assumjmt on the fol- 

lowing guarantee. “ In consideration of your 
agreeing to supply goods to K. at two months’ 
credit, J agree to guarantee his pi'csent or any 


future debt with you to the amoimt of £60. Should 
he fail to pay at the expiration of the above credit, 
I bind myself to pay you within seven days from 
the date of receiving notice from you ” ; — Held : 
this was a continuing guarantee ; & as to all the 
debts guaranteed, it was an agreement relating to 
the sale of goods, within the exemption in the 
Stamp Act, 1815 (c. 184), Sched. Part I., Agree 
ment.— Martin v, Wright (1845), 0 Q. B. 917 ; 
14 L. J. Q. B. 142 ; 9 Jui\ 178 ; 115 E. R. 345. 

639. .] — Deft.’s son being in- 

debted to pltfs. for cools supplied on credit, Ac 
pltfs. refusing to continue to supply coals unless 
guaranteed, deft, gave this guarantee : “In 
consideration of the credit given by the II. Co. to 
my son, for coal supplied by them to liim I hereby 
hold myself ri^sponsible as a guarantee to them for 
the sum of £100 ; Ac in default of his payment of 
any accounts diu*, J bind myself by this note to 
pay k> the 11. (’o. whatever may be owing, U) an 
amount not exceeding the sum of £100 ” Held : 
a continuing guarantee. 

It is iinmakrial, in the legal construction of a 
guarantee, that the parly signing it knew nothing 
of the circumstances or the dealings between the 
debtor A his creditor, because generally, a pei'son 
signing such an instrument must bo taken to have 
intended that whicii the words themselves naturally 
import, with refercncts to the circumstances that 
exist, wlu'ther he liajd taken care to make himself 
acquaint c‘d with the chcuiiislances or not (Keua', 
C.B.). . ^ 

A guarantee . . . ouglit to be cimstrued in the 
same manner as any other contract (Kelly, C.B.). 

The i^arantec is cxjiresscd to be in consideration 
of credit given ; if this referred to past credit, it 
would refer also to a past consideration, & the 
contract stating a bad consideration vould not be 
helped by the Mercantile Law Amendment Act. 
1856 (c. 97), s. 3 (Bramwell, B.). — Wood v, 
Priestneu (1866), li. P. 2 Exch. 66 ; 4 11. A i\ 
681 ; 36 L. J. Ex. 42 ; 15 L. T. 317 ; affd, (1867), 
L. R. 2 Exch. 282, Ex. Vh, 

640. - - - Only future supplies contem- 

plated.] — Where by a written guarantee, A. 
becomes bound to B. for any debt V, may contract 
with him, not exceeding £100, the guarantee is 
not extinguished by one dcaliiig between B. A C, 
to that amount ; but extends to any debt of £100 
which O, may afterwards owe to B — ^Merle v. 
Weij>? (1810), 2 Camp. 413, N.P. 

Annotation : — fopld. Nicholson v, l*agel (1832), 1 Cr. & M. 

48. 

641. - .] — I do hereby agree to 

guarantee the payment of goods to bo delivered 
in umbrellas A parasols to J. A E., according to 
the custom of their triiding with you, in the sum 
of £200 i—Hcld : a continuing guarantee. 

There is no reason for putting on a guarantee 
a constiTiction different from that which the cts. 
put on any other instrument. With regard to 
other instruments, the rule is that if the party 


PART V. SECT. 4, SUB-SECT. 1.— A. 

d. LinbilUy limitfd to specific 
anu}unt-'-]l'hcther applicable to scries of 
transneiions.]—** 1 lioroby hold luyaelf 
aooouulahlc to you for any (foods M. 
may pui-choho of you, to tho amount 
of £260 curr(Micy.“ — Boss v. Buutox 
(1848), 4 U. C. H. 357.~-CAN. 

•. .]— F. Informs mo 

that ho wishes to purciiaso foods from 
you. Beilis aonuainted with his cir- 
oumstanoes, 8: knowiiuf him to bo a 
man of prudence ^ integrity, I do not 
hesitate to bo responsible to j'ou for 
£160 or £200 worth of (roods should he 
require that amount Held : not 


a oouitiiuing eruarantoe. — SUAW & 
SiiAW r. Vanduskn (1849), 5 U. C. It. 
363.— CAN. 

f. ,] — “I understand 

that you aro prepared to furnish C. 
with stock to tho extent of 15,000 
as a current account, but want a 
(fuarantco for any amount beyond that 
sum. In order not to impede their 
operations I have consented to become 
responsible to you for any loss you 
may sustain in any amount upon your 
current account in excess of the said 
sum of five thousand, but the total 
amount not to exceed eight thousand 
dollars including your own credit of 


five thousand, unless sanctioned by a 
further guarantee " : — Held : t.hcre 
could be no liability on this guarantee 
unlcbs tho Indobtodnoss of C. should 
exceed the sum of 15,000 . — Albx- 
andkr V. Watson (1894), 23 S. C. R. 
U70.— CAN. 

.] — Deft, gave « 

guarantee to pltf. for goods to be 
supplied to G. in accordance with 
your terms,'* which deft, understowl 
to be thirty days, stipulating that his 
liability was not to exceed 6300 :■ — 
Held : the words “ your terms *' as 
used in tho guarantee meant any 
terms upon which pltfs. might supply 
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executing them, leaves anything ambiguous in his 
expressions, such ambiguity must be taken most 
strongly against himself (Tindat., O.J.)* — ^Har- 
OREAVE V. Smee (1829), 6 Bing. 244 ; 3 Moo. & P. 
573 ; 8 L. J. O. S. C. P. 46 ; 130 E. R. 1274. 
Annotctiions : — ^Expld. Nicholson r. Paget (1832), 1 Cr. & M. 
48. Eefd. Hutchinson v. Boyle (IH/i:)). 26 L. T. O. S. 80. 

642. .] — Mayer v, Isaac, No. 


378, ante. 
643. 


-.] — Hitchcock v, ITcm- 


FRRY, No. 495, ante, 

to pl(f. the 

following memorandum : “I agi’ee lo guarantee 
for J. to C. to the amount of £50 for timber, etc.’* ; 
— Held : a valid & continuing guarantee. — Po A kes 
V. Shp:iirington (1848), 11 L. T. (). S. 173. 

645. ‘.] — IIOAI) V, (lllACK, No. 

427, ante, 

646. .] — Deft, gave to pltf., a 

cattle dealer, a guarantt'c in the following words : 
“ £50. J, J., will bo answerable for £50 sterling 
tliat W., butcher, may buy of 11.” ; — Held : a 
continuing guarant(‘e to the exUmt of £.><), as it 
appeared from the circumstances under which 
i he guarantee was givim that the parties cont(*m- 
plated a continuing supply of stock to W, in his 
trade of a butcher. — 1Iefpiei,d v. Meadows 
(1869), L. K. 4 C. P. 695 ; 20 L. T. 746. 

Annotations :—Coiiad. Re Grainger, Dawson v. Higgins. 

[1900] 2 Ch. 7 j 6. Rdfd. Anstriithor-(Jough-Cal(horf»t* v. 

MoOscar, I1924J 1 K. B. 716. Montd. Brook ♦>. Hook 

(1871), L. H. 6 Kxch. 89. 

647. Continuing supply not con- 

templated.] — A guarantee in (he billowing words: 
‘‘ You may let L. have coals to i‘50 for uhich 1 
will be answerable at any time ” is not a con- 
tinuing guarantee. 

There was evidence (hat the words ‘‘at any 
time ” were introducc*d afterwai'ds, because ]>ltf. 
thought they were omitt(*d (Abbott, (‘..T.). — 
Bovill V, Turner (1815), 2 Chit. 205. 

648. — - — — .| A guarante(* of the 

payment of A. to the extent of £60 at quarterly 
account, bill two months, for goods to be pur- 
chased by liim of pltf. is not a continuing or 
standing guarauUs^ tx> that extent for goods to be 
at any time supplied to A. until tin* cr»Hlit is recalled. 

The case oi Ma^on v. Prilehard, No. 63.), aniVy 
is distinguishable from the pnssent. Q’here the 
words were “ for any goods ” ; her(» no such 
(‘xpression is to be found. Tlie words ” quart<Tly 
account ” do not atXect this <iu(*stion. Th(‘y were 
introduced only to prevent pltfs. from calling for 
payment at so early a pi'riod as tlu^y i nig! it other- 
wise have done. It ought to appear un(Mjuivo<*ally 
that it was the int(*ution of deft, to guaraiit<*e pay- 
ments for goods to be furnislied from time to 
^1“^? Hayden (1820), 3 


649. .] — “ I heiH»by agree to be 

answerable to K. for the amount of live sacks of 
Hour, to be delivered to T., payable in one month. 
Nov. 18. — T. (1.” : — Held: a guarantee for flour, 
not exceeding live sacks delivered at one time, 
not a continuing guarantee for parcels deliv(*red 
at various subsequent periods, though not exceeding 
in the whole five sacks. — Kay v. Croveh (1820). 
6 Bing. 276 ; 4 C. & P. 72 ; 3 Moo. k P. 631 ; 

8 L. J. O. S. C. P. 9 ; 130 E. R. 1287. 

650. — -.1- Nk’iiouson V, PAOirr, 

No. 377, ante, 

651. .] The following guarantee 

was construed to bo a limited one ; “1 agree to 
guarantee the due payment of any amount of 
purchase J. may make of you not exceeding the 
total value of £500 sterling.” CJoods exceeding 
£500 in value had been sout in, k £500 paid ; more 
goods were also subsequently supi^lied : -Held : 
the above guarantee was not a continuing guarant ec, 
k one £500 having been paid for goods since such 
guarantee was given, deft, was not liable* for any 
subsequent supply. —Sii POSTER v. Cooper (1817), 

9 D. T. O. S. 151. 

652. - - — .] (hlALMERS V, \ I( TORS, 

No. 105, atUe, 

653. Liability not limited to specific amount - 
Indefinite supplies.] — In April, 1867, in order to 
induce pltf. to continue his dealings with F., who 
was then largely indebted to him, cleft, gave* pltf. 
a guarantiee as follows : “In the oviuit of your 
supplying F. with coals during the* next twelve 
mont hs from April 1 last iiast, lilo hondiy guarant(*e 
the paym(‘nt t^ you of the amount for th(i timi* 
bi‘iiig clue from F. for coals sohl by you to him,” 
Before the* expiration of th(* tw(*lvo months men- 
tioned in the above guarantee*, ou July 2.3, 1867, 
the debt dui* from F. to pltf. having greatly in- 
creased, k pltf. pressing lor a setth‘m(‘nt, d(‘ft. 
gave liim a further guarantee, as follows: 
” VVh(*reaH F. is k stands indebted to you in llio 
sum of £2,205 3^#. \)d. upon an ueeount this day 
stated k settled betA\e(‘n you k tlu* said F., in 
addition to his liability upon two arcept;aiu*c*s of 
mine to liis clralts earh for £750, dat<*(i .Inly 3, 
1807, k payable thri*c‘ k four months after dale*, A 
rt*spectively indot s(*d to you by tin* said F. ; k 
whereas you are ])r(*ssing lor tin* immediate ])ay- 
ment of the said sum (»f £2,205 :U. \)d, ; now, 1 do 
hereby, in consideration ot your lorbearing to 
take imiinsiiatc* st4*]»s for tin* recovery of tin* said 
sum, gunranU*(* the payrrn‘nt of, k agrei* to l)(‘eome 
ivsponsible for, any sum of moin*y for tin* time 
being due from Urn said F. to you, wJietln*!* in 
addition to the said sum of £2,205 3.9. 9c/. or n<» ” : 

—Held: this was a guarantei* fc)r future supjilies 
of c*oal, unlimited botJi as to time k amount. 


244. FoUd. Nichulbon rT Pa^*t (1832k 1 Uir& Af. 48*. 


little or no 


goods to G.. Sc the case was within th 
express words of the guarantee. - 
Aiaxtijs IjAMI* Co. v. Devkau, 1192; 
J, D- L. H. 1182 ; 55 N. H. H. 568.- 

CAN. 

b. 7-7- .)— Whelan v. Kei 

OAN (1858), 7 I. C. L. U. 544.— IR. 

k. .] — Engaged to b€ 

you paid for stuffs furnished to B. t 
the extent of £200, at the usual creel 
of four months, you giving him cred 
lo the same amount without security 
~“//cZa .• the guarantee was for f ul ui 
fiimishii^, Sc not for goods the 
rumlsheci;— D ownik v . Barb (1840 
3 Dunl. (Ct. of Sess.) 59. — SCOT. 

_ 1* .1 — Ten.vant 8c Ct 

S* (1859), 21 Dunl. (Ct. i 

SesH.) C31 ; 31 Sc. Jnr. 342.- SCOT. 


in ] -HAiniEK Sc Co. 

V. (iiBii, [191118. C. i:i41.- SCOT. 

n .1 — Apnlts. wrote to 

resps., “ Kindly let H. have meal & 
Hour to the value of £25. We hold 
ourselves resiioiiHlble for the above 
amount -llrhl : on the face of It 
the document was not a continuing 
guarantee, & payment for the first 
goods supplied up to the value of £25 
having been made, applts. were no 
longer liable under their guarantet*. 

-Glkvv BRoniKKH V. Commercial 
General Aokncv (Jo., Ltd., [19051 
T. S. 737. -S. AF. 

653 i. LitjJbility not limited to speeific 
amount — indefinite suppAea. 1 — “ In 
consideration of your supplying my 
sun w'itli wliat goods he may from time 


to time require of you fhN season, on 
your usual Utiiis of cr<*dit, J do hereby 
-Jiaranteo the payment of the same.’* 
Deft, was not aware when he signed 
this that Ills son hud alreatly obtained 
any goods from pltfs;- lleid : the 
guarantee applied only to tho goods 
purchased after it, not to those pre- 
viously furnisli(*il. -Wood v. CJiiaM’ 
hi..iw (1876), 40 V, (J. 11. 1.— CAN. 

663 11. — . 1 — A Hnn, being 

indebted to jiltfs. for goods supplied, 
on ordering further goods reetdved 
from pltfs. a telegram ; — ** Let M., 
deft., wire guaranU'e for payment of 
all accounts to us. Sc everything will be 
satisfactory.” Deft. ; Will gua- 
rant<c*e payment of all ot'eounts '* for 
the tinn : — Held : the guarantee was a 
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Sect 4 . — Under cordinuing guarantees: Sub-aectl^ 
A, B.] 

another which is given under other & different 
circumstances (BovtLl, C.J.)* — Colks v . Pack 
(1809), L, ]l. 5 0. P. 05; 39 L. J. C. P. 63; 18 
W. R. 292. 

654 , J—Pltfs. were in the habit of 

holding weekly sales of hides, skins, etc., the course 
of business being that the goods bought at each 
sale were paid for in the foUo^ng week. B., who 
had for some time bought skins at these sales, on 
Dec. 29, 1871, bought to the extent of £34 7s. Od. 
Having heard tliat D. had executed a bill of sale, 
pltfs. declined to dediver Ihe skins unless defts. 
would engage to be responsible for the price. Tliis 
being communicated by D. to defts. the latter on 
Jan. 1, 1872, telegraphed to pltfs.: “We agree 
to bo answerable for the skins,’* & on the same 
day sent them a covering letter, in which, after 
stating that they had had dealings with D. for 
live years, & had never known anything dishonour- 
able or dishonest in any of his transactions, they 
wrote, “ What you have heard was done to pro- 
tect him from a dishonest tradesman, & will in 
no way, wo hope, be to the injiuy of his creditors. 
Having every conruh'noe in him, he has but to call 
upon us for a cheque & liavo it with pleasure for 
any account li(‘ may have with you ; & when to 
the contrary we will writcj you.” l*ltfs. accord- 
ingly sent i). the goods, continued to deal with 
him down to May 3, 1872, at which time he was 
indebted to them in £92 Is. lOd., which he was 
unable to pay, defts., who wore the holders of the 
bill of sale, liaving seized & sold all his effects 
under it : Held: defts.’ letter of Jan. I was a 
continuing guarantee. — Noitingham IIidk, Hkin 
& Fat MaiuvI?'!’ ('o. v, Doitkilt. (1873), L. It. 8 
V. P. 694 ; 42 L. .f. (\ P. 256; 29 L. T. 134; 
38 J. P. 7 ; 21 W. It. 739. 

B. ^foney Advanced and to he Advanced. 

Sce^ generally, Pankeks, Vol. III., pp. 296 et ecq. 

656. Liability limited to specific sum — Whether 
applicable to floating balance —Appropriation of 
subsequent repayments.) — A bond entered into by A. 
& B. to pltfs. to enable A. to carry on his trade, 
conditioned for the payment* of all such sums not 
exceeding £3,000, which should at any time there- 
after bo advanced by jdtfs. to A., is not a con- 
tinuing g\iaranteo to tlio extent of £3,000 for 
advances made at any time, bub only a guarantee 
for advances once made to the extent of £3,000. 
Payments made generally to pltfs. on the account 
of A. may bo applied by them in liquidation of a 
balance against A. before the execution of the 
bond, & B. cannot insist upon their being applied 
in exoneration of Ids liability on tlie bond although 
at the time of his entering into it pltfs. did not 
give him notice that any balance was then existing 
against A.— Kirby v. Marlborough (Duke) 
(1813), 2 M. & S. 18 ; 106 E. R. 289. 

AnmiatUrM : — ^Dlstd. Woolley v. JonnfngH (1826), 5 B. & C. 

105. Consd. He Sherry, London & County Banking Co. 

t>. Terry (1884), 26 Oh. 1). 692. 


666, ,] — ^A. & Oo., bankers in 

the country, being pressed by B. & Oo., bankers in 
town, to whom they are indebted, to send up any 
bills that they can procure, transmit for account 
an accommodation bill accepted by 1). ; when the 
bill becomes due, the balance is in favour of 
A. Sc Oo., but the bills are not withdrawn. Sc 
afterwards the balance between the houses turns 
considerably in favour of B. & Oo., & is so when 
A. & Oo. become bkpt. B. & Oo. are entitled to 
recover against the acceptor. 

It appears from the letter in which the bills 
were sent to pltfs. that they were sent “ on 
account,” which means the then floating account. 
It is clear that there was a period when pltf.’s 
lien ceased to attach, when the bills might have 
been redeemed, but they were not reclaimed, Sc 
by allowing them to remain in the hands of pltfs., 
the lien revested, when, upon fresh advances made, 
the balance turned in favour of pltfs. (IjORD 
Ellenborouoii, C.J.). — Atwood v. Orowdie 
(1810), 1 Stark. 483, N. P. 

Annotations : — Refd. Siiiriovant v. Ford (1842), 4 Man. & G. 

101. Mentd. liurdon v. Benton (1847), 0 Q. B. 84.S ; He 

Ovorond, Gurney, Hx p. Swan (1868), L. II. G Eq. 344. 

657. In absence of provision by 

agreement.] — T. having a banking account with 
pltfs. on which lie was indebted to them £10,000 
in 1822, deft, then executed a bond, conditioned 
to secure pltfs. for any sums which for ten years 
pltfs. should advance on bills, etc., which T, should 
from time to time draw on them or make payable 
at their house, & all cheques, etc., not exceeding 
£5,000 in the whole. It was agreed that this 
bond should not affect a prior security to pltfs. 
by T. in 1817 ; but no notice was given to deft, 
by pltfs. that T, was indebted to them £10,000 
at the time deft, executed his bond ; T., however, 
saw the accounts every fortnight, & received 
the vouchers half-yearly. At the close of his 
account, T. was indebted to pltfs. more than 
£10,000, but subsequently to the executing of 
deft.’s bond he had paid into pltfs.* bank more 
than £6,000 : — Held : deft, was liable to the 
extent of £5,000, & there being no agreement 
between the parties that the payments made by 
T. after the execution of the bond should be 
applied to the new account, to guarantee running 
accounts.— Wn.i JAMS v. Rawlinson (1825), 3 
Bing. 71 ; 10 Moore, 0. P. 362 ; Ry. & M. 233 ; 
3 Jj. J. O. S. 0. P. 164 ; 130 R. R. 140. 

Annotations : — Consd. Re Sherry, London & County Banking 

Co. V. Teiry (1884), 25 Ch. D. 692. Refd. He Boys. Kedes 

V. Boys, Exp. Hop Planters Co. (1870), L. IL 10 Eq. 407. 

658. .] — R, & Oo. opened a 

banking account with L., who placed £1,000 to 
R. Sc Co.’s account on A. Sc B. executing the 
following guarantee : “In consideration of L. 
agreeing to advance Sc advancing to R. &; Oo. any 
sums of money they may re(}uire during the next 
eighteen months, not excccdu^ in the whole the 
sum of £1,000, we hereby jointly & severally 
guai'antee the payment of an^ such sum that may 
be owing to L. at the expiration of the said period 
of eighteen months, Sc undertake to pay the same 


continuing ouo, & doft. was liable for 
aooounts lucurrod or to be incurred. — 
HT. LaWHUNC'K Stkbl & WlKR Co. V. 
liRYS (1903), 7 O. L. R. 72 : 6 O. L. R. 
235 ; 3 0.W.n. 80; 24 O. L. T. 126.— 
CAN. 

FART V. SECT. 4, SUB-SECT. 1.— B. 

655 i. Liability limited to ^ecifie 
sum — Whether applicable to fioaiing 
balance — ApptopriaHon of subseguent 
repayments.}---'* In consideration of 
your allowii^ K. an overdraft of 81,000 
during the ux months next ensuing, I 


hereby guarantee yon payment of 
such overdraft on domaud : — Held : 
an overdraft may be permitted to any 
amount, but the guarantor will only 
bo liable for six months to the extent 
of £1,000. Any payments made to 
the bank by the person guaranteed 
may bo applied in reduction of a pre- 
exMing debt, & not to the guaraut^d 
debt. — Ward v. National Bank op 
Nrw Zealand (1887), 8 N. Z. L. K. 
33 (S. O.).— N.Z. 

o. .1 — Commercial Bank 

OP Austratja, Ltd. v. Ck>LONiAL 


Finance Mortoaoe Investment 5c 
Guarantee Oorpn., Ltd. (1906), 4 
C. L. R. 57.— AU8. 


p. — Dime Savinqs Bank 

V. Mills (1919), 46 O. L. R. 492 ; 
52 D. L. R. 046 ; 17 O. W. N. 246.— 
CAN. 


q. .] — >Where a guaran- 

tee Is given by a surety to secure 
the repayment of advances of money 
to the principal, provided such aa- 
vancee do not exceed a certain limited 
amount, the proviso does not render 
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on demand in the event of K. Sc Co. making 
default in the payment of the same. Signed 

A. & B.*’ B, & Co. paid into L.'s bank fo their 
account more than £1,000 during the eighteen 
months, but they overdrew their account several 
times during the same period. At the end of 
the time R. & Co. ma<ie default in payment of the 
£1,000, & had overdrawn their account £24, 
whereupon L. sued A. on the guarantee. L. 
obtained a verdict against A. for £1 ,000 : — Held : 
(1) a continuing guarantee, & in placing a con- 
struction on it the position of the parties os well 
as the words of the contract were to be considered 
go that it was not to be avoided by L. allowing 

B. to overdraw his account to an amount together 
with the sum of £1,000 exceeding £1 ,000. 

(2) The payment of the £.500 by B. could not 
bo given in evidence in reduction of debt, but 
ought to liave been pleaded in bar. — I jAituie v. 
SCHOLEFIELD (1869), L. B. 4 C. r. 022 ; 38 

L. J. C. P. 290 ; 20 B. T. 852 ; 17 W. B. 931. 

659. .J —City Discount Co, r. 

McLean, No. 1149, ponL 

660. .] — Certain of the directors 

of a CO. guaranteed personally to the co.’s bankers 
the drafts of the agent of the co. to the extent of 
£1,000, & £1,000 further, undertaking to proride 
the bankers with funds to meet the acceptances 
before maturity. The co. kept a (’urnmt account 
with the bankt»rs, & the drafts of its agent were 
from time to time honoured Sc debited to this i 
current account. One of the guarantors died & 
his estate was under the administration of the ct. | 
The co.’s ciuTcnt account had b(‘en constantly 
overdrawn ; at tho dato of t (‘stator’s dc^atli it 
wixs overdrawn to tho amount of £1 ,005 1 8«. Od. ; 

A; the co. was now in liquidation: — Held: tho 
guarantees given were a continuing seciuity not 
satisfied by the earlier credits in tiie current 
account, &, therefore, tho bankers wc*re entitled 
to prove against testator’s estate for tho sum of 
£1 ,(i05 18s. Od. Sc intc^rest at four per cent, from the 
date of testator’s death. 

1 am satisfied tiiat it was not the intention of 
the parties tliat th<‘ advances under tho guarantc'cs 
should bo considered as satisfied by the items of 
credit in the account (Bacon, V.-C.). — Browning 
r. Baldwin (1879), 40 \u T. 248; ,mb nom, Itc 
Booth, B’iowning v, Baldwin, 27 W. Ti. 044. 

661. .1 — Exc’iiange Sc Dis- 

count Bank v. Billinohuiist, [18801 W. N. 2, 

C. A. 

662. Form of guarantee — Simple 

money bond.J — Where a bond, which, on the face 
of it, appears to be a simple money bond, is given 
to secure a sum certain with interest, it must be 
construed, so far at least as regards the surety, as 
given to secure the debt then existing. Sc not to 
coyer floating balances. The conduct of the 
principals, creditor Sc debtor, with respect to 
such a bond, will not affect the rights & liabilities 
of an innocent surety, who has not authorised 
their dealing with the bond in a particular manner. 
The fact that a bond is payable on demand, Sc 


that interest is payable from the date of the bond, 
is a circumstance to show that it is a simple 
money bond, Sc not a bond to secure floating 
balances. — Walker v, ITardman (1837), 11 

Bli. N. S. 229 ; 4 Cl. & Fin. 258 ; 7 E. B. 99, 11. F.. 
AmwUUwn Comd, lie Fidgooii, Lx p. Fidereou (1840), 4 

Doao. 217. 

663. Series of advances contemplated 

— In amounts specified.] — Debt against one of the 
obligors of a joint & several bond. By tho con- 
dition, which recited an agreement by pltfa., a 
banking firm, to discount bills. Sc otherwise 
advance to one of t he obligors any sums of money 
not exceeding at any one or more time or times 
£200 upon security, the bond was to b(» void if 
the obligors, or any or either of them, should pay 
to pltfs. Sc any other person who should become 
a pariner in the firm, all such sums, not exceeding 
£200 as pltfs. or any future partner should 
advance the obligor on bills, etc., whicli lie might 
from time to time draw upon jiltfs. or get dis- 
counted by them, within three months after 
notice to pay such sums -I/( Id : (1 ) tho bond was 
a continuing security ; (2) an avt'rmont that 

£200 was due, Sc that notice thcTOof had been 
given to deft., was no notice to him to pay. — 
Batson v. Spearman (1838), 9 Ad. Sc El. 298 ; 3 
Per. Sc Dav. 77 ; 112 E. B. 1225. 

.itwofufion : — As to (2) Refd. JonoH v, WilllaniH (1811), 

II. & VV. 80. 

Right of creditor to appropriate.] Scfy furUnr^ 
Part IX., Sect. 1, sub-sect. I, A. (6) i., post. 

664. Liability limited balance due" — Con- 
fined to existing balance.] — A security given by a 
customer to his bankers for the balance “ whicli 
sliall or may be found due on the balance of ” tlie 
account: — Held: to covi‘r tho existing balance 
only. Sc not to be a continuing security for tii(» 
floating balance . — lie Mrd ewe’s Trust (1859), 
26 Bcav. 588; 53 E. H. 1025; huI) nmn. lie 
Meadows, 28 L. J. Oh. 891 ; 5 .Jur. N. S. 421 ; 
sub nom. lie De Medewe, 33 Ji. T. O. S. 253 ; 7 
W. B. 319. 

665. Guarantee of advances to company — After 
composition deed with creditors— Liability limited 
to proceeds of sale of assets — Priority of composition 
creditors.]— (1) 0. Sc co. bcung insolvent com- 
pounded with their creditors, by agreeing to pay 
them a composition of Is. iSd. in the pounii at 
three* instalm(‘ntH, Sc ex(‘cute a conveyance of 
their real Sc personal estate* to de*ft8., in trust to 
permit them (1. &; co. to carry on tho business, 
subject U) the control of dofts., Sc to pay thoi*eout 
to the crc*ditorB the said three instalments ; Sc 
in case of full payment thereof, to re-con ve*y Sc 
reassign the estate te) (1. Sc co., but upon elefault 
of such payment, then in trust to sell, &, after 
deducting out of the proceeds interest, costs, Sc 
amount of mtges., etc., to divide the remainder 
amongst themselves Sc the other creditors. 0. Sc 
co. continued, accordingly, to carry on the business, 
Sc opened an account \rith a banking co., from 
whom they obtained largo advances. Tho bank 
applied to, & obtain(*d from, defts. the following 
guarantee ; “ C. & co. having assigned over all 


the obligation void if tho advances 
go beyond it unless that clearly ap- 
peare to have been the intoniiuu of tho 
parties. — Bank op New Zealand v. 

6 N. Z. L. K. 215 


r . — Commercial Bank 

V. PaTTI80N*B Tbubtbbs (1891), 18 
R. (Ct. of Seas.) 476.— SOOT. 

i. — ^Vkitoh V . National 

Bank op Scotland, fl907J S. C. 664 ; 
b. n. 394 ; 14 S. L. T. 800. 

-HSOOT. 


t. tilipcnd of curate .] — ** In 

ooiisideration tiiat you will engage a 
ourutc for the polish I undertake that 
ho Hhall bo paid a stipend of, etc., so 
long OH you are the incumbent of tho 
pansli *’ ' —Held : a continuing gua- 
ranty, Sc not limited to the appoint- 
ment of one curate. — O uinness v. 
Box (1879), 5 V. L. R. 381.— AUS. 

a. Sale d: manv/aeture of 

specific tears#. J— 'Angus v. Union Gas 
& Oil Stove Co. (1895), 24 S. C. It. 
101.— CAN. 


I, Guarantee of notes to be 

paid at matuniy.] — Uoft. gave to pltf. 
oo. a guarantee that in consldoratiou 
of his endorsement for F. of certain 
promissory notes, for a largo sum 
given by him for the purchase of a 
bkpt. stock, deft, would guarantee 
tho duo payment of the amount of 
such notes at maturity, provided that 
ho was not called upon to pay in 
more than $2,000 : — //sM .* the effect 
of tho guarantee was that It continued 
in force to tho full extent of 12,000, 
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Sect 4. — Under continuing guarantees: Sub-sect 1 
Jt : sub-sect. 2. Sect 5.] 

flieir real personal estate to us, in trust for 
securing? a couii)Osition of Is. M. in the pound 
to their several creditor's executing such deed, & 
it being necessary to open a banking account for 
the purpose of carrying on the said tr*ade, in order 
that the sU>ck ik, goods on hand may be brought 
up & conv<»ited into money, for the purpose of 
paying such dividends; Ac you liaving, at our 
request, consented to open a banking account, 
or on the ci*edit of the names of tlH‘ said 0. & co. 
or of any person or persons for the time being 
carrying on that concern ; we do hereby promise 
Ac engage, that any sum or sums of money to 
become due to you or to the said banking co., in 
respect of sucli account, shall, in the first instance, 
be paid to you out of the net proceeds of the said 
trust estate*, so far as the same will extend to 
pay.” bHirther advances were made by the bank 
to (\ Al. co. subb(*quent to this guarantee. 1 lefts. 
Hubse((ii(‘ntly sold the jiroperty of (). Ac co. under 
the provisions of the (ornpositioii deed, Ac the 
proceeds wer*e irisuilic ient to pay the ir(*ditors the 
composition of Is. (>«/. in the pound : Held : the 
meaning of the guarantee* was not that defts. 
should be liable to the bank only out of the 
proceeds realised from the estate of CJ. Ac co. after 
payment of the composition of Is. (\d. to the 
er'editors, but they were liable* in the fir*st instance 
to r*epay out of the proceeds the whole amount 
of the advances made by the bank to (J. Ac co. as 
W(*I1 before* as after the* guarantee. 

(2) in ISJkl, a loint stock bank was (‘stablished, 
by the nam<* of the M. Ac II. I). 11. co. In 1820 
Jl. Ac CO., bankers, r'<‘lin(piiHhed their business in 
lavour of. A: all took shar(‘s, in this co., Ac it was 
subsequ<‘ntly agreed, that the title of the bank 
should thencefor’th be* the W. Jl, Ik il. co. ; that 
the capital should be incr*eased by the cr(*ation 
ol new shares ; Ac that additional directors should 
be appointed ; the public ofllcer of the 

W. Jl. IJ. 15. CO. might, notwithstanding the 
change of name, Ac the accc'ssion of new pro- 
prietors, maintain an action on a guarantee giv(‘n 
to the M. Ac 11. 1). 11. co., befoiv their junction 
with 11. Ac CO. for advances made by thc*m. — 
Wilson v , ('haven (1811), 8 M. Ac W. 581; 10 
L. .1. Kx. 418 ; 151 E. K. 1171. 

666 . Liability not limited to specific amount.] — 
(1) A father, being desirous of obtaining advances 
for his son from a bank, gave the son a promissory 
note for £2,000, Ac guvt* tin* bank an agi*eenient 
under seal to this elTect, that, in consideration 
of the bank cLiscounting the note for £2,000 for 
his son, certain deeds &; documents which the 
father deposited with tin* bank should remain 
with the bank as security for the ijaymeiit of all 
money due or to become due from the son to the 
bank on any account wliatsoever ; Ac that he 
would pay the bank upon demand all such money, 
Ac lie thereby charged tlie pi*operty comprised in 
such documents with the repayment thereof : — 
Held: this agmjment was not limited to the 
£2,000, but was a continuing guarantee for all 


money already due, or which should become due 
from the son to the bank. Semble : a general 
guarantee under seal may, under certain circum- 
stances, be withdrawn upon the tenns of paying all 
that may be due under it at the time of giving 
notice of withdrawal. 

(2) What I have to decide is, whether under a 
guarantee dated Mar. 21, 1870, signed by E. M., 
testator in the cause in which tills summons Is 
taken out, he became liable to pay only a particular 
debt of his son W. H. M., or wlu*1her he became 
liable to pay whaU*ver the son owed, or should 
afterwards owe, to tlie bank, to whom the 
guarantee was given. 

In order to dett»i*mine that question, the ct., in 
this as in otlier matter's, will put itself as well as 
it can in the position of the parties at the time of 
the transaction, Ac from the surrounding circum- 
stances, as W(*li as th(* words of the instrum(*nt, 
ascertain what was the real int«*ntiou of the 
pai'ties to it (Malink, V.-(\). 

(3) My opinion is that a ix'rsori who gives a 
guarantee would have a light to say to the 
pei'son taking it, “ You will continue at your 
own peril to employ the p(*rson on whose belialf 
1 gave tlie guarantee” ; provided tliat th(* derk 
or other person has be(‘ii guilty of embezzh*ment 
or gross misconduct, or has turn(*d out to be un- 
worthy of the conlidence re])osed in him by IIk* 
person giving the guarantee for him. if the 
employer under such circumstance.s refused to 
give tJio j^arantee u]>, the x>erH()n giving il would 
have a right to lile a bill in this ct., Ac in my 
opinion would succeed in the contest, becaust* the 
;t. would direct the bond to be deliv(*red uj) to be 
jancelled (Maltnh, V.-C’.).- Duhgisss v.Kvk (1872), 
L. K. 13 Eq. 150 ; 41 L. J. Ch. 515 ; 20 L. T. 540 ; 
sub nom. Buruehs v. Eve, Ex p. London A. County 
Banking Co., 20 W. K. 311. 

Annotations : -Aa to (3) Apprvd. PhlllipB v. Foxall (1872), 
L. It. 7 Q. B. (>G«. Reid, lie C’onMolidatcd Ijand (’o., 
Mlorby's Claim (1872), 20 W. U. H.'i.'i ; UoyiPH w. llarjMjr 
(1880), 1C Ch. 1). 2‘JO ; Duihniu C(>rpn. c. Fowler (I8SU), 
22 g. B. D, 35)1. 


Sub-sect. 2. — Fidelity Guarantees. 

Change in position of parties — Effect on iiability.] 
— See Bart IX., Sect. 3, sub-sect. 3, A. ^ B,, 
\tosf. 


Se( T. 5.~UNDER ILLEGAL OR VOID CONTRACTS 
OF PRINCIPAL DEBTOR. 

667. Apprenticeship deed —Void by statute.] — 

Where an apprentice is bound for five years only, 
Ac a bond given conditioned for his service*, lh<» 
binding being void under 5 Eliz. c. 31, as not being 
for seven years, the bond is also void. — Burnly v. 
Jennings (1800), 0 Esp. 8, N. P. 

068, Avoided on attainment of majority.] 

— Covenant upon an indentun^ of apprenticeship, 
by the master against the father ; breach, iliat 
I he apprentice absented himself from the service ; 


until the loHt of tho notes was paid. — 
Htkutukrs V. Hbnhy (11)00), 21 C. h, T. 
124 ; 32 O. K. 305.— CAN. 

0 . LiabUity of ffuarantor.] — Deft, 
offered pltf. shares in a vessel which he 
said would pay more than 25 per cent. 
Pltf. asked deft, to guarantee his state- 
iiient. Deft, thereupon %vroto on one 
of his cards : ** Will Ruarantoe 25 per 
cent, per an.’* & sikned It. Pltf. 
bought shares : — Held : (1) the under- 


taking having boon given by deft, to 
indiioe the purchase of tho shanks, 
& having resulted in tho purchase of 
the shares, by pltf., Sc payment to 
fleft. therefor, aeft.*H liability under 
his undertaking was fixed ; (2) it 

w*a8 doubtful whether deft, *8 liability 
was to continue for two years, l)ut that 
could not be said to be an unreason- 
able period. — W intrrmutk r. Moi i.- 
lON (li)23). 50 N. K. lUO.— CAN. 


PART V. SECT. 6. 

d. Appreniiceahip deed — Unreason- 
able provision aa to vnirking hmtra.] 
— ^Articles of apprenticesliip which 
require the apprentice during the 
terra of four years of three hundred 
& ten working days of ten hours each, 
to devote to a firm, to whom he is 
apprenticed, ten hours each working 
day. or such number of hours as may 
bo the regulation ol the workshop fur 
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plea, that the son faitlifully served till he came 
of a^, & that he then avoided the indenture : 
Held : this was no answer to the action. 

The father here binds himself that the son 
shall serve seven years. It is no answer for 
the father to say that it was in the option of the 
son whether ho would serve or not. If th(» son 
does not choose to do that which the father 
covenanted he should do, the covenant is then 
broken, & the father is liabh* (Baylky, ,1.). — 
CUMINO V, Hill (1819), 3 B. ic Aid. 59 ; 100 E. R. 
585. 

669. Non-payment of rent — Under defective 

lease of tolls.] — By a local statute prior to Turn- 
pike Roads Act, 1822 (c. 120), trustees of a turn- 
pike road were empowered to let the tolls by 
writing under their hands seals ; the rent to 
be made payable to their treasur(*r, in default of 
which every such lease should be “ null & void 
to all intents & purposes whatsoever ” : — Held : 
(1) this clause was still imperative, though by 
Turnpike Roads Act it is enacted, that after the 
tolls shall have been let, as there directed, the 
purchaser shall “ enter into n proper agreement ” 
for the taking thereof, & paying the rent, “ under 
such conditions &; in such manner ” as tlie trustees 
shall think lit. (2) A lease making the rent 
payable to the trustees or th(*ir treasm'er, was not 
conformable to the local Act ; (3) the words 

“ null & void ” in that Act wore not to be con- 
strued as “ voidable*,” but the lessee or thf*ir 
surety might treat the h'ase as absolutely void ; 
^ the lessee’s surety might take advantage of the 
above defect, in an action brought against him 
by the trustees for non-payment of the rent, 
though the lessee had taken the tolls for 8(*voral 
years under the lease. — P earsp: v, Morricb 
( 1834), 2 Ad. & El. 81 ; 4 Nev. & M. K. B. 48 ; 
4 L. J. K. B. 21 ; 111 E. R. 32. 

Annotations : —As to (3) Refd. Oldroyd v. Crampton (1837), 

3 Hodjj. 261 . OenerallVt Mentd. 11. v. 8t. OroRory (1831), 2 

Ad. & M. 99 ; Willington v, Browne (l8L'i). 8 i), B. 169. 

670. Illegal loan to principal. |— M., with S. & 
others, were joint obligors in a bond conditioned 
to answer for any balance which might become 
due from M. to a bank in Scotland, with whom 
he had obtained a credit according to the Scottish 
system of banking. M., in the course of his 
dealings, drew upon the bank by written orders 
for sums made payable to bearci’, & is.sued at a 
place more than ten miles distant, & also post 
dated ; being in both respects contrary to Stamp 
Act, 1815 (c, 184), s. 13, which not only imposes a 
penalty upon the parties to such drafts, but makes 
the transaction void. The mode of drawing was 
known by the bankers. M. having overdrawn 
the bank to the amount of £4,378 : an action upon 
the bond was brought against S. by the bank, 
to recover the amount : — Held : no debt had been 
incurred, & therefore the parties were not liable 
upon the bond. — Swan r. Bank op Scotland 
(1836), 10 Bli. N. S. 627 ; 1 Deac. 746 ; 2 Mont. 
& A. 656 ; 6 E. R. 231, H. L. 

Annotation : — ^Distd. Garrard v. James, [1925] 1 Ch. 016. 

671. Ultra vires borrowing.] — By the 

certified rules of an unincorporated building , 


society the directors might borrow money not 
exceeding a prescribed amoimt. Loans wen* 
mode to the society through its secretary in 
accordance with advertisements, issued with the 
authority of the directors, that siicli loans might 
bo so m^e by bringing the money to the ofnee of 
the secretary. In each case a receipt, was givim 
by the secretary for the money as a loan to tin* 
society, with a written undertaking by him “to 
procure the promissory note of the dirt'otors 
for the loan,” & afterwards, in pursuance to such 
undertaking, the receipt was exchanged for such 
note, which always boro the date of tlie i\*ceipt. 
After an amount had b(*eu so borrowed exceeding 
the limit prescribed by ilu* rules, pltfs., who had 
on several previous occasions lent mom‘y to the 
society according to the above mode, paid a sum 
to the secretary as a loan to the society, received 
from liim the usual receipt A: undertaking, but 
no promissory note of Iho directors was evtT 
afterwards given, Ar the secretary abs(‘onded, 
appropriating that sum, with othin* moneys of the 
society to his own use. In an action against the 
society Ac direidors, the jury found that the 
society held out the secretary to jdtfs. as liaving 
authority to receive the loan on their bcdialf on 
the terms on which it was r(‘C(‘ived, & that the 
directors did the same : --Held : such finding 
was bad in point of law as against the society, Ac 
as the limit for borrowing prescribed by the rules 
had been exceeded when thi* loan was made by 
pltfs., the societ y. which had d(*riv(*d no benefit, 
was not liable for such lo.au ; although there was 
no fr.aud on the part of the dirc^ctoiTa they were 
personally liable to pltfs. for the money which 
had been so advanced .- -('iiaplko v. Bhunswk’K 
Building Soi’ikty (1881), 6 Q. B. J). 696; 50 
L. J*. Q. B. 372 ; 41 L. T. 449 ; 29 W. R. 529, (3. A. 

Anmitatwns : — Rdfd. Arnold v, ArmKago (1885), 1 T. L. B. 
670 ; Firbniik’8 Kxors. p. Hiiniphn'yH, Mowlmiy. oto., 
Charnwood Forest By., Dirtn'tors (1886), 3 T. L. B. 49; 
lie Companies Acts. Ex p. Watbon (1888), 21 Q. B. D. 
301 ; Cros** v. FlHher (1 891 ), 6.5 L. T. 111. Mentd. Black- 
Imrn BldK* 8oo. v. Ciudiffo, Brookb (1882), 22 Ch. D. 61, n. ; 
Taflf VhIo By. v. Amalpramated Soc. of Hy. 8orvantH, 
(19011 A. C. 426 : Mohs H.H. CV). v. Whiriney, [19121 A. 0. 
2.54 ; Sun Bldjf. Soc. v. WcbIitu Suburban & Harrow 
Hoad Bldir. Soo., [1920] 2 Ch. 14 I. 

Compare No. 54, ante, 

672. Void loan to infant — Infants Relief 

Act, 1874 (c. 62).]— Pit f. sued defts., father Ac 
son, on a promissory note given in respect of a 
loan to the son, wlio was under age when tlu* 
money was advanced to him. The fatlw*r join(*d 
in the promissory note as a guarantor : — Held: 
although by above Act the transaction of loan to 
the son was void, the guarantoe was valid, Ac 
therefore the father was liable as guarantor. 
Wautiiier V, Wilson (1911), 27 T. L. R. 582; 
affd, on other grounds (1912), 28 T. L. R. 239 

^*673. Loan by friendly society to member.] 

— ^Lougher V, Molyneux, No. 22, ante, 

674-. Non-payment of medical fees — To un- 
registered practitioner.] — Where medicine or at- 
tendance is supplied by an unregistered practitioner 
to a patient, under a guarantee for payment 


the time being:* or as special exigrenoies 
of the bufilDess may require, are 
unreasonable & cannot be enforced 
agrainst the infant, nor acalnst a 
surety for him. — ^M acGregor v. Sully 
(1900), 31 O. R. 635.— CAN. 

e. Bond to sheriff — Salary paid 
oy deputy — To {fuaranlee sheriff fixed 
salary,] — A bond gdven to soeure a 
sheriff a certain fixed salary* to be paid 
by his deputy, is void. — F oott v. Bul- 
l/>cic (1848), 4 U. O. R. 480.— CAN. 

J. — ^VOL. XXVI. 


f. Agreement to stifle prosecution,] 
— In an aotiou on a bond executed by 
J. to secure a debt of L. to the bonk 
the evidence showed the bond was 
given in consideration of an agreement 
not to prosecute: — He W ; the con- 
sideration for the bond was illegal 8c J . 
was not liable thereon. — P eople's 
Bank op Halifax v, Johnson (1892), 
20 S. C. R. 541.— CAN. 

g .] — Where a note is Illegal 

8c void as against a maker because 


made by him to stillo a criminal 
prosecution, it is also void as against 
a surety for him who signed as maker. 
United States Fidelity 8c Gua- 
rantee Co. V, Cruicksiiank 8c Sim- 
mons, [19191 3 W. W. K. 821.— CAN. 

h. Guarantee of price of intoxicants 
— Sold contrary to statutory prohi- 
bition,] — An agreement guarantecin. 

B ay men t of the prioe of intoxicating 
quora sold contrary to statutory 
B 
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Sect, 6. — Under illegal or void contracts of principal 
debtor, Seda. (5 cfc 7 : SvJb-aecta. 1 d; 2, A, dc 
{a).] 

given by a iliird person, Medical Act, 1858 (c. 00), 
will afford a defence either to the principal 
debtor or to the surety ; for tlie patient does not 
the Ic&s require protection because the pay- 
master is a third person. A medical officer of a 
Peruvian vessel of war lying in the Thames 
engaged pltf., an unregistered practitioner, to 
attend the crew & troops during his temporary 
absence. In an action against the Peruvian 
officer for the services thus rendered : — Held : 
sc^ct. 32 of the Act precluded pltf. from recovering, 
for, by whatever law the contract was to bo 
interpreted, the remedy must be governed by the 
lex jfori.-— 1)B La. Bora v, Ihs-iKTO (1864), 16 
C. B. N. S. 678 ; 4 New Bep. 463 ; 83 L, J. 0. P. 
262 ; 10 L. T. 767 ; 10 Jur. N. B. 861 ; 12 W. B. 
1029 ; 2 Mar. L. 0. 67 ; 143 E. B. 1253. 
Annotation : — Mentd. Uowuith v, Brecirley (1887), 19 

Q. li. D. 303. 

676. Guarantee by directors — Of ultra vires 
covenants by company.] ~ Pltf. being desirous of 
finding his son-in-law a business occupation 
advanced £1,500 for the purchase of 1,600 cumula- 
tive preference shares in the 0. co. to enable his 
son-in-law to take a position in the co. for a pro- 
bationary period, & an agreement dated Jan. 4, 
1924, was entered into between the co., the two 
defts., the directors of the co., & shareholders, 
pltf. & his son-in-law, whereby the co. covenanU'd 
with pltl. to guarantee the punctual payment of 
the cumulative 8 per <ent. preferential dividends 
in the 1,500 shares, if the agreement was 
terminated as therein provided for, to procure the 
rej)urchaae from pltf. at par of the 1,500 shares, 
& to hocmv such repurchase the co. further cove- 
nanted to accept bills for £1,500 to be drawn upon 
the co. by pltf. ; d('fts. also by the agr(‘ement 
jointly Ac severally covenanted with pltf. to 
guarantee the full & proper performance by the 
co. of the covenants on its part therein contained, 
& in the event of default by the co. untier its 
covenants to accept liability & to guarantee the 
payment to pltf. in such manner as if the covenants 
by the co. had been repeated in extenso in this 
guarantee by defts. The co., which carried on the 
business of import & export merchants, had made 
no profits since Dec. 31, 1910. The agreement 
was drawn up in good faith in the belief that it 
waa intra vires of the co. Pltf. having t('rminaled 
the agreement in Feb. 1924, sent to the co. a bill 
of exchange for £1,500 for their acceptance, Ac 
subsequently on the co. refusing to accept the 
bill sent a bill for £1,500 to defts. who also refused 
to accept it. The co. Ac defts. denied liability 
under the covenants & guarantee entered into by 
them respectively on the gi’ound that the cove- 
nants by tlie co. contamed in the agreement of 
Jan. 4, 1924, wore ultra wres Ac illegal, since they 
would have necessitated the co. trafficking in or 
buying its own shares Ac paying a preferential 
dividend out of capital. Pltf. claimed a declara- 
tion that defts. w^ore bound under their guarantee 
to pltf. coutaint'd in the agreement to accept a bill 
for £1,500 Ac specific i^riormance, but admitted 
that the covenants with him by the co. were 
ultra vires Ac illegal : — Held : the guarantee by 


defts. to perform the covenanta entered into by 
the co. if the co. did not iierform them, was not 
dependent on whether the co. merely refused to 
perform its obligations under the covenants or 
were not legally liable to perform them, & there 
being good consideration for the guarantee in that 
the £1,500 was wanted by the co. for its business 
in which defts. were pecuniarily interested, such 
a bargain could be given effect to At the defts. 
were liable on then guarantee. — Garrard v, 
James, [1926] 1 Ch. 616 ; 94 L. J. Ch. 234 ; 133 
L. T. 261 ; 69 Sol. Jo. 622. 


Sect. 6.--GUARANTEE m FRAUD OF CREDITOR 

See, generally. Misrepresentation Ac Fraud. 

676. Principal’s name used as covenantor — 
Acts by surety In breach of covenant — Surety not 
bound in covenant.]— A. agrwd with B. for the 
purchase of timber ; Ac together with 0. entered 
into a bond tliat A., his exors. Ac administrators, 
should not cut down any timber under a par- 
ticular size ; but A.’s name was only made use 
of in this agreement for 0. C. cuts down timber 
under the size stipulated ; but as there could be 
no remedy against 0. upon tiiis bond, it was held 
to be a fraud on B. the seller Ac relievable in equity. 
— Butler v. Prendbr-gast (1720), 4 Bro. Pari. 
Oas. 174 ; 2 Eq. Oas. Abr. 185 ; 2 E. B. 119, II. L. 

677. Misrepresentation by surety — Liability to 
action for fraud — Apart from promise.] — If A. 
fraudulently represent the circumstances of B. 
to be good, in order to induce 0. to give him credit, 
Ac add “ it he does not pay for the goods, I will,” 
an action may be maintiuned against A. for the 
misrepresentation, notwithstanding the addition 
of the ])romise. — ITamar v. Alexander (1800), 2 
Bos. Ac P. N. B. 241 ; 127 E. B. 618. 

678. As to value of property — Charged by 

way of security — Proof in administration.] — A. 
having accei)tcd bills for the accommodation of 
B. who was unable to take them up, entered into 
an agreement to provide for payment of half of the 
amount of the outstanding bills, as they became 
due, a third person, party to the agreement, 
charging certain propei’ty to the extent of £1,500, 
for the benefit of A., by way of security, which 
properly such tlurd person alleged to be his own, 
Ac a security amply sullicient in value above in- 
cumbrances. More than half of the amount of 
tlu‘ biJls was afterwards paid by A., but the 
jiropeity of the third party cliorgcd as a security 
proved to bo heavily incumbered, Ac insufficient ; — 
Jlild : m a suit by A. against the exors. Ac 
de^u&ees of the third paity, the misrepresentation 
as to the surplus value proved, A. was entitled 
to have so much of the sum of £1,600 Ac interest 
as the specific property was insufficient to pay, 
raised Ac paid out of the general estate of testator. 
— Ingram v, Thorp (1848), 7 Hare, 67 ; 11 

L. T. O. S. 171 ; 68 E. B. 27. 

Annotation : — ^Befd. Peek v, Gurney (1873), L. R, 6 H. L. 

377. 

679. Principal’s cheques to creditor guaranteed 
by bank — With priority for amount due to bank — 
Principal’s overdraft making guarantee worthless — 
Not disclosed to creditor.] — A principal is liable 
to an action for the fraudulent misrepresentation 


£ rohlbitloa Is of no elleot. — Brown v, 
[CORE (1902). 32 S. 0. li. 03.— CAN. 
k. Company not liable on ultra 
vires comradk — Surety diacharged — No 
guarwtee.] — ^Where an assoon. In- 
oorporatod under Ajrrioultural Co- 
operative AAsocna. Act, R.S.S., 1920 


(o. 119), purrhases & receives delivery 
of goods on credit the transaction is 
ultra vires 6c there is no liability on 
the port of guarantors who nave 
guaranteed the due payment of the 
price. — M acdonald -Crawford, Ltd. 
t?. Burns, [1924] 2 D. L. R. 977 ; 


2 W. W. R. 413; 17 Sask. L. R 
586.— CAN. 

1. Contract by unregisteted com^ 
pany — Surety not KoWe.)— E aton, 
Robins Ac Co. v. Nel (1909$, 26 S. 0. 
365 ; 19 0. T. R. 625.— S, AF. 
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of bis agent, acting in the course of his business. 
Pltf. having for some time on a guarantee of the 
clefts, supplied J., a customer of tlieirs, with oats 
on credit, for carrying out a govt, contract, 
refused to continue to do so unless he had a better 
guarantee. Defis.' manager thereupon gave him 
a written guarantee to the effect that the ciistomer’s 
cheque on the bank in pltf. *8 favour in payment 
for the oats supplied, should be paid on receipt 
of the govt, money, priority to any other payment 
“ except to this bank.** J. was then indebted 
to the bank to the amount of £12,000, but this 
fact was not known to pltf., nor was it com- 
municated to him by the manager. Pltf. there- 
upon supplied the oats to the vjUuo of £1,217 : the 
govt, money amounting to £2,670 was received 
by J. & paid into the bank ; but J.’s cheque for 
the price of oats drawn on the bank in favour of 
pltf. w'as dishonoured by defts., who claimed to 
rc'tain the whole sum of £2,070 in payment of 
.T.’s debt to tliem, Pltf. having brought an 
action for false I'opresentation, As for money had 
Ac received : — Jleld : there was evidence to go 
to the jury that the manager knew Ac intended that 
the guarantee should be unavailing & fraudulently 
concealed from pltf. the fact which would make 
it so. — B arwtck V. ENQuaii Joint Stock Panic 
( 1807), L. B. 2 Exch. 259 ; 30 L. J. Ex. 147 ; 10 
1.. T. 401 ; 15 W. B. 877, Ex. Ch. 

AnnotaiUma : — Befd. Mackay v. Commercial Bauk of New 
Brunswick (1874), L. 11. 6 P. C. 394 ; Swift v, Jowbbury 
(1874), L. 11. 9 Q. B. 301 ; ITouldsworth v. City of Glasgow 
Bank (1880), 5 Apn. Cas. 317 ; OUaplos i’. Brunswick Bldg. 
Soc. (1881), U Q, B. IJ. 096 ; British Mutual Bauking Co. 
V. Chaniwood Forest Ky. (1887), IS Q. B. J). 714 ; llambro 

V. Burnaud, (1903] 2 K. B. 399; Malcolm, Brunkcr r. 
Watorhoufee (1908), 24 T. L. \i. 854 ; Lloyd v. Grace, 
Smith, [1912] A. C. 716. Mentd. The Thetis (1869), L. It. 
2 A. Ac E. 305 ; Edwards y. L. ic N. W. Ity. (1870), L. ll. 5 
O. 1*. 445 ; Boliogbroko v. Swindon L. B. (1871), L. B. 9 

1*. 575 ; 1)1X011 u. Uouter’s Telegram Co. (1877), 41 

J. I*. 107; Swire r. Francis (1877), 3 App. Cas. 106; 
tie Colllo, Kx p. Adaniboii (1878), 8 Ch. 1). 807 ; Weir v. 
Boll (1878), 3 Ex. D, 238 ; Mullens v. Miller (1882), 31 

W. R. 559 : Thorne v. IloaiHl, [1894] 1 Ch. 599 ; Marsh r. 
Joseph (1896), 66 L. J. Ch. 128; Spooner o. Browning, 
Todd & Whisri (1897), 77 L. T. 685 ; Onnerod u. ILochdaJo 
Corpn. (1898), 62 J. P. 153; Taff Vole lly. v. Amalga- 
mated Soo. of Ry. Servants, [1901] A. C. 426 ; Whito- 
chuieh V. Cavanogh, [1902] A. C. 117 ; Dunlop l*neujnatio 
Tyro Co. v. Maison Talbot, Shrowsbuiy & Talbot & 
Welsrel, Clipper Pneuinatio Tyro Co. v. Same (1903), 62 
W. It, 254 : Glblan v. Nation^ Amalgamated Labourers* 
Union of Great Britain & Ireland, [1903] 2 K. B. 600 ; 
Hamlyn r. Houston, [1903] 1 K. B. 81 ; Citizens* Life 
Assce. V. Brown, [1904] A. C. 423 ; Ruben v. Gmat Fingall 
Consolidated, [1906] A. C. 439 ; Pearson v. Dublin Corjui., 
[1907] A. G. 351 ; Kottlewell v. Refuge Assce., [1908] 1 

K. B. 645 ; Burdett v. Horne (1911), 27 T. L. R. 402 ; 
Wake V. Dyer (1911), 104 J.. T. 448 ; Watkins v. Naval 
(Jolliory Co. (1912), 107 L. T. 321 ; Mali- v. itlo Grande 
Rubber Estates, [1913] A. C. 853 ; Janvier v. Sweeney, 
[1919] 2 K. B. 310; l*ratt v. British Medical Afabocii., 
[1919] 1 K. B. 244. 

680. Misrepresentation by surety — As to credit 
of prospective tenant.] — A., who was about to 
grant a lease to B., wrote to O., who was named 
by B. as a referee : “ B. is desirous of leasing 
premises from us of about the annual value of 
£400 ... & wo will be glad if you will say if 
you know him to be in a goo<i & responsible 
position to meet the responsibility of such an 
undertaking, & if you can recommend him as a 
safe & advisable tenant.** O. answered : “1 have 
much pleasure in replying affirmatively.’* On tliis 


B. was accepted as tenant, but afterwords 
deserted the premises mthout paying any i*ent. 
O., when ho answei*ed the rcfcronci', was well 
acquainted with the antecedents of B., Ac knew 
him to bo a person of no substantial iu<*ans, who 
Imd twice previously failed in busiiu'ss similar 
to tliat which ho intended to carry on on the 
premises in question, O., however, luul no 
positive intention to deceive ; — Held : 0. was 

answerable to A. in damages for misin^pi'esenta- 
tion. — Leddeu, v. McDougal (1881), 2‘J ^V. H, 
403, 0. A. 

See, also, Port III., Sect. 3, sub-sect. 1, B, (/>). 


Sect. 7.— ENFORCHEMENT OF UABIUTY. 

Sub-sect. 1.— Pleading. 

See, generally. Pleading. 

Assignment of breaches — On bonds.] See 
Bonds, Vol. VII., pp. 243 et seq. 

Pleading Statute of Frauds .] — See 11. S. (1., Ord. 
19, r. 15. 


Sub-sect. 2. — Practice and Prockduiie, 

A, In General* 

See, generally. Practice. 

681. Preliminary trial of surety’s liability — 
Action against principal & surety — R. S. C., Ord. 36, 

r. 7.] — Where, in an action against a principal Ac 
sureties for breaelies of contract, the sureties 
claimed to bo disehai'god by rc^ason of an alteration 
of the terms of the contnict: — Held: this was 
not a ease in which an order should be made 
under above ord. for the trial of the question of 
the sureties* liability before the otlier questions 
in the action, si nets in the event of the principal’s 
liability not being established, it would become 
unnecessary to try that of the sureth»8. — Tas- 
manian Main Line IIy. Oo. v. Clark & Puncuiard, 
etc. (1879), 27 W. K. 077. 

Surety in administration bond.] — See Execu- 
tors, Vol. XXIII., pp. 220-225. 

B, Parlies. 

(a) Who May Sue, 

See, now, II. S. C., Ord. 10, rr. 1-3, 9, & generally 
Practice. 

682. Guarantee not addressed to specified 
person — Person for whose use given.] — ^A guaran- 
tee for goods, addressed to one of two partnei*s, 
may bo declared on, as given to both, if it appear 
that the partner to whom it was addressed, did 
not carry on any separate business. 

A guarantee not addressed to any one, must be 
declared on as given to the party to whom or 
for whose use it was delivered. — Walton v, 
Dodson (1827), 3 0. & P. 102, N. P. 

AnnnUUitm: — ^Beld. WlUiaras v. ByrncH (1863), 1 Moo, 

l\ O. U, N. a. 154. 

683. Stranger — Representing creditor in ad- 
ministration.] — Tomt,inson V, Gilt., No. 204, 
ante. 


PART V. SECT. 7. SUB-SECT. 2.— A. 

m. Variance between gvarantcc 
charged—^ guarantee proved at trial. ]— 
aDTHKRI.AND V. McCASKILL (1849), 5 

U. C. R. CAN. 


.] — K. havitig agreed with 

for the purchase of some lumber, 
deits. i^nsented to guarautoo his 
Ptmotu^ payment for tho same ; but 
Inadvertently K.’s agrocmeut was 


rocited in tho agreement slguod by tho 
hiiretlos as bearing date Dec. 22, 
instead of Jan. 8. i*ltfti., in declaring 
against the surotios, stated the first 
agreomont as bearing date Jan. 8 ; — 
Held: dofts. should have pleaded non rof 
factum, & relietl at tho trial upon the 
variance between their actual agree- 
ment & that declared on. — W ads- 
woiiTH V. Townlbv (1853), 10 U. C. R. 
679.— CAN. 


PART V. SECT. 7, SUB-SECT. 2.— 
B. (a). 

o. Stranger. \ — Krnnsy v. Em- 
ployers* Liadiuty Assurance 
CoiiPN., [1001 ] 1 I. R. 301.— IR. 

p. Where principal debtor a public 
official — Municipal council. ] — Eastern 
District Council v. Hutchins (1845), 
1 tX. C. tt. 321.— CAN, 

q. .] — ^Municipal Oouncll Act, 

H 2 
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Sect. 7 . — Enforcement oj liahilUy: Sub-sect. 2, B. 

(a) d: W.] 

684. Cestui quo trust.] — Gregory v. 

WiiJLiAMS, No. 257, ante. 

686. On behalf of partnership — Persons con- 
stituting firm— Though given to one only — For 
benefit of all.] — An action may bo maintained by 
the several partners of a flim, upon a guarantee 
given to one of them, if there be evidence that it 
was given for the benefit of all.- -OARRET'r v. 
ilANDLKY (1825), 4 B. & (J. 004 ; 7 Dow. & Ity. 
K. B. 144 ; J07 K K. 1208. 

jinnotaiums : — Coni^. Aifacio r. Foibcs (18C1), 14 Moo. 

P. C. C. 100. Refd. WilhairiH v. Byrnes (1803), 1 Moo. 

1». (), C. N. H. 1 '^>4. Hentd. Alexander v. Barker (1831), 2 

Or. & J. 133 ; Hiwrlns v. Senior (1841), 11 L. J. l\. 109 ; 

Brett V. Beckwith (1850), 6 W. It. 112. 

686. - - Not carrying on separate 

business.]— Walton v. Dodson, No. 082, ante. 

687. - - Partner suing alone — On personal 

promise— For benefit of firm.] — A., a member of 
the firm of A. brothers of South Ameiica, went to 
ilong Kong to (mfoi*e(* a debt diu* by B. Go. of 
that place to liis firm. Upon B. &; Co. being 
threaitmed with protec'dings, they applied tj 
C. &; Co. for assistance. (\ At Co. agreed to 
advance B. At Co. t he money to pay their debt by 
rt^milting the amount to A. At Co., A afteiwards, 
in pursuance of this ngreemcmt, At in consideration 
of A.’s not proceeding to sue B. At Co., gave an 
undertaking in writing, whereby C. At Co. promised 
to remit the amount to A.’s agent in lx>iulon, at 
tln‘ expiration of six montlis, whei‘<‘on A. gave 
B. At Co. a receipt in full for the debt due to the 
firm of A. At Co. C. At Co. afterwards r(‘pudiated 
their obligation to remit the amount to A. At Co. 
In these circumstances A. brought an action 
against C. At Co. in the Supreme Ct. at Ilong 
Kong, At that ct. nonsuittMl A. on the grountl 
that A.’s finn, being beneficially interestc^d, 
should have sued. At not A. alone : — Held : the 
contract being entered into with A. personally 
upon his undeitaking not to sue B. At Co., con- 
stituted a personal agix'ement ; At A. was entitled 
to sue C. & Co. in his own name, without joining 
his i)artner8 as pltfs. in the action. - Ad agio v. 
Forbes (18(11), 14 Moo. P. C. C. 1(10; 4 iu T. 
155 ; 1) W. B. 50a ; 15 K. K. 207, P. C. 

688. Promissory note as guarantee - Original 
payees or survivors —Note not indorsed.] —Incase 
V. JTikst, No. 1289, post. 

689. Where principal debtor a public official — 
Officer of court — Action in name of superior 
official.] — An ollicer of the Palace Ct. enteivd into 
a bond, with sureti(‘s, to the knight marshal of 
that ct., conditioned for the due performanct* i>1 
the duties of his office ; A:, tn/cr wZm, that he 
should take sulThdent bail fin^m all defts. ari'ested, 
& should obey the lawful i)rder8 of the ct. Having 
taken insufficient bail from a deft, arivsted in 
an action in that ct., an order was mado requiring 
Idm to pay the amount of debt Ac costs in the 
action, which ho disobeyed : — Held : the knight 
marshal was entitled, as a ti*ustet* for pltf. in the 
action, to recover, in an iw'tion on the bond, the 
full am<iunt of the debt Ac costs. — liAMB v. N’^k’k 
( 1840), 0 M. Ac W. 407 ; 8 Dowl. 360 ; 9 L. .1. K\. 
177 ; 4 Jur. 341 ; 151 K. li. 495. 

Annotations Polld. Pugb v. Stritignold (1858), 4 C. B. N. S. 

864. Apia. Lloyd’s v. Haipoi (1880). 10 Oh. 1>. 290. 


Be!d. Wilght V. Cliappell (1860), 20 L. T. 360 ; He Flavell 

Miirray v. HaveU (1883), 25 Ch. D. 89. 

690. Joint creditors — All must Join.] — W. 

covenanted with A., B., Ac C., to whom he had 
severally mortgaged certain unfinished m(»ssuages, 
to complete the premises by a given day ; Ac A., 
B., Ac O. severally covenanted with W. to make 
him certain periodical advances. In consideration 
of the arrangement thus entered into wdth W., 
D. Ac K. jointly Ac severally guaranteed to A., B.. 
Ac C., that W. should duly perfoiin his covenant 
witli them, their joint Ac several liability under 
the guarant<'o not to exceed £1 00. Default having 
been made by W. : — Held: A., B., Ac C. might 
recover to the extent of tlie £100 in a joint action 
against D. Ac K., in respect of damag(*s Rustain<‘d 
by them, or either of them, from W.’s broach of 
covenant. 

Thc‘ ct. liaving already decided that one of 
pltfs. could not 8U<» on this guarant(‘e alone, the 
mferests of the three tlsTeiu being joint, it seems 
to me to follow that tlu‘ thw^e may jointly main- 
tain an action upon it (Crowder, .1.).- Pnoir r. 
Stiunofield (18.58), I C. B. N. S. 301 ; 27 

L. J. C. P. 225 ; 0 W. U. 487 ; 1 10 K B. 1125. 

691. Assignee ot guarantee.] — Wheatlkv e. 
Bastow, No. 1479, post. 

692. What constitutes assignment.]— 

M. drew bills upon tin* B. co., a banking eo., 
under an agi'eemont with M., guaranteed the 
acceptors, also a co., tliat they would sui)ply 
them with funds to meet the bills. S. discounted 
th(‘ bills, being informed by M. of the guarantt‘e 
of th<‘ banking co., but h(‘ gav^e no notice to th<‘ 
banking eo. or to tlie acct‘pt()i*s. Att<*rvvards the 
banking co. Ac the ac(‘c‘pt()rs susptuided i>a>unc‘nt 
Ac were wound up. M. also ex(*cuted a (l<*ed 
of composition wuth Jus crc»(lifoi« : — Held: H. 
had no equity to rank as a crcMlitoi* of the banking 
co. in resi)oct of the guarantee. 

It is said that the drawer who gets the hills 
diseountcMl Ac has the advantage of this guarantc^e, 
by telling another that such a guarantee' exists, 
Ac raising money on tli<» faitli ot that, does tlie 
same thing as if he a.ssigned the b('nc‘fit of the 
guarantc'c. But it K not M., the drawer of the 
bill, that has the rigJit against tiu^ bank, but it is 
the acceptors that have tlu* right. The acceptors 
are not (l(*aling with M. Ac trying to indue him to 
discount bills for their friends, but thi' drawer 
who gets the money says : “ 1 liave bills drawn 
on a good acctqdoi*, Ac if you do not think that 
acceptor is good he is backeni by somebody else.” 
'J’he (|uestion is, does that transter the right 
which the acceptor has to somebody else* Y Do<»s 
it male the discounter of the bill a creditor ot 
the eo. who has agreed to hold the acceiitor 
harmless ? It is clear that cannot be so (Page 
Wood, J^.J .). — lie Bahned’s Banking Co., Ex p. 
Htepiiens (1868), 3 Ch. App. 753 ; 19 J.. T. 198 ; 
16 W. B. 1162, L. JJ. 

A nnoiation .-Apld. lie (Jonorol llolling Stock Co., Ex p. 

AUiaiiou Bank (1869), 4 Ch. App. 423. 

693. In name of assignor.] — The debtors 

II. Ac CO. liaving advanced a sum of £16,000 took 
from the borrowers a promissory note for that 
amount, Ac also a guarantee by wdiich tlie 
guarantors agreed to pay to If. Ac eo., “ or the 
holders for vahu‘ of the promissory note for th(» 


does not enable the muutoipal cuuucils 
of districts to sue upon bonds ^iven bv 
oolleotors of assessnioiiis to the t reasnrtr 
of the district after that Act was 
paasod, but the treasurer can sue in 
his own name. — O’Connob v . (Ilk- 
MKNTB (1846), I U. C. H. 380.- CAN. 


r. JoiiU credUoi 8 —IVhether all must s. New — Where the pay- 

McLeax (1860), ment of interest on a mtfire. debt due 
10 ( . 1 . 414. — CAN. to trustees was sei'ured by a deed 

691 I. Assignee of puoranfes.]— The guarantee, & new trustees were 
as'iiKnee of replevin bond may sue in appointed in their stead imder Trustee 
bis own name. — M eyers v. Matbke Act, 1898 : — Held: the right of action 
(1853), 10 U. C. B. 200. — CAN. upon the guarantee was vested in the 
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limo being,” the sum of £10,000 & interest if the 
note was not paid at maturity. The debtors 
indorsed the note, & handed it, together with the 
guarantee, to applts., their bankers, who thereupon 
placed £10,000 to their credit. The note was not 

g aid at matm’ity : & H. & co., having become 
kpt., applts. sought to prove as unsecured 
ci’cditors for the full amount of the balance due 
to tliem without deducting the value of the 
guarantee : — Jleld : the transfer of the guarantee 
by the debtors to applts. did not constitute the 
latter “ secm*cd creditors ” within Bkpey. Act, 
1883, s. 108, as being ” persons holding a mtge., 
cliarge or lien on the property of debtois,” & the 
proof ought therefore to be admitted. 

It is true that the propeHy in that contract 
jtlic guarantee] cannot pass by indorsement, but 
if H. & do. handed it over, intending the benclit 
of the contract to bo in the bankers, the jjroperty 
in it passed in this sense, that at common law 
Jl. & Co. would have been bound to lend their 
name to d. & Co. [the bankers] to enable them to 
sue upon it ; while if II. &; do. brought an action 
upon it in their own name & on their own behalf, 
t he action would have been stopped on the ground 
that they were bare trustees for 0. A- do. (LoJin 
JiJsiiER, M.R.). — lie ITalleti’ & do., A’.r p. Cocks, 
Biddui^h & do., [1894] 2 Q. B. 250 ; 03 L. J. Q. B. 
070 ; 70 L. T. 891 ; 38 Sol. Jo. 380 ; 1 Mans. 83 ; 
9 11. 380, C. A. 

.Annotation .-—Reid. Bradford Old Bank r. Sulcliflc, [1918] 
2 K. 13. 833. 

See^ generally, Oiiosiis in Action, Vol. VIII., 
p. 478. 

(6) Who May he Sued. 

See, now. It. S. 0., Ord. 10, rr. 4-9, As generally 

rilACTICE. 

Necessity for prior proceedings against principal.] 

— See Sect. 2, ante. 

694. Where liability joint only Death of one 
before action —Joinder of survivors.) — Kvery 
joint loan, wheth(»r contract(‘<l in relation to 
mercantile transactions or not, is in equity to be 
deemed joint Ac several ; therefore, whei*e four 
pci-sons had opened a joint account with cei tain 
bankem, who li.ad advanced to them money on 
such joint account : — Held : upon the decease 
of one of the joint contractors, the bankers had 
a right in equity tx) immediate relief out of his 
assete, without claiming any iHilief against the 
surviving joint contractors, or showing that the 
latter were unable to pay by reason of tlieir 
insolvency. But to a bill filed by joint creditors 
for the purpose of obtaining relief against the 
assets of a deceased partner or joint contractor, 
the surviving partners or joint contractors must 
be made parties, though no decree is sought against 
them ; such persons being necessarily interested 
in taking the accounts. — Tjioupb r. Jackson 
(1837), 2 y. Ac O. Ex. 553 ; 100 E. B. 515. 

: — Oonsd. Other r. Ivcaoii 3 Dnnv. 177. 

Refd. Jones r. Beach (1852), 2 l)e O. M. & Q. 886 ; Lyfh 
r. Ault (1832), 7 Exoh. 069. Mentd. Slater v. Whtvler 
(1833), 2 Jiir. 887 ; Berosford v. Browuiug, Browniiiff *'• 
Beresford (1875), L. K. 20 Eq. 564. 

695. .j — A. A: B. desiring to 

borrow money of a bank, the bank refused unless 


0. would join to secure them ; O. agreed to join, 
Ac A., B. Ac 0, cli*ew a cheque, Ac the money was 
paid to them i—llehi : this was a joint, Ac not a 
joint Ac several liability ; 0. was in the nature of a 
surety only, Ac a bill against Ids estate, after his 
death, could not be supported. 

(Ian I come to the conclusion that if an fiction 
was brought in a ct. of law against one of the 
three alone Ac a plea of abatement was put in, 
a ct. of law would have held such separate action 
maintainable ? No authority is cited for this 
proposition. There is, it is true, the dictum 
which tends that way in Thorpe v. Jackson, 
No. 691, ante, but it is at most only a dictum 
Ac not a decision. I have no hesitation in saying 
I cannot take it as an authority. In the lifetime 
of (). th(‘n, an action must have been against th(^ 
thiMM'. If he had survived the otlici*a, an aid ion 
might have been sustained against him, but wlieii 
he died, according to the timer of the instrument 
lie ceased to bo liable, because the debt was joint 
Ac the obligation survived ( Ivindeusley, 

Othek V. IvEsoN (1855), 3 Drew. 177 ; 3 Eq. Bep. 
562 ; 24 lu J. Oh. 651 ; 25 1.. T. (). H. 61 ; I 
Jur. N. 8. 568 ; 3 W. B. 332 ; 61 E. B. 870. 
Annotations : — Mentd. BeriJHforil v. Hrowiiini?, Brownliiff r. 

BeroKford (1875), L. H. 20 Ecj. 361 ; Niitioiial Six*, for 

Iho DlBtribiition of Electricity by Secondary (JoucratoiH 

V. (Jibbs, [1899] 2 Ch. 280. 

^ ^ Liability of estate.] —-/SVe Sect. 3, 

bub-seci. 7, ante. 

690 . Death after liability established — 

Joinder of personal representative —Power of court.] 

— Olio of tlu’co sureties [to a bond], having died 
afU'r claims against them had been established, 
Ac after a sum of money had been paid by them 
into ct. : — Held : for the pur])oscs of tiio suit., a 
representative of the deceased burcty was a 
necessary party ; though the et. refused to 
declare in the suit, as const ituiod, the liabilities of 
the sureties inter sr. — BKiiWJi’K-uroN-TwKED 
Oom'N. V. Murhay (1857), 7 l)e (1. M. Ac (1. 497 ; 
26 ij. J. Oil. 201 : 5 W. It. 208 ; -1 1 E. B. 194 ; 
suh nom. Berwick (Ji)R1*n. v. Murray, Berwick 
OoupN. V. Dobib, 28 Jj. T. (). S. 277 ; 3 Jur, N. 8, 

1, L. 0. 

AnmitalUm: — Mentd. (Irncral Steam Naviffalioii Co. v. 

Holt (1838), 0 C. B. N. S. 330. 

697. Where liability joint & several — One of 
sureties bankrupt Effect on necessity to join.) 

Three obligors in a bond, the obligee brings the 
lirincipal ic the reprcs(jntativ<^ of one of th(j 
sureties before the et., Ac by his bill states tlui 
third is dead insolvent; on the circumstances of 
tills ease, the objection for the want of parties 
ovcrrul(‘d. Whore a <h*bt is joint Ac several, jiltf, 
must bring each of Ihe d<'btors before the ct. 
Whc*re the obligors arc* only sureties, it is not 
necessary to bring them lK*fore the et.— M adox v. 
Jackson (1746), 3 Atk. 405 ; 26 E. K. 1034, L. O. 

Annotations .---Refd. Haywood r. Ovoy (1821 ), 6 Madd. 113. 

Mentd. Hoaro v. Coniomin (1779), 1 Bio. V. C. 27; 

Heddon v. ConneU (1810), 10 bim. 38 ; Ui-cu«or v. Uoblnsoii 

(1851), 14 Bcav. 389. 

09g. — .| Ancerstkin V. (Jdauk 

(1790), 2 Dick. 738 ; 3 8wan. 147, ii. ; 1 Vcs. 
250 ; 21 E. Jt. 457, L. 0. 

699 . Principal debtor bankrupt — Joinder 


new tnwtees. — L oxton v. Mom (1914 
18 C. L. K. 360 ; 31 N. S. W. W. > 
; 15 S. R. N. S. W. 1.— AUS. 


t. Bailiff of division court — For 
fees on service of pnu'CJiS.l — XJooL r. 
amrzKR (isoo), lu u. (Mi. i U9 .— can. 


PART V. SECT. 7. SUB-SECT. 2.— 
B. (b). 

». Where liabilUy joint only — 


JoitU aditm against principal ct* ro- 
surety.y — A Rurety cannot sue a co- 
surety Jointly with the principal, for 
the amount of a debt of the principal 
which the surety has been obll(?ed lo 
pay.- Burxiiam v, Ciioat (1839), 3 
U. S. 736. -CAN. 

b. Where liability joint <£• several 
-■One of sureties alleged bankrupt — 
ICJftci an ncccssUy to Join .] — Gaiuiow v. 


McDonald (1873), 20 Gr. 122.--CAN. 

c. Recognisance .] — On a Joint 

& several recofinisancc, one may be 
sued alone. — Koss v. Jones (1858), 
13 U. C. H. 598.— CAN. 

d. MuUipllciig of suUs.] — 

MEiteiiANTs Bank v. SrAitKKS (1880), 
28 Or. 108.— CAN. 

e. Whether jirincipal debtor need 
be patty ,] — Whore a principle debtor 
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Bed, 1 ,‘—Bnforcemenl of lidbilHy: Suh-secL 2, li, 
ton W, a. cfe 

of principal unnecessary.]— A bill being filed by 
the obligee of a [joint & scveralj bond agaiost 
the personal representative of a sui*cty, who was 
an obligor, & one of the two prineip^ obligors 
stated, that the otlier principal obligor was dead, 
that there was no personal representative of him, 
& tlint he left no assets out of which pltf.’s demand 
could be satisfied : — Held : a demurrer could not 
bo sustained, on the ground that there was no 
personal representative of one of the two principal 
debtors before the ct. — Musgeavb v, Vick (1827), 
5 L. J. O. B. Oh. 150. 


700. Joinder of assignees unneces- 

sary.] — No pei’son need be made a party to a suit 
against whom no relief can be had, unless such a 
party has a common right with pltf. A. agreed 
to sell to B. an estate, before the purchase was 
completed, B. advanced to A. the sum of £2,000, 
in part of the purchase-money, which it was agreed 
should bo retumod, in (;aso a good title should 
not bo made out. To secure this repayment, A., 
with C. as his surt'iy, entered into a joint & several 
I)i*omibsory not^ to B., payable on d(*mand. The 
contract not being completed, B. sued 0. on the 
note, on which 0. filed a bill, alleging that the 
title was good, etc., & praying an injunction : — 
Held : the assignees of A., who had become bkpt., 
were not necessary parties. — ^Musgravk v. Newtok 
(1835), 4 L. J. Oh. 223. 

701. Joinder of all contracting parties — 

Whether necessary.] — A declaration in assumpsit 
stated, that deft. J. by a certain promise in 
writing, promised idtfs. in the words & figures 
following ; lliat is to say, etc. It then sot out a 
joint & several guarantee, in haec verba : — Held : 
on special demurrer, it was no objection to the 
declaration that it appeared that another con- 
tracting party was not sued.— Moruison v. 
Thrnciiaut) (1 842), 4 Man. & G. 709 ; 11 L. J . 0. P. 
290 ; 134 E. K. 292. 


702. Where liability several only— Enforcement 
severally.] — A surety bond by throe, for the pay- 
ment of £1,000 worded, “ for wlxicdi payment to 
be well & faithfully made, wc bind ourselves & 
each of us for himself, for the whole & entire sum 
of £1,000 each,” is a several & not a ioint & 
several bond, & may be enforced against the 
obligors severally. Tearing oil the seal of one of 
the obligors of such a bond does not avoid it as 
against tlie others, & if the obligor against wliom 
it is enforced, is entitled to contribution, it seems 
his remedy is in equity only. — Collins v. Prosser 
(1823), 1 B. & 0. 082 ; 3 Dow. & Tty. K. B. 112 : 
1 L. J. O. H. K. B. 212 ; 107 K. K. 250. 

AnnoiatinM : — Refd. Sorvanto v. James (1829), 5 Man. & 
i heo r. Nixon (1834), 1 Ad, & M. 201 : 

Caldwell r. Porker (1869), 17 W. 11. 956. 


703. .] — A contract, in which A. os 

the renter of tolls, & B. as his surety, do herebj 
severally promise, etc., is a several undertaking 
& they cannot bo sued jointly. — Lee v, Nixo> 
(1834), 1 Ad. & Kl. 201 ; 3 Nev. & M. K. B. 441 
3 B. J. K. B. 160 ; 110 E. It. 1183. 

704. Release of principal with surety’s consent 
— Action against surety — Necessity for Joinder ol 
principal.]— The bill stated that pltf., with tlw 
p^l consent of deft., a surety, had by doec 
released the principal debtor, i\i; tliat havinj 


brought an action at law against the surety, it 
h^ been held, that the surety was released. The 
bill prayed payment by the surety of the debt : — 
Held: on demurrer, the principal debtor was a 
necessary party to the suit. — ^Brooks v. Stuart 
(1839), 1 Beav. 512 ; 8 L. J. Oh. 279 ; 48 E. R. 
1039. 

705. Action on bill of exchange — Plaintiff as 
indorser dc subsequent indorsee — Surety inter- 
mediate indorser — Circuity of actions not arising.] — 

The son of deft, bought goods of pltfs., & required 
credit to enable him to pay. It was agreed that 
deft, should become sui’eiy for the price of the 
goods. Pltfs. accordingly drew two bills of 
exchange on the son of deft., & indorsed them to 
deft., who reindorsed them to pltfs. The bills 
having been dishonoured at maturity ; — Held : 
(1) pltfs. were not precluded from suing deft, on the 
ground of circuity of action, & they could recover 
the amount of the bills from deft. ; (2) the agree- 
ment to become surety could be proved by parol 
evidence, os the action was brought not on the 
guarantee, but on the bill. 

If the indorser of a bill of exchange subsequently 
becomes the indorsee, he can maintain no action 
against tlie intermediate indorsers because he 
would liimself be liable to them by reason of his 
antecedent indorsement. But if the holder of 
the bill would not bo liable to the indoi’ser whom 
ho is suing by reason of any previous indorsement 
of his own, he may enforce his claim because no 
circuity of action arises (Bramwetx, B.J.). 

It lias been argued that the agreement relied 
upon by pltfs. must be proved by a memorandum 
in writing bc'cause the contract is one of suretysliip 
The contract, however, is not within the words 
or the reason of 8tat. Frauds. If the buyer of 
goods accepts a bill drawn ui)on him for the 
price by a surety who afteiwards indorses it to the 
seller, the surety cannot refuse to pay the amount 
upon default of the principal d(ibtor, because the 
agreement under wliich the bill was signed was 
not in writing (Bramwell, L..T.). — Wilkinson 
V. Unwin (1881), 7 Q. B. D. C30 ; 50 J.. J. Q. B, 
338 ; 46 L. T. 123 ; 29 W. K. 4.5S, O. A. 

Annotations : ~A 8 to (I) Consd. Jenkins v. Comber (1898), 

67 L. J. Q. B. 780. Apld. Glenio v. Bruco Smith, 11907] 

2 K. B. 507 ; Kc Gooch, Ex p. Judd. 11921] 2 K. B. 593. 

Refd. Harburgr Indiarubher (Jomb Co. & Winter v. Martin 

(1902), 71 L. J. K. B. 529. QcneraXly, Mentd. McDonald 

V, Nosh. [1924] A. C. 025. 

r. Proceedings under Order XIV. 

Sec^ generally, Judgments ; Practice. 

D. Evidence, 

See, generally, Evidence, Vol. XXII., pp. 1 
et seq. 

706. Admission by principal debtor — ^How far 
evidence against surety — Receipt of money.] — In a 
debt against the surety of a sheriff’s officer, for 
his not paying over the levy money an indorse- 
ment on the writ by the officer to this effect, 
“ Discliarge deft, out of custody, I have received 
the money,” is sufficient evidence to chai’ge him 
with receipt of the money. — P erciiahd & 11 amer- 
TON V, Tindall (1795), 1 Esp. 394, N. P. 

707. Delivery of goods.] — On a 

guarantee to pay for goods sold & delivered to 
a third person, what such person has said respect- 

i ing the goods sold to him, is not evidence to charge 


wrote a lettor H(*knowlodgiuir the 
l^auoo to be due, Sc irrauted a bill for 
it, whioli lie failed te ivtire, & was 
forth of the kingdom 6c an action 
was brotighi agoinat hln cautioner 
£f«ia ; not ucxiosbary to call the 


principal debtor us u parly. — E llil 
(1832), 10 Hi 
(Ct. of Huss.) 345.— isCOT. 

PART V. SECT. 7, SUB-SECT. 2.-1 
t. Entries made in course of duty 


— In an action against s unities for 
a town collector for his default In 
paying over the sum collected by 
him : — Held : entries made by the 
collector on hia roll in the dlBoha^e of 
the dutioe of his office of taxes paid 
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the person giving the guarantee 5 the delivery of 
them must be proved. — Evans v. Beattie (1803), 
6 Esp. 26, N. P. 

Annotation: — ^Befd. Carmarthen & Cardigan Ry. v, Man- 

ohostor & Milford Ry. (1873), X. li. 8 C. P. 685. 

708. Judgment against principal debtor — Not 
evidence against surety.]— In the absence of special 
agreement a judgment or an award against a 
principal debtor m not binding on the surety, & is 
not evidence against him in an action against him 
by the creditor, but the surety is entitled to have 
the liability proved as against him in the same 
way as against the principal debtor. 

Tlie surety can call in the i>rinci])al [on a third 
party notice], but the principal cannot call in the 
surety (James, L.J .). — Re Kitchin, Ex p. Young 
( 1881), 17 Oh. D. 068; 50 L. J. Oh. 821; 45 
L. T. 00, 0. A. 

709. Evidence to rectify mistake — Invoice In- 
correct — As to time agreed for credit.) — A. 
engages to guarantee the amount of goods sup- 
plied byB. to 0. provided eighteen months* credit 
be given ; if B. give credit for twelve months only, 
he is not entitled at the expiration of six months 
moix), to call upon A. on his guarantee. But B. 
liaving after the commencement of the action, 
delivered an invoice from wliich it appears that 
credit was given for twelve montlis only, is at 
liberty to show that this was a mistake, 6c that 
in fact eighteen montlis* credit was given. 

The claim as against a sui*ety is striciissimi Juris^ 
& it is incumbent on i)ltf. to show that the terms 
of the guarantee have been strictly complied with 
(Lord Eu^ENBORouaii, O.J.). — ^Baoon v. Cuesnf.y 
( 1810), 1 Stark. 192, N. P. 

AnnoUitums : — Refd. Gosb v. Watliiigton (1821), 6 Mooi*o, 

C. P. 355 ; Ronnor v. Cox (1841), 4 Boav. 379; Oar- 

inartbeii & Cardigan Ry. v. ManchcHtcr 5c Milford Ry. 

(1873), L. R. 8 (5rp. 685. 

710. To limit liability — Of collateral terms not 
in writing — Contemporaneous with guarantee.] — 

To assumpsH on a guarantee, deft, pleaded, that 
the guarantee Wiis given by him on certain te‘rms, 
which limited the liability of deft, tliereunder, 6c 
pltf. traversed this plea ; — Held : in this state 
of the record, pltf. was not at liberty to object 
to the admissibility of evidence to prove AvJiat 
those terms were, on the ground that they were 
not shown to have been reduced into writing. — 
Galley v, Taylor (1848), 2 Oar. & Kir. 551, 
N. P. 

Annotation: — ^Mentd. Wllliamfl r. Byrnes (1863), 1 Moo. 

P. C. C. N. S. 154. 

711. To prove non-fulfilment of conditions — 
Incomplete appointment as collector — Under fidelity 
bond — Notwithstanding recital of appointment.] — 
Sureties in a bond given by a collector of property 
& income tax, under Income Tax Act, 1842 
(c. 35), conditioned for the due collection 6c pay- 
ment of the sums assessed under the Act, are not 
liable in respt'ct of moneys collected by Iiim 
without legal authority, that is, before lie is 
furnished with the duplicate assessment & warrant 
to collect, as mentioned in sect. 172 of the statute. 

The condition recited that A. “ had been duly 
nominated & appointed a collector for the year 
ending,** etc. ; & that duplicates of the assess- 
ments had been delivered & given in charge to 
him, with a warrant or warrants for collecting the 
same.** In an action against the sureties, for 


A. *8 default : — Held : they were not estopped by 
these i*ecitals from showing that there had been 
no complete appointment of A. as collector, & 
the duplicate assessments & warrant to colleot 
had not been deli veiled to him. — K epp i\ \Via(»Ei'T 
(1850), 10 0. B. 35 ; 20 L. J. 0. P. 49 ; 16 L. T. 
O. S. 172 ; 14 Jur. 1137 ; 138 E. R. 15. 

Annotation: — Reid. Durham Corpu, v. Fowler (1889), 23 
Q. B. D. 394. 

Admissibility of extrinsic evidence — To interpret 
guarantee .] — See Part IV,, atite 

712. Production of memorandum — Mentioned 
in guarantee — Necessity for.] — /lavumpifif on the 
following guarantee ; “You will bo so good as to 
withdraw the promissory note ; & I will see you 
at Christmas, when you shall receive fi^om 
the amount of it, together witli the memorandum 
of my son's, making in the whole 111.5.*' A pro- 
missory note for £35, made by (hJt.’s son, 6c pay- 
able to pltf., was proved at the trial ; but not 
memorandum. ^I’ho guaranU'c was provetl, 6c 
a subsequent admission by deft, that ho had to X)ay 
pltf. 1‘15 due fixun liis son ; — Held : pltf. was iu»t 
bound to produce iht‘ memorandum. 

The consideration being executory, pltf. is to 
show that ho lias fulllllod it 6c for that purpos(‘ 
must of necessity prove by piirol evidence that lh(‘ 
note withdrawn by liim was tlu‘ thing meant by t lie 
agreement (Pajike, J.). — HiioiiTaEDE v, CirKKic 
(1834), 1 Ad. & El. 57 ; 3 Nev. A M. K. B. 866 ; 
3 L. J. K. B. 125 ; 110 E. K. 1129. 

Annoiationft Refd. lIolmcM r. Mitchell (1 .M), 7 C. B. N. S 
361. Mentd. Squire r. Cainphcll (18.16), J My. 5: Cr. 4 59 ; 
Balubrldgo v. Wade (18.)0), 16 Q. B. 89 ; Spickcruell r. 
Hothain (1851), 2 Eq. Bci>. J103; Fil/.maurice c. Itaylev 
(1857), 30 L. T. O. S. 230 ; Alien v. Maddock (1858), 1 1 
Moo. 1». O. O. 427 : MoniH v. WilHon (18.59), 33 L. T. (). H. 
56; North StaffordHhii'o Ry. r. l*ook (1860), E. B. & E. 
986; Willlama v. Byrnes (1863), 1 Moo. P. C. 0. N. S. 
J54; Baumann V. .Tain(‘H (1808), 3 Ch. App. 508 ; Buxton 
v. Rust (1872), L. R. 7 Exch. 279 ; 8Lauley r. Dowdcswoll 
(1874), L. R. 10 C. P. 102. 

713. Evidence in mitigation of damages — No 
loss suffered by plaintill.] — Deft, was a surety by 
bond to pltf. for the due j;(U*formance of a contract 
by 8. according to a certain agreememt. By that 
agreement S. was to comjdeie the works for a 
ceriain sum, & payment was to b(‘ made to him by 
pltfs. during the continuance of the work, by 
instalrnonts, viz., three-fourths of the cost of the 
work cmiilied to Iwive been done every two months. 
& the remaining one-fourth one month after the 
whole was completed. S. applied for & received 
advanc(*8 from xjltfs. c»xc‘eedmg in amount the 
value of the work done by liirn, for soin(* of which 
advances he gave security. TJie work not being 
don(* at the specified time, pltfs. calh^cl in anotlier 
builder to complete the work, 6: the amount paid 
to him, added to the advances mode to 8., greatly 
exceeded the original contract juice, but, added to 
the value of the work done by 8., was something 
under the contract price. In an action against 
the surety on the bond, to which there was a plea 
of lion Oft factmii Held : deft, might show in 
reduction of damages, that the advances were 
ma(ie by pltfs. not according to the contract, 6c 
as the work liad been completed within tiie con- 
tract price, pltfs. were only entitled to nominal 
damfigcs ; Sc it would have been irnpiupor to 
plead non dammfwalua, — Warub v. Oalvekt 
(1837), 7 Ad. 6c El. 143 ; 2 Ncv. & P. K. B. 126 ; 


to hiui were ovidouoo against the 
sureties. — ^W klland Corpn. r. Brown 
(1883). 4 O. R. 217.— CAN. 

g. ,] — In an action against 

the sureties of a secretary-treasurer 
of a school district for loss sustained 
hy his default, the entries made by the 


seowtory -treasurer In the books kept 
by him an such secietary-treohurer 
are admissible as evidence against the 
sureties. — J ordon Hill School Dis- 
trict V. Gaktz (1915), 32 W. L. R. 
202 ; 8 W. W. R. 658 ; 23 D. L. R. 
739 ; 8 Alta. L. It. 433.— CAN. 
h. .]— Abbeyleix Union Guab- 


DiANH V. SuroLiFFK (1890), 26 L. R. Ir. 
332.— IR. 

k. CroRS'Cxandnalion of Burelu - - 
Whether ttureiy compellable — To din- 
close liabilitiexf of partnership -Of whUh 
he is 7nember,}-^A surety on a bond, 
who is a member of a morcantllo 
partnership, but Justifies on his own 
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Sect 7. — Enforcement of liability: Sub-sect, 2, D. 

& E , ; svh-seds. 3, 4, 5 <£■ 6.] 

Will. WoU. & Dav. 628 ; 0 L. J. K. B. 219 ; 1 Jur. 
450 ; 112 E. B. 425. 

714. Payments made by co-surety — But 

not pleaded by defendant — ^Effect.] — Laurie v . 
BcHOLEFl£Lt>i No. 058, ante. 

E. Stay of Proceedings, 

See, also, Execution, Vol. XXL, pp. 442 ei seq, ; 
Practice. 

715. Proceedings against principal debtor im- 
possible — Due to creditor’s own conduct.] — Blake 
V, White, No. 1322, post, 

716. Tender by surety — Before service of writ — 
Stay on payment of amount due.] — ^A. & B., two 
creditors of 0., who hod died intestate, filed a 
bill against the personal representatives of 0., 
against D., who had joined 0. in a promissory 
note to A. for securing payment of A.’s debt, & 
also against E., who had joined 0. in a promissory 
note to B. for securing payment of B.*s debt. 
Before service of subpoena on B. to appear & 
answer, his solr. tendered the whole amount then 
due to A. & at the same time ollcrod to pay to him 
any proper costs that were duo up to tliat time 
from 11. ; the solr. of A. & B., having declined to 
accept such tender & otter, the ct. on application 
made to it by 1)., ordered the proceedings in the 
suit to be stayed against 1). on payment by him 
to A. of the amount due on the promissory note 
given to A., by C. &; B. — Holden v, Kynaston 
(1840), 2 Boav. 204 ; 9 L. J. Ch. 198 ; 48 E. B. 
1168. 

717. Several actions against principal & sureties 
— Stay against sureties —Sureties bound by result 
of principal action.] — The assignee of a replevin 
bond having brought actions severally against the 

f principal & Ids two sureties, the ct. made a rule, 
hat the proceedings in all the actions should be 
stayed upon payment of the rent duo & costs ; & 
that upon such payment not being made, the first 
action should be proceeded with, dofts. in the 
other two actions to be bound by the event of the 
fti’st.— BARTLErr V, Bautlktt, Bartlett v, 
Bymons, Bartlett v, J^yne (1812), 4 Man. & (1. 
209 ; 4 Scott, N. B. 779 ; 11 L. ,7. 0. l\ 223 ; 134 
E. B. no. 


Sub-sect. 3. — Set-Off in Action against 
Orrditor. 

See B. H. 0., Ord. 19, r. 3, County Court Buies, 
Ord. 10, 1 *. 2, &, generally, Set-off. 

718. Right of creditor to set-off.] — A guaraii- 
t<*o to the amount of a certain sum of money, given 
for a third person, cannot be set-olf. — Crawford 
V, Stirling (1802), 4 Esp. 207, N. P. 

Folld. Morloy r. Ingtls (1H,37), 4 Bing, N. C. 

58. Reid. WilliuitiH V, FliKbt (184;!), 7 Jur. 1U7. 

719. By agreement. — ^A joint creditor by 

simple contract may proceed against a clear 
it'siduo of the assets of deceased partner, the 
survivor being insolvent ; & may set olT against 


a debt to deceased, from the survivor & himself as 
his surety, a debt to the survivor from deceased, 
which agreed to be applied in liquidation of the 
debt secured. — Cheetiiam v. Crook (1825), M‘Clo. 

I & Yo. 307 ; 148 E. B. 429. 

720. .] — Pltf. guaranteed deft. £1,000 

advanced by deft, to J. at pltf.’s request, dr also 
any further sinus which might then or thereafter 
be owing from J . to deft. Belt, afterwards 
advanced J. £3,000, which sum, as well as the 
£1,600, i*emained duo at the time pltf. sued deft, 
for a debt : — Held : deft, could not set oft’ the 
sum duo to him from pltf. under the guarantee. — 
Morley V, Inglis (1837), 4 Bing. N. C. 68 ; G 
Bowl. 202; 3 Ilodg. 270; 5 Scott, 314; 7 

L. J. 0. P. 11 ; 132 E. B. 711 ; svb nom, Mosley 
V, Inglis, 1 Jur. 923. ^ 

Annotations : — Consd. Cramptou v. Walker (1860). 3 E. & E. 
321. Rsld. Johnson o. Diamond (1855), 11 Exch. 73, 
Right of surety to set off.] —See Part VI., Sect, 
3, sub-sect. 2, 


Sub-sect. 4. — Creditors Bight to Counter- 
Securities. 


721. Security given by debtor to surety.] — A 
bond creditor shall, in this ct. have the benefit 
of all counter-bonds or collateral security given 
by the principal to the surety ; & if A. owes B 
money, & he C. are bound for it, & A. gives 0. 
a mlge. or bond to indemnify him, B. shall have 
the benefit of it to recover nis debt. — Maure v, 
Harrison (1092), cited in, [1892] 1 Ch. at p. 627 
1 Eq. Cas. Abr. 93 ; 01 L. J. Ch. at p. 236 ; 21 
E. K. 904. 

Annotations : — Consd. lie Briokwood. lie Bracken, p, 
WariiifiT, Kx p. Infflis (1815), 2 Hose. 182 ; lie Walker, 
Shoflleld Banking Co. v, Clayton, [1802] 1 Oh. 621, 


722. Debts contracted jointly with partner 

— Not within guarantee.] — A security for a 
separate demand does not extend to a joint demand 
— lie Starkey, Ex p, Freen Mokrice (1827), 
2 Gl. & J. 246. 

Annotation: — Refd. lie Sti'catfoild, La\Mcnce, Ux ju City 
Bank (1860), 3 L. T. 792. 

723, .) — The principal creditor is not 

entitled to the benefit of all counter bonds or 
collateral securities given by the princi])al debtor 
to the surety. Testator guaranteed tiio (iirrent 
nccount of S. & Co. with pltfs. who were bankers, 

S. Co. gave a counter security to tostator. 
S. & Co. failed, & pltfs. claimed the exclusive 
right to llie ])rocceds of the counter security : — 
Held: the claim could not be sustained. — /ie 
Walker, Shebtield Banking Co. v, Clayton, 
11892] 1 Ch. 621 ; 61 L. J. Ch. 234 ; 66 L. T. 315 ; 
40 W. B. 327 ; 8 T. L. B. 224 ; 30 Sol. Jo. 201. 


Sub-sect. 5.— Contiubution in Windino-uf 

1 *11 nnpwT'ii Most 

Relation between transferee & transferor of 
shares— Whether principal & surety.]-— Com- 
panies, Vol. X., pp. 911, 918, Nos. 6237, 6283. 


individual property, not on his sliaro 
in the partnership, is not oompellable, 
upon cross -oxamination on his affl* 
<lavit of justiheatiou. to disclose the 
Uabllities of the partnership. — Doue- 
l.\8 u.Blackry (1892), 14 r. R. 504.— 


PART V. SECT. 7. SUB-SECT. 2.-~E. 

I. Heference to wbitrOtion — With^ 
out consent of sureiy,] — Where, after 
proooediugs have oommenood on a 


replevin bond, the parties to the 
replevin go to arbn, wthout tho con- 
sent of the surety, all further pro- 
ceedings against the surety will be 
stayed ; eiliier whore the reference to 
arbn. takes place with his assent. — 
HUIT r. (}1I.LKLAKI>, Hutt V, Keitii 
a8l5), 1 U. C. R. 540.— CAN. 

m. Exenitinns aoninst mireties — 
In excess of liability. \ — Whore several 
executions had been obtained against 
the shorifl's *}ureti 08 exceeding tho 


amount of their bond, which was in 
£125 each, they were directed to pay 
the amount of their respective lia- 
biiitios to the aheriff to whom the 
executions were directed, with the 
costs, & then, upon appllcattion to tho 
ct., proceedings against thorn were 
stayed. — S inclair v. Baby (1857), 2 
l\ R. 117.— CAN. 


n. Stay of exenttion — Action pending 
zfort Privy Council.] — McLaren v. 
TBPHKNS (1883), 10 P. R. 88.— CAN. 
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Part V.— Liability of the Surety. 


Guarantee of calls — By transferor of shares.] — 
See COMPANIKS, Vol. IX., p. 393, No. 2486. 

Guarantee required by rules of company — In 
respect of mortg^age of insured ship.] — Sec Com- 
panies, Vol. X., p. 1080, No. 7663. 

724. Shares taken on faith of guarantee — Given 
by directors — Primarily liability of directors.]-- 
The subscribers’ agreement was executed u^on tlxe 
faith of a guarantee by the direc’tors contained in 
a circular letter : — Held : the directors by whose 
authority the letter was sent, were primarily 
liable as between themselves & the shaieholders 
who so executed the deed, & accordingly a call 
made ratably on all the shareholders was 
discharged. Where one class is primarily & 
another secondaiily liable, a call ought in the fiist 
instance to be made upon those primarily liable, 
unless it appears that such a e.ill would be fi*uil- 
less.--'2^e Doveh & Deal Hy., Cinc^ue Ports, 
Thanet Ac Coast Junction Co., Mowa^pt Ac 
Eijjoi’T’s (Jase (1853), 3 De G. M. Ac G. 254 ; 22 
L. J. Ch. 578 ; 20 L. T. O. 8. 317 ; 17 Jur. 366 ; 
1 W. B. 169; 43 E. B. 100, D. V. Ac L. JJ. ; 
{iuhsequent proceedhujs, sub nouu He Dovkji Ac Deal 
By., Cinque Ports, '1'’iianet Ac Coast Junction 
Co., Londesborougii’s (Lord) Case (1851), 4 
De G. M. Ac G. 411, L. JJ. 

Annotation Reid. JHe Dover, Hastmgs, etc. ll>., Caicw'b 

Cofac (1865), 7 Do U. M. A G. 43. 


Sub-sec^. 0. — Operation oi^ Statutes of 
Limitation. 

Sec, generally, Limitation of Actions. 

725. Date from which time runs — Ascertain- 
ment of all facts —On which liability depends.] — 
In 1816 G. shipped goods on board a vessel 
diartered by him for C. Ac B. Ac co. made advances 
to enable him to do so, under an arrangement that 
the goods should be transmitted to the agents at» 
C, of B. Ac co., who were to dispose* of the outward 
cargo there, Ac send the proceeds in goods or bills 
to B. At co. in L. who were to reimhurbc themselves 
their charge.s, Ac hold the balance* at tlio dib])osal 
of G. In Nov. 1817, G, being in dinicultics Ac 
indebted to deltb. in £850, defts. Ac G. applied to 
B. Ac ("o. to i)ay off this debt by a further advance 
to G. on his consignment, Ac (lefts, gave B. Ac co. 
the following guarantee: — “ M(‘&brb. B. Ac Po.- 
You having expressed some doubts of the propri(*ty 
of paying G.’s draft on you for £850 in our favour, 
we hereby engage, if you will pay us tin* same, 
that we will reimburse you the amount of demand, 
with interest, in the event of your finding it 
uecessary to call upon us to do so, either from the 
state of G.’s i)ending account with you, or fj*om 
any other chcumstanccb.” B. Ac co. thexx*upon 
accei)ted Ac paid a bill for £850, drawn by G. on 
Diem in favour of defts. The v(*Hst*l return<*d to 
England with a cargo in April, 18 J 8, when G. the 
owner, G. having become bkpt., gave notice to 
the E. I. CO., in whose docks she lay, not to deli\<'r 
any part of the cargo without his auUiority ; tliey 
thereupon sold the cargo, Ac paid tlic owm‘r’s 
demand for freight, Ac, in (consequence of conflicting 


claims from G.’s assiguot's Ac fix)iu B. Ac co. hied 
an interpleader bill, Ac paid tlie balance of the 
proceeds into ct. Pioceedings at law Ac equity 
were continued between all the above parties, 
under legal advice, up to tlie year 1837, when 
the result was, that B. Ac co. wore obliged to pay 
O.’s costs. In 1838, B. Ac co. dcman(ied of defts. 
the £850 due by tho guarantee, with intei'ost Ac 
their shore of the oxi)enscs incurred in llie law 
proceedings, Ac on their mfusal to ])ay, brouglit an 
action against tliem on the guarantee : —Held : 
Stat. Limitations began to run against pltf., not 
from the termination of tlu* legal proceedings in 
1837, but from the return A: sale of tho cargo in 
1818, when tdl the facts were ascertained ui)on 
which defts.’ legal liability d(*pended, Ac tlieretore 
it was a bar to the action; defts. could not lo 
made liable under tho pniarant(‘e, for the expense's 
incurred by pltfs. in tho law y)ioceeding8. -Uolvin 
r. Bir^klk (1841). 8 M. Ac W. 680 : 11 L. .1. Ex. 
33 ; 151 E. B. 1212. 

726. - - - Promissory note - Dale on which 
given.] — r. & S. (the latter by way of guarant-<*e) 

I gav(* tlieir joint A: several promissory note foi 
£200 to a banking co., as security for advances to 
be made by tlic bank t(» C. A memorandum of 
tlie same date, Ac signed by tlu* same paities, 
accompanied the note, & purported to b(‘ a further 
Ac collateral security, for O.’s banking account : — 
Held : the note Ac memorandum must bo construed 
together, A: Stat. Limitations did not i*un Irom tho 
time when the advances wx*ro first made* by tho 
bank to O., but from the time when the lii‘st balariet^ 
w'as struck. 

Notwithstanding that tho instrument is a 
piomissory note, payable on domand, wliicli 
jyrinid jaeic indicates a present (‘xisting liability, 
enforceable without demand, A: as to whuh 
Stat. Ijimitations runs from the date*, wo think 
we arc bound to rt*ad it Ac th(j memorandum 
tog(*ther, in order to ase<*rtain tlu* true meaning 
As cliaract(*r of tho transaction. H is clt*ar tliat, 
until an advance was made by tlu* bfiuking co. 
to U., no action could have* b(*eu maintained upon 
Iluj note. Until then there wxmld liave been no 
consideration, Ac until theie was coiisidcration, 
no action would be maintniuahle, Ac Stat. Limit a- 
tions only runs from tlu* time when tlie cause of 
action accrui'd (PoLr.ocic, G.B.). — HartlaND v. 
Jukes (1863), 1 II. Ac l\ 067 ; 1 New Hop. 480 ; 
32 L. J. Ex. 1(52 ; 7 L. T. 792 ; 9 Jur. N. S. 180 ; 
11 W. B. 519; 158 E. B. 1052 ; previous pro- 
vcedings (1862), 3 F. Ac F. 110, N.l*. 

727, When demand condition of liability — 

Date on which demand made.]— Bradford Old 
Bank r. SuTCLirT-'E, No. 483, ante, 

723. Payment of interest within time limited - 
By principal debtor —Effect as against surety.] — 
A payment of interest by A. on the joint A: several 
note of A. Ac B., is evidence of a promise by B., Ac 
takes the note out of Slat. Limitations, though B. 
was a mere surety, A tlu* payment was made with- 
out his knowledge*. A mere acknowledgment of 
the subsistence of tlu* debt, unless coupl(*d W'ith, 
or amounting to evidence of, a promise lo pay, is 


PART V. SECT. 7, SUB-SECT. 6. 

o. Date from which time run*i — 
J inw at which default of debtor takes 
/aaec.j— In a written (finnuntcu j?ivcii 
TO a c<>. to secure tho amount o£ the 
principaPs overdraw n account with tho 
<^oiPether with futme advances & 
inter^t hy the co. to him, a clause was 
lUMrtecl maklngr the guarantor’s lia- 
^ dependent upon the making 
default by the principal . Tho principal 


died inoio than bix years before action 
was brought upon the guarantee. No 
demand Tor pajiuont had b<‘en made 
upon her, but demand was made upon 
her exors. within six joais belong 
action . — Held : tho clanso as to 
default beliiR: iubcrted for tho pro- 
tection of the guarantor, Stat. Llmittt- 
tlons did not run until after domand for 
payment was made upon the oxors. 
of the pririrlpal. — Union Bask of 
Australia, Ltd. v. Baiuiy (1807), 23 


V. L. U. 503.— AUS. 

p. — .] — (’oMMwmTAL Bank ov 
AusritAi.iA, Lrij. v. Colonial Fin anc k 
MORTOAOIC iNVKSrMKNT & GUAHANTKIfl 
CoRi*N., Ltd. (1900), 4 C. L. 11. 57.— 
AUS. 

728 1. Payment of in t( rest within time 
llmUed — By principal debtor — Effect as 
against surety .] — The payment at 
interest by debtor within limitation 
docs not give a fresh storting point for 
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8ecL 7 . — Unforcement of lidbilUy : Svh^aecL 6. 

PaH VI. Sect. 1 ; Sub-sects, 1 2.] 

not sufficient to take a case out of the operation 
of stat. liznitations. A payment, made by one of 
two makers of a joint & several note, is quite 
sufficient to raise an implied joint & several promise 
by both to pay the amount due on the note. — 
Burleigh v. Stott (1828), 8 B. & 0. 361 ; 2 Man. 

& By. K. B. 93 ; 6 L. J. O. S. K. B. 232 ; 108 
£. B. 956. 

AnnoiatioiiH : — Coiud* ‘Wyatt r. Hodfcon (1832), 8 

300 ; ChanneU v. Ditchbum (1830), 6 M. & W. 494. 

Maiidcrston v. Robertson & Reid (1829), 4 Man. 

K. R. 440 ; Pease v. Hirst (1820), 5 Man. & Ry. K. 

Biator V. Lawson (1830). 1 B. & Ad. 30C. 

729, .] — Pease v. Hirst, No. 

1289, post. 

730, Action on covenant in 

mortgage deed.]— Ite Frisby, Allison v. Frisby, 
No. 732, post, 

731. What amounts to payment.] — 

A bond given by a surety to a trustee under a 
marriage settlement, to secure payment of the 
principal & interest by tlie husband i^JIeld : 
to have boon kept alive by receipts for interest, 
given by the wih', the reslui que trust, & her 
husband, the co-obligor, although no money passed 
or was ever paid for such interest. 

There was a part payment of interest which | 
satisfied the statute &> kept the bond alive as i 
against deft. It was not necessary that the money 
should have been actually produced &; passed 
from one to the other in order to make a payment 
which should satisfy the statute. If persons 
having dealing with each other meet & settle their 
accounts, setting off their mutual debts & demands, 
that amounts to payment Aj may be pleaded as 
such (Martin, B.). — ^Amos v. Smith (1862), 1 
IT. & C. 238 ; 31 L. J. Ex. 4.23 ; 7 L. T. 66 ; 10 
W. 11. 759 ; 168 E. R. 873. 

AnnotaWmfi : — Consd. Mabor v. ;Mabor (1867), L. 11. 2 Exoti. 

153 ; Jte Dixon, HeynoB v, Dixon, 11900J 2 Oil. 561. 

732. Mercantile Law Amendment 

Act, 1856 (c. 97), s. 14— Effect on Real Property 
Limitation Act, 1874 (c. 57).] — A mtge.-dood was 
executed on Dec. 10, 1872, by E. to socuro a sum 
of £800, A E. &; M. as the surety for E. jointly & 



severally covenanted to pay the aforesaid sim & 
interest. E. paid the interest up to Dec. 10, loou. 
On Apr. 6, 1889, the mtgee. claimed to rjmk m 
creditor against the estate of the surety, who haa 
since died, for the mtge. debt & unpaid interest 
Held : the claim was not barred as ag^nst 
surety’s estate ; for assuming that Ileal Property 
limitation Act, 1874, s. 8, applied to the c^ of 
a surety, the debt was kept alive as against h^ 
by the payment of interest by the mtgor., & the 
surety was not within the protection of Mereantiio 
Law Amendment Act, 1856 (c. 07), s. 14, that 
sect, not referring to Beal Property limi^tion 
Act, 1833 (c. 27), nor, consequently, to the Act of 
1874.— Frisby, Allison v, (1889), 43 

Oh. D. 306 ; 59 L. J. Oh. 94 ; 61 L. T. 632 ; 38 
W. R. 66 ; 6 T. L. B. 40, 0. A. , ^ 

AnnotatUma :—Cojad. He Wolmowhtmsen, W(imc^us^ 
V. Wolmerebaimen (J890), 38 W. R. 537 , lie E^lana, 
Steward England. [1895] 2 Oh. 820 ; Barnes ». 

[1907] 1 Oh. 330. Mentd. Kirkland v, Peatfleld, [1903 j 
1 K. B. 756. _ ^ 

733. .] — Bradford Old Bank 

V, Sutcliffe, No. 483, ante, ^ 

734. Payments on guaranteed banking account 
— How far effective— As bar to Statute of Limita- 
tions.]— Hartland V, Jukes, No. 726, ante. 

735. New promise by surety after six 

Conditional on failure of debtor’s executor— Effect^ 
— ^A. having signed, as surety for B*» a 3p“t & 
several promissory note made by A. A 13 , & 
called upon after B ’s death for payment of the 
money (luo upon it, requested the holder to apply 
to B.’s extrix. stating, in writing, that “ what she 
should bo shoii lie would assist to make up. 
The extrix. having been applied to, but not paying 
anything ; A.’s conditional promi^ of 

payment became i hereby absolute, & rendered 
hini liable in an action brought aga^t him on 
the note more than six years after its date, & , 

a reasonable time for payment by ^ 

elapsed. — Humphreys v. Jones (1845), 14 M. & 

W. 1 ; 14 L. J. Ex. 254 ; 9 Jur, 333 ; 163 E. R. 
364, 

736. Forbearance to sue — No definite time 
limited — Lapse of reasonable time.]— Hbnton v. 
Paddison, No. 667, ante. 


Part VI. — Surety’s Rights against Creditor. 


Sect. 1.— HOW RIGHTS ACQUIRED. 

Sub-sect. 1. — In General. 

737. From terms of instrument — Extrinsic 
evidence inadmissible.] — By deed of annuity, in 
consideration of £9,000 Diorein stated to be paid to 

L. , E., M., M., the said L. granted to 1). & H. an 
annuity or clear yearly rent of £1,800 for three 
lives, charged ujion his estate ; & L., E., M., & 

M. covenanted to pay the said annuity or yearly 
rent, with a proviso for repurchase by them, or 
any or cither of them. They executed their joint 
& several bond & warrant of attorney to confess 
judgment on the bond, the judgment to be as a 
further security for the annuity. A; to be entered 
forthwith against L. & E., but not against M. & 
M. until default of payment, A; execution not to 
be entered on the judgment against L. & E. imtil 
the annuity should be foHy day s in an*ear ; & 
E., for further securing tlie annuity, agreed, in 


the event of not becoming the purchaser of L.’s 
estate in twelve months, to assign, at L.’s expen^, 
a mtge. which E. held on it, & also to procure the 
guarantee of a competent person for payment of 
the annuity i—Held : E. was a principal grantor 
of the annuity, A not a surety. 

The question, whether a person is principal or 
surety in the grant of annuity, is to bo determined 
on the terms of the instruments ; no extraneous 
evidence is admissible for that purpose.— HoixiBR 
V. Eyre (1840), 9 01. & Fin. 1 ; 8 E. B. 313, H. L. 


Annotationa : — Consd. Strong u. Foster (1856), 17 C. B. 201 * 
Pooler V, Harraflllne (1867), 7 B. & B. S' 

Moaellond (1860), 2 B. & E. 429. Rm. Wytbos v. 
Labouohere (1859), 3 Do G. A J. 693 ; «. L^oaster 

(1865), 6 B. & S. 6n ; e. Banl^ 

[1894] 2 Ch. 32. Mentd. Holme v. BrunskiU (1878), 3 
Q. B. D. 496. 


Guarantor of debentures,] — See Companibs, 
Vol. X., p. 781, No. 4886. 


limitation against tlie surety even in 
tbe absence of a probibition by the 
surety against tbe paj'inent of interest 
by debtor on bis account. — Gopal Daji 


V. Gopal Bin Sonu (1904), I. L. R. 
28 Bom. 248.— IND. 

q. Wheihar awdy liable— JBcwedy 


agaiiiat principal hatred,] — Kbishto 
Kishori Chowdiuiain V. R^ha 
K oMUN MuNsm (1886), I. L. B, 12 
Calc. 330.— IND. 
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Sub-sect. 2. — Where Co-Debtors. | 

738. General rule Knowledge of creditor.] — 

(1) Where two persons give a joint promissory 
note for the debt of one, it is necessary, in order 
to give the other the rights of a surety as against 
the creditor, to sliow that he was only a surety, 
that the creditor knew him to bo so, & that he 
accepted him as such. 

(2) A person appearing on the face of an instru- 
ment to bo a principal debtor jointly with another, 
camiot, at law, set up, as against third parties, 
that he was only a surety. Qu, : whether ho can 
do so in equity. 

(3) Mere forbearance or inactivity on the part 
of a creditor u ill not discharge a surety. 

A., being a customer of a bank, got II. to join 
him in a promissory note to the bank, & sent tlie 
note to the bai^, intimating that he had got 13. 

join him in it ; but the note was not enterc'd 
in A.’s account. After it became duo, A. had a 
balance at the bank larger than the amount of the 
note. In an action on the note by the bank against 
B., he pleaded, by way of equitable' defonoo, that 
he was only surety, was accepted as such by 
the bank, that the bank gave A. time for the pay- 
ment of the note, &; forbore to enforce payment, 
tlie bank might have obtained payment from A. 
if they had not given him time : — Held : even if 
B. could say in equity that he was surety, the plea 
Wiis not proved ; it did not ajipcar that ho was 
accepted as surety ; there was no evidence that 
time had been given to A. so as to discharge B. 
& the bank did not, by refraining from 
appropriating A.*8 balance to the payment of the 
note, discharge B. from his liability on it. — Strong 
V, Foster (1855), 17 0. B. 201 ; 25 L. J. 0. P. 100 ; 
26 L. T. O. S. 62, 100 ; 4 W. B. 151 ; 139 E. B. 
1047. 

Annotations : -—As to (1) Consd. Pooloy v. Harradiue (1857), 

7 E & B. 431. Refd. Wright v. Sandarfl (1857), 29 
h. T. O. 8. 175 ; York City & County Bankinfj Co. v. 
Bainbrid^ (1880), 43 h. T. 732. As to (3) Gonsd. Poolcy 
r. Harradino (18, )7), 7 E. & B. 431 ; Bailey i\ Edwaids 
(1864), 4 B. & 8. 761. Refd. Frazor v. Jordan (1858), 8 
E. & B. 303 ; Mutual Loan Fund Ashooii. v. Hudlow 
(1858), 5 C. B. N. 8. 449 ; GroenouKh v. M'Clolland (1860) 

6 Jiir. N. 8. 772 ; Ewln t?. Lancaster (1865), 6 B. & 8. 571. 

739. Suretyship not apparent on face of instru- 
ment — Joint bond — Release of one co-debtor.] — 
Where three persons entered into a joint bond, 
& it did not appear, either on the bond or condition, 
that two of them were sureties for the other ; — 
Held : a release given by the obligee to the 
representative of one of the deceased obligors was 
no answer to an action against the surviving 
obligors. — ^Ashbeb v, Pidduck (1836), 1 M. & W. 
^^04 ; 2 Gale, 116 ; Tyr, & Or. 1016 ; 5 L. J. Ex. 
251 ; 150 E. B. 659. 

^‘f^J^tion: — Mentd. Husband v, Davis (1851), 10 C. B 

740. Notice of suretyship to creditor — 

Necessity for.] — Strong v. Foster, No. 738, ante, 

741. Effect of.] — Action on a pro- 

missory note. Plea on equitable grounds, that 
deft, made the notes jointly with J. for J.’s 
accommodation & as surety for J. ; & that the 
notes were delivered to pltf. & taken by him on an 
agreement between them that deft, should be 
liable as surety only, & with notice that ho was 
surety only ; & that afterwards pltf., without 

deft.’s consent, gave time to J., but for which he 
might have obtained payment ; — Held : though 
the absolute written contract between deft. & 


pltf. contained in the note could not be varied by 
pai*ol in equity any more than at law, yet an oquil y 
arose from the relation of surety & principal 
between deft. & J., & tl e notice thereof to pltf. 
at the time ho took the note ; A therefore the plea 
was good. 

Qu. : whether the equity would have existed if 
the notice had been after the taking of the notes, 
but before the giving of time. 

The surety on payhig the debt has always a 
right to require the creditor to sue or allow liim 
to sue the iirincipal in his, tlie creditor’s name 
(Coleridge, J.). — Poole y v. IIaiuiadine (1857), 

7 E. &; B. 431 ; 26 L. J. Q. B. 166 ; 28 L. T. O. S. 
367 ; 3 Jur. N. S. 488 ; 5 W. B. 405 ; 119 E. B. 
1307. 

Annotations : — Folld. Taylor r. Butrumh (1859), 5 II. & N. 1. 
Apld. Groonouffh v. MoClollauil (1860), 2 E. 8: F,. 421, 429. 
Folld. Bailey v Edwards (^1864), 4 B. A' 8. 761. Consd. 
Ewiii V. Laiioastor (1865), 6 B. & 8 . 571 ; llouHcr. Bradford 
Barikiiiff Go., [1894] 2 Ch. 32. Refd. Mutual Loan Fund 
Ahsocu. V. 8udlow (1858), 6 Jur. N. 8. 338 ; Uaynor t). 
Fuhsoy (1859), 28 L. J. Ex. 132 ; Jir Davies be Troiufhton, 
Kx p. CJenucll, oto. (Trustees of Huckiiey IVrmauont 
Benefit Bldpr. Hoc.) (1861), 4 L. T. 60; Lawronoo u. 
Walniisley (1802), 5 L. T. 798 ; Boprers v. Hadley (1863), 
2 H. & 227 ; IMce r. Kirkbam (1864), 3 11. A C. 437 ; 

Oiieiilal Financial Corpn. v. Overend, Ouiney (1871), 7 
("h. App. 145, n. ; J’billips v. Foxnll (1872), L. IL 7 0. B. 
666 . Swire v. Itedman (1876), 1 Q. B. D. 530 • Leloester- 
shirc Banking Co. r. Hawkins (1900), 10 T, L. It. 317. 
Mentd. Wake v. Harrop (1802), 7 L. T. 96. 

742. ““ - Acceptance by creditor 

unnecessary.] -(1) Notice to a creditor when his 
dcibt is contract/cd tliat the relation of principal Ac 
surety exists between his co-debtors is suClicient to 
affect him with the consetiuences of that relation 
without any further acceptance of it on his part. 

(2) But it is not a consequence of that relation 
that the creditor, without aii)r inciuiry on the pait 
of the surety, should acquaint him with every 
circumstance affecting th(' credit of the debtor, 
or of any matter unconnected with the transaction 
in which ho is about U) engagci wliicli may render 
it hazardous, the principles applicable to insurances 
not applying to such a case. 

(3) A customer, being desirous of obtaining an 
advance from his bankers on the credit of a surety 
employs solrs. for that purpose, who are also the 
ordinary solrs. of the ban kens, but are not employed 
by them in the transaction in question. The 
solrs., liowovor, give information to the bankers 
as to the sulllciency of the surety, & debit them 
with the costs of preparing the instrument of 
suretyship : — Hild : they could not bo regarded 
as liaving acted for the bankers from the beginning, 
so as to effect the bankers with notice of any 
concealment or misrepresentation on the part of 
the customer towards the surety. 

(4) Bepayment of a sum given by bankem to a 
customer for the purpose of constituting a Parlia- 
mentary qualification, on an understanding that 
it was to bo returned : — Held : not a payment on 
his general account so as to discharge a si^ef^. — 
Wytiies V. Laboucuerb (1869), 3 De G. & J. 
593 ; 33 h, T. O. S. 30 ; 6 Jur. N. 8. 490 ; 7 W. B. 
271 ; 44 E. B. 1397, L.O. 

• As to (2) Difltd. Loiidon Gciioral Omnibus 

O^ir’HJUoway. tmajTK. B. 72. NaUoi^l 

Provincial Bank of Wand Glanusk, 119 U 1 3 K. B. 
335. (Unerally, Mentd. Dressor v, Norwood (1863), 14 
C. B. N. 8. 674. 

743 , j .] — If one maker of a 

I)romi8sory note signs As surety only for the other, 
& the payee has notice of this when he takes the 
note as security ffr money advanced to the 


PAi:>*r , 2 . creditor— NecessUy to l*ur- ii^irumont doll, was a joint pro- 

PART VI. SECT. 1, SUB-SECT. 2. chattels & deft, signed Jointly ^or. it wa« necessary, in order ^ 

SuretuMp not apparent on ^t^B. a Uen note for^the vnretu^- ave • ““^1? 

O/ inSrumSii—^^lSge of price i—Htld : as on the face of the ^^alnst pltf., to establlrii not merely 
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Sect. 1 . — How riyhla acquired: Suh-^ect, 2 . SecL 2: 

Hvb-sccts^ 1, 2 d: Sect. H: Sufj-erci, ! ♦] 

principal, ho cannot give time to the principal 
without the consent of the surety. If he does, the 
surety is discharged in equity, although the payee 
has never agreed to treat him othei*wise than as 
a principal party liable upon the note, for an equity 
arises from the relation of principal & surety & 
notice thereof to the payee ; & if the surety is sued 
on the note after such time given, ho may sot up 
ifio defence by way of plea on equitable grounds. — 
(iRBENouGii V, McClelland (1800), 2 E. K. 
42U ; 30 L. J. Q. E, 1.5 ; 2 L. T. 571 ; 0 Jur. N. 8 . 
772 ; 8 W. Jl. 012 ; 121 E. K. 102 , Ex. Ch. 

Jnnotaiiom Refd. lie DavioH be Tioufirhion, Exp. donttcll, 
file. (TiustfiOb of Hackney, Ponnanont Benefit Bldg. Soc.) 
(1861), 4 L. T. (>() ; Lawrence y. WalmiHlcy (1862), 5 
Ji. T. 798 ; Ewln v. Lancaster (1805), 6 B. & 8. .'>71 ; 
Hwlro V. llodinan (1870), 1 Q. B. D. 530 ; Xlouso v. Bradford 
Banking Co., [1894] 2 Ch. 32. 

744. Suretyship apparent on face of instrument 
— Joint bond.]— A mott v. Holden, No. 150, ante. 

74 , 5 , __ — ,] — Deft, executed a bond, on 

the face of which it was stated that he was surety 
for 0., but by which he & jointly & severally bound 
themselves absolutcdy to pltf., subject to a 
defeasaTK'e making the bond void 011 payment of 
an annuity, which it was recited that (k had agreed 
to gj‘aut to pltf. i)(dt. L C. also jointly Ac severally 
covenanted with pltf. to pay the annuity. Deft, 
liaving become bkpt. At obtained his certilicate : — 
11 eld : d<‘ft. was a surety only ; pltf. could not have 
l)roved against his estate as an annuity creditor ; 
At consequently the bkpey. & certificate were no 
bar to an action for instalments of the annuity 
becoming due subsoctuently. — White v. (Iorbett 
(18511), 1 E. & E. (192 ; 28 L. J. Q. H. 228 ; .32 
J.. T. O. 8. 390 ; 5 Jur. N. 8. d07 ; 7 W. It. 303 ; 
120 E. It. 1009, Ex. (111. 

Suretyship created by retirement of member of 
nrm.| - See Dait IX., 8 ect. 2, sub-sect. 3 , A. ( 6 ) 
iv., pod. 


SEcr. 2.~ BEFORE DEMAND OF PAYMENT. 

SuB-bEiT. 1 .— In General. 

746. To compel creditor to sue for debt Upon 
payment of money -& Indemnifying against costs.] 
— Wriout V, 8iMrbON, No. 498, ante, 

747. 1 — Pooley V, IIarradine, No. 

711, anfe. 

7^. — - — . 1 — (l)A surety is not entitled 

in 8cotland or in J^lngland to have an assignment 
of the principal security unless he pays the debt in 
full. 

(2) I apprehend that that is a misapprehension 
of the principle of equity which entitled the surety 
to call upon the creditor to disown the principal 
debtor. Unquestionably the surety had no such 
right except lie undertook to pay the debt (Loud 
W icsTBURY C.).— Ewart v, Latta (1805), 4 Macq. 
983, li. L. 

749. ,]- Newton v, Ghorlton, No. 809, 

post, 

750. .] -A surety is entitled at any time 

to require the creditor to call upon the principal 


debtor to pay off the debt, or himselt to pay off 
the debt, and when ho has i)aid it off he is at once 
entitled in the creditor’s name to sue the principal 
debtor (Smith, L.J.). 

No case has yet decided that a surety lias been 
discharged by an agreement by the principal 
creditor to give time to the debtor where the surety 
had himself agreed not to require the debtor to 
relievo him until ho was himself sued (IjINDLEY, 
L.J.). — House v, Bradford Banking Co., [1894] 
2 Oh. 32 ; 63 L. J. Oh. 337 ; 70 L. T. 427 ; 10 
T. L. R. 291 ; 38 80I. Jo. 270 ; 7 H. 127, 0. A. ; 
on appeal, [1894] A. 0. 586, H. L. 

Anmtation : — Mentd. Goldfarb v, Bartlett be Kronicr, [ 1920 ] 

1 K. B. 639. 

751. To pay off creditor.] — Alexander v. Vane, 
No. 939, post, 

752. .]- Green v, Wynn, No. 052, post, 

753. .] — Swire v, Redman, No. 941, post, 

754. To benefit of collateral securities.] — The 
riglit of a surety against tlio security given to the 
creditor by the principal debtor arises at the time 
of his becoming surety, Ac docs not arise merely 
if, Ac when, ho discharges the obligation of the 
principal debtor. 

It certainly is not tlie law that a surely has 
no rights until lie pays the debt due from his 
piincipal ((’ozens-Hakdy, ,1.). Djxon v, Steel, 
[1901] 2 Ch. 602 ; 70 L. J. Ch. 791 ; 85 L. T. 404 ; 
50 W. R. 132. 

Right of surety to securities after payment.] — 
See Sect. 4, sub-sect. 2, post. 


SuB-bECT. 2 .-Tn Respect of Eidelity 
Guarantee. 

755. Right to call on employer to dismiss em- 
ployee In case of misconduct.] -Burgess v. Eve, 
No. 666, ante, 

750, _ ,1 Sanderson v, Aston, No. 

1208, post, 

757. - - Employer without power of 

dismissal.]— Caxton Ac Arrington Union v. 
Dew, No. 1 163, post. 

Discharge by variation of terms of contract.]— 
See Part IX., Sect. 2, sub-sect. 1, C. (</), 

Discharge by laches of creditor.]— Afcc Part IX., 
Sect. 2, sub-sect. 7, 0., post. 

Discharge by change of position of parties.] — 
See Part IX., Sect. 2, sub-bect. 3, A. (/>), & B. ((>), 
post. 


Sub-sect. 3. — Cancellation of Guarantee. 

758. Right of cancellation — For fraud or mis- 
representation by creditor.] — Pendt.ebury v . 
Walker, No. 1052, 2 >ost, 

759, .] — A joint & several bond in 

the x)enal sum of £500 was executed by M., a baker 
Ac contractor, as principal, Ac pltf. as surety to B. 
Ac 0., a firm of millers. The conditions recited that 
M. had entered into a contract witli Govt, for a 
supply of bread, Ac had applied t» B. Ac C. “ to 
supply him with flour to enable him to caiiy out 


ho ^^a8 ill fact a Buroty but that 
pltf. was aware thereof. — H aiuus v. 
Ferquson (1922), 63 D. L. 11. 672 ; 
15 Sosk. L. H. 533 ; [1922] 1 W, W. H. 

lllo. — CAN. 


ho has paid the debt before he assigns 
such securities, but may do so at any 
time to the creditor, in discharge of 
his liability. — P aton v, Wilkes (1860), 
8 Gr. 252.— CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

7M I. To benefit of colkUcral seew 
lie ft ,] — A surety holding oollaterai 
deouritics is not bound to wait until 


PART VI. SECT, 2, SUB-SECT. 2. 
s. Eiuht to notice of employee* $ 
niisrcmducf.] — 8. became cautioner to 
an insurance co. lor 3. On Aug. 11 


J. embezzled £25. On Sept. 25 J. 
confessed his crime, & on Oct. 8 ho ab- 
Rconded. On Oct. 11 the co. gave 
information to S . : — Held : the co. had 
failed to intimate tlmeously to 8. 
the criminal conduct of .1., & weio 
barred from claiming agaiubt 8. under 
the bond of giiarantee. — S n \i>noN r. 
London, Edinbl'koh & Glasgow 
Ahsuravoe Co. (1902), 5 F. (Ct. of 
Seas.) 182.- SCOT. 
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such contract,’* which they had agw'od to do upon 
M. ^ pltf. entering into the above bond “ for the 
due ])ayinont to them of the price agr(‘ed upon for 
such flour” <fc the bond was conditioned to be 
void if M. duly delivered to B. As C. all bills 
authorised to be drawn by M. on tJie Payinasttu- 
(jeneral ; As if M. As pltf. should, within a period 
specified, pay to B. As C. all moneys due to them 
from M. “ for the flour so sujiplied as aforesaid.” 
It appeared as the residt of evidence tliat at 
the time when pltf. executed the bond, M. As the 
agent of B. As C. being present, he asked the agent 
whether there were any trade dt‘hts owing fmm 

M. to B. As (^, As the agent said ‘‘ No.” Upon the 
faith of this representation he executed the bond. 
At this tim(‘ there was a trade debt owing from M. 
to B. As (’., but the usual credit allowed for rc‘pay- 
ment had not expired : — Held : pltf. was entitled 
to be relieved against th<‘ bond, on the ground of 
misrepresentation. Ji. As (J. adniitttMl tliat they 
never did. As never intended to supply M. with 
hour of the siiine quality as that sptTilied in the 
conditions of the tlovt. contract, of which condi- 
tions th(‘y said they wen* ignorant. ; but inasmuch 
as they had bound pltf. to make payment to them 
of the price agreed upon for “ such flour ” as w'ould 
(‘uable M. to carry out the contract, A' they 
admitted they did not furnish M. with such flour, 
pltf. w^as entitled on this ground also to luue his 
execution of the bond eaneidled. 

A surety is bound only to the lett(‘r of his 
engagement. Jf that (‘ngag(‘in(‘nt is altered in a 
single lint*, no matter whetlu*!* it be altered for the 
henetit of the Hurt‘ty, or wdietJuu* the alteration be 
innoccuilly nuuh*, tlie 8ur(‘iy is entitl(‘d to he 
reli<‘ved Irom th(* engagement. Hlint v. Uhown 
( lHn2), 4 !)(* (J. F. tVs J. ; 0 Ji. T. 020 ; H Jur. 

N. S. 002 ; 10 W. Jf. 500 ; 45 K. ii. 1225, L. U. 

760. - - - -.J -Batten, Carne As Caune’s 
BANK iN(i Co. r. Keei) (1002), TitncHy Apr. 14, 
C. A. 

761. Parties to action — Where no right of con- 
tribution— Co-surety not necessary party.]— 1*en- 
DLEBURY V. WALKER, No. 1052, pOSt, 

762. Where right of contribution — Co- 

sureties & principal debtor necessary parties.] - 
One of two sureties who had joined the princii)al 
debtor in a bond, filed a bill to set aside the 
transiiction on tlio ground of fraud, As j^rayed an 
mcount of the jiayments of the bond:— //c7d: 
the iirincipal debtor As the co-surety were nec(‘ssary 
j>arUes, notwithstanding Ord. 22 of Aug. 1S4I. 
Aljat-j V, Houlden (1812), (> Heav. 118 ; 12 I/. ,1. 
Oh. 181 ; 40 K, B. 782. 

Ahnotatum : Menld. I*i!ic r. Majo (IST.’O, 2K L. T. r.r»2. 


Sect. 2. -ON DEMAND OF PA\MENT. 

Sub-sect. 1. — In OKNvniAL. 

763. Right to raise defence on equitable 
grounds.] — Indorsees of bills of exchange as a 
security for a floating balance due on the accounts 
between them As the drawer had notice that the 
acceptor was a surety for the drawer. They after- 
wards entered into an agreement with the latter 
that tlie existing debt should be liquidated by the 
drawer buildhig for them certain ships. As should, 
in the meantime, be secui'od by a policy of assur- 
ance : — Held: (1) time was thus given to the 
principal debtor, As the surety was released in 
equity, if not at law also ; (2) a creditor who holds 
a floating guarantee from a surety cannot, without 
the surety’s consent, give time to the principal 
<lebtor as to a portion of the debt, without reserving 


the creditor’s rights against the surety, & yet hold 
the surety liable for that portion ; (2) whether 
the acceptor could or could not use, by way of 
defence to an action by the holders of the bills, 
the giving of time by them to the drawer, he 
was not bound to do so, but might, at the risk of 
costs, defend the action on other grounds, Ac also 
institute a suit for ecpiitahle relief an injunction 
to restrain the proceedings at law, though if the 
matter had been pleaded at law. A: tlio ct. of law 
liad adjudicated on the plea, the ciise might have 
been difTerent. — D avies v, Stainbank (1855), 2 
Be (1. M. A: (J. 279 ; cited in 7 D. Ai B. at p. 427 ; 
42 K. H. 1297, B.J.I. 

Ammtniionfi : — As io (1) Consd. v. Uamulliu* 

7 E. ^ H. 431 ; Circonoutrh r. M«*C’lt'fluad (1800), 2 E. 
421). Expld. Oiiental Fiiiaiicitil (\)ri)n. r. Ovorund. Gxirnoy 
(1871), 7 Ch. App. n. (2) Cousd. Poolcy v, 

jJamidim* (18.07 ), 7 E. ^V: 11. i:u. Rdd. Scbolellold r. 
Tt*mplcr(180‘)), 28 L. J. Cli. 1.02 ; Waku r, Ilarron (1802), 

1 H. & C. 202; J)uiu*aii, Fov i*. North ^ South Walon 
Bunk (1880), 0 Ap[». (’its. 1 ; Jh»usti r. Bradford BankiiiK: 
(’o., 1 180 1 1 2 .32; JicloostcrHhiro Banking (’o. r. 

IfawkinH (1000), 10 T. L. H. 317. As to (3) Refd. Strong 
r. Foster (18.0.")), 17 C. B. 201 ; }*ooh'y r. Harrudino (18.07), 

7 E. A, B. 431 Thornton r. ]\rcKe\van (1802), 1 Now Hop. 
JO. 

764. Plea of fraudulent connivance between 
debtor & creditor.) A plea by a surety that a 
judgment was obtained agaiu.st his principal by 
fraud, viz. by plff. iu tliat suit fraudulently 
procuring deft. U) confe.ss, Ai by ih‘ft. falsely 
fraudulently confessing the action, without 
averring more, is bad. 

The })arti(*s to a ]‘epl(‘\in suit r<*ferii‘tl to arbn. 
the time t)f paym(*nt of the rtnit, with (‘ortaiii 
claims of the tenant on tlio landlord for damages, 
with liberty for the tenant t-o deduct th(‘m, when 
awarded, from tin* r(‘nt, A: agi’oeil to suspend 
proceedings in repl(*vin p(‘nding llie r<*feronce. 
Aft/or award maiic* ; Held: the sureties in the 
replevin bond were not thereby discharged.--- 
Moore v. Bowmaker (1812), 7 Taunt. 97 ; 2 
Marsh. 292 ; 120 JO. Jt. 29 ; md)Heq\ient proeeedwgs^ 
sub nom. Bowmaker r. Moore, 2 Price, 214 ; 
(1819), 7 Jhice, 222, lOx. Uli. 

Annoiaiions : — Consd. AtcIk'i* r. Halo (1828), 4 Bing. 4C4 ; 
The Harriott (1842), 1 Wjii. Bob. 182. Reid. Michuol r. 
lVIyor« (1843), 0 Man. iV (1. 702. 

765. —.1 — An injunction liaving been 
obtained to restrain procetnlings in an action on a 
bond iu which pltf. liad joined as a surety, on th(» 
ground of misi'epres(»ntat ion on the part of the 
obligee, A:, a deviation by him, with the con- 
eurrence of the ])riricii)al oldigor, from the terms 
7>f th<* contract on wliich the bond was founde<l, 
A6 it aj)y)earing on the evidence that there Wfis 
reason i-o suyipose tliat/ there liad been sucli 
misrc*pie.seiitation At deviation, although the 
eviilence was not eouclusivo on tlie point : the 
ct. r<*fused on motion to dissolve the injunction, 
or to put i)ltf. on the U*rms of bringing the money 
into ct. — Allan v. Inman (1842), 7 Jur. 423 ; 
previous proceedings^ 7 Jur. 28. 

766. Right to re-open accounts.) - In the 
winding up of cos., where the surety for a defaulting 
liquidator becomes liable upon his bond, it is not 
the practice to give notice to the surety of the 
taking of the accounts os against the liquidator ; 
but if the surety b(*cornes aware of the taking of 
the accounts Ao api>li<*s for leave to attend, such 
leave will be granU‘d at his own expense. 

H. was appointed liquidator in a winding up. 
The 0. Society became his sureties for £3,000, Ac 
for that purpose entered into a bond, which 
pix)vided that the certificate of the chief clerk 
should be conclusive evidence os between all 
partic'H that the bond had been forfeited to the 
amount stated in the certificate. On tluj bkpey. 
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Sect 8. — On demand of payment: Suh-aecte. 1, 2 

<fe3.] 

of H. a fresh liquidator was appointed in his place. 
The accounts of IT. which were carried in & 
vouched without any notice having been given to 
the society, sliowcd a probable deficit of £1,500. 
The society, on receiving notice of the date fixed 
for tlie final passing of the accounts, attended & 
asked to have them re-opened in their presence. 
The ct, allowed the society to have the accounts 
re-opened, on the terms that they should pay into 
ct. the whole of the £3,000 for which they were 
liable, together with £100, for the costs of such 
re-opening, & should undertake to pay interest 
on the amount to be found due from them, & pay 
the costs of the application . — Be Birmingham 
Brewing, Malting & Distilling Co., T/td. (1883), 
52 L. J. Oh. 368 ; 48 L. T. 632 ; 31 W. R. 416. 

Right to benefit of composition of debts by 
principal debtor .] — See Contract, Vol. XII., p. 493, 
Nos. 4022-4024. 

Defence that time given to debtor .] — See Part 
IX., Sect. 2, sub-sect. 4, poat 


Sub-sect. 2. — Sbt-Ofp. 

Set-off generally, see Sbt-Ofp. 

767. What may be set off — Debt due to debtor 
from creditor — On other transactions.] — Where 

A. joins as surety for B.*s debt, the mere circum- 
stance of a balance, to the amount of the debt, 
being owing from the creditor to B. in other 
transactions, is no discharge to A. from his surety- 
shij). — Harrison v. Nbttlestitp (1833), 2 My. & 
K. 423 ; 3 L. J. Ch. 80 ; 39 K. R. 1006. 
Annotations: — Refd. Thornton v. MXewan (1802), 1 Hem. 

Sc M. 62r). Mentd. Jte James, E'x p. Mudle (1842), 12 L. J. 

Boy. 25 ; Cliuok v. Cromer (1848), 2 Ph. 477. 

768. Set off available to foreign 

debtor by foreign law.] — If a bill of exchange is 
drawn in one country &; payable in another, & the 
bill is dishonoured, the drawer is liable, according 
to tlie leo! loci co?itracfus, & not the law of the 
country where the bill was made payable, but where 
a bill is drawn generally, the liabilities of the 
drawer, acceptor, & indorsers, are governed by the 
laws of the countries in which the drawing, 
acceptance, & indorsement respectively take place. 
The principle of compensation in the civil law, 
adopted by the Dutch -Roman Law, applies to 
bills of exchange, & a debt due b>[ a debtor to a 
creditor is extinguished by a liquid debt of the 
same amount due from the creditor to the debtor. 

A., resident in Demerara, drew a bill of exchange 
in favour of B., also resident in Demerara, payable 
in London, upon O., resident in Scotland, & C., 
accepted tlie same, making it payable in I^ndon. 

B. indorsed the bill to D., who shortly afterwards 
became bkpt. When O.’s acceptance became 
due, ho held two bills of excliange accepted by 
D., which were dishonoured protested for non- 
payment. D.’s assignees did not proceed against 
0., but brought an action in Demerara against 
A. & B., the drawer & indorser, who pleaded a 
right of set-off to the extent of the two bills 
accepted by D., which the Supreme Ct. disallowed, 
& f o\md for pltfs. ; — Meld : ( 1 ) the bill having been 
drawn in Demerara, the Dutch-Roman Law, in 
force in that colony, must govern the case, &, by 
that law, the bill accepted by C. was compensated 


or extinguished, pro tanlo, by the bills accepted by 
D. ; (2) a surety was entitled to avail himself of 
this rule of law, in respect of a debt due to the 
principal debtor ; (3) the drawer Sd indorser wore 
to be deemed sureties for the acceptor, & entitled 
to plead this right of set-off. — ^A llbn v, Kemble 
( 1848), 0 Moo. P. O. 0. 314 i 13 Jur. 287 ; 13 E. R. 
704, P. 0. 

Annotations: — As to (1) Ezpld. Hoiiquott-e v. Overmann 
(1876), L. R. 10 Q. B. 525. Reid. Glbbft D. Fremont 
(1853), 9 Exch. 25 ; Branley v. S. E. By. a802), 12 O. B. 
N. S. 63 ; Hireohfleld v. Smith (186G), 35 L. J. O. P. 177 ; 
Lebel r. Tucker (1867), L. It. 3 Q. B. 77 ; Home v. Kou- 
quette (1878), 3 (j. B. D. 514 : Cku^anova v. Meier (1885), 
1 T. L. K. 213 ; Re CommorciaJ Bank of South Aiisiralla 
(1887), 36 Cb. D. 522 ; Alcock v. Smith, [1892] 1 Ch. 238. 
As to (2) & (3) Refd. llouQuette v. Overmann (1875), L. H. 
10 Q. B. 525. (ienerally, Mentd. Sharpies t). Rickard 
(1857L 2 H. & N. 57 ; Sheppard v. Bennett (1870), L. IX. 
3 A. oC E. 167 . 

769. .] — In an action against a 

surety to recover a part of a debt, by the first & 
second counts pltfs. declared as indorsees of a bill 
of exchange drawn by them, & accepted by H., 
indorsed by pltfs. to deft., & by him to pltfs. ; 
the third & fourth counts were upon another bill 
of exchange ; & the fifth count was upon a deed 
whereby deft, bound himself to secure payment by 
II. of his two acceptances. The counts upon the 
two bills averred that pltfs. indorsed the bills to 
deft, without consideration, in order that they 
might ho indorsed by deft, to pltfs. for the purpose 
of deft, becoming surety for the payment of the 
bills by the acceptor, H., to pltf. As to a sum of 
£4,600, part of the money so alleged to have been 
secured by the bills & deed, deft., to the five 
counts, pleaded, on equitable grounds, that the 
two bills which were guaranteed by deft, had been 
given for the balance of the purchase-money for 
certain stations in New South Wales, previously 
purchased by II. from pltfs., under an agreement 
which provided, that in case of any dispute 
between the vendors & the purchaser as to any 
matter connected wdth the sale, such dispute should 
not annul the sale, but should be referred to arbn. 
in the manner therein stated ; & the plea further 
stated, that a dispute had arisen as to the extent 
of land comprised in the stations, that II, had 
appointed one S. as his arbitrator, that pltfs. 
neglected to appoint an arbitrator, & that S. made 
his award concerning the dispute, & thereby 
awarded that pltfs. should pay to H. £4,606, in 
satisfaction of his claim. The plea also stated, 
that H., before the commencement of the suit, 
claimed & offered to deduct &: set-off the sum of 
£4,006 against an equal amount in price ; — Ileli ; ( 1 ) 
the plea constituted a good equitable defence to the 
action, as, from the nature & terms of the contract 
set forth in the plea, the compensation admitted 
to have been awarded was an abatement of the 
price of the stations, & reduced pro tanto the 
amoimt of the purchase-money then unpaid, & 
as in equity deft, might have claimed the benefit 
of the amount of compensation awarded as a 
deduction, he was entitled to put this forward as 
a defence, on equitable grounds, to so much of the 
cause of action as was covered by that amount ; 
(2) in considering the validity of the equitable 
lea with respect to parties, it was necessary to 
ear in mind, that II. was not a necessary party 
to the action, as a ct. of equity could, without 
making Tl. a pai-ty, grant an unconditional in- 
jimction restraining pltfs. from suing out execution 


PART VI. SECT. 8, SUB-SECT. 2. 
t. What may he set off — Debt due 
to debtor from creditor.}— -A surety may 
set-oiX wliat is due by pltf, to the 


principal. — C aps of Good Hope Bank 
(Liquidators) v. Forde & Co. (1890), 
8 S. C. 30.— S. AF. 

a. Fidelity ffuarantee — Volun- 


tary paymenis by employee.] — A 
gruarantor under a fidelity policy 
Is not entitled to set off against tho 
loss, for which he is liable to the 
assured, payments voluntarily made 



Pabt VL— Subety’s Rights against Creditor. 


upon a judgment, so far os related to the sum of 
£4,606, to \^hich the plea applied. — ^M urphy v. 
Glass (1869), L. R. 2 V. 0. 408 ; 6 Moo. P. O. O 
N. S. 1 ; 20 L. T. 461 ; 17 W. K. 592 ; 16 K. 11. 
627, P. 0. 

770. .]— Bbchervaisb v. Lewis, No. 


901, post. 

771. .1 — Alcoy & Gandia Railway 

& Harbour Co., Ltd. v. Greenhill, No. lOKJ, post. 

772. Dividends received by creditor irom 

debtor’s estate.] — T hornton v. M’Kewan, No. 
023, ctfitc. 

778, Debt due from creditor to co-surety — 

Assigned to both sureties.] — Action on a covenant 
to pay all liabilities which pltf. might incur under 
a deed of assignment made between pltf. & other 
parties. Deft, pleaded that the <;ovenant was the 
joint & several covenant of himself W., & that 
before action pltf. was indebted to W. in an 
amount exceeding pltf.’s claim against deft. ; 
A; that W. had assigned pltf.’s debt to himself 
& deft, in equal shares as tenants in common. 
As to one-half of pltf.’s claim, deft, claimed to set 
off one-half of the debt so assigned, & as to the 
other half, deft, said that ho was entitled to be 
exonerated by his co-surety W., & to (‘all upon 
him to contribute in equal shares to the payment 
of pltf.’s claim, & was entitled to set off the share 
remaining vestisd in W. against this pjirt of pltf.’s 
claim ; — Held : the defence was no answer t-o 
pltf.’s claim. — Bowyear v. Pawson (1881), 6 
Q. B. D. 540 ; 50 L. J. Q. B. 495 ; 29 W. H. 601, 


T>. C. 


774, Whether debtor necessary party.] — Murphy 
V. Glass, No. 769, ante. 

See, also. Part V., Sect. 7, sub-sect. 3, ante. 


admitted only in favour 
of creditors of the same debtor, except upon Pome 
special equity ; as in the case of drawer & acceptor, 
or principal^ surety.- E.t p. Kendall (1811), 17 
Ves. ,>14 ; 34 E. U. 199 ; sub nom. He Dawks 
Ex p. Kendal, 1 Rose, 71, L. G. 

Consd. Dova>jira r. NoMo (1816). 1 Mcr 
529 ; Thorpo v. JaclcHon (1H:J7). 2 Y. & 0. Kt 5/)V* 
Kendall v. Haiiiiltoii (1879), 4 App. Gas. 604. ’ Refd! 
Dovaynos v. Noble (1831). 2 Pima. & M. 495 ; WllklMon 

‘“"j, winter «. iSneU 
U838). 4 My. & Cr. 101 ; Brown v. Gordon (1852). 16 
Boav. 302 ; Lyth V. Ault (1852), 7 Exch. 669 ; Lod^e r. 
Prichard (1863). 1 Do G. J. & Siu. 610; Jfc Stratton 
Ex p. Saltinp: (1883), 49 L. T. 691. ^ iranon. 

777. .]— 7?e Westzintiiur, No. 801, 

post. 

778. .] — A firm in Ceylon employed a 

firm in England as their agents &; factors, the course 
of business being that the Ceylon firm consigned 
cargoes to the English firm for sale on their 
account, & drew bills on the English firm against 
the consignments. Consignments of coffee having 
been made in this manner, As bills accc])tod by the 
English linn against thc'm, the English linn pledged 
the eoffee, togctlier with cert>ain securities of their 


own, with T., their* broker, to secure a lai’ge debt 
due from them to him. The English firm became 
insolvent & executed a creditors’ deed under 
Bkpey. Act, 1861 (c. 131), tlum T. sold the coffee, 
which produced more than sutliciont to cover the 
bills drawn against it, A: enough of Ihe other 
securities to satisfy liis debt : — JIM : tlio Ceylon 
firm were entitled, as against tlie English linn in 
liquidation, to have tire regaining securities in 
T.’s hands marslialli'd, A 5 to have a lien thereon 
for tlu* balance due to them upon the coffee 
transaction . — Re Holland, Ex p. Alston (1868), 
4 (’ll. App. 168 ; 19 L. T. 542 ; 17 W. R. 206, 
L. C. A. L. J. 


Ainiotaiion : — Apld. lie 81 rail on, Ex p. Sailing (1883), 25 
(’h. D. 148. 


Sub-sect. 3. — Marsh atjjng Securities. 

Marshalling of assets, generally, see Equity, 
Vol. XX., pp. 499-503, Nos. 2298-2328. 

775. Right to compel resort to other fund — Not 
available to surety.] — A. being indebted to B. 
lodges several securities for money with him, as 
collateral securities for that debt. A. afiei-wards 
borrows a further sum of money of B. for which 
C. becomes his surety. A. becomc's hkpt., A& B. 
calls upon C. to pay the second debt. The 
securities in the hands of B. being more than 
sufficient to pay the first debt, C. shall have the 
benefit of the suri)lus in reduction of tlie second 
debt. — PRAED V. Gardiner (1788), 2 Cox, Eq. 
(’as. 86; 30 E. K. 40, L. 0. 

Annotalinn Expld. Dnnenn, Eo\ r. Noitli A' South WaloB 

Bank (1880), 6 App. (’as. 1. 

776, . — J --Discretion of the l^ord 

Chancellor to stay a dividend in bki)cy. for the 
general benefit of the creditors, not exerted, to 
increase the dividend by throwing joint creditors 
of the bkpts. & a deceased partner upon his assets 
in favour of creditors of the survivors only ; the 
equity of joint creditors against the suiplus of the 
separate estate, though the debt sui'vives at law, 
being open to equitable circumstances ; upon the 
state of the accounts, or subsequent dealing with 
the survivors ; which may discharge the assets ; 
Ac the equitable arrangement, confining creditors to 


779. -.] n., was surety to an insur- 

ance CO. for a loan secured on polici('s on the life 
of the debtor. 3’ho office held another policy as 
security for another loan from tlie sniiie debt/or. 
The debtor became bkpt., Ac ihe co. sued Jf. 11. 
paid part of the delit Held : on tlio falling in oC 
the ])olicies, H. was entitled to have the socuritios 
marshalled so as to be j)aid in full including the 
costs of defending the action. — IIkyman v, Dubois 
(1871), L. R. 13 Eq. 158; 41 L. J. Ch. 224 ; 25 
L. T. 558. 

780. -- (1) A partnership firm 

wrongfully j)ledg(‘d to ilieir bankers to secure a 
dc'bt of the firm, the delivpy warrants of some 
brandy wJiich liacJ been left in their custody in the 
ordinary course of business by the owner. One 
of the partners in the film had no knowl(*dge of ihe 
fraud. The debt due by the firm to the bankers 
was also secured by a separate guarantiee of the 
innocent partner. The firm filed a liquidation 
petition Ac the bankers sold tlie brandy Ac applied 
the pi’occH'ds of sale in pai*t iiayment of their d(jbt. 
The owner of tlie brandy knew nothing of the 
pledge until tiio stoppage* of the tirm. The 
separate e.statc of tiie innocent partner was 
sufficient to pay all his separate cr(*ditors in full 
(inclutling the balance r(*maLning due to the 
bankers) Ac to leave a sui'plus : Held : the owner 
of the brandy was entitled to have the bankers’ 


by the person whose fidelity Is gua- 
ranteed, to or for the use of the 
U. Shaw (1901), 27 

V. L. 11. 70.— AUS. 

PART VI. SE(rr. 8, sub-sect. 8. 
775 i. RigM io compel resort to other 


fund— Not available to surety . ] — ^Whero 
a mtge. is given by the principal 
debtor & his surety over two proper- 
ties, separately owned by the principal 
& surety, to secure the debt of the 
prinoipw, & the latter subsequently 
gives a second mtge. to a fourth party 
over his land only, the surety is 


entitled to have the socuritios mar- 
shalled, so as to enable the debt to bo 
paid out of the property of the prin- 
cipal debtor urfor to resort to tbe 
property of the surety. — New Zea- 
land Loan & Mercantile Aorn(jy 
Co., Ltd. v. Loach (1912), 31 N. Z. 
L. R. 292.— N.Z. 
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Sect 3 . — On demand of 'payment : Suh-aect. 3. Seel. 
4; Sub-aecta. 1 d: 2, A, d' H. (a), (b) <fc (c) i.] 

securities marshalled &, to the extent of the value 
of the brandy to have the benefit of the guarantee 
& to x^^ovo against the separate estate of the 
innocent partner. 

(2) Suretyship arises out of contract, not from 
tort (Pry, L.J.). — He Stratton, Hx p. Halting 
(1883), 25 Oh. D. 148 ; 53 L. J. Ch. 415 ; 49 L. T. 
094 ; 32 W. B. 450, 0. A. 


SKcr. 4.— AFTER PAYMENT. 

Sub-sect. 1. — Uecovery op Money improperly 
Paid. 

781. Money paid In ignorance of facts.] Pitt*, 
was co-surety with K. in a bond given by B. to 
the guardians of a union, conditioned for the duo 
accounting to tliern of moneys received by him as 
treasurer. At the time the bond was entered 
into, 13. was a member of a banking firm into wliich 
the moneys of the union were afterwards paid, 
drawn out by th(‘ guardians by clieques in tJi<*ir 
name. The firm be(*ame bkpt., Ac B. having 
ceased to be treasurer the guardians demanded of 
X)lf>f., as sucli surety, the balance duo from B. the 
lat/O treasurer. Pltf., in ignorance of the fact-*, 
paid the money : —Held : ( I ) the sureties were not 
liable on the bond, Ac pltf., having paid the money 
in ignorance of the facts, was entitled to recover 
it back; (2) K., th(‘ co-surety, could not be joined 
in the action.- Mills v. Alderbury Union 
(1849), 3 Exch. 590; 18 L. J. Ex. 252 ; 12 
L. T. O. S. 454 ; 13 J. V. 021 ; 154 E. K. 980. 
AnnotniUm : — Aft to (1 ) Reid. Montefloro v. I/loyd (1803), 15 
a B. N. H. 203. 

Money paid under mistake of law.]— aS'cc Mis- 
take. 


Hub-rect. 2. — Subrogation. 

A. In General. 

782. Right to stand in creditor’s place — As to 
all rights & remedies.) Stirling v. Forrester, 
No. 1033, post, 

783 , . _ — It is a xuincijile of (*quity, 

that a surety paying a debt shall be entitled to all 
tlie rights Ac i-eniedies which the principal creditor 
had, so as to work out his indemnity by iiayment. 
lie is entitled to every remedy within the r<‘ach of 
the creditor, Ac may compel the creditor to render 
all those riglits A: remedies available. 

If the surety had not paid the debt even, but 
upon a bill tiled against the principal creditor he 
offered to pay it, & stated the fact of the debtor 
having gone abroad, Ac that without the relief 


of equity ho could have no other remedy for his 
debt, he might compel the principal creditor even 
to sue out a fiat so as to work out his payment & 
indemnity (Sir (1. Bose). — Re Bogers, Ex p. 
Bogebs (1835), 4 L)cac. Ac Cli. 623 ; 2 Mont. Ac A. 
153 ; 4 L. J. Bey. 19. 

784 . ,j — Deft, only contends that 

after having made these payments, or, at the time 
of making them, ho is entitled to have the policy 
handed over to him, which was assigned to pltfs. as 
a security for f he debt duo to them from the principal 
debtor, for whom he was surety, alleging that 
pltfs. had refused to hand it over to liim, although 
ho offered, on receiving it, to pay the sums which he 
owed them, still offering to pay these same, Ac to 
indemnify pltfs. ... As a surety, having done all 
that is incumbent upon liim in the fulfilment of his 
engagement, ho would be entitled, as against the 
debtor for wliom he was surety, to stand in the 
slioes of tlie creditor, Ac to have an assignment of 
any .security which the satisfied creditfji* held for 
the debt guaranteed. But no authority was cited 
to sliow what jirecise relief a ct. of equity would 
have given to deft., if judgment liad been obtained 
against liim in this action ; AC, at all events, he 
would be (‘ntitled to no relief against the judgment, 
unless he filed a bill against the now pltfs. & the 
I)rincix>al debtor, Ac iiaid into ct. or undertook to 
pay tlie sums which he admits he owes to pltfs. 
on the judgment, lie could only ask for a 
temporary or conditional injunction against suing 
out execution on the judgment, not for a perpetual 
or absolute injunction (Eobd Campbell, C.J.). — 
WODEHOUSE V. Farrbuotiier (1855), 5 E. Ac B. 
277 ; 3 C. \u ll. 1353 ; 25 L. J. Q. B. 18; 25 
L. T. O. S. 197 ; 1 Jur. N. S. 998; 119 E. B 
485. 

Annoiatiom : Befd. Elliott x\ Mason (IH57), 26 Ti. .F. Ex. 

175. Mentd. Wakloy v. Erogrprott (1863), 12 VV. It. 86; 

Jeffs 1 ). Day (1866), L. It. 1 y. B. 372. 

785. .] — D. Ac P., under a covenant 

in a mtg('. deed, paid the premiums on a life policy 
fonning part of tlic security, as sureties. By a 
contemporaneous instrmnenl, to which they were 
not parties, the equity of redemption was assigned 
in trust for the benefit of the creditors of the mtgor., 
Ac D. signed tlie trust deed as a creditor. The 
mtge. was X)aid off, A: the x^olicy was sold by the 
trustee of tlie creditors’ deed, under a power 
contained thorcMu. A creditors’ suit being 
instituted \~Ilcld : tli(‘ creditors were not entitled 
to take the money produced by the sale of the 
policy, without making payment in satisfaction 
of the xiremiums paid by 1). Ac P. — ^Ayj.win v. 
Witty (1861), 30 L. J. (^i. 860 ; 9 W. B. 720. 

An7U)i(itUms Keia, lie Leslie, Leslie r. French (1883), 23 

Oh. D. 552 ; Falekc v. Scottish Imperial Insee. (1886), 3 4 

Oh. D. 234. 

786. - Against persons claiming under 

him.] — A surety who pays off a debt for which he 


PART VI. SECT. 4, SUB-SECT. 1. 

781 i. Money paid in ignorance of 
facU.y^fL surety paying the debt of 
bis prinoipai after arrangements made 
between the creditor Ac the principal, 
which would have had the effect of 
discharging the surety, cannot recover 
the money so pald.— GKAiiv v. Gokk 
Bank (1856), 5 Gr. 536.— CAN. 

781 ii. .1 — Pltfs. were sureties 

for the payment of moneys duo to 
deft, batik. Acceptances held by deft, 
as collateral security for one of the 
ainoimts were I'ealised upon Ac appro- 
priated to a different indebtedness 
without idtfs.* consent. i*ltfs. in 
ignorance of this fact, paid a balance 
demanded by deft. : —Held ; pltfs. 
were not estopped from recovering by 
not having detnanded an account 


before making the payment, or by the 
fact that they asked & received further 
time. — Black v. Bank of Nova fck'oxiA 
(1888), 21 N. «. it. 448.— CAN. 

781 iil. .]— Unitkii States Fi- 
delity & Guabantek Co. v. Union 
Bank (1917), 39 O. L. H. 338 ; 36 
D.L. R. 72 4 ; 12 O. W. N. 141. -CAN. 


PART VI. SECT. 4 , SUB-SECT. 2.— A. 

782 i. Jtight to stand in creditor's 
place — As to all rights dJ* remedies ,] — 
A CO -debtor w'ho has paid the damages 
Si costs in respect of which Judgment 
has l>ecn rocovereil against himself Sc 
the other co-debtors. Is entitled to an 
assignment of the judgment to enable 
him to sue his co-debtors for their 
several contributions. — Emblino v. 


McEwan (1872), 3 V. It. (Law.) 52.— 

AUS. 

782 li. — — .) — COOKBURN V, 

Gillespie (1865), 11 Gr. 465.— CAN. 

782 iii. .1— Scott v. Knox 

(1838), 2 Jo. Ex. Ir. 778.— IR. 

b, Whether applicable 

to security under It. S, C. 1906, r. 
29, s. 88.1 —A guarantor to a bank, 
w'hich also holds a scciurity acquired 
under Bank Act, R. S. O. 1906, c, 29. 
s. 88, for the debt guaranteed, is not 
subrogated to the i^hts of the bank 
in the security, on payment of the debt 
by him . — He Victok Varnish Co., 
Clare’s Claim (1908), 16 O. L. B. 
338 ; no. W, K. 717.— CAN. 

c. Security given for whole debt — 
Surety entitled to proportionate pari .) — 
A surety for part of a debt is entitled 
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Part VI. — {Surety’s Kiuhts against Creditor. 


became answerable is entitled to all the equities 
which the creditor could have enforced, & that, 
not merely against the principal debtor, but also 
against all persons claiming under him. 

A. mortgaged his estate to O., B. became A.’s 
surety for the debt. Afterwards A. mortgaged 
the estate to D., who had notice of the lirst mtge. 
The lirst mtge. was subsequently paid off, partly 
by B., the surety, but D. got a transfer of the legal 
estate ; — Held : the surety had still priority over 
1). for the amount paid by him under the Ih'st 
mtge., as surety for A. — Drew v. Ijockett (1803), 
33 Beav. 499 ; 8 L. T. 782 ; 9 Jui\ N. 8. 780 ; 11 
W. K. 843 ; 55 E. 11. 190. 

Jnruttation: — Refd. Forboa v. Jackaou (1882), ID Cli. D. 
015. 

787. .] — Kamskill V, Edwardh, No. 

1035, poet, 

788. .J — Wh(‘re a principal creditor 

liiis proved for the debt against tlie estate of one 
surety, A; li.*is subsequently obtained payment of 
ilie debt in full from the two remaining sureties, 
the latter are entitled to the benefit of the proof 
for the whole amount of the debts, subject to the 
(lua!ifi(;ation tliat they cannot recover more than 
llie just proportion i)ayable by the third siu'cty. — 
lie Barker, Moiksan v. IIii.l, [1891] 3 Oh. 400 ; 
01 L. J. Ch. 0 ; 71 L. T. 557 ; 43 W. It. 1 ; 38 
Sol. .Jo. 091 ; 7 It. 590, C. A. 

789. Right of insurer to be subrogated to 
insured.] — Insurer after satisfaction stands in 
place of the assured as to the goods, salvage, A 
restitution in proportion for wliat he paid.- — 
ItANDAL V. OocKRAN (1718), 1 Vcs. Sen. 98 ; 27 
E. It. 910, L. 0. 

Aiiruitatinm : — Refd. Morgan r. IVirc (1810), 4 Kxch. 015 ; 
Diukeiibon v. Jardino (1808), L. 11. 8 (). 1*. OllU ; Stringer 
V. English ASoottisb Marino Ihhcc. (1870), 10 11. & S. 770; 
StcarnH v. Village Main (lold Miujug Co. (1905), 21 
T. L. Jl. 2:i«. Mentd. Yatos v. Whyte (1838), 4 Hiiig. 
N. C. 272 ; White v. Dobinsou (1811), 14 Sun. 273 ; Kemp 
V. Holliday (1866), 6 B. & S. 723 ; Rankin v. Potter (18731, 
h. U. 6 H. L. 83; SimpHon v. Thomson (1877), 3 App 
(.’as. 279 ; Midland Insco. r. Smith (1881), 6 Q. It. B. 
561 ; Uurnand v. Undocanachi (1882), 7 App. CaH. 333 ; 
(’aHtollain v. Pixiaton (1883), 11 Q. B. 1). 380 ; Anew 
Shipping (k). v. Tyne Improvement ComrH,, The CT) BtnI. 
118911 A. C. 508 ; Edwardrt v. Motor Union Iiiboc., 11922J 
2 K. B. 219. 

790. .] — Pltf., the holder of a debenture in 

a CO. which matured for payment on Nov. 4, 1895, 
effected a policy of insurance witli defts., whicli 
guaranteed to pltf. tlie due payment of the principal 
money secured by the debenture, if the debbns 
should make default for more than tln*(*e calendar 
months in payment of any i)rincipal money duo 
under the debenture. Subsecpicntly, by a special 
resolution of the debenture liolders, which was 
ludther assented to nor dissented from by jdtf., 
the date for payment of the debentures of the co. 
was postponed. Bltf.’s debontiu’o was not paid 
off on Nov. 4, 1895, nor in three calendar months 
after that date ; — Held : assuming the special 
resolution to be valid, the contract was neverthe- 
less one of insurance against the default of the co. 
to pay the amount of the debenture on the original 
date ; there had been a default by the co. to pay 
money due under the debenture within tlie meaning 
of the policy ; As pltf. was therefore entitled to 


recover the amount of the policy from defts., who 
were entitled on payment to be subrogated to 
pltf.’s rights as modiffed by the special resolution. 
— Finlay v. Mexican Investment Oorpn., [18971 
1 Q. B. 617 ; GO L. J. Q. B. 151 ; 70 L. T. 257, 
13 T. L. K. 03. 

A flotations : — Consd. Barr’s Bauk r. Allx^rt Minos Syndioato 
(1900), 5 Com. Cas. 116: He Law Uuarautoo Trust 6c 
Aooidont Soc., Llvonmol Mortgage Insoo. Co.’s Case, 

1 191 4 J 2 Ch. 617. ReM. Stialou v. Heath, Soaton v. 
Biirnaud, U899J 1 Q. B. 782 ; Shaw v. Royce, IIUIIJ 1 
Ch. 138. 

ScCt generally, Insurance. 

y>. night to Securities held by Creditor, 

(a) Origin of Right, 

791. Duty of principal to indemnify.] —Yonge 
V, JtEYNELL, No. 805, poet, 

792. .J — Duncan, F(jx A Oo. v. North & 

South Wales Bank, No. 810, poet, 

(b) lt7irn Right arises. 

793. On payment of debt.] -Ewart r. UArrA, 
No. 748, ante, 

794. .] -U. A t^). consigned goods Iki If. 

for sale, drew bills on Jiiin which they indorsed to 
B., to whom they liauded the bills oC lading as a 
secuiity, A wrote to 11. asking him to ^iccept the 
bills iis against the goods. 11. gave an accoptanco ; 
“ Accepted, payable at the I. Bank on the delivery 
up of the bills of lading.” At the time when the 
bills became payable the affairs of H. were in 
0001*80 of liciuidation by arraugemeut ; -Held : 

(1) the conditional acceptiinco made the security 
of B. virtually a security on property of 11. ; 

(2) B. could not prove against the c.stato of 11. 
without deducting the value of the security. 

Tlic case apiiears k) me clearly distinguishablo 
from tlic <;ase of a surety, because a surety is not 
entith‘d to the si'curities which the ])rincii)al 
creditor holds until he pays the debt (Mkllihh, 
L..r.).- Uc ilowE, Rx p, BRErr (1871), 0 Ch. App. 
838 ; 40 L. J. Bey. i>l ; 25 J.. T. 252 ; 19 W. li. 
1101, L. JJ. 

AnsotoLlum As fo (I) Reid. Hf'^ Baumauu, Ex p. Orlcuial 
Bunk (3nrpn. (1874), 30 L. T. 803. 

795. At time of becoming surety.] — Dixon v . 
Steel, No. 754, ante, 

(e) In Respect of What SecaritivA —Mercantile Law 
Amendment Act, 1850, s, 5. 
i. All Securities, tvlu’lher Satisfied or not. 

See Mercantile Law Amendment Act, 1850 
(c. 97), 8. 5. 

796. Right of surety to all securities in hands ol 
creditor.] — One surety forced the otJier surety to 
contribute to the payment of the money A the 
bond assigned over. — Morgan v. Seymour (1038), 
1 Jlep. Ch. 120 ; 21 E. Ji. 525. 

Annotation : — Refd. WulmorshauBcn v. (iullick, tl893J 2 Ch. 
514. 

797. .] -The jnincipal in a bonil being 

arrested gave hail, A judgment is had against the 
bail. On a bill by the sureties, who had been sued 
on the oi'iginal bond A pfiid the money, decreed 
tiie judgment against tlie bail to be assigned to 


on payment of that part to a pro- 
portionate part of the Heciirities held 
hy the creditor for the whole debt, 
although under such Becuritice a limitcu 
8um only may be recoverable. — Ward 
V, National Bank op New Zealand 
(1889), 8 N. Z. L. R. 10.— N.Z. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (b). 

793 i. On jtayineni of debt ,] — ^A surety 
J. — VOL. XXVI. 


on paying off a secured debt is entitled 
to any securities the principal creditor 
may have got therefor. — J ones v. 
Hill (1893), 14 N. S. W. L. U. (E.) 
303.— AUS. 


793 ii. .] — UOVBliDIlANDAS Oo- 

KULDAS TEJPAL V, BANK OP BkNUAL 
(1890), I. L. R. 15 Bom. 48. — IND. 


793 ill. M’Nkalk v. Read 

(1857), 7 1. Uh. ii, 251.— IR. 


793 Iv. .1 — Kirkwood’8 Es- 

TAI'E (1878), 1 Ii. 11, Ir. 108.— IR. 

793 V. .] — Re Davibon*s Es- 

tate, 11894] 1 1. 11. 50.— IR. 

793 vi. .1— Ewaiit V, Latta 

(1865), 37 8c. Jut. 418.- SCOT. 

793 vli. .] -Faiituinu c. Pieteus 

& Co., 119121 C. R. D, 215.- S. AF. 

1 



114 


Guarantee aud Indemniit. 


Sect. i^,—Af1er payment: Svh-sect, 2, /?. (c) iQ 

them, in order to reimburse them what they had 
paid with interest & costs. — I ^aksons & Cole v, 
Bbuodock (1708), 2 Vem. 008 ; 23 B. B. 997, L. C. 
Annotaiifms : — Confd. Wriglit v> Mprl^, Moiley v. St. 
Alban (1805), 11 Vch. 12. Beld. Hodgson v. Shaw 
(1834). 3 My. & K. 183 ; Newton v. Chorlton (1853), 2 
bi«w. 333. Mentd. Hearn v. Wells (1844), 1 ColL 323 ; 
Nelthorpe e. Holgate (1844), 1 ColL 203 ; Watts f>. Hyde 
(1846), 2 Coll. 308 ; Hayward v, I’urssoy (1849), 3 He G, 
& Sra. 399. 

798. .] — Whore there is a principal & 

surety pays off the debt, he is entitled to have an 
assignment of the security, to enable him to obtain 
satisfaction for what he has paid above his own 
sliarc . — Ex p. CJrisp (1744), 1 Atk. 133 ; 20 E. li. 
87, L. C. 

Anriotations : — Mentd. lie Oyston, Et t). Flintum (1786), 2 
Hro. C. C. 120 ; Ejt «. Detostet (1810), 17 Ves. 247 ; lie 
Mackenzie, Ex p, Holton, Exp. Swanzy (1816), Buck, 7. 

799. .j — O’Cakroll’s Case, No. 964, post. 

goo. .J — Gayneb V. Koyner (1777), cited 

2 Madd. at p. 437 ; 50 E. B. 390. 

AnjwUUvma : — Consd. KobiiiBon v. Wilfeon (1814), 2 Madd. 
434. Refd. HoclgBon v. Shaw (1831), 3 M)'. &. K. 183. 

801. .] — Assignment by a husband of part 

of his wife’s equitable interest, viz., dividends of 
stock in trust for her, for valuable consideration, 
enforced ux)on the bill of a surety for the husband, 
to be indemnhied against past & future payments ; 
the assignment extending only to £100 a year, 
out of £200. The remaining dividends under a 
bill, on behalf of the wife, paid to her ; the husband 
having after the assignment gone abroad, without 
making any provision for her. 

As the creditor is entitled to all securities the 
principal debtor has given to his surety, the surety 
has full as good an e(]^uity to the benelit of all the 
securities the principal gives to the creditor 
(Grant, M.B.). — ^Wright v. Morley, Morley v. 
Ht. Aihan (1805), 11 Ves. 12 ; 32 E. B. 992. 

AvnoUitions : — ^Rsld. Copis v. Middleton (1823), Ttirn. & H 
224 ; Hodgson v. Shaw (1834), 3 My. & K. 183 ; Nowton 
V. Cborltuii (1853), 2 Drew. 333 ; Hlringer v. English & 
Hoottish Marine Insce. (1869), L. U. 4 Q. B. 676 ; lie 
Walker, BhofUeld Banking Co. v. CJlaytou, 11892] 1 Ch. 
621 ; Be I’arker, Morgan v. Hill, [18941 3 C^. 400. Mentd. 
Duncan v. Duncan (1815), 19 Ves. 394 ; Berenford v. 
Hobson (1816), 1 Madd. 362 ; Purdew v. Jackson (1824), 1 
Ruhr. 1 ; idtanion v. Hall (1831), 2 Kuss. & M. 175; 
Be Wyatt, Ex p. Thompson (1836), 1 Deao. 90 ; Coster d. 
Coster (1839), 9 Sim. 697 ; Sturgis v. Champneys (1839), 
0 D. J. Ch. 10 ; Wilkinson v. Charlesworth (1847), 10 Boav. 
324; Soott v. Spashett (1851), 3 Mao. & G. 699 ; Tidd 
V. Dlstor, BasHll v. Lister (1853), 3 Do G. M. & G. 857 ; 
Barrow e. Barrow (1854), 18 Boav. 529 ; City Bank v. 
Luokle (1869), 5 Ch. App. 774, n. ; Taunton v. Morris 
(1878). 8 Ch. D. 453. 

802. .] — Seniblc : a surety who pays off a 

specialty debt is to be considered as a specialty 
creditor of his principal. — B obinson v. Wilson 
(1814), 2 Madd. 434 ; 60 E, B. 395. 

AnnotatimiB : — Beld. Copls v. Middleton (1823), Turn. & H. 

224 ; Hodgson v. Shaw (1834), 3 My. & K. 183. 

gQ 3 , .] — A creditor had taken both a bond 

& a mtge. fi*om his debtor ; ^ a surety having 
joined in the bond, & being afterwards compelled 
to pay it ; — Held : he was clearly entitled to have 
the mtge. assigned to him. — Plumbe v. Sandys 
(1818), 2 Coop, temp, Cott. 623 ; 47 E. B. 1284. 

g 04 , .1 — Hodgson v. Shaw, No. 862, post 

805. .] — (1) In a suit by A. against B. ^ 0. 

a conveyance of an estate by A. to B. was declared 
void & set aside for fraud, except as to an inter- 
me^ate mtge. of the estate made by B. to D. to 
secure a sum of money lent by B. to B., & for 
which 0. had joined B. as his surety in a bond & 
covenant to B. ; &; the decree also directed B. to 
redeem the estate & procure its reconveyance to 
A.» if ho did not do so, gave A. the right to 
redeem, to utie the name of B. for that purpose, 


& to recover from B. the money which A. should 
pay to D. for such reconveyance ; & the bill was 
dismissed against 0. A. afterwards procured an 
assignment of D.’s mtge. to a trusts, & in the 
name of the mtgees. brought an action against 0. 
on his covenant & bond ; — Held : if A. had 
redeemed D. the debt would have gone as against 
C. ; C. as the surety of B. would, on payment of 
the mtge. debt, be entitled to the benefit of the 
security held by D., such security not having been 
disturbed by the decree ; the charge of uarticipa- 
iion by C., in the fraud, whereby B. had been 
enabled to create the mtge. on the estate, was not 
a ground for depriving C. of such right ; & 0. was, 
therefore, in a suit for an injunction to restrain 
A. from suing him on the bond & covenant, en- 
titled to such relief. 

(2) The circumstance of the dismissal, as against 
C. of the bill brought by A. against B. & C., which 
prayed that the mtge. debt might be paid by B. 
& C., was material to the case, though it was not 
alone conclusive, as it might well be that there 
might be no equity to compel C. to pay the debt, 
though C. might have no eqjuity to be relieved 
from his legal liability to pay it. 

(3) SexnbU : the right of a surety to the benefit 
of the security held by the creditor is derived 
from the obligation of the principal debtor to 
indemnify his surety. — Yongb v, Beynell (1852), 
9 Hare, 809 ; 68 E. B. 744. 

Annotation : — As to (3) Befd. Duncan, Fox v. North & South 

Wales Bank (1880), 6 App. Cas. 1. 

806. .] — A person appointed in a cause to 

be receiver of the rents of testator’s estate was 
entitled to some shares of that estate by descent. 
& had acquired others by purchase. By deed he 
gave to his sureties by way of indemnity a security 
on the descended shares, expressly excluding the 
purchased shares, but without any expression of 
an intention to exonerate them from such liability 
as they might by law be subject to. The receiver 
became bkpt., being considerably indebted to the 
estate ; & the assignees sold his purchased shares. 
On further directions, it was declared that the 
descended & the purcliased shares were liable to 
make good to the other part-owners under the 
will so much of the balance due from the receiver 
as the sureties were not liable for, & from this 
declaration there was no appeal : — Held : the 
sureties had for the sums paid by them the same 
lien, on the receiver’s shares as the other part- 
owners would have had, & they had not by taking 
the seemity on the descended sliares lost this right 
as against the purchased shares. — ^Brandon v, 
Brandon (1859), 3 De G. & J. 624 ; 28 L. J. Ch. 
147 ; 32 L. T. O. S. 363 ; 6 Jur. N. S. 266 ; 7 
W. B. 250 ; 44 E. B. 1371, L. JJ. 

807 , , 1 — JJ. made two promissory notes in 

the United States for 3,000 dollars each, in the 
name of ** A. B. & Co. At that time B. & A. 
carried on business as bankers in the United 
States, in the name of ** A. & Co.” The notes 
came into the possession of the bank, & were 
indorsed over by another of the partners to deft. 
0., who presented them at maturity & they were 
dishonoured. Afterwards B. conveyed to C. 
certain real property in the State of New York to 
secure the repayment of the sum of 6,000 doUars. 
It was thereoy declared that the grant was in- 
tended as a security for the repayment of 6,000 
dollars & interest, with a power of sale, & the deed 
was delivered to C. B. came to England, where 
he was sued by D., to whom C. had indorsed the 
notes over, B. pleaded to the action, traversing 
the allegations, tk, a commission was sent out to 
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examine witnesses. Meanwhile B, was arrested 
by D. & was bailed by pltfs. Verdict was re- 
covered in the action, & a judgment entered up 
against B. for £1,631. B. absconded & pltfs. 
paid £1,631 into ct., as one of the terms of an 
mjimction : — Held : pltfs. were entitled to the 
benefit of the security held by 0. — Goddard v, 
Whvtb (1860), 2 Gill. 449 ; 3 L. T. 313 ; 6 Jur. 
N. S. 1364 ; 66 E. R. 188. 

808. .] — Bechervaisb v, Lewis, No. 901, 

post, 

809. Securities acquired after guarantee given.l 

— The contract of suretyship entitles the surety 
to require that his position shall not be altered by 
any arrangement between the creditor & the 
principal debtor from that in which he stood at 
the time of the contract ; & it therefore entitles 
liim absolutely to the benefit of all the securities 
for the debt which the creditor held at the time 
of the contract ; it also entitles the surety, at 
any time, to require that the creditor shall enforce 
against the principal debtor not only all his 
remedies, &; all the securities for the debt which 
he has at the time of the contract, but also any 
securities for the debt which the creditor may 
have acquired subsequently to the contract, & 
which he holds at the time that the surety requires 
him to proceed. 

As a person paying oil a debt for which he is 
liable is entitled in equity to stand in the place 
of the creditor, & to liave the benefit of the 
securities held by the creditor for such debt ; so 
the surety, on paying oil the debt of the principal 
debtor, is entitled to require from the creditor 
the benefit not only of the securities for the debt 
which the creditor had at the time of the contract 
of suretyship, but also of all the s(‘CuriticH which 
he holds at the time he is paid off. But there is 
no implied duty in the contract of suretyship 
which requires the creditor to retain, for the benefit 
of the surety, securities for the debt which he 
might subsequently receive from the principal 
debtor, & which, wliilst the creditor holds them, 
the surety dties not c.all upon him to enforce ; & 
a creditor, who, after the contract of suretyship, 
having taken a fui*ther security from the principal 
debtor, subsequently parts with that security, 
does not thereby, either wholly or pro tanto, 
release the surety. — ^N ewton v, Ohorlton (1853), 
10 Hare, 646 ; 2 Drew. 333 ; 1 W. It. 266 ; 68 E. R, 
1087. I 

JLnnoiatiom : — Consd. Pearl ». Deacon (1857), 21 Beav. 186 : 

Pledge V, Buss (1860), Jolm. 663 ; (^auipbcll v. Bothwoll 

(1877), 47 L. J. Q. B. 144 ; Forbes v. Jackson (1882]. 


Ch. D. 616 ; Nicholas v. Ridley, [1904] 1 Ch. 192. Refd. 
Strong V, Foster (1855), 4 W. li 151 ; Watts v. Shuttlo- 
worth (1860), 5 H. & N. 235 ; Polak v, Everett (1876), 
24 W. R, 365 ; Doncan. Fox t>. North & South Wales 
Bonk (1880), G App. Cas. 1 ; Lowes v, Maugban & 
Fearou (1884), Cab. & El. 340, 

810. .] — (1) A creditor holding a mtge, for 

a guaranteed debt is bound to hold it for the 
benefit of the surety, so as to enable him, on 
paying the debt, to take the security in its original 
condition unimpaired. Therefore, where a creditor 
held a mtge. for a debt for which pltf. was surety, 
& a^r the bkpey. of the principal debtor without 
notice to the suiety released the assignees & the 
bkpt.’s estate in consideration of the conveyance 
to him of the equity of redemption : — Held : the 
surety was discharged, &; it was not enough for the 
creditor to allow in account the dividends relea^d, 
& to give a new charge on the mortgaged premises. 

(2) In order to entitle a surety to relief on the 
g^und of misrepresentation or concealment at 
the time of the contract, he must make out a 
case amounting to fraud. 


(3) Tho rights of a surety with respect to 
securities extend to securities taken after the 
contract of suretyship. — I ^jsdgb v. Buss (1800). 
John. 633 ; 6 Jur. N. 8. 695 ; 70 E. R. 585. 
At^wtaHons : (2) Reid. Vaviofi v. London & l^roviuoiul 

Marino Insco. 38 L. T. 478. As to (3) Consd. 

CampboU v. UothwoU (1877), 47 L. J. Q. B. 144. Reid 
Forbes t;. Jackson 11882), 19 Cb. D. 615. 

811. .] — A surety is entitled to Uio benefit 

of any security which tho ci’ediU>r has received for 
the debt, though he has received it after tho con- 
tract of suretyship ; & therefore, where tho creditor ' 
has so dealt oftorwai'ds with such security that on 
payment by tho surety it caimot be given to liiin 
in the same condition as it wiia wlien tho ci*editor 
firet acquired it, the surety is dLscharged to the 
extent of such security. — Campbell p. Roth well 
(1877), 47 L. J. Q. B. 141 ; 38 L. T. 33. 

812. .] — Forbes v, Jackson, No. 836, post. 

813. Surety ignorant of securities.] — Mayuew 
V. Orickett, No. 1565, post. 

814. ,] — A debtor deposited a })oUcy with 

his creditor os a security. Aftcrwimls the debtor, 
with a 8ur(*ty wiio did not know of the deposit, 
covenanted with the creditor for payment of the 
debt, contemporaneously the debtor oxocut.od 
a deed of counter-s('curity to the surt'i/y, neither 
dei3tl referring to tlio deposit of t he policy. Subse- 
quently tho debtor assigned tin* policy to th(3 
cretlitor as a security //rltl : the sun^ty, on 
paying tlie debt, wiis entitJed t<3 tho policy. — 
Lake v. Urutton (1856), 8 I)(^ (». M. G. 440; 
25 h, J. Oh. 812 ; 27 L. T. O. S. 291 ; 2 Jur. N. B. 
839 ; 41 E. R. 460, L. JJ. 

fmo/a/iOHS Reid. Campbell w. Rothwell (1877), 47 
L J. Q. B. 114 ; Foibea v. Jackwon (1882), 19 CJh. D. 615. 

815. .] ^ (1) Fltf. wiiH surely, upon a 

promissory note, to defts., for a sum lent by thcjm 
to their tenant ; & dofts. also took a mtge. of the 
tenant’s furniture for the same debi. They 
afterwards, under a distress, took tho sanu* 
furniture for arrears of rent : -Held : iis rogardc'd 
pltf., the surc'ty, the produce of the furniture wiis 
first applicable to the payment of tho ]>romissory 
note, ii> the landlords could not, as against the 
surety, apply it in paymimt of the rent. 

(2) A surety is entitled to th(5 benefit of all 
securities taken by tho creditor, whether he lias 
noti(;e of them or not. — J’eahl v. Deacon (1857), 
24 Beav. 186 ; 26 L. J. Ch. 761 ; 29 L. T. O. S. 
289 ; 3 Jur. N. S. 879 ; 5 W. K. 702 ; 53 E. R. 
328 ; on appeal, 1 Do G. & J. 461, L. JJ. 

Annotations to (1) Apld. CoaU‘H u. Coalos (1861), 

Beav. 249. Refd. MiUT[)by tJ. CbiHrf (1869), L. IC. 2 I . 

408 ; Kiniiaircl u. WebBtor (1878), 1^? J Buncaii, 

Fox V. North & South Walen ^ • 

Ward V. National Bank of Now /(‘aland (1883), 8 App. 
Caa. 755 ; He Bborry. London & County Banking Co. r. 
Tmy (1884), 25 Cb. D. 692 ; Taylor v. Hank of Now South 
WalS* (1886). 11 App. 

J Ch. 192. As to (2) Rold. ' n /iu 77 \ tn 

(1860). 5 U. & N. 235 ; CampboU r. Uothw(3ll (1877), 47 
L. J. Q. B. 144 ; Forbo^ u. JackHon (1882), 19 Cb. D. 61o. 

.]— The acceptor cjf a bill of exchange 

knows that, by his ac.ciqitauce ho dc.cs an act 
which wUl make him liable to indemmfy any in- 
dorser of it who may afterwards pay it. I he 
indorser is a surety for tho payment to the holder 
& having paid it, is tmiitled to the benefit of any 
securities to cover it deposited with tho holder 
by the acceptor, lie is so entitled whether at tho 
time of liis indorsement he knew or did not know 
of the deposit of those securities ; the surety’s 
right in this respect in no way depends on con- 
tract, but is the result of the equity of indemnifica- 
tion attendant on the suretysliip. 

8., one of the partners of R. & Sons, m Dec. 
1874, deposited with the N. & S. W. Bank the 
title deeds of two of his own freehold properties 

I 2 
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Sect, 4 . — After payment: Svh-eect. 2, li. (r) i,, ii, 
UL, D, F. (a) db (b). 

& signed a memorandum acknowledging them io 
be deposited as securities for what the N. & S. W. 
Bank might advance to the firm in the way of 
discounts. In Nov. 1876, D. & co. sold to R. & 
Sons a cargo of com to be paid for in cash. Cash 
was paid only for part. K. Ac Sons offered a bill 
of exchange for the rest, wlxich was declined. 
D. & co. were customers of the N. & H. W. Bank. 

K. & Sons said if D. Ac co. would inquire of those 
bankers they would find it would be all right with 
the K. bills. The bank manager rcfxised to 
discount the bill without the indorsement of 
D. Ac CO., but said that he believed D. At co. 
would incur no more than a nominal liability, by 
putting their names on tlie bill. D. Ac co. there- 
upon consented to take the bill, indorsed it in the 
ordinary way Ac it was discounted by the bank Ac 
carried to their credit. In Jan. 1870, R. Ac Sons 
stopped paymemt. The bill became due in Feb. 
Ac was dishonoured. 1). Ac co. who then became 
acquainted with the fact that sccurites had been 
cleposited with the bankers to cover advances on 
B. Ac Hons’ bills brouglit an action against the 
N. Ac H. W. Bank to have the benefit so far as they 
would go of tlie faccurities deposited in Dec. 
1874, claiming to be securities to the bankers for 
what was due upon tlie bill : — Held : D. Ac co. 
wore sureties on the bill Ac as such they were 
entitled to the benefit of these seemities. — 
Duncan, Fox Ac Oo. v, Noimi Ac South Walks 
Bank (1880), 6 App. Oas. 1 ; 50 L. J. Oh. 355 ; 43 

L. T. 700 ; 29 W. It. 703, II. L. 

Annoiaiions : — Re!d. Forbes v. JackRon (1882), 10 Oh. I). 
filO ; Atra Ahiucd iHpabauy v. Crisp (18Ut), 8 T. L. 11. 
132; NlcholaH v. llidley, 111)04] 1 (’b. 1U2; Jowitt v. 
IJuion Cold ytorago Co., 11913] 3 K. IJ. 1. 

817. .J — It was clear fi*om Forbes v. 

Javhson , No. 830, post , that the obligation of the 
e!'(*ditor was the same whether the surety knew 
of the existence of a security at the time he 
entered intt) the contract of suretysliip or not. 
The surety was entitled to the benefit of any 
security existing at the time of the contract of 
suretyship or subsequently given (Mathew, J.). 
— IjEeckstehshikb Banking (Jo., Ltd. v, Hawkins 
(1900), lOT. ].. K. 317, D. 0. 

iSVc, also , Biixs OP Exchangp:, Vol. VI., pp. 413, 
411, Nos. 2077-2083. 


ii. Satisfied SccKriiies, 

Sec Mercantile Law Amendment Act, 1850 
(c. 97), s. 5. 

818. Application of Mercantile Law Amendment 
Act, 1856 (c. 97), s. 5 — Contract entered into before 
Act,] — The above sect, is applicable to contracts 
made before it passed. — Lockhart v. Keilly, 
Kkiu^y V. Lockhart, Ellis v. Eijjs, Elijs v. 
I.EE (1857), as i*epoiicd in 1 Dc G. Ac J. 401 ; 44 
E. R. 803, L. C. 

JufwtaticynB : — Retd. LV (’ocbitiii's Estuto, Dc Wolf v. 
LluduoU (1868), L. H. d Eq. 209. Hentd. l*owor r. 
O’Connor (1871), 19 \W. IL 923 ; WMlson v, Tbomson 
(1876), L. H. 20 Kq. 469 ; Habiii r. Hughes (1886), 31 
(’h. D. 390; Re PnrHngtoii, I’artingd'Oii r. Allen (1887), 
67 L. T. 664 ; Hlyth r. Fladgate, IVIorgan v, Blyth, Smith j 
r. Bi^tb, (189]] 1 (’b. 837 ; CbiHin^ortb v. (Chambers, 
11896] 1 Ob. 685 ; llobbison r. HaiUn, [1896] 2 Ch. 415 ; I 
Re Turner, Barker w. Ivlmoy, [1897] 1 Ch. 636 ; Hoad ©. i 
Could, [1898] 2 Cb. 250 ; He Linsloy, CatUoy v. West, I 
[1904] 2 Ot, 785 ; The MUlwall, (1905] P. 155. I 

819. Breach after.] — Re Cochran’s ! 

Estate, Db Wolf r. Lindsell, No. 800, post, 

820. Enforcement of right — By motion.] — 

Advantage cannot be taken of the above sect, 
upon motion.— I^iiLLiPs v. Dickson (1800), 8 


, 0. B. N. S. 391 ; 20 L. J. 0. V, 223 ; 2 L. T. 185 ; 
6 Jur. N. S. 401 ; 8 W. R. 390 ; 141 B. R. 

^nnotefion;— Refd. The Englishman & The Australia, 

[1896] P. 212. 

821 , Measure of damages.]— In ^ 

action for damages for wrongfiiUy refusing 
assign a Judgment debt, pltf. is, prima jacie, 
entitled to recover as damages the value of specific 
assets which would have been available for 
execution under the judgment, if assigned, Ac it 
is not incumbent on him, in the first instance, to 
show that there were no other assets available. 
Oddy V, Hallett (1885), Cab. Ac El. 632. 

822, Assignment of judgment.]— A., who 

was Jointly liable with nine other persejns, ha^’ing 
been taken under a ca, sa., paid the entire debt : — 
Held : he was entitled, by y^ue of the above 
sect., to an assignment of the judgment ; Ac, in an 
action against the judgment credi^r to enforce 
such assignment, a plea that the judgment had 
been satisfied by payment by A., after he had 
been taken in execution under it , was no answer. — 
Batchellor V. Lawrence (1«(51), 9 C. B. N. S. 
543 ; 30 J.. J. C. P. 39 ; 3 L. T. 508 ; 0 Jur. N. H. 
1300 ; 9 W. R. 373 ; 142 E. R. 214. 

Anruitalion Mentd. Kaylcy v. Hothcrsall, 11925] 1 K B. 607. 

823 , Actual assignment not ob- 

tained.] — The right of a co-surety under the above 
Act, who has satisfied a judgment obtmncd by the 
creditor against the debtor & his sureties, to stantl 
in the place of the judgment creditor, is not 
affoc^d by the ch’cumstance that such surety has 
not obtained actual assignment of the judgment. — 
lie M‘Myn, Lightbown v, M‘Myn (1880), 33 
Ch. D. 575 ; 55 L. J. Ch. 815 ; 55 L. T. 834 ; 35 
W. R. 179. 

AunoUdwii : — Consd. Ro C’burcbill, Manibly v, C’burcbili 

(1888), 39 Ch. D. 174. 

824., .J - 1). Ac IJ., who were partners* 

covenanted to be jointly Ac severally liable to P 
for payment of a debt by instalments. T1 h‘ eailier 
instalments were paid out of the partnership 
assets, Ac later ones by I)., after judgment for them 
had been recovered. D. demanded from P. that, 
in order to enforce liis right to contribution against 
IL, the judgments should be delivci-ed to him as 
provided by the above sect. ; but U. informed P. 
that D.’s right to contribution tlepended on the 
equitable rights between D. Ac liiniself in respect 
of a partnership action then pending between 
them ; upon which P. declined to hand over the 
judgments. D. then brought an action against 
P. claiming (a) delivery of the judgments; (6) 
damages for non-delivery ; (c) a declaration that 
by reason of the refusal to assign the judgments 
D. was released from all liability hi respect of any 
future instalments: — Held: (!) the above sect, 
might be subject to the equitable relationship 
between the parties, Ac, although P. had com- 
mitted a breach of a statutoiy obligation in 
refusing to assign the judgments, yet, as D. could 
not have levied execution upon them without the 
consent of the judge in the partnership action, Ac 
without taking into account the intcr-poi’tnership 
rights of himself Ac H., ho had suffered no actual 
damage ; (2) D. was not released from liability 
in respect of future instalments, inasmuch as 
there had been no alteration of the original con- 
ditions as to the liability of the parties ; Ac the 
failure to assign the judgments would have only 
operated to release him if Ac so far as the delay in 
handing over might have made them less valuable. 
— Dale v, Powell, Powell v. Dale Ac Hood 
(1911), 105 L. T. 291. 

Annotation As to (1) Apfrvd. A FoUd. Kuylcy t?. 

Hothcrsall, [1925] 1 K. “ 
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825. Right of distress not security within 

the Act.] — On the dissolution of a partnersliip 
between II. As li., H. assigned to R. all his 
interest in two liouses belonging to the partner- 
ship held under sub-leases from i\ 1)., A: 
R. covenanted to pay the rents & observe the 
covenants Sl keep 11. indemnified against them, 
R.’s exors. sold the houses to B., & 13. to a co, 
wliich went into liquidation. The landlords C. & 
J). thereupon sued If. for the rent, & he paid it 
for the whole of the year 1882. D. also made a 
large demand against IJ. for breaches of covenants 
to r<‘pair, but II. made no paym<*nt. On Mar. 1.5, 
1888, J). assigned his reveision to IJ., k> in May 
II. acquired C.’s reveision. In June, 1888, If. 
bought the leasehold interest in both houses from 
the liquidators of the co. As covenanted thence- 
forth to pay the rent At observe the covenants. 
II. sought t<) piwe against the estate of R. for 
the sums paid for rent, for the rent payable at 
liady Day, 1883, on D.’s house A: for the amount 
of the dilapidations in that house : — Held : (1) the 
right of Jl. under R.’s covenant of indemnity to 
j)i*ove for the rents which he had paid, was not 
taken away by his covenant in the assignment 
by the liquidators, which could not be extended 
to rents already due At paid ; (2) this right was 
not defeated on the ground that the right of R-.’s 
representatives, if they paid rent, to recover it 
from the owner of the lease for tlie lime being, 
was interfered with by the assignment from the 
liquidators to II., for that this tissignment could 
not take away any right of acti<jn which R.’s 
exors. might have against the i)ersons entitled to 
the houses at the end of 1882, & an assignor who 
pays rent has no lien on tin* term <fc so cannot be 
prejudiced by its subsequent assignment ; (3) the 
right was not defeated on the ground that U. on 
paying the rent became entitled to a right of dis- 
tress from the reversioners which he had destroyed 
by taking an assignment of the leases A: had there- 
fore discharged the estate of R., by releasing a 
renaedy to the benefit of which H. as a surety was 
entitled, for a right of distress is not a security or 
remedy to the benefit of which a surety paying 
rent is entitled under the above sect, — Jfe Russkli., 
Ruhset.l V, SiiooLBBED (188,5), 29 t’h. D. 2.54 ; 
.53 L. T. .30.5, C. A. 

Right to benefit of creditor’s proof in bank- 
ruptcy.] See Part V., Sect, 3, sub-sect. 8, 13., 
ante, 

iii. Guarantee for Part of Debt, 

826. Securities given for another part of debt — 
At dilferent time.] — A surety for part of a debt is 
not entitled to the benefit of a security given by 
the debtor to the creditor, at a different time, for 
another part of the debt. — Wade v, Coope (1827), 

2 Sim. 155 ; 57 E. R. 747. 

^^^tation : — Consd. Newton v. CUorlton (1853), 2 Drew. 

J -Applt. gave a guarantee to 
resp. bank to secure all moneys which should at 
any time be due to them on the general balance 
of a customer’s account. The customer became 
bkpt., & a general balance of £1,000 became due 
to resps. In an action against applt. for the 
recovery of that amount, it was proved that after 
the guarantee was given the customer had obtained 
a succession of advances from resps., giving them 


securities against each advance At receiving them 
back on repaying such advance i—Ileld : the first 
Ac every other deposit of secui'ities by the customer 
was a special Ac exceptional transaction, to be 
regarded apart from Ac independent of the 
giu.rantee or of the guaranteed account, & the 
amount of the advance against which the deposit 
was made being i epaid, the customer was entitled 
to have the securities back without applt. being 
consulted in the matter. — Wilkinson r. London 
A c County Ranking Co, (1881), 1 T. h, R. 63, 
II. L. 

Right to marshal securities.] See Sect. 3, suh- 
sect. 3, ante. 

828. Security given for whole debt — Surety 
entitled to proportionate part.] —A person who be- 
comes surety for a limit/ed amount of a debt has, 
on paying the amount for which he is liable, all 
t he rights of a creditor, in respect of that amount, 
Ac is entitled to share in the security held by the 
principal debtor for the whole debt. — (Ioodwin 
V, Gray (1874), 22 W. R. 312. 

C. hi case of Crown Debtor, 

829. Right to stand In place of Crown.]— R. v, 

Robinson (1855), 1 II. AcN. 275, n. ; 25 L. T. O.S. 
86,148; 1.56E. R. 1207. 

830. .] — Where the surety of a Crown 

debtor has p/nd the debt of his principal, an order 
that he shall be placed in the situ/itiou of the 
Crown, Ac a writ of extent be put in force in his 
behalf, is not absolute in the first inst/ince, though 
notice of motion has been served on the principal 
Ac the Crown, Ac no one appears to oppose the 
application. — R. v. Halter (1856), 1 JI. Ac N. 274 ; 
1.56 E. R. 1207. 

Extents generally.] — See Crown PiiACTirE, 
Vol. XVI., pp. 221 ct seq, 

D, Right to Dividend on Bankruptcy of Principal 
Debtor, 

See Part V., Sect. 3, sub-sect. 8, B., ante, 

E, Riglitn in conneetion with Mortgages, 

(a) In General, 

Mortgages generally, see Mortgage. 

831. Right to equitable charge on mortgaged 

estate— For money paid.]— Allen v, 1)e Lisle, 
No. 982, post, ^ ^ 

832. .] — (1) A surety for a mtgor., 

who pays pai't of the mtge,, is entitled, as against 
the mtgor., to a charge on the estate. 

(2) A surety who cov(‘nants for payment of the 
mtge. money is not a necessary party to a fore- 
closure suit, if he has paid nothing. — Gedye v, 
Matson (1858), 25 Beav. 310 ; 53 E. R. 655. 

Right to transfer of securities.] — See Sub-sect. 2, 
B,, ante, 

(h) Tacking, 

Tacking of mortgages generally, see Mortgage. 

833. Right of creditor to tack against surety — 
Further advances.] — A mtge. was effected for £300, 
upon cei-tain property, Ac the three pltfs. became 
sureties for securing the repayment. The mtgee. 
lent a further sum of £1 00 upon the same property, 
unknown to the sureties. The mtgor. failed to 
repay the sum advanced, Ac the sureties were 


PART VI. SECT. 4, SUB-SECT. 2.— C. 

829 i. iiight to stand in place of 
Croun.J-~A Crown bond is In the 
recognisance, & a surety 
paid the debt, ts entitled to the 
benefit of ail securities against both 


his principal & 
K. V. Dknmh, H. 
Hayes & Jo. 194. — 


his co -surety. — 
V. ilAlLKy (1833), 

IR. 
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E. (a). 


831 i. Jiil/ht to editable charge on 


morlgaged esUtie — For money paid.] — 
He Davison's Estatk, I189tj 1 
1. R. 66.— IR. 

831 ii. .] — Kennedy e. 

Campbell, 11899] 1 1. U. 5U.— IR. 
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Sect 4. — After payment: Svh-aect* 2, E, (&), (r), (<i) 
<fe (e), <fe F.] 

compelled to pay the £300. The nitgeo. then 
refused to give up his security unless the further 
sum of £100 was paid : — Held : the mtgee. was 
justified in lending fhe furl her suni, & tlie sureties 
must pay £100 more before they could stand in 
the place of the rritgee. — Williams v. Owen 
(1843), 13 Sim. 597 ; 13 L. J. Oh. 106 ; 7 Jur. 
1145 ; 60 E. K. 232. 

Annoiaitons : — Consd. Newton v. CJhorlton (1853), 2 Drew. 
333. Apld. Karebrothei v Wodohouse (1850), 23 Bear. 
18. Consd. Dawson v. Bank of Whitehaven (1877), 4 
Ch. D. 630. Dbtd. dc N.F. Forbes v. Jack<«on (1882), 
19 CJh. D. 615. Refd. V Lockett (1863), 32 Beav. 

490 ; Nicholas v. Ridley, [1904] 1 Ch. 192. 

g 34 , — A. mortgaged his freehold 

& copyhold estates Ac some drainage bonds, &, 
by the same deed, his daughters mortgaged their 
freehold & copyhold estates to B. to sociu-e £6,000 
lent by B. to A., & the deed declared that, without 
prejudice to any of the rights or remedies of B., 
his heirs, oxors., ole., as between A., his heirs, 
exors., etc., on ilic one hand, A the daughters, & 
their heirs, exors., etc., on tlie other hand. A., his 
heirs, exors., etc., should bo primarily liable to 
the payment of the £(i,000, & that his freehold & 
copyhold estates f herein comprised should be 
primarily liable to answer Ac make good the 
£6,000. Six years afterwards, A. mortgaged his 
freehold & copyhold estates comprised in the 
prior mtge., Ac also the drainage bonds, to B-, to 
secure £700 lent to him by B. : — Held: B. was 
not entitled as against A.’s daughters, to tack his 
second mtge. to the first, but the daughters were 
entith'd to redeem the first mtge. on payment of 
the £6,000.— Bo WKER v. Bull (1850), 1 8im. N. S. 
29 ; 20 L. J. Oh. 47 ; 16 L. T. O. S. 503 ; 15 Jur. 
4 ; 61 E. R. 11. 

Annnintxon^ Consd. Farebrolhor v. Wodchonso <1850). 
2.i Bcuv. 18 ; Dawson v. Bank of Whitehaven (1877), 4 
Ch. D. C39. Refd. Drew v. Lockott (1863), 32 Beav. 499. 

835 , ,•] — ^ married before the 

Dower Act, 1833 (c. 105), joined, for the purpose 
of releasing lier dower, with her husband in 
mortgaging his freehold estate to secure liis debt. 
By the mtge. deed the equity of redemption was 
reserved to the husband; — Held: (1) the M^ife's 
right to dower was extinguished in equity as well 
as at law, Ac she had no right to redeem the 
estate ; (2) as she had pledged no estate recognised 
by a ct. of equity, Ac had undertaken no iiersonal 
liability on belialf of her husband, she had no right 
in the character of a surety for his debt to have the 
value of her dower made good after his death out 
of the surplus proceeds of sale of the property 
which had b(‘en during his life sold by the mtgee. 
under a power of sole contained in the mtge. deed. 
— Dawson r. Bank of Whitehaven (1877), 6 
Oh. D. 218 ; 46 L. J. Oh. 884 ; 37 J.. T. 04 ; 20 
W. n. 34, 0. A. 

Cliambcrlaln (1881), 

836, ^ .] — In Dec. 1864, S. assigned 

certain premises Ac a policy of assurance to secure 
the W'paymont of a sum of £200 advanced to him 
by W. Ac interest. The proviso for redemption 
was that on payment of the money W. would 
re-assign the premises Ac policy unto S. his exors., 
administrators, or assigns, or as he or they should 
direct. F. by the same indenture, as surety, 
covenanted for liimsolf only with W. that while 
the £200 or any part should remain owing he would 
pay the interest Ac premiums & he also assigned a 
policy on his own life, Ac covenanted to pay the 
premiums. W, at four dilTerent periods between 
May, 1866, A: May, 1866, advanced moneys 


amounting to £530 to S. on the security of the 
same premises. S. made default on the payment 
of interest. W. died in 1878, Ac his exors. made a 
demand upon F. for all arrears, which he paid, Ac 
he also paid the premiums on the policy of S. ; — 
Held: F. was entitled to have a transfer of all 
._3 securities on paying what was due upon the 
mtge. of Dec. 1854. — Forbes v, Jackson (1882), 
19 Oh. D. 615 ; 61 L. J. Oh. 690 ; 48 L. T. 722 ; 
30 W. R. 652. 

Annotations : — Consd. LeioostorsbJre Banking Co. o. Hawkins 

(1900), 16 T. L. R. 317. Refd. Lowes v. Manghan & 

Foaron (1884), Cab. & FI. 340 ; Nicholas v, Ridley. [1904 ] 

1 Ch. 192. 

837. Surety really principal debtor.] 

— ^R. was tenant for life of real estate subject to 
a first mtge. to 8. & to a second mtge., which 
included additional property, to N., both created 
by R.’s predecessors in title. Subsequently N, 
paid oft the first mtge. &; took a transfer of it, R., 
the tenant for life, who had been keeping down the 
interest on both mtges., joining by covenanting 
with N. for payment of the first mtge. debt, with 
a proviso that, as between R., liis heirs, etc., 
estate Ac effects on the one part, Ac the first mort- 
gaged premises Ac the owner or owners for the 
time being thereof on the other pai»t, the said 
premises should be the primary fund for payment 
of the first mtge. debt, Ac that R.’s covenant 
should be “ only a collateral security for such 
payment, but that, notwithstanding N., his exors., 
etc., might resort to either means for enforcing 
payment in preference to such other means. 

R. AC N. being both dead, a mtgee. *s action was 
brought by N.’s representatives against R.’s 
representatives, claiming payment of the first 
mtge. debt pursuant to R.’s covenant, Ac also the 
right to tack the second mtge. to the first. Defts. 
contended that R. had covenanted as a surety, Ac 
that, tliercfore, on payment by them of the first 
mtge. debt they would be entitled to stand in the 
place of pltfs., the first mtgees., Ac to have an 
assignment of the securities for that debt ; — 
Held : upon the construction of the transfer Ac of 
R.’s covenant therein R. was a principal debtor Ac 
not a surety, & consequently, upon the authority 
of Duncan^ Fox cfc Co. v. North & South Wales 
Bank, No. 810, ante, Afc Newton v. Chorlton, No. 
809, ante, neither he nor liis representatives 
could claim the rights of a surety as against either 
N. or his representatives. — Nicholas v, Ridley, 
[1904] 1 CJi. 192 ; 73 L. ,J. Ch. 146 ; 89 L. T. 653 ; 
52 W. R. 226 ; 48 Sol. Jo. 165, 0. A. 

838. Right of surety to tack — Costs of un- 

successful defence.] — Mtge. of two funds to A. 
with a covenant by a surety. Second mtge. of 
one of the funds to B. B.’s fund having been 
exhausted in part payment of A.’s debt, & A.’s 
mtge. having been transferred to the surety on 
payment by him of the balance : — 11 eld : (1) B. 
had a right to marshal the securities as against 
the surety ; (2) the surety could not tack as 

against B. the costs of a defence to an action on 
his covenant from which B. derived no benefit, but 
he might charge as against B. all costs incurred 
for the common benefit of the persons interested 
in the estate after the first mtge. (3) Senihle : as 
against the original mtgor. the surety might have 
tacked to his security all costs not improperly 
incurred as surety. — South v. Bloxam (1865), 2 
Hem. Ac M. 457 ; 6 New Rep. 606 ; 34 L. J. Ch. 
369 ; 12 L. T. 204 ; 11 Jur. N. S. 319 ; 71 E. R. 
541. 

Annotations :—’As to (1) Consd. Dixon v. Steel. [1901] 2 Cb. 

602. As to (2) Refd. Tooffood*B liegacY Trusts (1889). 

61 L. T. 19 ; Dixon v. Steel, [1901] 2 <Jli. 602. 

See Ijaw of Property Act, 1925 (c. 20), s. 94, 
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(c) Consolidation* 

Consolidation of mortgages generally, see Mort 
OAOE. 

839. Right of mortgagee to consolidate.] — 

Where two properties are mortgaged by A. to B 
for distinct sums, & 0. is surety for one only, th* 
right of B., to retain all the securities until repaid 
both debts, overrides the right of 0. to have tlr 
benefit of the securities for that debt for which h< 
is surety. 

Defts. lent A. B., at the same time, two sums o: 
£2,000 & £3,000 on distinct securities, iSc pltf. was 
surety for the first sum : — Held : pltf., on paying 
the £2,000, was not entitled to have a transfer o‘ 
the securities held for that sum, until defts. hat 
also been paid the £3,000. — Fakebuotiieii v. 
WODEHOUSE (1856), 23 Beav. 18; 20 L. .T. Ch 
81 ; 28 K T. O. S. 94 ; 2 Jur. N. 8. 1178 ; 5 W. 11, 
12 ; 63 E. K. 7 ; on appeal (1857), 20 E. J. Oh. 
210, L. JJ. 

Annotations: — Consd. Forbes r. Jackson (1882). 19 Ch. D 
C15 ; Nicholas »». Ridley, [1904] 1 Ch. 192. Reid. l*earl 
r. Deacon (1857), 3 Jur. N. S. H79 ; Drew v. Doekott 
(1803), 32 Beav. 499 ; lie Jeffory’.s Policy (1872), 2(] 
W. U. 857. 

840 . .] — Drew v. Lockett, No. 780, ante. 

See Law of Property Act, 1925 (c. 20), s. 93. 

(d) Time alloived for Redemption, 

Mortgage generally, sec Mortoage. 

841. One period of six months allowed — To 
mortgagor & surety.] — AVht^ro there were two 
defts. to a foreclosure ad ion the intgor. & a second 
mtgee. who had joined in pltf.’s security io post- 
pone his previously prior right, & as surety for 
the pltf. ; — Held : only one period of six months 
should be allowed for redemption by both defts. — 
Smith v. Olding (1884), 25 Ch. D. 402 ; 54 lu J. Ch. 
250 ; 50 L. T. 357 ; 32 W. K. 380. 

Annotation: — Reid. Mutua Life Assoc. Soc. ». Langley, 
(1884), 26 Ch. D. 686. 

[e) Whether necessary Party io Foreelosnre Action, 
Mortgage generally, see Mortgage. 

842. Surety giving collateral security.] — To a 
bill of foreclosui'O against the principal mtgor., tlie 
mtgor. of another estate, as a collateral bccurity, 
is a necessary party. —Stokes v, Clendon (1790), 

3 8wan. L50, n. ; 30 E. R. 812. 

Annotation Polld. Oee v, Liddell, [19131 2 Ch. 02. 

843. .] — A co-mtgor. by way of collateral 

security, as distinguished from a mere surety by 
covenant, is a necessary party to foreclosure 
proceedings brought against tl)e principal mtgor. 
by a i)rior mtgee. of the i>rincipal mtgor. ’s share in 
the mortgaged property. 

A., B., & C, were entitled as tenants in common 
in equal shares to the residuary estate of a testator. 
In 1881 A. mortgaged his share to X. In 1882 
A., B., &, O. joined in a mtge. to Y. to secure an 
advance to B. B. alone covenanted to repay the 
money ; but A., B., ^ 0, assigned their respective 
shares in the estate to the intge^., subject to a 
proviso for redemption by the three or any of 
them. The mtge. deed provided tliat as between 
A., B., & C. & the respective premises mortgaged 
by them each should be primarily liable to the 
payment of a specified portion of the mtge. debt, 

& that each should accordingly contribute in those 
proportions towards the payment of the debt, & 
indemnify the others against payment of the por- 
tion in respect of which he was to bo primarily 
liable. In 1884 X. obtained a foreclosure^ order 
absolute in proceedings against A. to which B. 


no 

& 0. were not parlies i-llcld : B. & 0. weiHi neces- 
sary parties to the foreclosure proceedings & nob 
having been made parties were not bound by them, 
though they wore binding on A. ; Sa the persons 
entitled to their shart* were accordingly entitled 
to contribution from A.’s share in rt'spt'ct of the 
mtge. of 1882. — Gee v. Liddell, [19131 2 VAx, 02 : 
82 L. J. Oh. 370 ; 108 L. T. 913. 

844. Surety by covenant^Where nothing paid.] 
— A, liaving a general powtT of appointment over 
an estate in the event of his surviving his father, 
joined with B. & 0. liis sureties, in a covenant to 

E ay an annuity to pltf., &; A. covenanted that if 
e should survive liis father, he would create a 
term in the estate, for securing the annuity. A.’s 
father died ; & A. grant(‘d other annuities to 
pltf., but did not create the tenn, lie afterwards 
vested the estate in trustees for the benefit of such 
of his croditoi's as should execute the conveyance. 
Several of the creditors execuU‘d it, & one of tbotn, 
on behalf of himself &; the others, filed a bill to 
have the trusts of the deed carried into execution. 
After a decree had been made in that suit, pltf. 
filed his bill against A., the trustees, pltf. in that 
suit, praying for an account of what was duo to 
him in respect of his securities, that the priorities 
of himself &; the other incumbrancers might bo 
declared, that he might redeem the securities 
which should appear to bo prior to his own, &; 
might have the benefit of the decivo as to that 
part of his demand, for which lie should not be 
entitled to priority over the trust deotl : —Held : 
on demurrer, the sureties were not, but all the 
creditors who had executed the deed, were neces- 
sary parties. — Newton v, Egmont (Earl) (1831), 
1 Sim. 574 ; 58 K. R. 215. 

Annotations : — Hentd. Cockor w. Egmont (1833), C Sim. 311 : 
Mortimer v, Frasor (1837), 2 My. & O. 173, 
g45, .J— Gedye V, Matson, No. 832, 'inie, 

I F, Waiver of Right of Subrogation, 

846. Express waiver In guarantee.]— Merchants 
procured accommodation from bankers on entering 
with sureties into a covenant to pay the floating 
balance due from tim* to time to a certain 
limited amount, 8ubj(*ct to a proviso that in the 
event of the merchants’ hkpey., A: in the event of 
the amount due exc*eeding at that time the fixed 
limit, any dividends received under the bkpey. 
should be applied exclusively in paynierit of the 
excess, without the sureties being entitled to any 
part of the dividends until the whole of such excess 
was paid. Homo of the sureties took from one 
of tlie princii>al debUirs a counter security 
indemnity in respect of their liability unthT the 
covenant, but without the bankers having notice 
of the transaction. Tin* merchants became bkpt., 
being indebted to the bankers beyond tin* limit 
fixed, & the bankers received dividends on the 
whole debt & recoveied the amount secured by 
the deed from the siirefies, two of whom were 
reimbursed by means of their counter-security 
out of the separate estate of one of the bkpts. 

Held : the bankers w<‘re entitled to retain all the 
dividends received by them on account of their 
(jebt. — Re Fernandes, Ft p, Hope (1844), 3 
Mont. D. & De G. 720 ; 8 Jur. 1128. 

Annotations Avid, Midland Banking Co.^r. ClmmberB 
(1869), 4 Ch. App. 398. Consd. Ex p. National 

Provincial Bank of England (1881), 17 Ch. D. 98. 

847 , ,] — To a count for money paid, deft. 

pleaded his bkpey. & certificate, & that the money 
was paid after the fiat on account of a debt due 
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846 I. Express waiver in guarantee,}— Re GnAKSPiK (1887), 19 L. Tl. Ir. 198.- 


IR. 
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Sect, 4. — After payment: Sub-sect. 2, F. Part VII, 
Sect, 1.] 

from deft, to a banling co,, & for which pltf. was 
liable. Beplication, tliat the liability arose from 
pltf.’s, before the fiat, sijcning a guarantee for 
deft, at his request, whereby, in consideration of 
the CO. making advances to deft, on account, 
pltf. guaranteed tlie sum advanced, so that his 
liability did not exceed £250 ; & that, in the event 
of deft.’s bkj)cy., ^ ihe debt to the banking co. 
exceeding £250, ihe co. might elect which pait of 
the account might be secuied by the guarantee, 
Ac iniglit prove the whole of the money due on 
any securities against deft.’s estate, & ai)ply all 
the dividends in consideration of the debt beyond 
the £250, & tliat pltf. should only be entitled to 
th(‘ benefit of any proof or dividend after the co. 
might recover the full amount guaranteed from 
pltf. ; that large advances were made by the 
banking co., & that they proved the whole sums 
due to them, & forced pltf. to jiay the £250 for 
whi(‘h he was security to the bankers of the bkpt. : 
— Held: pltf.’s debt was bailed by 0 Geo. 4, 
c. 10, Bs. 52, 121. 

Pltf. was, at the date of tlie fiat, the surety, or 
person liable for the debt of the bkjit., & though 
he did not prove, he would have been barred, Ac 
the effect of that agreement, as stated in the repli- 
c'ation, was no more than that pltt. being entitled 
to prove, or stand in the place of the banking co., 
quoad the £250 gav(' up that benefit to the co., Ac 
deft, was nevertheless fully entitled to be dis- 
charged from it by his certificate (Parkk, B.). — 
Kaiilk V. Olivkh (1848), 2 Bxch. 71 ; 10 L. T. (). S. 
400 ; 154 K. B. 410. 

Annotation : Mentd. Fhj?Lt r. Peed (1803), 1 H. & C. 703. 

848. .] — In a continuing limited guarantee 

there was a proviso that, if the creditois I’eceived 
n dividend fiKun any estate of the principal debtor, 
it should not be taken in discharge of the guarantee, 
but that the creditors should be entitled to recover 
on the guarantee to the full extent of the limit 
notwithstanding. On the bkpey. of the principal 
debtors the creditors pioved, Ac, before re- 
ceiving any dividend, obtained payment from the 
guarantors to the extent of the limit : — Held : the 
guarantors wore not entitled to stand in the jdaoe 
of ihe (Tcditors as to so much of the proof as was 
equal to their payment.— P ortkr, Far p. 
Milks (1848), ])e G. 023. 

Annotation: Consd. Midland Bunking: Vo. v. C'liamhers 

J8«8), L. Ji . 7 Kq. 179. 

849. .] - A bank permitted a cu.stomer t( 

overdraw his account uiion having a guaiantet 
from a surety to the extent of £300, which guarantee 
provided that all dividends, compositions Ac pay- 
ments secured on account of the customer should 
be applied as payments in gross, Ac that the 
gunrantx^e shoidd apply to Ac secure any ultimate 
balance that should romain due to the bank. The 
customer gave the surety a mtge. on pai*t of his 
estate by way of indemnity. Afterwards the 
customer compounded with Jus credit oi*a by a 
deed which provided for the administration of the 
assets as in bkpey. JTis banking account was 
overdrawn £410. The mtge. was realised Ac the 
surety paid the bank the £300 secured by it : — 
Held : the bank was not restricted to proof for 
the balance of £110, but was entitled to receive 
dividends on the whole £410, not receiving on the 
whole, including the £300, more than 20s. in the 
pound. — M idiand Banking Go. v, Ghamber.s 
( 1800), 4 Ch. App. 308 ; 38 L. J. Gh. 478 ; 20 
L. T. 340 ; 17 W. K. 508, L. JJ. 

.<4 ff netoh'ot) A He Melton, Milk v, Towora, [19181 

Ch. 37. Reid. Gray r. Sockham (1872), 7 Oh. App. 080. 


850. .1 — A bank held the guarantee of B. 

:or their debtor’s account, whereby it was pro- 
vided that “ the guarantee should extend to the 
repayment of all moneys which should at any time 
be due from the debtor to the bank, Ac should be 
a continuing guarantee to the extent of £80() ...” 

Ac “ that the guarantee should not be considered 
as wholly or paitialJy satisfied by the payment or 
liquidation at any time or times thereafter of any 
sums for the time being due, but should extend 
to Ac be a security for every Ac all iuturo .sum or 
sums of money at any time due to the bank 
thereon notwithstanding any such i)aym(*nt or 
liquidation ” ; Ac ” that all dividends, com- 
positions, Ac i)ayments should be taken or applied 
as payments in gross, Ac that the guarantee should 
apply to secure any ultinate balance due to the 
bank.” The debtor having filed a petition lor 
liquidation, B. paid £800, the amount of his 
guarantee, to the bank. Upon a question whethei* 
the bank or B. was entitled to prove for tin* 
£800 Held : B. having by the jmarantee con- 
tracted himstdf out of his original light, in favour 
of tlie bank, the latter was entitled to prove for 
the whole amount of tJieir debt, including the 
£800 paid by B . — He Sellers, Fa' p. Midj.ano 
Banking Go. (1878), 38 L. T. 305. 

851. .] - A customer gave to his bankers, 

as a security lor the balance wliich might from tini(» 
to time be due from him to them, th(» joint <V 
several bond for £1,000 ot hinisell Ac a smety, tlie 
liability of the surety being ex])ressly limited to 
£500. There was a proviso in the bond that any 
dividends r(‘ceivod by the bankers in the bkpey. 
of the customer should not, so tar as c‘on(‘ern(Ml 
the surety, go in discharge of his liability; but 
the bankers shoidd notwithstanding be cniilled 
to recover on the bond against the surety to tlie 
full extent of £500, or so much theieof as sliould, 
together witli the dividends, amount to 20«. in 
tlie pound on the debt due by the customer to thc‘ 
bankers. The customer filed a liquidation petition, 
Ac the bankers juoved lor the (h*bt due to thcMii. 
Afteiwards the suridy paid the bankeis £500, Ac 
he then proved in the liquidation for £500 : 
Held: the bankers i\ere entitled to retain their 
proof for the full amount.- Ixe Hkks, Fx p. 
National I^rovinciai. Hank of Kngtand (1881), 
17 Gh. 1). 08; 41 1.. T. 325; 20 W. B. 700, 
G. A. 

852. Waiver implied from conduct From 
course of business. 1 —Where tuo linns deal to- 
gether, one making payments for Ac acct'pting bills 
lor the accommodation of the other Ac receiving 
cash Ac bills Irom tin* accommodattMl firm by way 
of j)a> m(*nt of A securit y for the outlay Ac liabilities 
made A incurred, the qu(*stion how the xiroceeds 
ol the bills bo i emitted are to be applied must 
dejiend on the contract ot the paitieb express or 
implied. In a case where in the absen(*e of express 
contract the course of dealing might have led to 
the presumption that the agi*eement between the 
paHies was that the proceeds of each bill as it w^ 
paid should be applied as far as it would go in 
discharge of the cash balance, tliis presumption 
was not held to extend to the event of bkpey., or 
to establish any agreement which prevented the 
party who was in the position of a surety from 
insisting against bkpt. principal on the same 
rights on which he might have insisted in the 
absence of contract. — Re Bulmer, Ex p, Johnson 
(1853), 3 De G. M. Ac G. 218 ; 22 L. J. Bey. 85 ; 
21 B. T. O. S 109 ; 1 W. K. 341 ; 43 K. B. 8fi, 
L. C, 

Annoiaiion .'—'Uenid, He Foster & Hinlng^, Ex p, Diokin 

(1875), 24 W. U. 221. 
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853. Acceptance of indemnity from 

debtor.] — life estate & a reversionary term having 
been mortgaged together, the reversioner, who was 
Uic principal debtor, settled other lands upon 
trusts giving to the owner of the life est-ates the 
surety, a more complete indemnity than he would 
have been entitled to under the ordinary rules of 


AGAINST PrINCTPAL DkBTOR. 

equity : — Held : the owner oC the life estate could 
not, to recoup himself tlu‘ inteiest which he had 
paid on the mtge. debt, (daiin the benelit, botli of 
the indemnity deed iV: of the mtge. of the rever- 
sionary term lield by the creditor. — (.\>orKU r. 
Jknkins (1S«:{), 32 lh\n. 337 ; 1 New Kep. 383 : 
55 E. }{. 132. 


Part VII. — Surety’s Rights against Principal Debtor. 


8k(t. l.-NATURE OF RIGHTS. 

854. Distinguished from rights of creditor — 
Surety for one partner — Right to sue other partner.] 

— (1 ) By det d it was agreed that a h‘nd<‘r should 
advance money to a railway contractor ; the 
c'ontractor by way of security assigned the benefit 
of his contract tS: tlie materials employed by him 
^ covenanted to repay all advances within six 
months ; tlie huider was to re(‘eiv(* interest Su 
one-tenth of the m^t profits made by the con- 
tract oi* : -Held : tm thi* construction of the whole 
<h‘(‘d ^ of the correspondence before the pariies 
this deed was a devi<*e, At the ]end(*r was a paHner 
\vith the contractor, tSt must indemnify a pc'rson 
who had a claim against the contractor arising 
out of a guarantee giv(‘n in conn(‘ction witli the 
contract. 

Siiridies liavo a right of indemnity At if a surety 
could ])rove that by reason of the non-payment of 
the d(*bt he had sulbu'ed darnagi* b<*yond the 
principal tSt interi‘st which he had been compelled 
to pay, be wx)ul(l be entitled to rec()V(*r t hat damage 
from th(' principal debtoi*. 3^her(‘fore more <‘an 
be recovered by the sur(*ty under the contrwt of 
ind<‘mnity than could b(‘ recov(‘red by the rr(‘ditor 
(Stirling, J.). 

th<‘ original contract was a bond- a 
specialty dc‘bt -yet the right of the surety to an 
indemnity was in the nature of a simj)l(* contract 
debt, Ac consequently that the surety was barred 
in a short <‘r time* than the creditor would have 
been. That state of the Jaw has been i)ut an en<I 
to by the provisions of the MtTcaiitile J^aw Amrnd- 
nieiit Act (Sthiling, 

(2) Th<* rights of a sur(*ty against his j>rincipal 
are not exactly th<‘ same as those of tiu* creditor ; 
tVe therefore although a creditor who lias recov<u*ed 
.Midgmiuit against onv jiartner cannot sue anothtu* 
l>artn(*!' that rnie do(‘s not take away the rights of 
a surety for om* partner as against anotlau* partner. 
- BaOKMCY C. (JONSOLIDATKll BaNK (188(1), 31 
<’h. I). 53(1; 55 J.. T. (135; 35 \V. B. 10(1; 3 
T. J.. B. GO; on appeal (1888), 38 (Jh. 1). 238, 

Annotations As to (1) Refd. Jtr Whitdey, Kx p. Smith 

(18y2), ()() L. T. 291 ; IMvih v, Duvls, (1894] 1 Ch. 39,1. 

As to (2) Befd. Gray r. Stone Ac Fiimiell (1893), (59 b. T. 

282 ; He AnBlesey, l>o Galve v, Gardner, (1903] 2 Oh. 

727. (Jcnerally, BBfd. Davin v. Fn'ethy (1890), 24 Q. B. I). 

^19 ; Oolo ». Eley, 11894] 2 6. B. 18(» ; Kinfirv. Whlcbelow 

(1895), U L. J. Q. B. 801 ; Norton v. Yates, (190(J] 1 K. B. 

112; Vacuum Oil Co. r. EIUh, (1914] 1 K. B. (»93 ; Jte 

Beard, Exp. Trustee, (1915] H. B. H. 191. 

856. Whether simple or specialty contract rights 
— Debt not satisfied by surety.] — A married woman, 
entitled to property under a settlement to her 
separate use, concurred with her liusband in 
raising money upon mtge. of it, by a deed wliich 
expressed that the money was borrowed by Ac 
paid to herself & her husband, but contained a 


covtmanl by fh(» husband for re])ayment :—Ueld : 
the pmsumption was, tliat the niom^y was ivceiv(*d 
by the husband, but this prt'suinptiou might be 
rebutt<‘d by oxlrinsie cvideneiu In the absence 
of such evidence, the wife was only a surety for 
the husband, Ac was, after his death, entitled as 
against his otlier credit om, to all the rigiits in- 
cident to that n^lation. A: tlieit'fore had a right to 
hav<‘ the debt paid oil, as a specialty debt, out of 
th<‘ husband’s assets. If the mtge. wius of the 
wile’s freehold (‘state not S('ttl<‘d to her se]mrat(* 
use, she was still a surety, Ac had all the rights of 
a surely, except )>(‘rhaps as agaiu.st Ju‘r Imshaud's 
other creditors. 

Qa. : wh(‘th(‘r, in this last ciiS(‘, if her (‘state has 
paid off th(‘ Tntg(‘. she had only a right to be V(‘pai(l 
out of h(‘r luihband’s assets, after all his other 
er(‘ditors by simple contract.— Hudson v. (Uk- 
MI(’l!AET. (1851), Kav, ()13 ; 2 E(|. Ih‘}). 1077 ; 23 
I.. .1. Gh. 893 ; 23 I.. T. O. S. 1(58 ; IS .lur. S51 ; 
2 W. B. 503 ; (50 E. B. 2(50. 

Annoiattons : Consd. v. ]*«s^‘t, [1898] 1 f’h. 470. 

Apia, ilull r Hall, (19111 1 C’h. 187. Refd. Fcigiison r. 

Gibson (1872), Is. B. 11 Kq. 379 ; lH\on r. Steel (1901), 

70 1.. .1. I'h. 791 Mentd. Ban.m r. \M1I1 h, (1H99J 2 ('h. 

578. 

856. ~ * Executor’s right of retainer.] — 

Testator ditsi J('aving a defich'iit estat(‘, ids wife 
At daughter l)(‘ing (*\tri<'(‘s. 'tin' v\iiV‘ having ival 
(‘state s(‘ttled on lier for life, with a gen<‘ral i>ow(*r 
of appoint m(‘nt had appointed it as (‘ollateral 
s(‘('urity lor a mtge. (l(‘bt of t(‘stator. 3'his d(‘ht 
had not Ixsm paid at the date of the deer(*e : — • 
Held: the right of Uw widow as sun‘ty to he 
indeinnifi(‘d er(‘aled a simple eontraet del>t only, 
Ac (lid not (‘iitith* her to ri'tain as against s|M‘eial(y 


ei*(‘ditors. ... 

By force of tlie Mercantile Uuv Amendment Act, 
18,50 (c. 07), s. 5, a surt‘( y jiayimr off a specialty 
d(‘bt becom(‘s a sp(‘( iaity cr(*ditor of the princijial 
d(*btor. ^f’his was not dom* ... in tlie result, 
th(*refore, sh(‘ is a simi)l(‘ contract (r“di(()r only. 
Jf follows t hat the widow's debt mu.st be 1 real ed, in 
distributing the nss(‘ts, as a simpl(‘ contract debt 
(Sm.loiiN WiuKENs, V. -(;.). Keiu.uson r. (linsoN 

(1872), Jj. B. 14 Bq. 370 ; JIB. d. Gli. (510. 
Annotations: - Consd. Ee Illldtfe, DavalHon v. BlldK« 

27 C3i. 1). 478 ; JO Gi1<‘h, v. IViiiicfufher, [j89jjj 

J f’li. 9.'i«; JO BeuvHi), J)a\lfs, *’■ It!!',!! 

2 Cli. 595. Refd. JO ilOelnll, iMi'ilnvc n. Mitclnll, I191.5J 
1 Gh’. 201. 

857. Debt satisfied by surety.] - Where 

tw'o peiwms execute a bond, tlie on(‘ as princi]>al 
tlie oth(‘r as sur(‘ty, Ac no otli(‘r assurance is exe- 
cuted at the time, the surety paying the bond 
debt is a simple contract creditor only of the 
nrincipal.— Boris v. Middleton (1823), Turn. Ac B. 
22% ; 2 L, J. O. S. (Ui. 82 ; 37 E. U. 1083, J.. 0. 

Annotations : -Folld. Boblruioii v. LarkiiiB 2 

Ij j, O. 8. CU. 81 ; Simpkins v. i^onlett (1824), 2 


i. Oeneral n*.]— A surotr entering into a reoognteance is cntlUed to ali the iejgl remcdi.>« iigalnst the principal «lii< h 
he jiarties in the tase wnuld have. — O'i'nwoR v, Mai^ink (1852), 4 Jr. Jur. 2Uo. In. 
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Sect, 1. — Nature of riglUs, Sect. 2 ; Suh’Secta. 1 

2, A .] 

L. J. O. 8. Ch. 81. Consd. Dowbigtrln v. Bourne & Caw- 
thomo (1830), You. 111. Folld. Wor v. Romney (1833), 
3 L. J, Ch. 131. CoDfld. Rodghon v. Shaw (1834), 3 My. 
& K. 183. Distd* Hudson v. Camiicha<*l (1854), Kay, 
613. Consd. Batchollop v. Lawrence (1801), 9 C. B. N. S. 
643 : lie Barker, Morgan v. Hill (1894), 64 L. J. Ch, 6. 
Beld. Jones v. Davids (1828), 4 Rums. 277 ; Dowblggcn 
V, Bourne (1837), 2 Y. & C. Ex. 462 ; Newton v. Choilton 
(1853), 1 W. R. 206 ; Dawson v. Lawes (1854), Kay, 
280 ; It. V. Robinson (1856), 1 H. & N. 275 ; Lake v. 
Brutton (1856), 2 Jur. N. S. 839 ; Lockhart v. Reilly 
(1867), 1 De G. & J. 464 ; WUles v. GroenhUl (1861), 30 
L. J. Ch. 808 ; Boyd v. Brooks (1865), 34 L. J. Ch. 605 ; 
South V. Bloxam (1865), 2 Hem. & M. 457 ; Iladoloy u. 
Consolidated Bank (1880), 34 Ch. D. 530 ; Dixon v. 
Steel, 11901] 2 Ch. 002. 

g58. .] — If a sureijr in a bond, 

without any counter security to himself, pays off 
the bond for his principal, he is merely a simple 
contract creditor, & not a specialty creditor, of 
the principal debtor. — Simpkins v, Poulett 
(1824), 2 L. d. O S. Ch. 81. 

JnrtotaHon : — Folld. Robinson v. Larkins (1824), 2 L. J. O. S. 
Ch. 81. 

g59. .]— TloniNflON V. IaARKINS (1824), 

2L. J. O. S. Ch. 81. 

g60. .1 — Pltf. joined testator as 

surety in a bond, which ho paid after the death of 
testator, taking an assignment of the bond: he 
is only a simple contract creditor of testator. — 
Jones v. Davids (1828), 4 Iluss. 277 ; 38 E. U. 
810. 

Annotation: — Consd. Batchcllor v. Lawronco (1861), 9 
C. B. N. S. 643. 

ggl. J — \ specialty creditor by 

bond, under a decree for the administration of a 
testator’s assets, established his claim before the 
master, & afterwards obtained payment of his 
debt, in equal moieties, from the two sureties in 
the bond, one of whom was the exor. of the 
principal debtor. 

The exor. only a simple contract creditor of 
testator, in respect of the moiety wliich ho had 

r ‘d. — Tyler v. Komney (Lord) (1833), 3 
J. Ch. 131. 

862, .] — A. & B. executed a joint & 

several bond, to secure a sum of money with 
interest to W. ; subsequently to the deaths of 
A. & W,, the exors of W. obtain(‘d from B., as 
principal, & from 0. as suixjty, another bond to 
secure a part of the money then due on the 
original bond, with interest. No i)ayments were 
ever made in respect of the first bond, but after 
0.^8 death the second bond was paid off out of C.’s 
estate, A: his representatives thereupon procui'ed 
the original bond to bo assigned to them : — Held : 
on a suit to administer the estate of A., C.’s repre- 
sentatives were entitled, by virtue of the assign- 
ment, to rank as specialty creditors of A.’s estate, 
in respect of the payments made by C. or his 
estate on the second bond, to the extent of the 
penalty in the assigned bond. — Hodgson v, Shaw 
(1834), 3 My. & K. 183 ; 3 L. .T. Ch. 190 ; 40 E. B. 
70, L. C. 

ggg, .] — Hudson v. Carmichael, No, 

865, ante, 

864, Executor’s right of retainer,] — 

A surety having paid the debt of his principal is 
entitled to rank as a simple contract creditor for 
the amount, &, if made exor., to retain it out of 
the assets of the principal against all other creditors 
of equal degree , — Re Brooks, Boyd v. Brooks 
(1805), 6 New Rep. 258 ; 34 L. J, Ch. 605 ; 12 
L. T. 38 ; 13 W. R, 410, L. C. 

Annotation: — ^Befd. lie Ormo, Evaua v. Maxwell (1883), 
k 50.L. T.:61. 

866* ,] — A., being entitled for 

life to certain leasehold property with remainder 


to B. mortgaged same to secure £800, B. joining 
in the mtge. so as to bind her estate in remainder ; 
& A. covenanted with B. to pay all moneys 
secured by the mtge. & to keep indemnified the 
estate & interest of B. in the premises against all 
such moneys ; & further in case B. should at any 
time thereafter pay any money for the redemption 
of the premises, forthwith to repay such money 
with interest. A. died intestate in 1893 without 
having paid the mtge. debt & administration was 
granted to B., who duly paid the interest : — 
Held : in a creditor’s action for the administration 
of A.’s estate, B. was at law a specialty creditor 
in respect of the whole debt & was entitled to 
I retain the assets of tlio intestate in her hands to 
I answer the debt. — Re Allen, Adcoc;k v . Evans, 
[1896] 2 Ch. 345 ; 05 L. J. Oh. 760 ; 75 L. T. 136 ; 
44 W. R. 644 ; 40 Sol. Jo. 583. 

Annotation : — Consd. Re Bcavan, Davies, Banks v. Bcavan, 

[1913] 2 Ch. 596. 

Executor’s right of retainer .] — See Executors, 
Vol. XXIIT., pp. 371 et seq. 

gee, Mercantile Law Amendment Act, 

1866 (c. 97), s, 5.] — Above sect, applies to a con- 
tract entered into before the passing of the Act, 
provided a breach of it has t^en place, & pay- 
ment has been made by the surety after the 
passing of the Act. In 1854, W., as surety, 
joined in a bond with C. The Act was passed m 
July, 1856'. In Dec. 1856, the condition of the 
bond was broken & W. paid the amount due on 
the bond in Jan. & Apr. 1857 ; — Held : W. was 
entitled to rank as a specialty creditor of C. — Re 
Cochran’s Estate, Db Wolf v. Lindsell (1868), 
L. R. 5 Eq. 209 ; 37 L. J. Ch. 293 ; 17 L. T. 487 ; 
32 J. P.342; 16 W. R. 324. 

Priority as between specialty & simple 

contract creditors in administration of estate.] — 
See Executors, Vol. XXIII., pp. 354, 355. 

Effect of limitation of action.] — See 

Limitation op Actions. 


Sect. 2.-~RIGHT TO INDEMNITY. 

Sub-sect. 1. — Express Indemnity. 

867. Grant of lease — Surety purchaser for 
valuable consideration.] — Scot v. Bell (1672), 
2 Lev. 70 ; 3 Keb. 82 ; 83 B. R. 454 
Annotations : — Mentd. Blount v. Doughty (1747), 3 Atk. 

481 ; Koo d. Hamorton v. Mitton (1767), 2 Wils. 356 ; 

Butterfield v. Heath (1852), 15 Beav. 408. 

868. Mortgage — Deposit of title-deeds — Surety 
no right to formal mortgage — Memorandum of 
terms.] — Title-deeds were deposited by deft, with 
pltf. as an indemnity against contingent pay- 
ments, but there was no agreement io execute a 
formal mtge. Before pltf. had made any pay- 
men he filed a bill to have a formal mtge. executed 

•Held : he was not entitled thereto, but only to 
a memorandum, signed by deft., specifying the 
terms of the deposit. — Sporlb v. Whayman (1856), 
20 Beav. 607 ; 24 L. J. Ch. 789 ; 52 E. R. 738. 

869. Secret agreement — Indemnity of surety by 
bankrupt debtor — No preference to surety.] — 
Wood v. Barker, No. 152, ante. 

870. Goods deposited with surety — 

Right of creditors to goods.] — The creditors of a 
debtor resolved to accept a composition payable 
in three instalments, the third instalment being 
guaranteed by a surety. Before the resolution 
was passed, the debtor had agreed with the surety 
to indemnify him against any liability which he 
might incur under his guarantee by depositing 
goods with him. This agreement was not made 
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known to the creditors. After the resolutions 
were registered, the surety accepted bills of 
exchange for the amount of the third instalment 
of the composition, &; certain goods were deposited 
with him by the debtor. The debtor paid the 
first instalment, but failed to pay the second, Ac 
thereupon he filed a liquidation petition. After- 
wards tlie surety paid the third instalment : — 
Held : the agreement with the surety was valid, 
Ac he was entitled to retain the goods as against 
the trustee under the liquid ation.— /fe ItOBiNSoN, 
Ex p. Burrell (1876), 1 Ch. D. 687 ; 46 J. Bey. 
08 ; 34 L. T. 198 ; 24 W. R. 863, C. A. 

vnotations : — Reid. Re Simons, Er p, Allard (1881), 16 
Ch. D. 606. Mentd. Re Koarloy &, Clayton’s Contract 
(1878), 7 Ch. D. 616. 

871. Deed of assignment — Extent of indemnity.] 

— ^W. & S. by deed assigned to J. all moneys to 
which they might become entitled from a certain 
rly. CO., upon trust to secure the due payment of 
the sum of £5,000 advanced by J. “Ac also of all 
other sums which might thereafter become due 
from W. Ac S. to J. whether in respect of principal, 
interest, discount, commissions, or otherwise how- 
soever.” The £6,000 mentioned in the deed was 
paid off, but J. was afterwards comptdled to pay 
£5,000 under a guarantee for W. Ac S. Applts., as 
execution creditors, afterwai’ds attached a sum 
of money due from the rly. co. to W. Ac S. J. had 
given notice of the assignment to the rly. co. : — 
Held : the deed of assignment included not only 
advances made by J. to W. Ac S. but also money 
paid by him under bis guarantee for them, & 
was not affected by subsequent loiters offering 
additional security for the guarantee. — Dumbelt. 
V, Isle op Man Ry. Co. (1880), 42 L. T, 745, P. 0. 

Bill of sale.J — Sec Biltj? op Sale, Vol. Vll., 
pp. 56-68, Nos. 303, 304, 313, 314, 315. 

Bonds.] — See Bonds, Vol. VII., pp. 189, 190, 
204, 205, Nos. 293-296, 464-475. 

Principal debtor a bankrupt.] —See Sect. 3, sub- 
sect. 1 ; Sect. 4, sub-sect. 4 ; Ac, generally ^ Part XT., 
post. 


Sub-sect. 2. — Implied Indemnity. 

A. In General. 

872. Surety entitled to Indemnification.] — Tous- 
SAINT V. Martinnant, No. 948, post. 

873. .] — Wliere a person becomes bail 

above for another, he is entitled to recover all tlic 
exx)eiises he lias been put to by reason of it, Ac 
may therefore recover liis expenses in sending 
after the principal to tiiko him, in order to render 
him ; but not exi)en8es of a suit improperly 
defended on such account. 

The relation of principal & bail is this : the 
principal engages to indemnify the bail from all 
expenses fairly arising from his situation as bail 
(Lord Ellenborouqh, C. J.). — Fisher v. Fallows 
(1804), 5 Esp. 171. 

874. ,] — An heir buying up incumbrances 

on the descended estates is entitled, as against 
the creditors of tlie estate, to no more than lie 
actually paid. 

In 1772, a husband Ac wife mortgaged tlieir 
respective estates for securing a debt of the 
I^band. The husband died in 1776, Ac in 1782 
the produce of his estate was brought into ct., Ac 
accumulated. The wife died in 1805, Ac in 1832, 
husband’s mtge. creditor, neglecting to 

PART VII, SECT. 2. SUB-SECT. 2. — ^A. I upon an acoomraodation iiot^ of an 
87S entUUd to indemnijica- 

*kw0~Wbere a oorpn. raised money ' note or to repay, relief waa givou 
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prosecute his claim against the husband’s assets, 
obtained payment out of the produce of the wife’s 
estate. In 1840, the heir of the husband petitioned 
for payment out of ct. of the nccumulatod fund 
arising from the husband’s estate, & a reference 
was made to ascertain the incumbrances thereon. 
^ unpaid judment creditor of the wife carried 
in a claim, which having been disallowed, as 
founded on a mere equity, ho in 1841, filed a bill 
against the heir of the husband Ac the repre- 
sentative of the wife, to establish his claim against 
the fund : — Held : (1) the husband’s debt having 
been paid out of the wife’s estate, her estate had 
a right to be recouped out of the estate of tlie 
husband ; (2) pltf.’s claim was not barred by 

Stat. Limitations. -Lancaster v. Evors (1846), 
10 Beav. 154 ; 16 L. ,1. Ch. 8 ; .50 E. R. 641. 
uinnotaiion : — Reid. Drew v. Lockotfc (1803), 32 Boav. lOO. 

875, .] — The Scottish real estate of a wife, 

whose domicil at the date of the marriage was 
Scottish, while that of her husband w^s English, 
is entitled to be exonerated from his debt, which 
had been charged upon it bjr way of security, 
although he has obtained a divorce by reason of 
her adultery. 

Every obligation in the nature of suretyship is 
an accommodation to the principal debtxir, but 
cannot be considered a donation. It is of the 
essence of suretyship that the principal debtor is 
bound to relieve the surety, & although the 
obligation of the surety may be given in kmdnoss 
Az. os an accommodation, it is an abuse of language 
to call it a donation (Stuart. V.-C.).— Drummond 
V. Duuiumond (1868), 37 I^. J. Oh. 811 ; 18 L. T. 
896 ; 17 W. R. 0. 

876. .| — If one person has requested 

another to do an act which will cost him money, 
that is, which will expose him to a legal liability 
to pay money, the law will imply a promise on 
the part of the person making the request to 
indemnify the other for the expenditure lo which 
he has been subjt'cted (Bret’C, M.R.). — Leioh v, 
DicivBRON (1884), 15 Q. B. D. 60 ; 54 L. J. Q- B. 
18 ; 52 L. T. 790 ; 33 VV. B. 538, C. A. 

Annotations Retd. Bonner r. Tottonliain & F.drnonton 

J^ormanent InvcHtnicnt Bldfir. Soo., 118»U] ^ 

Mentd. Rc JoncH FarnnKton v. ForreKtor yj. 

461 ; Re Cook’H Mortfaraffo, LDwlodffe v. Tyndall (1896). 

65 L. J. Ch. 654 ; HiU r. Hicklu, [1897] 2 (’h. 579 ; 

Kenrlck v. JVJonnlHtoven (1899), 48 W. K. 141 ; if* 5’ovil- 

bdiFb TruhtH, l^richiird o. (’oiiIhoii (1907), 97 L. I. 7oJ. 

877 , ,] — Badeley V. (’onholidaticd Bank, 

No. 854, an^c. , , 

878. ,] —A fathei deposited with a bank 

a sum of £2,400, money of Ills own, as a continiiing 
security for any amount which might from time 
to time be owing to the bank by a firm in which 
two of his sons were th(‘ only partnei-s. Interest 
t>n the deposit was from time to time paid by the 
bank to the father. By his will tlie father gave 
legacies Ac sliares of residue to the two sons. At 
the date of liis death the sons owed £8,868 to the 
bank, Ac the sons were afterwards adjudicated 
bankrupts. The bank jiroved in the bkpey. for 
the whole £8,858. No dividend having yet been 
paid in the bkpey., but it being admitted to bo 
improbable that the estate would realise enough 
to pay the bank in full, Ac tliat the bank would 
ultimately appropriate tin* deposit oi ^2*400 
towards the payment of the firm s debt : — Held : 
the trustees of the father’s will were not entitled 
to retain the legacies Ac shares thereby bequeathed 
to the sons against the liabilitv of the father’s 
estate as surety to the bank, but that the trustee 


against the corpn. upon a brooch of th® 
promise. — B uunham v. Peterborough 
(1860), 8 Or. 366.— CAN, 
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Sect, 2 . — Right of indemnity: Svb-secl, 2, j4., B. 

&(\; svh-secta. 3 4. ^ ’ ' 

in the bkpcy. was entitled to receive those legacies 
k shares. 

It seems to mo the exors. would have been 
then in a position to say to tlie sons t hat, although 
they were not indebted in any particular amount 
to their faihcT in respect of this transaction, they 
were bound to indemnify his estate against all 
liability by reason of his having become surety 
for them at their request (North, 3 .). — Re Binns, 
Ler V. Binns, 1 1806J 2 Ch. 584 ; (15 L. J. Ch. 830 ; 
75 L. T. 99 ; 40 8ol. Jo. 064. 

Jnrudatuyna :-~Ova;d. He Melton, Milk v. Towers, fl9181 

1 Ch. 37. Refd. Me Mitchell, Freclovc v. Mitrhcli, 11913] 

1 Ch. 201. 

879. .] — ^After testator’s death, a legatee 

of a one-fourth reversionary share in a residuary 
fund, on whose behalf testator had given a con- 
tinuing guarantee fully securing his banking 
account, but limiting testator’s liability to a 
specified amount, mortgaged his revei’sionary 
share to the bank to secure his account Sc subse- 
quently became bkpt. The bank as principal 
creditors valued their security Sc proved for the 
whole balance of their overdraft, on which they 
received under IOa. in the pound, & had no chance 
of obtaining full payment. 'J’he exors. as sureties 
were then compelled to pay the sum of £313, the 
full amount for which they were liable under the 
guarantee. 3'he bank, with the concurrence of 
the legatee’s trust<‘c in bki3cy., subsequently sold 
th(‘ rcvei’sionar^ share to an assignee. On the 
rcvi‘r8ion falling in Sc the estate becoming divisible : 
— If eld : the £313 must be brought into hotchpot 
by the assignee on the ground that it did not 
lorm part of the assignor’s estate at the time of 
his bkpcy. 

1 think it is quite clear that the trustees had a 
light to be indemnified against any claim which 
they might ultimately have to satisfy as a result 
of the guarantee (Warrington, Jv.J.). 

Re Binns ^ Lee v. Binns ^ No. 878, ante, overd. 
~ Re Mklton, Milk v. Towrrh, [1918] 1 (Jh. 37; 
87 \u 3. Vh. 18 ; 117 L. T. 079 ; 34 T. L. B. 20, 

A. 

880. Principal debtor must know of guarantee.] 

- Oguu V, llAY (1910), Times, Mar. 7. 

Where principal debtor a bankrupt.]— iSVc Sect. 
3. sub-sect. 1 ; Sect. 4, sub-sect, 4, Sc, (jenerally, 
Bart XT., post. 

Death of principal debtor — Surety also personal 
representative.] — >sVc Exec’utohs, Vol. XXIII., 
pp. 377, 378. 

Right of action after satisfaction of debt.] See 
Sect. 4, sub-sect, 3, post. 

B. Mortgage by Surety for Debt of Principal 
Debtor. 

881. Right to have estate exonerated — By 
principal debtor — Liability of debtor on mortgage 
covenant.) — If ono borrow money for another on 
a mtge. of his estate, he may file a bill against him 
t o pay oil' the mtge, money, & so may every surety 
against his principal, & shall not bo put to Ids 
indebitaim assumpsit. The covenant in the mtge. 


to pay the money will bind him, for it is proiicrly 
his debt Sc his covenant. Sc the mtgor. is only a 
nominal person. — L ek v. Book (1730), Mos. 318 ; 
25 E. K. 415. 

AnnotcUion : — Refd. Antrobus v. Da\ldson (1817), 3 Mer. 

569. 

gg2. Son surety for father,] — Father, 

tenant for life, ])rocured Ids son, who was tenant 
in tad, to join in raising money, which the father 
received Sc applied to Ids own use. Decreed to 
exonerate the estate ; the son being only in the 
natme of a surety for it as the debt of his father. — 
Peirs V. Peirs (1750), 1 Yes. Sen. 521 ; 27 E. li. 
1180, L. 0. 

gg3, Wife surety for husband — 

Although wife divorced.] — Drummond v. Drum- 
mond, No. 875, ante. 

C. Bills of Exchange. 

See BiTiLS OP Exphangr, Vol. VL, pp. 128, 129, 
301, 464, Nos. 856-803, 2004-2006, 2901, 2962. 


SuB-SEca'. 3 . — When Not Enforceabije. 

884, Subject of guarantee Illegal — Fraud on 
creditors — Composition deed.] — Pltf . having 
guaranteed the responsibility of deft, to A., the 
latter refuses to jt'^in in a deed of composition, 
releasing deft., till pltf. has undertak*^*!! to iiay 
ldn» the fi'll amount oi his d(‘bt, pltf. 1 oving paid 
to A. the dilierenco between the composition Sc 
Ids debt, draws a bill on deft., which the latter 
accepts, in order to r(‘imburse himself. Pltf. can- 
not recover on this bill against deft. 

Tills was nothing more than a circuitous mode 
of securing to A. the full amount (d his debt the 
whole of which eventually was paid out of the 
funds of deft. (Loud Ellrnbouougii, C.J.). — 
Bryant v. Ohuistie (J816), 1 Stark. 329, N. P. 

885. Company borrowing ultra vires — 

Bond by company to director.] — A railway co. wore 
empowered by their special Act to raise a capital 
of £555,000 Sc to raise by mtge. any further sum 
not exceeding £185,000 ; but no part of such 
further sum was to bo raised until the whole of 
the capital had been subscribed for Sc one half 
paid up. Part only of the cai)ital was subscribed 
for ; but the co., being in want of money, deter- 
mined to boiTow £10,000 to enable th€‘m to pay 
debts due to tlie contractor, engineer, solrs., Sc 
for land, Sc also to meet a claim made by 0. for 
travelling expenses Sc loss oi timt*. The directors 
applied to their bankers, Sc obtained the sum 
required on th(‘ security of the joint Sc several 
promissory note of (1. the tlu‘u cliaiiman of the 
co., & of B., one of the directors. B. having been 
compelled to pay the money, bi’ought an action 
against C. for contribution. The board of 
directors resolved that, “ in order to dischargo 
the liability of the chairman in the action of B. 
against him, the secretary be authorised to seal 
Lloyd’s bonds to the extent of,” etc. Bonds were 
accordingly sealed with the common seal of the 

I CO., by each of which the co. acknowledge that 
I they stand indebted to 0. in the sum of £1 ,000 for 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

•. Right to have estate exonerated — 
Mortgage by executor — Debt due by 
testator .] — A testator devised bis laud 
to bis son, wbom bo appointed an 
exor. The devisee paid testator’s 
debts exceediuK the personal estate, 
leaving one debt unpaid, &, gave a 
mtge. on the land devised to sooure an 


Eimount exceeding the debt : — Held : 
the debt due by testator was to be 
applied towards tbo discharge of the 
miin for w'bich the devisee had becomo 
siii’ety. — UOLDHMmi v. Goldsmith 
(1870), 17 Gr. 213.— CAN. 

f. Conveyance by surety of property 
mortgaged — Right of surety to recover 
^rom principal debtor.] — Deft., owing 


procured K. to give bis note to 
U. for 1400, & got pltf. to give K. a 
mtge. by w'ay of indemnity. K. having 
paid the money called upon pltf., who, 
being unable to pay, gave K. an abso- 
inte deed of the land, w bicb K. accepted 
n satisfaction : — field : the *400 
flight be recovered by pltf. from deft.— 
.'LARK V. (Thipman ( 1 ^ 6 ), 26 U. C. li. 
170.— CAN. 



Part VII.— Surety’s Bights 

money duo & owing fi-om iho co. to O. ; & the 
CO., for themselves, their successors & assigns, 
hei*eby covenant with 0., las oxors, & adminis* 
trators, to pay to him, his exors., administrators 
or assigns, the sum of £1,000, etc.” These bonds 
wei’C delivered to 0. & he assigned them to one 
1). to secure money advanced by him, & with 
which money the action brought by B. against 0 
was settled. Subsequently, the directors 1 ‘esolvcd 
that the bonds should be redeemed, & that the 
expenses incurred by the chaiiman should be 
paid by the co. out of the first moneys in their 
hands. In an action brought by C. upon one of 
these bonds : — Held : taking into consideration 
llailway Kegulation Act, 1844 (c. 85), Cos. Act, 
1845 (c. 10), & the special Act, the bond was 
illegal, &, he (U)uld not recover. — C hambers v, 
Manchpjster & MiLPoui) Ky. (k). (1804), 5 
B. & S. 588 ; 4 New Bep. 425 ; Xi b. ,1. Q. B. 
208 ; 10 L. T. 715 ; 10 Jur. N. S. 700 ; 12 W. It 
980 ; 122 E. 11. 051. 

Annotations: — Consd. Ifr ("ork &. VouRlial ll 5 '. (1869), 

4 Ch. App. 748 ; Yorkshire lly. Wa^ou Co. v. Maclui*c 

(1881), 19 Ch. D. 478 ; Carrard v. .lainoH, 11925] Oh. 616. 
Re!d. Landowners of Knf^land A' sSoutb WuIok Land 

Drainage & Inclo.surc Co. v. Ashford (1880), 16 (/h. I). Ill ; 
Ite Wrexham Mold & CoiiriaU'e Quay Uy., [1899] 1 Ch. 
410; Wauthlor v. Wilson ( 1 911 ), 27 T. Ju Jl. 582. Mentd. 
liashdallv. FoM(1866), L. 11. 2 lOq. 750 ; Taylor r. Chichester 
& Midhnrst liy. (1867), L. IL 2 Exch. 356 : Fountaine r. 
Carmarthen lly (1868), L. 11. 5 K(j. 316 ; Webb v. Herne 
Hay Comrs. (1870), L. 11. 5 Q. B. 612 ; II. v. Heed (1880) 

5 Q. B D. 483 ; Wonlock v. Diver Doe Co. (1885), 10 
App. Cas 354; Wonlock v. lUver Doe Co. (1887), 36 
t3i. D. 674 ; Jie Manchester, Middleton 5c District. Tram. 
Co., [1893] 2 Ch. 638; Payne v. Cork Co., [1900] 1 Ch. 308. 

886. Against person agreeing to indemnify 
principal.] — A. inoi’tgagod an estate, his sole 
pi*operty to C., by an indenture in which B. 
joined A. in charging an (‘state, tlieir joint pro- 
IHU'ty, as a further security ; A. A. & B. gave their 
joint bond for payment of th(‘ sum advanced. 
A, aft(‘rwards, by d(‘C(l, to wJiich B. was no i)arty, 
sold the estate, iiis sohi property, to 1)., who 
covenanted with A. to pay C. tluj sum advanced 
on mtge. to A., A t/O indemnify A. A B. from the 
j)aym(mi of it. B. was cal](‘d on by C. for pay- 
ment of the principal A interest ol the money Icuit 
on migo., which B. accordingly ])aid -Held: B. 
was not entitled t-o recover tliis sum from 1). in 
ail action against him for money paid to his us(‘.— 
<’»Ai<^’H ?’. TuriTON (1818), 8 'J^iunt, :i(i5 ; 2 Moore, 
P. 411 ; 129 E. K. 425. 

Indemnity given to bail .] — See Part XII., Sect. 3, 


SrB-sK(T. \ — Abandonment of Ituurr. 

887. Contract to abandon must be proved.) — 
A necessary consequence of a reservat on in a 
composition deed of a creditor’s remijdies against 
a surety is the continuance of tiie surety’s right 
to be indemnified by the principal debtor, A tiiis 
right will not bo, held to be abandoned unless a 
eont-i'aet to abandon it is pi*oved. Theivforo, 
when? one of the creditoj’s who acceded to a 
composition deed wiis also a residuaiy legatee of 
a surety for the compounding debtors to another 
creditor, A one of the compoimding debtors 
liappened to be the surety’s exor. : — Held : the 
residuary legatee’s accession must be taken to 
have been in respect of his dhoct debt only, A did 
not preclude him from insisting on the surety’s 
estate being indemnified by the debtors. — Oj,.ose 
r. Close (1853), 4 Be G. M. A G. 170 ; 43 E. K. 
474, L. JJ. 

888. Intention not sufficient.] — Applt. be- 

came surety on behalf of resp. who died during 
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the pendency of the action, for an advance lueide 
by a bank, i-csp. undertaking by letter to hold 
applt. harmless. Both parties forgot the existence 
of this indemnity, A by an agreement made 
between them A the bank the debt was discliarged 
by equal pa^Tnents by each of them. Applt., 
subsequently discovering the letter of indonmity, 
brought an action at law against iHJsp. to enfoi’ce 
it. Besp. then, by a suit in equity, prayed for a 
declaration that the indemnity had been dLs- 
cliargcd, A for an injunction against the con- 
tinuance of the action ;—//(;/(/ ; applt. was 
entitled to enforce tlie indemnity under the 
doctrine laid down in Jorden v. Money (1854), 5 
IT. B. Cas. 185 .— Chad WK’K r. MannIno, 11896] 
A. C. 231 ; 05 L. .1. P. 0. 12. 

An7iotatU)n : — Hentd. Civhswoll r. JefTreys, Same v. Same 
(1912), 28 T L. It. 413. 


Se(^ i . 3. - RIGHTS BEFORE SATISFACTION OF 
DEBT OF SUREFY. 

Sub-sect. 1. -In Genkual. 

889. Surety not devoid of rights.] — Bixon v , 
Steej., No. 754, ante. 

890. Stoppage of goods in transitu— Insolvency 
of principal debtor.] -B. a trader in Jxindoa 
ordered goods to be Khi]>pcd to him by 1). A co., 
Ids correspondents at Bantzic,, who were, to draw 
for the amount on E. at Hamburg, who liad agreed 
to accept the bills upon receiving (‘oiiiniissiou on 
the amount, A the bills of lading A invoiciis wcri*. 
to be transmittod by B. A co. from Bantzic to E. 
at Hamburg, who was to forward them to B. in 
Ixmdon; A E. accordingly accopt/cd the bills of 
exchange drawn upon Idm, A on the r(»oeij)t of 
the bills of lading transmitted same, which W(‘re 
made out to tlu? oi'der of the shipjiers A not 
indors‘‘d, to B. in Ijoridon, who r(?ceived them, 
togeth(‘r with th(‘ invoices A letter of advice, five 
days after an act of bkpey. (ommitted by him. 
JA also became bkpt. A the? bills of exchange 
drawn on him by 1). A co. were obliged to bo 
taken up A j)ajd by themselves i—IJeki : E. liad 
no right to stop the goods in 1ra}utUu, l)(‘ing no 
more than a sur(*ty for tlu? price, A not vendor 
or consignor. — S ipfken v, Wray (1805), (1 East, 
371 ; 2 Smith, K. B. 480 ; 102 E. B. 1328. 

g 91 . Effect of attempted stoppage.) — \V. 

shipped at J bighorn twenty-Hirei? casks of oil, on 
account A by tlu? ord'U* of L. at laverpool, A 
traiismitt(*d to him a hill of lading. Before the 
arrival of tlio oil, Ja indoi’sed tJie bill of lading, A 
deposited it with H., who advanc(*d money on it, 
liaving previously advanced mon(?y on other 
goods, the property of li. dejiosited with him. 
On tlic arrival of tha oil, L liaving previously 
become bkpt., A \V. not having been paid for it, 
W.’s agents claim(‘d it of the master of the ship ; 
but the lattor didiv(jr<‘d it to H., who aftcirwards 
sold the goods of 1j. as well as th(i oil of W. The 
ncit proc(*eds of the goocis belonging to L. were 
Hunhjient to satisfy the d(;bt duo from H. to 11. 
il. paid himself his debt, A dcjiositod the net 
pix>cc(;ds of W.’s oil w ith a third person, to abide 
ilie event of the award of an arbitrator to whom 
all disputes between W. A the assignees of L. 
wx*ro referred. The arbitrator liaving stated the 
above Diets on Ids award for the opinion of this 
ct. ; —Held : ( I ) W. the unpaid vendor of the oil, 
liad, at the time wluui his agents claimed it, no 
right to take iHisscssioii on tiie insolvency of L., 
because the ])rof)erty in A the right to the posses- 
sion was then vested in II., the indorsee of the 
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Sect 3 . — Bighta before saiiaf action of debt by surety: 


bill of lading for value ; & further W. had not> 
by reason of such claim, any legal right to the 
possession of the goods after H.’s lien was satisfied ; 
out in a ct. of equity, such transfer to H. would 
be treated as a pledge or mtge. only, & therefore 
W., by his attempted stoppage in transitu^ 
acquired a right to the goods in equity, subject 
to Il.’s lien against the assignees of L. ; (2) W., 
by moans of his goods, had become surc'ty to H. 
for Ij/s debt, & had a clear equity to oblige H. to 
pay his debt out of L.*s own goods deposited with 
him in ease of such surety ; all the goods both 
of W. & L. having been sold, W. might insist on 
the proceeds of L.’s goods being appropriated to 
tlie payment of the debt ; &, therefore, W. was 
entitled to have all the proceeds of the oil paid 
over to him. — Be Westziothus (1^^33), 6 B. & Ad. 
817 ; 2 Ncv. & M. K. B. 044 ; 3 L. J. K. B. 56 ; 
110 E. K. 092. 

AmnoiationB : — As to (\) Gonsd. Spalding v. Itudlng (1843), 
6 Beav. 37C. Apia. Kemp «. Falk (1882), 7 App. Can. 
r)73. Refd. Phillips v. Unth (1840), 6 M. & ^ 572 ; 
The Marie Joseph (1866), Brown. & Lush. 449 ; Meyor- 
stoin V. Barhor (1866), L. II. 2 O P. 38 ; Kodgor v. Comp- 
toir d’Escompto do I’arifl (1809), 21 L. T. 33 ; Sewell d. 
Burdick (1884), 10 App. Oas. 74. OeneraUy, Mentd. 
Broadbonl u. Barlow (1801 ), 3 De G. F. & J. 570. 


SeCy generally^ Hale of Goods. 

892. Action for account — Against agent of 
debtor — Debtor abroad.] — If A., a merchant in 
England, guarantee the payment of all purchases 
made by B., a factor in England, for 0., a merchant 
abroad, subject to the approval of X., an agent of 

O, , A., being simply the paymaster or guarantor 
for 0., can maintain no bill for an account against 
B. unless ho state a case 

B. & X. — Dabthpjs V. Lee 
5 ; 5 L. J. Ex. Eq. 73 ; 160 E. B. 289. 

893. Debtor becoming surety — Assignment of 
debtor’s mortgage to creditor — Right as surety to 
enforce payment — When creditor may Interfere.] — 
One assigning a mtge, in order to secure his own 
debt is in the situation of a surety ; & may insist 
upon proceedings for the recovery of the money 
due, irnlcss his creditor, the assignee, will relieve 
him from all claim beyond what the mtge. may 
produce.*— Gurney v. Seppings (1846), 2 Ph. 40 ; 
1 Coop, temp, Cott. 12 ; 15 L. J. Oh. 385 ; 7 
L. T. O. 8. 317 ; 47 E. R. 719, L. C. 

Right to prove for debt — Bankruptcy of principal 
debtor.] — See Sect. 4, sub-sect. 4, Part XI., post 

894. Petition to wind up company — Surety for 
company’s mortgage debt.] — P. co. mortgaged pro- 
perty belonging to them, certain of the directors, of 
whom 0. was one, being parties to the mtge. 
deed, & covenanting with the mtgees. that P. co. 
would pay the debt & interest. P. co. afterwards 
conveyed the equity of redemption in the mort- 
gaged property to L. co., who covenanted witti 

P. co. that they would pay the mtge. debt & 
indemnify P. co. in respect thereof. Neither C, 
nor any of the sureties were parties to the con- 
veyance. P. co. had been ^solved. 0. was 
dead, & his exors. had been called on to pay, & 
had paid, considerable sums under C.’s covenant 
in the mtge. They contended that they were 
creditors of L. co. in respect of the moneys they 
had paid, & on that co. not complying with their 
demand for pa^Tnent, presented a petition to 
wind-up that co. : — Held : the relation of debtor 


& creditor did not exist between L. co. & peti- 
tioners, & petitioners could not get an order for 
the winding-up of the co. as creditors under Cos. 
Act, 1862 (c. 89), s. 82. — Be Law Courts Cham- 
bers Co., Ltd. (1889), 61 L. T. 669. 

895. Siurety a paid up shareholder.] — A 

creditor of a mining co. made repeated applications 
for payment through the year 1881, & on Dec. 21 
obt^ned a payment on account, & being unable 
to obtain more, he, on Dec. 28 issued a writ. On 
Jan. 4, 1882, a paid-up shareholder in the co., 
who was under considerable liability as a surety 
for the CO., presented a petition to wind it up, 
setting out a balance sheet which showed that the 
assete greatly exceeded the liabilities, but not 
alleging as a fact that they did so, stating that 
the CO. was imable to pay its debts, & that it was 
just & equitable that it should be wound up. On 
Jan. 6 the creditor recovered final judgment with- 
out notice of the winding-up petition, & on the 
following day issued execution. On Jan. 14 the 
petition came on to be heard & was supported by 
creditors, & a winding-up order was made. The 
creditor then applied for leave to go on with the 
execution ; — Held : the petition could not be 
treated as a petition collusively presented on 
behalf of a solvent co. for the purpose of defeating 
the execution, for that the balance sheet could 
not be treated as proving the co. to bo solvent, 
& the petitioner, though not legally a creditor, 
was virtually such, & by amending the petition 
by joining one of the supporting creditors it might 
have been made a creditor’s petition ; & conse- 
quently leave to proceed with the execution ought 
not to be given. — Be Vron Colliery Co. (1882), 
20 Ch. D. 442 ; 51 L. J. Ch. 389 ; 30 W. R. 388, C. A. 


Annotatiotis .•—Mentd. 7?e North Carolina Estate Co. (1889), 
6 T. L. It. 328 ; Armorduct Manufacturinja; Co. v, Ucnei*^ 
Incandefaocut Co., 11911] 2 K. B. 143. 


.] — See, generally. Companies, Vol. X. 

pp. 829 et seq. 

Set-off.J — See Sect. 5, sub-sect. 3, post 
Writ ne exeat regno.]— ^S’ee Equity, Vol. XX., 
pp. 541 et seq. 

Right to sign judgment against debtor — On third 
party notice.]— /See No, 1013, post 


Sub-sect. 2. — Right to Exoneration from 
Liability. 

A. In General, 

896. No right at common law — Until payment 
of surety .] — Be Mitchell, Ereelovb v, Mitchell, 
No. 915, post 

897. — ,] — An exor., how is surety for 

an unpaid debt of his testator, cannot exercise 
his right of retainer in respect of his liability as 
surety unless he pays the debt, & then only to the 
extent of the assets actually in his hands at the 
time he pays it. But an opportunity may bo 
given him to pay the debt, if he has assets in his 
hands, in order that he may set up his right of 
retainer. After the usual juagment in a creditors’ 
action to administer the estate of a testator a 
mjeiver was appointed. The estate proved to be 
insolvent. One of the exors., who was surety for 
an unpaid debt of £3,000 of testator’s, claimed 
that his right to indemnity out of the estate 
created an equitable debt which entitled him to 


FART VII. SECT. 8, SUB-SECT. 8.— A. 

f. General rule.] — Lsb v. Ellis 
(1896}, 87 O. E. 608.— CAN. 

h. •] — When there is an 


actual accrued debt, & the surety is 
liable & admits liability for the amount 
guaranteed, he has a right to compel 
the principal debtor to relieve him 
from his uahility, by paying off the 


debt. — M athews v. Saubik (1893). 
31 L. 11. It. 181.— IR. 


5 F. (Ct. of Seas.) 295*.— SCOT. 
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retain in respect of it certain legal assets which 
constituted the gieater part of the outstanding 
personal estate of the testator : — Held : as the 
exor. had not paid the debt for which he was 
surety, there was no debt in respect of which he 
could exercise his right of retainer. The claim 
was therefore disallowed. 

The right to indemnity which the surety has 
against the iiriiiciiial debtor does not arise at law 
until the surety has discharged his debt (Nkville, 
J .). — Re Beavan, Davies, Banks & Co. v. 
Bbavan, [1913] 2 Ch. 696 ; 83 L. J. (Ih. 109 ; 
109 L. T. 538 ; 68 Sol. Jo. 31. 

AnnotaiUm : — Kentd. lie Harris, Davin v. HarriH, [19141 
2 Ch. 395. 

898. Right in equity — No proceedings taken 
against surety.] — ^A. is bound for B. & has a counter- 
bond. Equity will compel B. to jiay the debt, 
though A. is not sued. — IIanblaugii (Eari.) v, 
Hayes (1683), 1 Vern. 189 ; 2 Cas. in Ch. 146 ; 
23 E. B. 405. 

Annotations : — Consd. Lloyd w. Diminaok (1877), 7 Ch. D. 
398 ; UnjjhOH-Hallott r, Indian Mamiiiuth Cold IVlinos Co. 
(1882), 22 Ch. 1). Folld. Aschoraon v. Trodcjjrar Dry 

Dock & Wharf Co., [1909] 2 Ch. 401. Distd. MorriHon v. 
liarkinpr Cheinicala Co., [1919] 2 Ch. 325. Refd. Antrobna 
V. Davidson (1817), 3 Mcr. 569. Mentd. Brough v, Oddy 
(1829), 8 L. J. O. S. Ch. 23. 

899. .] — Nisbet V. Smith, No. 1305, post 

900. .] — Antrobus V. Davidson, No. 444, 

ante. 


901. — - On obligation becoming absolute.] — 

In an action by the payee of a joint & several 
promissory note against one who, to the know- 
ledge of the payee, joined in it as a surety only, 
it is competent to the surety, by way of equitable 
defence, to plead a special plea, of a set-olf due 
from the payee to the principal, arising out of 
same transaction out of which tlie liability of the 
surety arose. 

A surety has a right as against the creditor 
when lie has paid the debt to have for reimburse- 
ment the benefit of all se^curities whic^h the creditor 
holds against the principal {per Cur.). 

The surety lias another right, viz. that as soon 
as his obligation to pay is become absolute he has 
a right in equity to be exonerated by Ids principal 
{per Cub.).— Bechervaise v. Lewis (1872), L. K. 
7 C. P. 372 ; 41 L. J. 0. P. 161 ; 26 L. T. 848 ; 
26 W. li. 726. 


Annotations : — Apld. 

^ Wreenhill (1897), 76 


V. Uullick, (1893) 2 Ch. 514. 

902. 


Alcoy & Gandla liy. & Harbour Ck). 
L. T. 542. 


Refd. W oluicrshauson 


‘J — (1) Whore there is an actual 

accrued debt secured by a guarantee & one of 
several co-sureties is liable, & admits liability for 
the amount guaranteed, he has a right in equity 
TO compel the principal debtor ti:> relieve him from 
his liability by paying off the debt. This equitable 
relief is not limited to cases where the creditor lias 
refused^ to sue the principal debtor, 

(2) Scmble : neither the cr^itor nor the co- 
smetics need be parties. — A scherson v. Tredegar 
Dry Dock & Wharf Co., Ltd., [1909] 2 Ch. 401 ; 
78 L. J, ^h. 697 ; 101 L. T. 619 ; 16 Mans. 318. 

Re Mitcholl, Froelovo v. 

Distd. Morrison v. Barking 
2 Oh. 325 ; Bradford v. Gammon, 
fiQ?? \ 96: Mills r. United Counties Bank. 

1*911] 1 Oh. 069. 

903, — .] — jie Mitchell, Frbelove v. Mit- 
chell, No. 916, post. 

904. Under contract for payment — Between 

surety de debtor — ^Bankruptcy of debtor — Before 
wy for payment,] — If A. be bound with B. as a 
surety for the payment of a sum certain, & take 
sja ab^lute bond from B. payable the day before 
It bond will become due, & B. become a 

ciKpt. before the day of payment, A. may prove 


this debt under the commission, & B.’s certificate 
will be a bar to an action by A. on the counter- 
bond, though A. do not pay the original bond till 
after B, has committed an act of bkpey. — M artin 
V. Court (1788), 2 Term Hep. 640 ; 100 E. H. 344. 

.‘---Consd. Young u. Taylor (1818), 8 Taunt. 
315. Mentd. Buckler v. Buttivant (1802), 3 East, 72. 

906. Contract not merely one of 

Indemnity— Covenant to pay annuity.]— A. being 
principal & B. surety in an annuity bond to <k, 
A. gave B. a bond conditioned to pay the annuity 
to C„ & to indemnify B. from any claims of 0. 
Held : this was not a mere indemnity bond, & B. 
therefore might put it in suit as soon as A. made 
default in payment of tlie annuity, witliout 
proving that he had boon actually damnified. — 
Penny v, Foy (1828), 8 B. &. C. 11 ; 2 Man. Ai By. 
K. B. 181 ; 6 L. J. O. H. li. B. 230 ; 108 E. H. 
947. 

906. — Contract one of indemnity only 

— Whether surety must first be damnified.] — 
Penny v. Foy, No. 905, ante, 

907. .]' A surety on a 

bond to secure a money debt, was secui'od by 
another bond of indemnity enteriul into by the 
principal debtor’s father, who had died, liaving 
by will devised certain property specifically upon 
trust to pay the debt. Tlie criulitor iiaving 
applied to the surety, the surety Jiad recourse to 
the exors., who said they had no funds in liand, 
& that they were unable under tin* will to raise 
the money by sale of any portion of testator’s 
estate, except under a decree of the ct. ; —Held : 
(1) the sui’ety, ihougli he had not actually fiaid 
anything, was entitled to maiiitaiii a bill against 
the exors. for administration, payment of the 
debt, & indemnity ; (2) it was not necessary that 
the bill should be filed on belialf of all the (creditors. 
— Wooldridge v, Norjuh (1868), L. Jt. 6 E(|. 
410 ; 37 L. J. Ch. 640 ; 19 L. T. 114 ; 16 W. li. 
965. 

Annotations : — As to (1) Dlstd. TTughcw-Hallott v, Indian 
Mammoth Gold MIiicb (Jo. (1882), 22 Ch. p. 501. Oontd. 
Hobbs V, Wayot (1887), 36 Ch. i). 250. Apld. Aschorson 
r. Tiedogar Dry Dock & Wharf C’o., [1909J 2 (Jh. 401. 
Reid. WolincrshaUHcn v. Gullick, 1 1 893) 2 (Jh. 514 ; Mills 
V. United Cminties Bank, llOMl 1 (Jh. 069. Aa fc 
Consd. WorruktT v. I’ryor (1870), 2 Ch. D. 109. Reid, 
(’oopor V. Blisbctt (1870), 1 Ch. 1). 091. 

908 . Recovery of damages — In 

breach of contract.] — Pltf. & deft, being joint 
makers of a promissory note, deft, as princijial Ac 
pltf. as his surety, deft, covenanted witli pltf. to 
])ay the amount to the payt^e of the note on a 
given day, but made default. Jii an action f>n 
this covenant : — Held : pltf. was entitled, though 
he had not paid the note, to recover the full 
amount of it by way of damages.— Txiohemore v. 
Radford (1842), 9 M. & W. (567 ; 1 Dowl. N. S. 
881; IIL. J. Ex. 284; 162 E. R. 277. 
JmM>/afio?ia.-^FoUd.„Kobinsoii r. 

Ij T. O. S. 112. Refd. Moars u. Green (1846), 0 L. 1. 

O. H. 413. Mentd. Crook v. Latlcy C 

102; Wigscll V. Bohool for Indigent Blind (1882), 8 

OOP.' .J— PJtf. & deft., 

being partners, executed a deed of dissolution, of 
partnership, whereby deft, covenanted to pay & 
satisfy the debts of the firm wltlim eighteen 
months. At to indemnify pltf. against all coste. 
losstis, damages, claims, or demands, which he 
might incur or be liable to in respect of those 
debts. Deft, not having paid a creditor of the 
firm witliin eighteen months, pltf. was called 
upon to pay, & did pay part m cash, & gave 

E rfimissory notes for the residue. In an action 
y liim upon the deft.*8 covenant, commenced 
during the currency of the notes ; — Held : the 
measure of damages was the whole amount of the 
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HecL 3 . — liighis before aalisfaction of debt by surety : 
Subject 2, -4., B,, C. d: D. Sect, d: Sub- 
sects. 1 <&: 2, A.] 

crodiior^g demand, including that for which the 
jiromissory notes worn given. — H obinson v . 
lioBiNSON (1854), 24 L. T. O. S. 112. 

Rights on contracts of Indemnity.] — See Part 
XIJ., Heel. 0, post. 

B. When Bight Arises. 

910. Principal debtor entitled to enforce rights 
— In respect of Joint liablilty.] — The right of a 
surety to sue for his discharge does not arise until 
tJie principal is in a condition to enforce his rights 
in respect of their joint liability, & then only in 
cases where the principal or creditoi* refuses to sue 
the debtor.— P ad WICK v. Stanley (1852), 9 Uaro, 
(127 ; 22 L. .1. Ch. 181 ; 19 L. T. O. S. 293 ; 1(5 
.lur. 58(1 ; (18 K. It. (101. 

AnnoiatiohH Conid. AHcluTbOii v. Tn'dcffar Dry Dock & 

Wharf Co., [lUOUl ‘2 Ch. 401. Mentd. Makepeace v. 

Bogenj (18G0), 4 Do C. J. & 8m. 049. 

911. Refusal by creditor to sue debtor.] — 

1»ADWICK V. Staniji:y, No. 910, wife. 

912. .] — AsCJUCJtSON V. TuKDEOAlt 1)JIY 

ilocK & WUAUF Po., J^TD., No. 902, ante. 

913. Actual accrual of liability — Not merely 
apprehended.] — A irusU‘e held share's in a co. on 
(rust for an adult eesiui qne trust. Tie had applied 
for tlu'm at the ii'qiiest of tlie cestui que trusty who 
paid the money due to th(5 co. on the application 
iSt allotment. The trust ( h; ('\eeuted a transfer of 
the shar(is to the cestui que trusty & the latter sent 
it to the CO. for registration, but the directoi’S 
njfu8(‘d to ivgister it, Ac when an order was made 
Uj wind uj) the co. the name of the trustee remained 
on the co.’s ivgister as the holder of the shan's. 
No fui’tlK'i* call liad been made on them. The 
trustee biought an action against tlie cestui que 
trusty claiming an indt'mnity against liability on 
the shares. Therti vi’as no evidence to show 
whether calls were likely to bo made in the winding 
up JJetd : the action Wiis a mere quia timet one 
Ac it was premature Ac could not be maintained. — 
lIiKmEH^lJAUjc^rr r. Indian Mammoth Gold 
Mines Oo. (1882), 22 Ch. 1). 501 ; 52 1^. J. V\i. 
418 ; 48 L. T. 107 ; 31 W. 11. 285. 

Diitd. Hobbs v. Wuyet (1887), 3G Vh. 1). 
a;rod('gar Dry Dock 6c Wharf (’o., 
Refd. Woliiu'ihhauw'ii i\ Gullick, 

USUdi 2 (^h. 614 ; Hartlooii r. HoUIlob, llbOJl A. V. 118. 

Mentd. l«yth i\ Flu(lgato, Moi-gau r. IJljlh, Smith r. 

Blyth, 11891] 1 Ch. 337. 

914. Admission of liability by co-surety.] 

— Aschebson V. Tredeoak Dry Dock A^ W harf 
C o., Ltd., No. 902, ante. 

915. .] — A surt'ty’s emiitable right to bo 

indemnilied by the principal debtor does not 
cwjate any debt befon* the surety has been called 
on to pay anything under his guarantee Hetd : 
a i*eleaso of “ all debts ” to a i)rincipal debtor by 
the suivty’s will did not aOect the right of the 
e\oi*8. to eome on the juineipiU debtor’s beneheial 
inlt'it'st under the will for indemnity against 
claims made under the guarantee by the civditor 
after t-t»stator’s death. 

Pntil the suivly is called upon to pay A: does 
pay something under his guarantee there is no 
debt or right m law at all ; imtil then a suwity’s 
right is confined to a right to come into equity in 
order to get an indemnity agtiinst his liability to 
the creditor (Parker, 3.).— He Mitchell, Free- 
LOVE V. Mitchetx, 11913] 1 Ch. 201 ; 82 L. J. Ch. 
121 ; 108 L. T. 34 ; «i*6 Be Mitchetj., 

THUEI.OVE V. Mitcheu., 57 Sol. Jo. 213, 

Rrfd. i*’ Ih'ttvan, Davloa, Bauke v. Bcavan 

(11113), 83 L. J. Ch. 109, 


916. .] — ^i>itf, gave to a bank a guamnteo 

to secure, to the cx^nt of £5,000, the ultimate 
balance that might be found to be duo from deft, 
co. to the bank on the i*c8ult of the current trans- 
actions between them. The guaran^o was con- 
templated as continuing until terminated cither 
by tiie bank’s closing the account & demanding 
from the suieiy the amount due from him or by 
the surety’s giving the bank three months’ notice 
to determine it S; by the ascertaimnont of the 
amount due at the end of tlie three months. 
Becoming apprehensive about his liability, pltf., 
without having given the bank notice to del ermine 
the guarantee, asked deft. co. to relieve him from 
his liability, but as nothing satisfactc»ry was done 
to relieve him ho brought an action against deft, 
co. to compel them to give liim immediate relief or 
indemnity against any exisling or apprehended 
liability to the bank under the guai'antee. At 
the time of the action deft. co. w^as indebted to 
the bank in a sum not exccc'ding £5,0(10 : — Held : 
as there was no accrued or detinito liability on the 
part of the surety until the contt'midaUid termina- 
tion of the guarantee & ascertainment of liability, 
the action failed. — M orrison r. Barkin(J CUiemi- 
cals Co., Ltd., {19191 2 Ch. 325; 88 li. J. (3i. 
314 ; 122 L. T. 423 ; 35 T. L. li. 190 ; 03 Sol. Jo. 
302. 

Annotation: — Consd. Bradlord r. (Jlaiuiiiou, 11926] 1 Cli. 

132. 

917. Not merely contingent liability.] —A 

surety is not entitled to come to the ct. to obtain 
it'lief against his principal dc'btor by way of 
indemnity unless there is an aecrued liability on 
the surety which can be enforced by the ct. A 
mei'o contingent liability is not enough te> justify 
an action. - Be Ledcsard, Attenboroucjh r. 
Ledoard (1922), 00 Sol. Jo. 105. 

918. .] — Under a written ius(runi(‘iit of 

paitncrshi}) entered into in Fob., 1920, b('tw’oen 
liAn co-piu'tners for th(i development At ultimate 
rc'sale of a freehold estate which they had pur- 
chased it wa« providt'd that, upon tlui death of 
any of the partners before the estate had been 
completely sold the shan* or interest of the* omj 
so dying should bt' purchased by the otJicrs in 
equal sluares at a price to b(' tixod by arbn. in case 
(»f dilTerencc, A:, the legal pei’sonaJ representatives 
<»f deceasc'd pai’tner were to be “ indemnified ” by 
the surviving partners frtmi all future claims, 
liabilities. A:- demands, in i*(‘s]K*ct of tJu* (*stat(‘. 
Unc5 of the i)artnei*s dh'd on Oct. 4, J921, As tlio 
greater part of the freehold estate was still unsold. 
At th(‘ dat(‘ of the partni'r’s death tJie partiK'rship 
aeeoimt at ii bank was lai*gely overdrawn. The* 
overdraft was sec'ured by the guarantee of each 
partner, I'he exact amount of the overdraft was 
subsequently ascertained by the bank U) be 
£17,120 10.V. 2d.y A: the manager infonned th(i 
exor. of deceased paitner of this, & of the liability 
of the i)artnership syndicate As testator’s estate, 
but no demand for payment was ever made. 

Ill an ac'tion by pltf. as legal personal re])re- 
si'niativt? of deceased partner against his four co- 
l)artncr8 as defts. claiming specific i)erformauco 
of the partm'rship agi*ccmcnt As i*equiring a prtqw'r 
discharge As rt'lease from all the liabilities of the 
partnership, particularly in respect of the over- 
draft at the bank : — Held : the ordinary covenant 
contained in tlio agreement to indemnify the 
estate of a deceased partner did not entitle pltf. 
to insist upon the immediate payment of debts 
for which no demand had been made. The 
obligation to make good the indemnity by pay- 
ment As the right to ('nforce the covenant arose 
when the demand for payment was made As not 
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before. Therefore, pltf. was not entitled to what 
would be in substance an order on defts. to repay 
^1 that was owing to the bank, & the action 
failed. — ^B radford v. Gammon, [1925] 1 Oh. 132 ; 
94 L. J. Oh. 193 ; 132 L. T. 342 ; 69 Sol. Jo. 160. 

C. Parties to Action. 

919. Joinder of creditors & co-sureties.] — 

Wooldridge v. Norris, No. 907, ante, 

920. .] — Ascherson v, TREDEOAit Dry 

Dock & Wharf Oo., Ltd., No. 902, ante. 

D, How Enforced, 

921. Setting aside sum of money.] — Nisret v. 
Smith, No. 1365, post, 

922. .] — It is quit^i plain that in tliis ct. 

any one having a right to bo indemnified has a 
right to have a sufticient sum set apart for tliat 
indemnity (Jessel, M.ll.). — L acey v. IIitj., 
Crowley’s Claim (1874), L. 11. 18 Eq. 182; 
43 L. J. Oh. 551 ; 22 W. It. 586 ; sub iwm, Lacy 
V, Hill, Crowley’s Claim, 30 L. T. 481. 

A iuwtation» Held, Wolmershaubce v. GuUiclc, [18931 
2 Ch. 514 ; He Uichardaon, Ec p, St. ThoinaB’H HoHpltal, 
11911] 2 K. U. 705 ; Hrltihli Uiiion Ac National Iiisce. v, 
Jiawson. [1916] 2 Ch. 47G. Mentd. Thackor v. Hardy 
(1878), 39 L. T. 595 ; Re BlundoU, Rlundell v, Blundell 
U888), 40 Ch. I>. 370 ; Williams Torrey v. Kmtrhl, 
The Lord of the lales, [18941 P. 342 ; Re Paine. Kx 
Road (18961, 00 L. J. Q. B. 71; Ellis r. J>und. 
[1898] 1 Q, B. 426 ; St. Thomas’s Hospital v. lUcliardhon, 
[1910] 1 K. B. 271 ; Re Law Guarantee Trust Ik Accident 
Soo., Liverpool Mortgage Insce., Co.’s Cose, [1914J 2 Ch. 

923. Declaration by court — Indemnity refused 
by debtor.] — Certain moneys belonging to A. were 
invested in shares in a banking co. in the joint 
names of A. & H. tlu^ ultimate trust being for the 
estate of A. who predeceased B. The co. went 
into liquidation A: calls would be made upon the 
shareholders, on the list of whom the exor. of B, 
would be put:- -Held: the exor. of B. was 
fjntitled to be indemnilled by the estate of A. 
might bring an ac tion for obtain a declaration 
of indemnity before he* was on the list As before 
any <;all was made on him, 

A man who aecc^pts a liability ... is c*ntitled 
to go to the man wh(3 made tlicj recpiest As miy, 
“ I am entitled to be indemnified ” As if the right 
to indemnity is denied he has a right to come to 
this ct. & obtain a declaration that ho or his 
testator’s estat-e is entitled to bo released from 
that liability (Kekewich, .7,). — Hobbs v. Waykt 
(1887), 36 Oh. D. 256 ; 56 L. J. Ch. 819 ; 57 
L. T. 225 ; 36 W. It. 73. 

Arniotalions : — Refd. Wolmershausoa r. Qullick, [189.31 
? ^t* Thomas’s Hospital v. Uichardsou, [1910] 

1 K. B. 271. 


Sect. L-~RIGHTS AFTER SATISFACnON 0? 

DEBT BY SURETY. 

Sub-sect. 1, — What Amounts to Satis- 
faction, 

924. Promissory note — Accepted by creditor in 
payment.] — If a party gives a promissory note for 
the debt of another, which the creditor accepts 
lu payment, it is as a payment of money to the 
party^s use, Ac may be recovered as such. — 
Barclay v, Gooch (1797), 2 Esp. 571. 

Annotations: — Refd. Maxwell v. Jamoson (1818), 2 B. A, 
^d. 51 ; Rodgera v. Maw (1846), 15 M. & W’. 441 ; Re 
2 L. T. 810 ; Mayer & Fulda v. Miadlevich 
(1888), 59 L. T. 400. 


925. .] — In 1855 It., Ac H. as his 

surety, gave to G. a bond for £2,000. K, gave to 
H. by way of indemnity a warrant of attorney. 
Ill 1858, G., without the knowledge of It., gave up 
the bond to H., At received in satisfaction for it 
the promissory note of H. for the sum remaining 
due. B. at same time assi^ed all his property 
to II. in satisfaction of the liabilities under which 
H. had come for liiin. In the following month 
It. became bkpt.. At the warrant of attorney Ac the 
assignment became void as against the assignees : 
— Held : the dealings between H. Ac G, had not 
taken away the rights of H. against R., Ac H. 
having paid the debt was entitled to prove against 
B.’s estate . — lie Roberts, Ex p, Allen At Cazk- 
nove (1858), 3 Do G. Ac J. 447 ; 44 E. R, 1341, 
L. JJ. 

926. No monetary payment — Bond to creditor — 
By surety alone.] — One of the makers of a joint 
Ac several promissory note, after same had become 
due, gave his bond to the lioldcr for the amount ; 
but before the coimnencement of tlie action no 
money was actually paid on tlio bond : — Held : 
until lie bad i)aid money upon the bond, he could 
not maintain an action for money paid, in order 
to recover contribution against any of the other 
makers of the original note. — Maxwell v, 
Jameson (1818), 2 B. Ac Aid. 51 ; 306 E. R. 286. 
AnfMiaiioHft Held. Dally e. Wolferstau (1823). 1 L. .T. 

O. 8. K. B. 246 ; Power r. Butcher (1829), 10 J]. A O. 329 ; 

Rodgers i\ Maw (1816), 15 M. A W. 414 ; Jooos V, Orchuril 

(1855), 3 C. L. R. 1275. 

927. By surety Jointly with principal.] 

— Where a surety in a bond for the bkpts., after 
the bkpts. bad obtained their ceriilicate, joined 
with them in a now bond to the roprosoutatives 
of the creditor, & the old bond was delivered up 
to the sui’oty :---Hvld : this Wiis not equivalent 
to payment by the surety so as to enable liim to 
j)rovc under the coni mission. 

Security lias iKJver been considered as equivalent 
to iiaynient. This is cl(3aj’ly a release of the old 
debt. The surety has altered his character, Ac is 
no longer surety for the estate, but for a new 
obligation created subsequent to tlio ceHilicato 
(IjEAch, V.-C ’.). — He IUrkinson, Rx p. Sergeant 
(1822), 1 Gl. Ac J. 183 ; affd, (1825), 2 Gl. Ac J. 23, 
L. 0. 

See, also, I’art IX., Sect. 1, sub-sect. 2, post. 

928. Execution against surety — Proceeds paid 
to creditor.] — Whore an execution has boon levied 
against a sui’oty in an action upon the security 
which he liad given for another, & the money 
paid over to pltf. by the slier iff, the surety may 
maintain an action for miiiiey paid against his 
defaulting jirincijial, A, therefore, h(i may also 
prove same facts under a plea of set-olf for money 
paid in an action brought against him by his 
principal. -Rodgers v. Maw (1846), 15 M. A W. 
444 ; 4 Dow. A Ti. 66 ; 16 L. J. Ex. 137 ; 7 L. T. 
O. S. 260 ; 153 E. R. 921. 

Annotation:- Refd. A.-U. V. Do Kcyscr’s Royal Uotol, 

[1920] A. C. 508. 


Sub-sect. 2.--lti(uiT to Stand in Place of 
Creditor. 

A, In General. 

See Mercantile Law Amendment Act, 1850 
(c. 97), s. 5. 


PART VH. SECT. 4, SUB-SECT. 1. 

i* No moneiary payment — Trans^ 
of mortoage to creditor — By surety 
«lon«,>~pitf. was surety, A doft. one 

J.— .VrkT ■w-.y-r 


of the principals, on a promissory 
note. Pltf. had transferred a mortgage 
security to the holder of the note, who 
thereupon released him from liability ; 
but It old not appear that any cash was 


paid by or on behalf of pltf. : — Held : 
pltf. was entitled to a verdict for the 
value of the mortgage. — F ahey v. 
Frawley (1890), 26 lTiL Ir. 78.— IR. 
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Seel. 4 , — Biffhle after eeUiefactwn of debt by surely : 
Sub-aect, 2, A, & B. ; svb-Bect* 3.] 

929, General rule.] — Sureties who have paid 
the money are creditors of the principal. — 
OsBOBN & Beabshaw V, Chuechman (1606), 
Oro. Jac. 127; 79 E. E. 111. 

Annotations : — Mentd. CroBBlng v. Scudamojro 

1 Vent. 137 ; Samon v, Jones (1690), 2 Vent. 318 ; 
Taylor e. Jones (1743). 2 Aik. 600. ^ 

930. .] — Newton v. Chorlton, No. 809, 

ante. 

981. On death of debtor Intestate — Payment 
after death — ^Administration of estate as creators.] 

— surety wlio after the death of the principal 
pays off the debt is, in case of intestacy, entitled 
to administration as a creditor. — W iluams v. 
Jukes (1864), 34 L. J. P. M. & A. 60. 

Right to creditor’s securities.] — See Part VI., 
sect. 4, sub-sect. 2, B., ante. 


932. 


2i, Surety for Crown Debt. 

General rule.] — A surety paying the 


(JiBwn’s debt was ordered to stand in the place 
of the (Vown & to have the aid of the ci. to re- 
cover tlie whole against the principal in the bond 
or a moiety against the other surety. — K. v. 
Doughty (1702), Wight. 2, n. ; 146 E. E 1152. 

Annotaliona : — Refd. 11. o. Bennett (1810), Wight. 1 ; U. 
r. Itoblntion (1855), 1 H. & N. 275, n. 

933, Aid of Crown process.] — E. v. Dougiity, 
No. 932, ante. 

934, Surety to customs collector.] — Ji. v. 

Webber (1718), Wight. 3, n. ; 146 E. E. 1162. 
Annoifdions .'—"RM. 11. tf. BoTiiictt (1810), Wight. 1 ; 11. 

V. IloblnHOU (1855), 1 H. & N. 275, n. 

935, Assignees of sureties — In trust for all 
creditors.] — K. v. Walton (1735), Wight. 3, n. ; 
146 E. K. 1162. 

Annotation Rata. R. v. Bouueit (1810), Wight. 1. 

936, Priority of Crown — Administration of 
debtor’s estate.] — A surety to the Crown, who has 
paid the debt of his deceased principal, is entitled 
lo the Crown’s priority in the administration of 
his principal’s estate. — He (Uiukchill (Lobd), 
Manisty V. (’nuEdiux (1888), 39 Ch. D. 174 ; 
68 L. J, Ch. 136 ; 59 L. T. 697 ; 36 W. K. 805. 


Sub-sect, 3. — Eight of Action against 
Debtor. 

F* 937. General rule — Action maintainable against 
debtor.] — Wlien a surety pays money on behalf 
of his principal, how far he will be entitled to 
bring an indebitatus assumpsit against the principal. 

A. had recovered against another, 4^ when he 
was going to take out execution, deft, there offered 
to give him a note for the money, ^ to get one to 
join in it as security with him ; which was done 
accordingly. Aftoi* this pltf. in tlie former action 
commenced another action against the security, 
Ac recovei*cd ; upon wliich the security paid the 


money, & now brought his action against the 
principal for so much money laid out to his use. 
This matter appearing at the trial, deft.’s cmm^l 
excepted, that the action would not lie : — Held : 
it would. — ^M oreicb v. Eedwyn (1731), 2 Bam. 

K. B. 20 ; 94 E. E. 333. . 

938. ,] — (1) No difference in the 

relation of sureties that one is so by a separate 
instrument. 

(2) It is now held that a surety, having pwd, 
may maintain an action against the principal 
for the whole (I^rd Eldon, C.). — ^Ware v. 
Horwood (1807), 14 Ves. 28; 33 E. E. 432, 

L. 0. 

Annotations : — Ocnernlly. Mentd. DupuiH r. Edwards 

18 Ves. 358 ; fcttmpaon v. How'den (1837 >, 3 My. & Or. 

97 ; Houston v. Sligo (1885), 52 L. T. 90. 

939. .] — A., being in want of some 

harness, went to B., accompanied by C., & 
ordered some, 0. saying in A.’s presence, that he 
would pay the money if A. did not; — Held: 
0. thereby acquired an authority ^ pay the 
money on the default of A., Ac, having paid it, 
he was entitled to recover it back from A., the 
authority not being shown to have been counter- 
manded. — ^A lexander v. Vane (1836), 1 M. Ac 
W. 511 ; 2 Gale, 57 ; Tyr. Ac Gr. 865 ; 5 L. J. 
Ex. 187 ; 150 E. 11. 537. 

940. .]-— Davies v. Humphreys, 

No. 1068, post. 

941 . .] — The surety has a right at 

any time to apply to the creditor Ac pay him off 
& then to sue the principal in the citjditor’s 
name ... If the creditor binds himself not to 
sue the principal debtor, for however short a 
time, he docs interfere with the surety’s theo- 
retical right to sue in his name during such a 
period. It has been settled that su<*h an inter- 
ference with the rights of the surety must operate 
to deprive the creditor of his light of recourse 
against the surety (Oockburn, --8wirk v. 

Kedman (1876), 1 Q. B. D. 536 ; 35 h. T. 470 ; 
24 W. n. 1069. 

Antwtation : — Mentd. llouBC v. Biadford Banking 

I1894J A. C. 686. 

942. Right to recover debt — & damages-- 
Although no counter bond.] — A surely on a bond, 
against whom the debt has been recovered ; — 
Held : entitled in equity to recover the debt & 
damages against the principal debtor although 
he had no cjounter-bond. — Ford v. Stobridge 
(1632), NeJs. 24 ; 21 E. K. 780. 

943. & costs — Judgment against surety.] — 

Declaration on bond ; plea that it was condi- 
tioned for performance of covenants, which were 
to indemnify the obligee from alimony & debts 
incurred by his A^ife after their separation, & 
that deft, had perfoimed the covenants. Repli- 
cation that a judgment was recovered against 
the obligee by a ci*ediior of his wife. At ho paid 
debt & costs, of which deft, had notice. Demurrer 
Ac joinder ; — Held : deft, was liable for the costs 
as tko debt paid by pltf. ; for, the covenant to 


PART VII. SECT. 4. SUB-SECT. 2.-~A. 

9291. Grti>fral nih.] — It in not pay- 
inoat by tbe principal debtor but pay- 
ment by the surety that gives him the 
rights of a orodltur. — M ather e. Bank 
OF Ottawa (1919), 40 O. L. 11. 499 ; 
61 D. L. R, 353 ; 17 O. W. N. 249.*— 
GAN. 

929 li, ,1 — 11 iix V. Kelly (1794), 

1 lUdg. L. Sc 8. 265.<-lR. 

929)11. Makav. Ryan (1838), 

2 Jo. Ex. Ir. 715.~-1R. 

PART Vll. SECT. 4, SUB-SECT. S.-B. 

932 L (Tenerol rule.) — surety who 


has paid the indebted noes of the 
principal debtor to the Crovim is 
entitled to stand in the same position 
as the Orown Sc to oxoroise the Grown *8 
remedies for the recovery of the debt. — 
He IUthk Frerbs Phonograph Co. 
OP Canada (1921), 64 D. L. R. 628 ; 
50 O. L. R. 644 ; 2 O. B. R. 21.— CAN. 

982 il. .) — R. V. Dennis, R. v. 

Bailey (1833), Hayes Sc Jo. 194. — ^IR. 

PART Vn. SECT. 4, SUB-SECT. 3. 

9371. General rule— Aefioa moi'n- 
iainakis against dsUar .} — A. guanmteed 
to a tMUik the repaymMkt by B. of a 


certain sum when called upon.” 
The bank never speoiflcally called upon 
A. to pay ; — Held : A. was entitled to 
pay Sc sue for the amoimt guaranteed 
whenever he ttiougbt prope^ without 
waiting tin called npon. — G reen c. 
Parr (1870), 4 S. A. L. R. 129.— AUS. 

937 ii, — ^Harper c. Col- 

bert (1883), 5 O. R. 152.— CAN, 

937 ili. .1 — Borland v. 

Curry (1878), 4 L. R. Ir. 273.— IR. 

m. Or committer of 

lunatic debtor.] — ^Tracey v. WCauk 
(1893), 32 L. R. Ir, 21.— IR. 
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indemnify was general. — D xjfpibld v. Scott 
(1789)# 3 Term Bep. 374 ; 100 B. R. 628. 
Annoiations: — Oonsd. Amory v, Brodrick (1822), 5 B. & 
Aid. 712 ; Lloyd «. Mostyn (1842), 6 Jur. 974 ; Umy v. 
Lewis, Parker t>. Lewis (1873), 8 Ch. App. 1035. Refd. 
Smith «. CJompton (1832), 3 B. & Ad. 407 ; Jones v. 
Williams (1841), 9 Dowl. 252 ; Penley v. Watts (1841), 
7 M. & W. 601, Mentd. Tildasloy v. Stephenson (1834), 
10 Binsr. 645. 


944. Customs of London.] — Wliere one 

obligee is sued, by the custom of liondon his 
co-sureties shall contribute. 8o by the custom 
of London where a surety pays a debt, he shall 
maintain an action against the principal, though 
lie has no counter-bond. — Layer v. Nelson 
(1687), 1 Vem. 456 ; 23 E. R. 582, L. (\ 

945 , Debtor acceptor of bill of exchange — 

Subsequent bankruptcy — Payment after bank- 
ruptcy.] — Warrinoton v. Furbor, No. 351), a?itc, 

946. Action for money paid.] — Barclay v. 
Goocu, No. 024, ante. 

947 , Debt noi paid by desire of debtor.] — 

The goods of a stranger on the premises of anotlier 
were distrained by the landlord for rent in arrear, 
A the stranger was obliged to pay the rent to redeem 
iliem : — I/cld : the stranger niiglit maintain 
iismmpait for money paid to the use of the original 
lessees, who were bound by tlieir covenants, to 
the landlord, although some of them had, to the 
knowledge of pltf., before ho placed his goods 
on the premises, assigned their interest to one of 
their co-lessees, who was in the exclusive posses- 
sion at the lime. 


I admit that whore one person is surely for 
another A; compellable to pay the whole debt, & 
ho is called upon to pay, it is money paid to the 
use of the principal debtor A may be recovered 
in an action against him for money paid, even 
though the surety did not pay the debt by the 
desire of the principal (Lord Kenyon, O.J.). — 
Kxall V. Partridge (1799), 8 Term Rep. 308; 
3 Bsp. 8 ; 101 B. R. 1405. 


.‘—Consd. Cuniming v. Forubtor (1813), 1 M. 
8. 4U4 ; I’OAVual v. Forrand (1827), U B. &: C. 430, 
Distd. Eiigrlaud v. Marsden (1866), L. 11, 1 C. P. 620. 
Retd. Mooro v. Pyrke (1809), 11 Eabt, 62 ; Abprey v. 
Levy (1847), 16 M. & W. 851 ; Lewis v. Oainpboll (1810), 
8 0. B. 541 ; Oriffliihoofe v. Daubiiz (1855), 5 E. & B. 
746 ; Fell v. Whittaker (1871), L. K, 7 Q. B. 120; 
Kdnuiiuls r. Walliii^rford (1885), 14 Q. B. D. 811 • Bonner 
V. Tottenham & Edmonton Permanent Investment 
Bldg. Soo., [1809J 1 y. B. 161 ; He Button, Hx p. Havl- 
sido, [1907] 2 K. B. 180; lie Nott & Cardiff Corpn., 
[1918] 2 K. B. 146. Mentd. Doe d. Warlney v. Grey 
(1816), 1 8tark. 283 ; Jones n, Nanney (1824), M‘01e. 
25 ; Pawlo v. Gumm (1838), 7 L. J. C. P. 206 ; Rodprors 
( 9 . Maw (1846), 15 M. & W. 444 ; Dwyer v. Collins (1852), 
7 Ezch. 639 ; O’Donogbue r. Coolbrook & Broadoak Co. 
(1872), 26 L. T. 806. 


948. Not where separate indemnity bond — 

From debtor to surety.] — (1) If a surety bound 
with las principal for payment of money by 
instalments, take a bond from the principal, 
conditioned for payment of tlio amount of the 
instalments before the first of them will be due, 
A before that time the principal become bkpt. 
A obtain his certificate, A afterwards the instal- 
ment bond^ bo discharged by the surety, still he 
cannot maintain an action against the principal 
for money paid to his use. 

(2) There is no doubt but that, wherever a 
person gives a security by way of indemnity for 
another A pays the money, the law raises an 
aasumpHil (Ashuurst, J.). 

(3) In ancient times no action could be main- 

tained at law where a surety had paid the debt 
of his principal (Bult^, J.). — Toussaint v. 
Martinnant (1787), 2 Term Bep. 100; 100 

L. R, 55. 

■dnnoUitioM : — Ae to (1) BM. Martin v. Court (1788), 2 

Term Rep. 640 ; p. Walker (1798), 4 Vos. 373 ; 


Buckler r. Buttlvant (1802), 3 Eabl, 72; Young v. 
Taylor (1818), 8 Taunt. 316 ; Schloucker v. Mozay (182,5), 
5 Dow. & Hy. K. B. 747 ; Freeman v. Burgess (1827), 

1 Moo. & P. 91 ; Penny v. Foy (1828), 8 B. 8: C. U ; 
Baber v. Harris (1839), 9 Ad. El. 632. As to (2) & (3) 
Refd. Stirling u. Forrester (1821), 3 Bll. 576 ; Freeman r. 
Biirgosn (1827), 1 Moo. A P. 91 ; Cowley v. Duulop 
(1798), 7 Term Rep. 565. 

949. .] — A., a clerk in tlie bank, having, 

at the request of B., undertiikon, by pai'ol, to 
guarantee B.’s debt to the bank, transferred 
money fi*om his own account with the bank to 
B.’s ac(;ouut. This transaction was not re- 
pudiated by the bank, A there was some slight 
evidence of its having bt*eii subsequently sanc- 
tioned by B. ; — Held : it was a i)aymciit on 
account of B. A miglit be i-ecovered against liim 
in an action for money paid. “Stdicy v. Si’ory 
(1813), 2 L. T. O. S. 227. 

950 . Surety for receiver - Leave of court.] 

— Shacki^l V. Marlborcugu (Duke) (1814), 1 
Seton’s Judgments A Orders, (Ith ed. 805. 

951. Effect of composition deed by debtor 

—Reserving remedies against surety.] Pltf., a 
shareholder in a banking co., became a surety 
for advances to bo made by the co. to deft. Deft, 
aftoiwards executed a comi>osition de(Mi, to wJiicJi 
pltf. A the banking co. were parties, wh(*reby 
he assigned his properly to irusL'es for the benelit 
of his creditors ; A this deed eoiitaiuod a stipul.a- 
tion ft>r a ri'servo of remedies against sureties 
for deft. Bltf. having been compelled to pay 
the debt tf) the banking co, Held : lie was 
entitled to recover back tlic amount in an action 
for money paid, from deft.— 1vearsi.ey v. ('oia: 
(1846). 16 M. A W. 128; 16 L. J. Ex. 115; 8 
Ji. T. O. S. 234 ; 153 B. R. 1128 ; previous pro^ 
cccdmg.% 7 L. T. O. S. 89. 

AnooifUious : — Consd. Piioe r. Barker (1855), 4 E. & B. 
76(» ; Web]) v. Hewitt (1H.57), 3 K, A J. 438; Bateson 
r. (JoHling (187 1 ), L. B. 7 C. B. 9 ; ( ragoc r. Joues (1873), 
\u H. 8 Exch. 81. Refd. Owen r. Homan (1861), 3 Mae. 
A (1. 37K ; lie Wolmcrshnuseii, VV'olnuTs hausen r. Woi- 
mershauseu (1890), 38 VV. R. 537. 

952. .] — By a inorlgag(‘ deed 

the debtor covenanted to pay principal A interest, 
A a surety covenanted to i)ay (lie iiit(‘rcst in 
default. The debtor afterwards, by deed, 
assigned his iiroperty to a trustee on trust to sell 
A divide the proceeds amongst Ids crediUu’s ; 
the creditors releasing the debtor from tlio debts 
due to theni respectively ; but tlierc was a proviso 
in the deed that noUiing therein should afloct 
any right or remedy whicli any creditor might 
have against any other person in respect of any 
debt duo by the debtor ; —Held : iliis deed only 
amounted U) a covenant not to sue tlio debtor, A 
the surety was not released, but the surety could 
pay off the principal to the creditor A recover the 
amount from the debtor. — (Ikeen v. Wynn (1869), 
4 Oh. App. 204 ; 38 L. J. Oh. 220 ; 20 L. T. 131 ; 
17 W. K. 385, L. 0. 

Annotalimis B.ilchon r. G(»sllng (1871), L. R. 

7 C. 1*. 9. Refd. ForbCH r. Jacknoii (1882), 10 Cb. D. 
615; lie Wliitohouec, Wlijtt‘bouao v. Edwards (1887), 
37 Ch. D. 683. 

953. Covenant by creditors not to 

sue debtor — Surety In position of creditor.] — 

Declaration in the common form for monciy paid, 
etc. Pleii tliat after 0(;t. 4, 1861, A before the 
passing of Bkpey. Act, 1869 (c. 71) deft, was 
indebU)d to ilivers persons, A thereupon a deed 
dated Aug. 29, 1867, i*elating to deft.’s debts A 
his release therefrom, was made between deft. 
A his creditors, being “ tlie several persons who, 
at the date of the deed, would be entitled to prove, 
under an adjudication in bkpey., against deft., 
founded upon a petition filed on the day of the 
date of the said aced,” which deed recited deft.’s 

K 2 
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Sect, 4 . — Riffhia after satisfaction of debt by surety: 

Sub-sects, 3 4.] 

inability to meet his dt‘bts & his proposal to pay 
a composition of bs, in the pound, which the 
said creditors had agreed to accept in full satis- 
faction A discharge of their said debts, & to 
execute the release thereinafter contained : Ac 
deft, covenanted to pay the said composition in 
two instalments of 2s, Cd. each at three & six 
months from the legistration of the deed, in con- 
sequence whereof the creditors thereby released 
l»im from all jjis debts, & it was thereby provided 
“ that any creditor holding security for his debt, 
or having any claim upon or against any other 
person as well as deft, for sucli debt, might exe- 
tutc or asb<‘nt to the said deed without prejudice 
to such security or claim.” Averment of the 


executed aft it th(j accruing of the claim of a 
certain otluT person whose name was to deft, 
unknown, Ac that such claim was for money due 
from deft, to such other i)erson, who was a creditor 
of deft, in respect of his said claim at the time of 
the execution oi the deed, Ac executed Ac was bound 
by the same ; Ac that before Ac at the time afore- 
said i>ltf. was a surety for deft, to such other 
person in rc'spect of sucli claim, Ac that tlie money 
in the (l(‘claration Jillegt'd to have been paid by 
jdtf. for the use of deft., was so paid after the 
execution of the d(‘ed by such other person, Ac 
was Ac is motu*y paid by pltf. as such siu*ety for 
deft, to such otlii'i* person for Ac on account of 
such (*laiin, Ac not otherwise ; Ac that at the time 
it was paid deft, was released from such claim 
of such oth<*r person by tlie said deed, lieplica- 
tion that pltf. m^ver executed or assented to the 
dt'ed. A: was no piuty thereto ; Ac, that although 
the resja'ctive time's for payment of the comjiosi- 
tion on tli<* amount of pltf.’s debt to which the 
plea is pleaded had elapsed before commence- 
m<*nt ol this suit, yet the said composition was 
never jiaid or tendered, or ollercd to bo paid to 
jdtf. ])ui'huant to tlu' said deed, Ac th<' same is 
still un])aid. On dc'iuurrer to the above replica- 
tion on t h(‘ gi*ound that the release being absolute, 
payment, lender, or otter of the composition 
was not necessary to make tlie deed a bar to 
pltf.’s claim ; giving 3 udgment for deft, 

deft.’s pl('a was good, Ac allorded a defence to 
pltf.’s claim wliich was barred by the deed, the 
release' (’ontained in which was absolute, Ac would 
have been on answ’er to an action brought by the 
principal creditor, in whose place the surety was, 
by Dkpey. Act, 1801, (c, 131) s. 173, entitled to 
stand, Ac so w^as bound by the deed. 

Tlie words of the deed may be ri'ad m two 
senses, Ac may cut dowm the relciise into a cove- 
nant. not to sue ; so that, quoad tlie principal 
civditor, it may bo not a i*elease but a coveiuint 
not to sue, whilst, quoad pltf., who had no surety 
but w'as himself a surety, it operates as an abso- 
lute release (Bkamweix, B.). — Hatch v. Hatch 
(1872), 28 L. T. 500. 

954 , .1 — Pltf., a merchant at L., employed 

P., a commission agent at M., to purchase goods 
for him, V, purchased goods of various i>ci*sona, 
Ac amongst them, of W. Ac Co. P. made out 
invoices in liis own name, Ac drew upon pltf. 
for the amount. There being a balance of 
ij\S0 Is, Id, duo from pltf. for goods bought of 
W. Ab Co., pltf. accepted a bill of excliangc drawn 
by I*, for payment to his order of that amount 
at three months date. P. not having paid W. 
Ac Co. they claimed payment from pltf., but he 


denied all knowledge of them in the matter. P. 
became bkpt. At that time the bill of exchange 
was in his hands Ac was token possession of by 
his ofttcial assignee who indorsed it Ac deposited 
it in a bank, pursuant to Bkpey. Act, 1849 (c. 100). 
When the bill became due, it was presented by 
the bankers Ac paid by pltf. W. Ac Co. after- 
wards sued pltf. for the goods sold by them, Ac 
pltf. compromised the action. Pltf. then brought 
an action against the oiHcial assignee to recover 
back the amount of the bill : — Ueld : pltf. could 
not recover either for money had Ac received or 
money paid to liis use. 

If pltf was in the situation of a surety for P. 
his nght of action would be, not against deft., 
but against P. (Martin, B.). — Barber v, Pott 
(1859), 4 H. Ac N. 759 ; 28 L. J. Ex. 381 ; 157 
E. R. 1041. 

955. Statute of Limitations — When com- 
mencing to run.] — Davies v, Humthrbys, 
No. 1008, post. 

See, generally, Limitation op Actions. 

956. Right to sue in creditor’s name — Agree- 
ment by creditor not to sue debtor.] — Swire v, 
Kedman, No. 941, ante, 

957. Surety a debtor to principal debtor — 
Agreement for discharge of surety’s debt — By 
surety’s payment of principal debt — Agreement as 
defence to surety’s action.] — Copland v. Miller 
(1903), Times, Nov. 28. 

Where debtor a bankrupt.] — See Sub-sect. 4, 
post. 


Sub-sect. 4. — Where Principal Debtor 
A Bankrupt. 

See, generally, I’art XI., post, 

958. Right to prove In debtor’s estate — Bond 
debt — Bond delivered to surety by creditor — With- 
out knowledge of debtor .] — lie Hoberts, Ex p, 
Allen & Cazenove, No. 925, ante. 

959, Debtor member of partnership — 

Siu*ety also a partner.] — A., a paiiner in a bank, 
becoming ti'easuror of a board of guardians, gave 
a bond as security, in wdiich B., one of his tw'o 
partners, Ac 0. joined as sureties. The account 
was kept at the bank in the name of the board. 
Tlie bank slopped. A. died, Ac shortly after- 
w^ards B. Ac the surviving partner in the bank 
were adjudicati'd bkpts. A.’s separate estate 
w^as insolvent, B.’s solvent. C., as sui'ety under 
the bond, paid to the board the whole amount 
due to them from the bank on their account, & 
th('n ri'covercd half of it as contribution from 
B., liis co-surety. The trustee of B.’s separate 
estate now claimed, in the suit for administering 
the estate of A., tlio amount so rccovori'd from 
B.’s estate by C. : — Ucld : as the claim if admitted, 
wx)uld inci'case the surplus of B.’s estate that 
would go to tiio creditors of the bank, diminisli- 
ing the separate estate of A., it was, in effect, a 
claim by the joint creditors to the prejudice of 
the separate creditors, Ac therefore could not be 
allowed. — Lacey v. Hill, Leney v, Uhl (1872), 
8 Oh. App. 443, n. ; 42 L. J. Ch. 86 ; 21 W. R. 
153; sub nom, Lacey v. Hill, Re Bailey’s 
Oi-AJM, 27 L. T. 504 ; affd, on other gi'oimds, 
8 Ch. App. 441, L. JJ. 

Annotations .'—Reid, lie Head, Ex p. Head, tI89i] 1 Q. B. 

<138. Mentd. He Wiuto, Ex p. Woetcott (1874). 30 L. T. 

739 ; Thacker v, Haidv (1878), 4 Q. B. D. 685 ; Coaka 

V. Boswell (1886), 11 App. Cas. 232. 

Sec, generally, Partnershu*. 

In respect of bills of exchange .] — See 
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Bankruptcy, Vol. IV., pp. 287-289, Nos. 2684- 
2703. 

.] — See, aUo, Bankruptcy, Vol. IV. 

pp. 269-272, Nos. 2524-2553. 

960. Effect of composition deed — When bar to 
action.] — Hatch v. Hatch, No. 953, ante. 

961. Counter guarantee given to principa] 
creditor — By surety.] — The bank of L. had made 
advances to H. upon the security of a guarantee 
by B. & CO. The loan wiis from time to time 
renewed, but ultimately the baiik expressed its 
desire to have the transaction closed. 11. & B 
& CO. then induced the K. Assocn. to grant H 
a credit enabling him to discharge the debt, B. 
Aj co. giving to the assocn. a similar guarantee. 
Subsequently the bank gave to the assocn. a 
counter-guarantee, by which they guaranteed to 
provide funds to meet the liability of the assocn. 
in the event of B. & co. making default ; ^ 
upon this state of facts the bills given to secure 
the debt were renewed from time to time, & were 
ultimately met by the bank. All tlio cos. were 
ordered to be wound up, Ac upon the claim of the 
bank : — Held : B. & co. were liable to the bank 
for the amount paid, inasmuch as the guarantee 
given by them entitled the bank wliich had paid 
the money to stand in the jdace of the assocn. 
to whom it was given, a right which the hank had 
not in any way released by its counter-guarantee. 

The position of the bank was not, by reason of 
its having been the original guarantor at all 
alTectod ; but it stood exactly as any third 
independent co. from which the assocn. might 
liavo obtained such a guarantee would have 
stood on paying the amount of the advances.— 
lie Barnkd’h Bankinc^ Co., l/ro., IJx 2?. Bank 
OP London (1869), 21 L. T. 126 ; 17 W. R. 034, 
L. JJ. 

962. Right to sue debtor — After acceptance of 
composition deed — In respect of separate debt — 
Due from debtor to surety.] — llesp. entered into 
a bail bond jointly with another on behalf of 
applt. for the i)ayment of any damage A costs 
wliich might bo awarded in a suit then pending 
in the Admit y. Ct. Appellant gaving become 
insolvent, presented a petition under the Bkpey. 
Act, 1869 (c. 71), for liquidation by arrangement 
or composition. He inserted in his statement 
the name & address of resp. as creditor in respect 
of a certain sum not connected with the bail 
bond, but the statement did not contain any 
mention of the contingent liability on the bail 
bond. Resp. claimed a larger sum in respect of 
the inserted debt, Ac the statement was amended 
accordingly. Resp. proved for As received a 
composition on this debt, but no composition 
was paid to him in resiiect qf the liability on the 
bail bond. Subsequently the suit in the Admlty. 
C’t. was decided against applt., Ac on his default, 
resp. had to pay the amount seemed by the bail 
bond : — Held: resp. was not bound by the com- 

proceedings in respect of the contigent 
debt, Ac lie was entitled to recover what he had 
paid under the bail bond. — Breslauer v. Brown 
(1878), 3 App. Cas. 072 ; 47 L. J. Q. B. 729 ; 
d9 L. T. 67 ; 26 W. R. 636, U. L. ; affg. S. O. 
^ worn. Wilson v. Breslauer (1877), 2 O. P. D. 
314, C. A. 

Annolaiiang : — Reid. Oppenheim v. Jackson (1879), 49 
• Q. B. 216 ; Tea Co. v. Jones (1880), 43 L. T. 255. 

; Morgran r. Hardy (1887), 18 Q. B. D. 646 ; Mentd. 
‘*-3r V. Koyl© (1880), 6 C. P. D. 354 ; lie Lacey. 

Lacoy (1880), 16 (jh. D. 131 ; Lo^vls v. l/conard 

(1880), 6 Ex. D. 165 i Rt 

(1883). 23 Ch. B. 706. 

963. Rights after debtor discharged — Surety 
Obliged to give new security — Before discharge 


— Recovery of additional security.] — One who 
became surety for deft, before his discharge under 
an Insolvent Debtors* Act Ac was afterwards 
obliged to give a new security of a bond Ac warrant 
of attorney, etc., for the old debt cannot thereon 
hold deft, to bail by an affidavit as for so much 
money paid to his use. — Taylor v. lliauiNS 
(1802), 3 East, 169 ; 102 E. R. 562. 

Annotations: — Folld. Maxwell v. Jameson (1818), 2 B. & 
Aid. 51. Hentd. Naylor v. Eoffur (1828), 2 Y. tc J 90 ; 
J*ower r. Butcher (1829), 10 B. 8: 0. 329 ; Chambers e. 
Beruosconl (1830), 0 Bing. 49; Richardson i\ C’hnscu 
(1847), 16 L. J. Q. B. 311. 

964. Debt due before discharge — Payment 

by surety after.] — Principal Ac surety on a note 
payable by instalments. After one payment 
became due, principal discharged under Insolvent 
Debtors’ Act. Bill by creditor, Ac decree against 
surety Ac him, to have remedy over against ellects 
of the principal, for the first money due on fho 
first payment, Ac the common decree for the rest. 
— O'Oarroll’s Case ^745), Amb. 61 ; 27 E. R. 
35, L. 0. 

Annotation: - Reid. Hartwell v. Vero (1779), 2 Wm. Bl. 
1307. 

965. .] — A discharged insolvent 

is not exonerated from the claim of a surety, who 
pays, subsequently to the discharge, a debt duo 
before. — Powell v. Ea>son (1831), 8 Jhng. 23; 
1 Moo. Ac S. 68 ; 1 L. J. 0. P. 12 ; 131 E. Ji. 
308. 

Annotation :— Apid. Abbott V. Brncro (1839), 7 Scotf , 753. 

966. .] — An insolvent i^i not, by 

1 is dishcargo under Insolvent Diditors* Act, 
1826 (c. 57), released from an action at the suit 
of his surety for money paid after the discharge 
in respect of an annuity granted by tke insolvent 
before. —lIocKEN v. Browne (1838), 4 Bing. 

N. (*. 400 ; 6 Dowl. 034 ; 0 Scolt, 191 ; 7 L. J. 

O. P. 197 ; 2 Jur. 350 ; 132 E. R. 811. 

Annotation : — Apld. Abbott v. Bnicu* (1^39), 5 Ihufj:, N. C. 
598. 

967. .] — A discharged insol- 

vent is liable to rei>ay his surely w]i(> pays for 
him, after his discharge, an annuity duo before. 

-Abbott v, Brujsre (1839), 5 Bing. N. (b 598 ; 

7 Scott, 753 ; 9 L. J. C. P. 81 ; 132 E. R. 1230. 

968. — — .] -Srmble : a debtor who 

executes a valid deed of arrangement under 
Hkpey. Act, 1861 (c. 134), ss. 192 et seq,, is not 
discharged from liability to his surety who is 
sub.se<tu(‘ritly eoinpelled to pay a debt from which 
the debtor would be discharged by the deed as 
against the creditor. --Mayer v. Underhill 
(1863), 9 L. T. 289. 

969. iPayment by surety before.] — 

A. indorsed a bill of exchange drawn by B. upon 
Ac accepted by O. B. having become bkpt. bofop. 
the bill was duo, Ac the acceptor not liaving paid 
it, A. was obliged to do so. In an action by A. 
against B. for money paid after bo had obtained 
his certificate -//c/d ; A. was in the situation 
of 8ur(‘ty to B., Ac tlie certificate was a bar to the 
action. — Haigii v, .Jackson (1838), 3 M. Ac W. 
598 ; 150 K. R. 1283 ; stdj nom, llEiail v, Jack- 
RON, 1 Horn Ac 11. 167 ; 7 Jj. J. Ex. 200 ; 2 Jur. 
777. 

970 . Debt due & paid after discharge.] — 

A pei’son discharged uncler Insolvent Debtors* 
Act, 1811 (c. 125), is liable to his surety for the 
arrears of an annuity due since his discharge 
which the surety has been obliged to pay. — Page 
V. Bussell (1814), 2 M. Ac S. 551 ; 105 E. R. 
487. 

Annotations: — Conid. Abbott v. Bruoro (1839), 7 Scott, 
753. Reid. Freemao v. Borgeas (1827), 4 Bing. 416. 
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Sect. 4. — Rights after satisfaction of debt hy surety : 

Suh-aecta. 4, 5 d- 6 .] 

971, .] — ct. refused to liberate, 

on motion, a discharged insolvent, who had been 
arrested by his surety for the arrears of an annuity 
accruing subsequently to the insolvent’s discharge, 
& paid by the surety. — Freeman v. Burgess 
(1827), 4 Bing. 416; 1 Moo. & P. 91 ; 0 L. J. 
O. S. 0. P. 34 ; 130 E. It. 828. 

JnnotafiofM Powell d. Eason (1831), 1 Moo. & S. 

68 ; lI(K*kon r. Browne (1838), 4 Bing. N. 400. 

972. ,] — A discharge of the principal 

under Insolvent Debtors’ Act, 1838 (c. 110), does 
not exonerate him from the claim of a surety on 
a bond, in respect of payments [due after in- 
solvency] subsequently made und<-r it by the 
latt<‘r. — Emery v, Clark (1857), 2 0. B. N. 

582 ; 29 D. T. O. 8. 200 ; 140 E. B. 614. 

Benefit of creditor’s proof — Dividends.! — See 
Pari. V., Sect. 3, sub-seci. 8, B., arjie. 


8itb-six't. 6. — On Compromise between 
Cheditou and Surety. 


973. Right to recover damages— Compromise to 
save recognisance— Must not be injurious to 
principal— Or exceed original liability.]— : 

if the principal make default, & Ids bail arc in 
daiigiT of forhdfing the amount of their recog- 
nisance, tiioy may (mtor into a fair arrangement 
to sav(‘ tlu'ir rc'cognisance, & recover ov<‘r against 
I heir f»rincipal in damages, ])rovided the aiTange- 
ment be not injurious to the principal, & provided 
in atnount, it <'xce(‘d not the penalty of the recog- 
nisance, oi- the sum they would bo called upon to 
pay, in ease they had made no arrangement. — 
Mohbison V, OiiAiiAM (1827), 5 L. J. O. 8. K. B. 
2r> 1 . 


. to recover amount paid -No notice 

to debtor of compromised action— Effect of want 
of notice- Proof of improvident compromlse.l— 

Smith r. (Vimpton, No. 1844, po 9 f. 

975. - — Surety taking assignment of debt— 
After payment.] -A surety wlio compounds a debt 
for huh his prmci])al & Idmbclf have become 
jointly Jiabh*, At takes an assignment of that debt 
to a trustee for himself, can only claim, against 
his principal, the amount wldch he has actually 
paid.- Peed r. Nouiiis (1837), 2 My. A: Cr. 361 ; 6 

^ 78 , Jj. 0 . 

goods.]— Pit f., at the ri^quest 
of deft., ordered goods of W, ic P., telling them 
the j)urpo8<' for which tJiey weiv wanted. Before 
the order was given pltf, asked \V. Ac It. for a list 
of prices, Ac, having obtained ’it, sliowed it to 
deft., who, seeing tliat the price was such that the 
order could not iiossibly have beim understood, 
asked jdtf. if he thouglit W. Ac P. knew what was 
wanted ; whereupon jiltf. said, “ Oh, yes. If 
anytldng is wi-ong, of coume you will see me all 
right.” To which deft, answered, ” Yes, I will 
bear you haimless.” In consequence of some 
misunderstanding, oiising in part pi-obably from 
a verbal inaccuracy in tlie lettei-s conveying the 
order, the goods supplied were useless to deft., 
Ac were returned to the sellers, who (tlio intrinsic 
value of the goods being only about expended 
m abour about £42 to make tliem con^pond 
with the intention of deft., but, in so doing, 
roducetl their substance so as to render them use- 
less for his pui*p,«<»iv Deft., after considerable 


action by the payment to them of £22 10s., As 
afterwards brought an action for money paid 
against deft., to recover that sum; — Field: the 
action lay. — P ettman v. Keble (1860), 9 0. B, 
701 ; 19 L. J. 0. P. 325 ; 15 Jur. 38 ; 137 B. P. 
1007. 

977. Evidence of payment by surety.] — 

In an action by the surety on a sheriff’s bond 
against his principal [the bailiff] for the recovery 
of money forfeited under the bond. As alleged to 
have been paid to the sheriff, the evidence of 
payment was, that an action having been brought 
upon the bond against both, they had defended 
the action by one attorney ; that a compromise 
liad been effected under the immediate authority 
of the surety ; that the surety had sent a cheque 
for the agreed sum to the sheriff by post, As tliat 
he had suhsequenfly verbally stated to the 
principal that ho had i>aid the debt Ac costs in the 
action, to which the latter made no reply ; Ac that 
eight or nine years liad elapsed since the com- 
promise : — Held : there was evidence that the 
debt had been satisfied by the surety. — ^P ricb v. 
Burva (1857), 30 L. T. O. S. 136 ; 6 W. P. 40. 


SUB-SEC’T. 6. — PlGIIT TO LlEN OR OlIAROE. 

See, generally, IjIEN ; Mortgage. 

978. Surety also agent for debtor — For sale of 
goods — Lien on price — To amount guaranteed.] — 
A factor who becomes surety for liis principal, 
has a lien on the price of the goods, sold by him, 
for his principal, to the amount or the sum for 
which he has so become surety. — D hinicwatkr r. 
(P)ODWIN (1775), 1 Oowp. 251 ; 98 E. R. 1070. 
Annotaiions : — ^Refd. TToughton v. MalthowB (1803), 3 

Bos. & P. 48.'> ; Hudson v. Uranpor (1821), f> B. & Aid. 

27. Mentd. Copland v. Stein (1709), 8 Term Hep. 190 ; 

K. V. Uunipheiy (182r>), M'Cne. be Yo. 173; TujJor v. 

Wuthon (1829), 4 Man. & Hy. K. B. 259 ; Barnett t). 

Brandiio (1843), 6 Man. & O. 630 ; Robliu»on v. Butter 

(185.5), 4 E. & B. 054 ; Hood v, Btully brass, Balmer 

(1878), 3 App. (’08. 880. 

979. On debtor’s property — Right to exhaust 
securities— Before resorting to collateral securities.] 

— The money payable on a policy of insurance 011 
the life of A. deposited with the insurance co. as 
a security for a loan to B. is to be paid to the 
surety of B. satisfying the loan, Ac cannot be sot 
off against a debt due by A. to the insurance co. 
of which B.’s surety had no notice. 

Every surety who pays is entitled to exliaust 
the whole of the principal debtor’s securities before 
ho resorts to collateral securities (Mauns, V.-C.). 
— He Jeffery’s Policy (1872), 20 W. P. 857. 

930. Realty.] — A merchant, being abroad, 

empowered certain persons in this country to 
receive moneys, oiijust claims, Ac do some other 
acts. Money being wanted by the firm here, of 
wliich he was a partner, these attorneys deposited 
the deeds with the II. Insurance Co. to secure 
£12,000, Ac covenanted that he should execute 
the mtge. ; this £12,000 was also secured by the 
bonds of sureties in sums corresponding to the 
shares of the partners, llie power of attorney 
was not a sufficient authority ; but the merchant, 
on his return to this country, having written a 
letter to the II. Co., reqruesting the loan of £6,000, 
” to be secured on Ids Essex property, which you 
now hold, in addition to the £12,000 already 
advanced ” ; Ac professing his readiness to execute 
the mtge. deed : — Held : (1) this was a confirma- 
tion of the security ; (2) some of the parties 
having paid the amount of the sums secured by 
them, they had a lien on the property ; (3) one 
of these sureties being a partner, the sum paid by 
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him was subjected to the partnership accounts. — 
MITNNINGS V. Bury (1829), Taml. 147 ; 48 E. B. 
59. 

931. Conveyed to surety— For sale dc 

redemption of debt.]— The obligor of several bonds, 
in which A., his solr., joined as sui*ety, conveyed 
certain real propeity to A., upon trust to sell, & 
out of the proceeds of the sale to pay the bond 
creditors. The creditors did not execute, nor 
had any notice of the deed : — Held : the deed was 
a mere deed of agency, & not binding in favour of 
the creditors, but A. was entitled to retain the 
estates conveyed to him, until he should be 
discharged from his liability as surety under the 
bonds. — Wilding v. Bichauds (1845), 1 Coll. 
655 ; 4 L. T. O. S. 411 ; 03 E. B. 581. 

Jnnotafions : — Mentd. Griffith v, lUcketlt., Griffith v. 

Limoll (1849), 7 Hare, 299 ; Jones v. James (18781, 39 

L. T. 54. 

982. Mortgage debt — Fund in court — Pay- 

ment out to surety.] — S. in May, 1850, assigned 
his interest in a fund in ct. to J. to secure the 
payment of a loan, & a bond was at the same 
time entered into by S. & petitioner her brother 
as sureties, as a further security. All the pai*ties 
resided at Calcutta. In consequence of the 
terms of the bond not having been complied with 
by S. a stop order on the request of petitioner, 
Wiis in Mar. 1853, obtained by J. PetiUoner 
had, however, in Feb. 1853, at Calcutta, on the 
demand of tlu» attorney of .1. paid the debt 
interest. In May, 1853, the stop order was, on 
the api)lication of S. with the consent of J. dia- 
ch;ii*ged, but the mtge. deed remained in the 
possession of th(‘ ag<‘nts of J. The residu<‘ of the 
lund belonging to S. was, by an ord(*r of Dee. 
1855, order(‘d to be paid over to his appointees, 

thereupon the surety presented tliis petition, 
praying tiiat so much of the fund as might be 
necessary might bo sold & pmd to her in satis- 
faction of her demand against 8. : — Held : peti- 
tioner was entitled to the relief which she prayed, 
& she h«wl adopted the proper means to obtain 
redress. — AJjLE^ v, Dk Lislia (1856), 3 Jur. N. 8. 
928 ; 5 W. K. 158. 

983. Part payment of debt.] — Gkdye 

V, Matson, No. 832, ante. 

984. Legacy to debtor — Payable by execu- 

tors of deceased surety — Satisfaction of debt by 
executors.] — Willes v. Gueenhill (No. 1), No. 
993, post, 

985. Insurance policy on third party life — 

For benefit of debtor.] — He Jeffery’s Policy, No. 
979, avie. 

986. Goods sold — Surety as unpaid 

vendor.] — According to the usage of the Ijondon 
Dry Goods Market, a broker who contracts for 
the sale of goods without disclosing his principals 
is personally liable in default of his principal. On 
Mar. 3 certain goods belonging to Messrs. C., 
lying at the St. Katharine Dock, in the custody of 
the Docks Co., were bought by D., as broker for 
buyers & sellers, for B. & Co., without disclosing 
the name of his principals, & 1). indorsed to them 
the delivery order ho had obtained from the 
sellers, on the representation of B. & Co. that the 
goods were wanted for immediate shipment. 
They, however, pledged their interest in the goods 
to pltfs., & indorsed the order to them. On the , 
prompt day, Mar. 18, pltf.’s clerk lodged the j 
order at the London office of the Docks Co., with I 
this memorandum, “ Hold within to our order, & 
have warrants made out as soon as possible.” 
He was told that the warrants would be ready ' 
with the goods on Mar. 20, Three hours later a 
messenger from the office reached the warrant 


office at the Dock House with a notice that the 
order had been lodged. Meanwhile B. & Co. had 
stopped payment, Sd D. being so informed, & 
having no notice of pltf.’s title, on the same day 
paid Messrs. C. for the goods, & tlirough a clerk, 
who reached the Dock House bofoi'e the messenger 
had arrived, obtained at the warrant office a 
warrant for the goods in the name of Messrs. C., 
who indorsed the same to D., & gave him a second 
delivery order. Tlie first delivery order was 
returned to pltfs. by the Docks Co., who refused 
to act upon it. In an action by pltfs., claiming, 
as against the Docks Co. Messrs. 0., D., to bo 

entitled to the goods: — Held: (1) D. was the 
Buretjr & B. & Co. the principal debtors ; (2) the 
unpaid vendors’ lien had passed to 1). ; (3) the 
title to the goods was in D., & Messrs. C. were not 
necessary parties to the suit. — Imperial Bank v, 
London & St. Katharine Docks Co. (1877), 5 
Ch. D. 195 ; 40 L. J. Ch. 335 ; 30 L. T. 233. 

987. Assigned to surety as security — For 

debts of specific character — Other debts guaranteed.] 
— He Starkey, Ex p, Freen & Morrice (1827), 
2 Gl. & J. 240. 

988. Surety in possession — Rights as 

against debtor’s trustee In bankruptcy.] — H. ob- 
tained a loan from W. on the guarantee of deft., 
& in consideration thereof, for the indemnity of 
deft., executed to him a deed. The deed recited 
as above, & witnessed that B. in consideration of 
the premises, did thereby ” bargain, sell, assign, 
transfer & set over unto ” deft,, liis exors., etc., a 
messuage A, premises held by B. for a term of 
years, certain trade promises of B. liold also for 
a term of years, & the trade fixtures not remov- 
able by the tenant, & a farm & land of B. ; 
habendum to deft., his oxors., etc. After this 
deed was executed, B. remained in possession, 
carried on tlie business &, in the ordinary course 
thereof, used up & consumed certain of tho 
consumable effects, Ac substituted others. Deft, 
required to be relieved from the guarantee ; Ac 
K. having taken no step for that purpose, deft, 
entered, Ac took possession of the property, 
including the substituted stores. It appeared 
that B. was aware of this, Ac made no objection. 
Deft. ]>aid W. Afterwards B. committed an act 
of bkpey. Ac was made bkpt. : — Held : deft, was 
entitled, as against the assignees under the 
bkpey., to retain, to tho extent of tho jiaymont 
made by him to W. not only the property men- 
tioned in the deed of which B. was possessed at 
tho time of the execution of tho deed, but also 
the substituted effects. — Hope v, ITaylby (1850), 
5 E. Ac B. 830 ; 25 L. J. Q. B. 155 ; 20 L. T. O. 8. 
109 ; 2 Jur. N. 8. 480 ; 4 W. B. 238 ; 119 E. R. 
600. 

Annotations Carr v. Allatt, Allali r. Cn rr (1858), 

27 L. J. Ex. 385 ; (Jhidoll v. Galsworthy (1859), « O. B. 

N. S. 471; Holroyd v. Marshall (1802), 10 H. L. Cos. 

191 ; Krohl r. Groat ContraJ Gas Co, (1870), L, K. »> 

Exch. 289 ; Evans v. Hullam (1871), 19 W. R. 1168; 

Morris r. Dolobbol-Fllpo, [18921 2 Ch. 352. 

089. Surety for receiver- Lien on money re- 
ceived by receiver.] — A surety for a receiver is 
entitled to stand in the place of the receiver, to 
be paid sums ordered to the receiver out of funds 
in ct., in respect of disbursements made by him, 
the money for making such disbursements having 
been advanced by the surety, & the same giving 
him therefore a lien on tho money ordered to be 
paid to the receiver. — Glossop v, Harrison 
1814), Coop. G. 61 ; 3 Ves. Ac B. 134 ; 35 E. B. 
478, L. 0. ^ H 

Right to creditor’s securities.] — See Part VI.\ 
Sect. 4, sub-sect. 2, B., ante. 
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Sect 4.— RighU after eaiiafaciion of debt by surety : 

8ub-eecU, 7, 8 0. Sect, 5: Svh-sect. 1.] 

Sub-sect. 7. — to Interest. 

990. Interest on principal debt.] — Lawson r. 
Wright (1780), 1 Cox, Eq. Cas. 275 ; 29 E. R. 1104. 
Annotaiions : — FoUd. nitchmaii r. Stewart (ISriS), 3 Drew. 
271 ; lie Fox, Walker. AV p. Bishop (1880), 16 Ch. I). 
400. Refd. iJenvlck -upon -Tweed Corpn. v. Murray 
(1867), 7 l)e O. M. & 0. 497 ; lie Snowdon. Kxp. Snowdon 
(1881), 17 I). 44; Wolmerhauseu r. Gulliek, [1893] 

2 C'h. 614; SilrlinKr. Buidett, [1911] 2 Ch. 418. 

291. .] — B. as a surety for A. became 

bound with him in a joint bond to 0. & D. in a 
penalty of £180,000, witli conditions for payment 
of £90,000 with interest at £5 per cent. By a 
counter bond of the same date A. became bound 
to B. in a like penalty, with condition to save 
harmless, & indemnified the said B. his heirs, 
exors., etc., from payment of the said sum of 
£90,000 & interest, k from all damages he might 
sustain for or on account of the non-payment of 
the said sum of £00,000 k interest. After the 
deaths of A. k B. tlie exois. of B. were called upon 
to pay, k actually did pay, to C. k D. £22,<)00, 
on account of the principal, k several large sums 
on account of the interest of A.'s debt. In a suit | 
for the administration of A.’s estate, the ct. 
allowed the exors. of B. to come in as creditors 
for the several sums of money so paid by them, 
k for interest on the £22,000, but not for interest 
on the several sums of money paid by them to C. 
k I), for interest of the original debt. — R ioby v, 
Macnamara (1795), 2 Cox, Eq. Cas. 415; 30 
E. R. 192, L. C. 

Armolafions • — Apld. Bell r. Free (1818), I Swan. 90. N.F. 
lie Marla Anna Stolnbank C’oal & Ooko Co., McKowau*s 
Case (1877), 0 Ch. J). 447. Upon piliitlpk* i bhotild dlH- 
Hont froui tlio derision in Jiif/hj/ v. Macruimara. Althougrh 
the (roprinl principle Jh in favour of the claim to interest 
BO fur ns It Is tt caHo of principal 6c surety, jet upon the 
particular tiniis of this contract ] must conio to the 
conclnsion that the lialtillt^ to pav interest upon Intcrcbt 
has not been established (Mai inh, V.-(\). Refd. Booth v. 
Lelcoster (1838), 3 M\. is: Cr. 469. Mentd. lie Oriental 
Coitinicncal Bank, A-t j). European Bank (1871), 7 Ch. 
App 09. 

992 . Wife surety for husband.] — Husband 

k wife mortgaged their respect ivts estates for 
securing the liusbnnd’s debt. Both estates were 
sold k conveyed free from the mtgo., k in 1832 
the debt was paid out of the produce of the wife’s 
estate. In 1841, a hill was Bled to liave the 
amount recouped out of ilie produce of the estate 
of the husband wliicli was in ct. : — Held: the 
representative of the wife was not entitled to 
interest on the amount paid.— T 4 .\ncasteii r. 
Evors (1847), 10 Boav. 200 ; 10 L. J. Ch. 308; 
60 E. R. 685. 

Afvnotation : — Refd. Hudson e. Cannlchaol (1851), 2 Eq. 
Hop. 1077. 

993 , Promissory notes — Interest on 

original amount of notes.)— l^lio exors. of testator, 
who was surety upon two promissory notes 
drawn by his son, borrowed £4,000 to take up 
the notes, k stop proceedings by the creditors to 
obtain payment : — Held : the share, to wliich the 
son was entitled os one of the residuary legatees 
under liis father’s will, was bound, as against 
subsequent mtgees., to repay to the trustees, not 
only the principal due upon the notes, but also 
the interest upon the amount for which they 
wore originally drawn. — ^W illes v. Greenhill 
(N o. 1) (1800). 20 Beav, 370 ; 30 L. J, Ch. 808 ; 
9 W. R. 217 ; 54 E. R. 673. 

Awj^qfions : — Mentd. Newnrnn t*. Nowman (1885), 28 
Burner. Palmer tj. Clarke (1894), 13 H. 
220 : i?f WatBoii, Turner r. Watson, (1896) 1 Ch. 925 : 

Qoy, I'armor V. Goy, [19001 2 Ch. 149 ; Lloyd’s Bank 
K Person, (19013 1 Oh. 865; Re Brown & Gre^ry, 
Shepheard v. Brown & Gregory, Andrews v. Drown & 


Gregory, [1904] 1 Ch. 627 ; He Rhodesia Goldfields, 
Partridge r. Rhodesia Goldfields, [1910] 1 Ch. 239 ; Re 
Melton. Milk v. Towers, [1918] 1 Ch. 37. 

994. Bill of exchange.] — P. & H. drew 

bills on P., W. k Co., which the latter accepted, 
k which the drawers indorsed, & discounted with 
8. k Co., bill brokers. 8. & Co. rediscounted the 
bills with the L. Bank, with which bank they 
were in the habit of rediscounting. According 
to a general well-recognised custom S. k Co. did 
not on each occasion of discounting bills with 
the bank indorse the bills, but had given the b^k 
a general guarantee, under which, in consideration 
of the bank discounting for them bills from time 
to time, they guaranteed due payment of the bills 
when they respeclively became due. Before the 
bills became due the drawers went into liquida- 
tion, k in consequence 8. k Co., the next day, 
suspended payment. Under a composition in the 
liquidation of 8. k Co. the bank received dividends 
in respect of the bills held by them. The bank 
afterwards, under a deed of arrangement, received 
further sums towards discharge of the balance 
remaining unpaid on the bills from the estate of 
the drawers, k also from P., W. k Co., the 
acceptors. On F., W. k Co. going into liquida- 
tion, the tni&tee of 8. k Co. claimed to prove in 
tlio liquidation against the estate of F., W. & Co. 
for the amount of the dividend paid out of 8. & 
Co.’s estate to the bank, k for interest at 5 per 
cent, on that amount of dividend : — Held : the 

E roof in respect of the amount of dividend must 
e admitted, k the proof must also be admirted 
in respect of the interest. — Re l^^ox, Walker k 
Co., Rx p. Bishop (1880), 15 (’li. D. 400 ; 50 
L. J. Ch. 18 , 43 L. T. 165 ; 29 W. R. 144, C. A. 

Avnointion ^ : — Apld. Omnium Irisro. C'orpn. r. Unltod 
Lomioii & Sootlihh Insco. (1920), 36 T. L. It 386. Refd. 
Re Bonaemo, Ki p. Discount Baiikinp (’o. (1894), 1 Mans. 
59. Mentd. EUimmdH v. WalUngfoul (1885), 11 Q. B. 1). 
811 ; Hand r. Blow (1900), 44 Sol. Jo. 661. 

995. Interest upon Interest.] — Rigby v . Mac- 
namara, No. 991, ante, 

996. .1 — A CO. was formed under the Act 

of 1856, with a capital of £160,000 divided into 
£10 shares, k the memorandum stat(Ml that tlie 
liability of the shareholders was limited. Tlie 
arts, provided that certain debts of specified 
amount which had been incurred by six of the 
shareholders in forming the co. should be paid by 
the co., k that if tlie co. should not have sufficient 
funds to pay them, each shareholder for tJie time 
being should contribute k iiay to the co. a pro- 
portionate amount of those debts according to 
the number of shares of each shareholder. The 
shares were not all allotted. ’Phe co. having been 
ordered to be wound up : — Held : tlie six sliare- 
holdei’s were not entitled to interest upon largo 
sums which they had paid for interest on the 
debts . — Re Maria Anna k Steiniiank Coal k 
Coke Co., McKewan’s Case (1877), 6 Ch. 1), 
447 ; 46 L. J. Ch. 819 ; 37 L. T. 201 ; 25 W. R. 
857, C. A. 

Aiinotation : — Mentd. Re Bangor 5: North Wales Mutual 
Marino Protection Assocu., Baird’s Case, [1899] 2 Cli. 
593. 

997. Interest recoverable as damages — Assess- 
ment of daipages.l — A surety is entitled to interest 
upon the sum which he has been comiielled by 
the default of his principal to pay. 

Pltf. (as surety) k deft, having covenanted to 
pay A. on annuity, deft., by way of indemnity to 
pltf,, covenanted with him that he would pay A. 
the annuity, k observe the covenants of the 
annuity deed, k also conveyed to pltf. real estates, 
with power by sale or mtge. to raise adequate 
sums to indemnify him against aU costs, charges, 
damages, k expenses which he should incur by 
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his being surety. Pltf. was compelled to pay the 
annuity, & after several payments, an account 
containing these was submitted to deft., with 
interest charged upon them at the rate of 5 per 
cent., ^ a balance stated, which deft, acknow- 
ledged to be correct, & “ recoverable under the 
trusts of the deed of indemnity.” In an action 
upon the covenant of indemnity, to recover these 
subsequent sums paid by pltf. : — Held : interest 
upon the payments was recoverable as damages, 
& in estimating the damages, the jury might lS,ke 
into consideration the rate of interest stated in 
the account approved by deft. — Petre v, Dun- 
COMBB (1851), 2 L. M. Ai P, 107 ; 20 L. J. Q. B. 
242 ; 16 L. T. O. S. 394 ; 15 Jur. 80. 

Ann oiai ions : — Folld. Jie Fox, Walker, Kx p. BIhhop (1880), 
15 Ch. D. 400. Retd, llitehman Stewart (IS."!.*)), 
3 Dri'w. 271; He Maria Anna A' Sleinhnnk Coal & Coke 
C’o., McKewan’s Coflo (1877), (5 Ch. 1). 417 ; He Watson, 
Turner r. VVaiBon, 11800] 1 Ch. 025. 

SeCi generally i Damages. 

Where debtor bankrupt.] — Sec Banicruptcy, 
Vol. IV., pp. 271, 272, JSTos. 2517-2550, & Sub-sect. 
4, ante. 

Winding up of company.] — Siee Companies, Vol. 
X., pp. 932-933, Nos. 0385-0397. 


Sub-sect. 8. — IItgut to Costs. 

See, generally. Damages, Vol. XVII., pp. 109- 
114, Nos. 209-240. 

998. General rule.] — The question as to the 
right to recover tlie costs of dofc'ndiiig an action 
Jias frequently arisen. . . . The proper course is 
to leave it to the jury to say whether or not it Wiis 
a reasonable tiling to defend, ^ whether tin' 
defence was coiiduetcd in a reasrniablo manner 
(Grove, J.). -Mors-Le- Blanch r. WilS(»n (1873), 

L. II, 8 C. P. 227 ; 42 D. J. C. P. 70 ; 1 Asp. 

M. L. C. 005 ; snh nom, liE BLANcni i\ Wilson, 
28 L. T. 415 ; 21 W. II. 109. 

Ann}iatwu<t : — Retd, liaxtuidah" v. L. C’. ic D. Ily. (187J), 
L. It. 10 Ekch. .35; lluininond it. ILmsoy (1887), 20 
Q. B. II. 70 ; Afirius v. Great Western Colliery Oo. (J890), 
4 7 VV. U. 403. Mentd. Furnoss, Withy v. White, (1801 J 
1 Q. B. 483. 

999. .] — A surety who is called upon to 

pay the debt due or duty owing from tlie principal 
may well bo justified in defending an action at 
the principal’s expense (QUAIN, J.).— Bax END ALE 
V. London, Chatham & J)ovi:r IIy. Co. (1874), 
L. 11. 10 Exch. 35; 44 L. J. Ex. 20; 32 L. T. 
330 ; 23 W. II, 107, Ex. Ch. 

AnnotfUiona : — ^Refd. Fisher v. Val Do Travers Asphnlte C’o. 
(1876), 1 C. P. D. 511 ; Evans v. Bullock (1877), 38 1.. T. 
*11 ; Hornby v. Cardwell (1881), 8 Q. B. 1). 320 ; Huiii- 
mond V, Bussoy (1887), 20 Q. B. D. 70 ; Afflus v. Groat 
Western Colliery Co., 11809] 1 Q. B. 413; Hooper v, 
Bromet (1004), 90 L. T. 234 ; Tlio Mlllwall, [1905] P. 155. 

1000. Costs of defending action — Right to prove 
^®*’^Bankruptcy of principal — Extent of Crown.] 

^An extent of the Crown was taken out against 
a surety of a bkpt. who paid the debt, after dis- 
puting it some time, & was put to an expense 
thereby : — Held : he should, notwithstanding he 
disputed the payment of a just debt, bo admitted 
to prove the expenses of such suit under the 
commission against the principal. — Re Gakway, 


Ex p, Mabsiialb (1751), 1 Atk. 262 ; 20 E. B. 
167. 

1001. Brought by co-surety.]— Lawson v , 

Wright (1780), 1 Vox, Eq. Cas. 275 ; 29 E. H. 
1164. 

Annoiatim^ : — Consd. Hltohmnn v. Stewart (1855), 3 Drt^w. 

271. Retd. Berwick-upon-Tweed Corpn. r. Murray 

(18.57). 7 Do G. M. & 0. 407 ; lie Fox. Walker, Hx p. 

Blnhop (1880). 15 Ch. D. 100 ; He Snowdon, Kx p, 

Snowdon (1881), 17 Ch. D. 44 ; Wolmerhausen r. Gullick, 

118931 2 Ch. 514 ; Stirlinjr r. Burdett. [1011) 2 Ch. 418. 

1002. Improperly defended— Action against 

ball.] — Fisher v. Fallows, No. 873, ante. 

Bill of exchange.] — See Bills op Ex- 
change, Vol. VI., pp. 337-339, Nos. 2214-2250. 

1003. Costs of judgment by default— When 
sanctioned by principal— Evidence of sanction.] — 
Blyth V. Smith, No. 18 iO, post 

1004. When no previous notice of default.] 

— IHtf. guaranteed that deft, would upi^n domana 
from time to time pay to A. what should bo duo. 
A demand was made upon deft, by A., upon 
non-pa>TTient a writ was issued against })ltf. for 
the amount, the writ being the first notification 
to liim of tlie amount being due unpaid, lie 
allowed judgment to go by 'default;, Ac an exeention 
was levied upon his goods ; — He^d : he might 
recover against deft, the clasts of the writ at the 
suit of A., but not the co^its of the subsequent 
proceedings. — J*IERCE v. WILLIAMS (1854), 23 
L. .1. Ex. 322. 

1005. Costs of execution —Levied after judgment.] 

— PiEiiOE r. Williams, No. 1001, aytic, 

1006. Costs of proceedings for inquiries — 
Abandonment of railway undertaking.] — The 
sureties of a railway eo., owners of tlie Parlia- 
mentary fund deposited in ct., mortgaged the 
fund. On the nbandonnnmt of the undertaking 
the usual impiiries wei'C directed Ac the sureties 
had the conduct of the jirocecdings. On applica- 
tion for iiayment out: -Held: they were not 
entitled to their costs incurred in the proceedings 
wherein the inquiries wore directed. — Re Lan(’a- 
siURE, Derbyshire Ac. East Coast Bailway 
A(’Ts, 1891 TO 1896, Re LiNC’OLN & East Coast 
Hailway Acts, 1897 to 1902, jl903] 2 Ch. 711 ; 
72 L. J. Ch, 789 ; 52 W. 11. 26 ; 48 Sol. Jo. 15. 


Sub-sect. 9. — Bight to Damages. 

1007. Damages in addition to debt.] —Ford v. 
Stobridge, No. 912, ante, 

lOOS. .] — Badeley 7’. Consolidated Bane, 

No. 854, ante, 

1009. Damages Incurred by ball.] — Fisher v» 
Fallows, No. 873, ante. 


Sect. 5.- ENFORCEMENT OF RIGHTS. 

SuB-sE(^. 1 . — Action for Indemnification. 

1010. Sureties may sue separately — On Joint 
covenant —When interest is several,] — Though a 
covenant b(* joint in its tt*rms, yet if the interosis 
of the f'ovenantees bo several, each may sue 


PART VII. SECT. 4, SUB-SECT. 8. ViOTouiA MuruAT, IvsUHANrE (;o. PART VII. SECT. 6, SUB-SECT, 1. 

9981. General rule,] — Judffment was Khkkl (1883), 10 P. R. 45.- -CAN. o. Surety for guardian of infant — 

obtained by pi tfs. against deft M., who n. Unauccessful defence — Due to Indemnification againat loaa through 
iu the rolaiiou of principal U conduct of principal A — Whore a anroty, miacondiiei of guardian,]-— "Ml. was 
surety. The surety paid pltfs. the in consequence of the conduct of Jiis appointed guardian of P., an Infant ; 
amount of their debt & costs, took an principal incur* costs In unsucccys- in loss than one year, M. expended 1500 
assignment of the judgment, & then fully defending an action instituted of the infant’s capital, & was about to 
P^^cwiied to enforce it against his by the creditor against him, ho Is make a loan of tho Infant’s money, 
P^^clpal ; — Held : tho costs as well entitled to recover such costs from Ids on property, which was not a sufflclent 
w the debt were recoverable by tho principal. — Devknisii v. Joiivstovk socurlty. 

surety, as against liis principal. — (1847), 2 Mon. 82. — S. AF. Pltf,, who was surety for M., applied 
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Gttabantek and Indemnity. 


Sect, 5, — Enforcement of rights: Sub-sects. 1, 2 <£' 3. 
Part VIII. Sects. 1 2 : Suh-sect. 3 , A>3 

separately for a breach. — ^Withers v. Biiicham 
(1824), 3 B. & a. 2.54 ; 5 Dow. & Ry. K. B. 106 ; 
3 L. J. O. H. K. B. 30 ; 107 K. R. 728. 

Annotaiiorts : — Befd. I^almor r. Rparsliott (1842), 4 Man. & 
a. 137 ; Horsbic v. I»ark (1843), 12 M. & W. 146. 

1011. .] — Palmer v, Sparshott, 

No. 1888, post. 

Rif?ht of indemnity generally, see Sect. 2, ante. 


Sub-sect. 2. — Tiiiud Party Notice. 

SW U. H. 0., Ord. 16, rr. 48-55 ; 0. 0. R., Ord. 
11; &, ge)K rally ^ Practice. 

1012. Right to serve third party notice — On 
debtor— No corresponding right in debtor.] — He 
Kitcuin, Ex p. Young, No. 708, ante. 

1013. Right to sign judgment against debtor — 
On third party notice — Before satisfaction by 
surety.] — J>(»ft. who is entitled to an indemnity 
from a co-doft. upon a f pecial agreement is entitled 
to sign judgment agiiinst liis co-deft. fon third 
party notice] for the amount of his (deft.'s) 
liability before he ha.«j actually paid anything in 
disclmrge of it.— K ngltsii & Scottish Trust Go. 
r. Fcatau (1887), .36 W. R. 2.38, 1). O. 


Sub-sect. 3. — Set-Opp. 

See R. S. 0„ Ord. 19, r. 3 ; 0. 0. R., Ord. 10, 
r. 2 ; (jrHcrally, Set-Off. 

1014. Set-Off by surety — Action against surety 
& debtor— Money paid to use of debtor.] — A. was 
em])loyed as storekeeper by B. Ac 0., who were joint 
advent ur<‘rs in a mine, Ac he was autliorisod to draw 
bills on B. for money laid out on account of the 
mining co. The bills wore discount^^d by a banker, 
Ac the payment of them was guaranU»ed to liim by 
B. Ac G. B. 1 laving been arrested. A., in order to 
provide funds to pmeure B.’s discharge, drew on 
B. a bill purporting to Ix' on account of the mining 
CO. 33ie banker discounted the bill, Ac paid the 
amount to B. G. wtis afterwards compelled to 
take up the same in cousoquenc(* of his giiarant<^o. 
In an action brought by A. against B. A G. for his 
salary : — field : 0. could not set off the amount 
of tlie bill. — ,k)NES v. Flekming (1827), 7 B. & G. 
217 ; 6 L. .1. O. H. 113 ; 108 K. R. 701. 

1015. Action by debtor— Money paid under 

execution.] — Rodgers v. Maw, No. 028, ante. 

1016. On what right rests— Exoneration by 

principal.] — Pltfs. claimed in this case to receive 
from dofts., the contractors, a sum in their hands, 
Ac a further sum for non-compI(‘tion of the line 
witliin the stipulated time. By counter-claim 
defts. sought to recover similar sums from the 
Trustees Gorpn. on their guarantee. By an agree- 
ment of Nov. 21 , 1889, the price to be paid for the 
construction of the works was fixed at the whole 
capital of the co. The money as received was to 
bo paid to the bankers, A made applicable for 
payment to the contractors. By agreements of 
T)ec. 1889 a sale of shares & debentures was 
aiTanged, & the bankers guaranteed the interest 
on the debontui*es Ac preference shares up to the 
time fixed for comjdetion of the works. By 
agreement of Dec. 31, 1889, the contractors entered 
into an undertaking with the co. for the payment 
of such interest. During the progress of the works 


the business of the bankers was transferred to a 
limited co., which eventually went into liquidation 
& such banking co. were allowed to continue as 
bankers on the guarantee of the Trustees Gorpn, 
The works were not completed for more than a 
year after the time fixed for completion. Interest 
on the debentures Ac preference shares in the 
meantime became due which was not paid by the 
contractors, Ac was paid by the co. only so for 
as concerned the debentures. Subsequently this 
action was brought, Ac the matters in dispute were 
referred to arbn. The award was made in Nov. 
1894 : — Held : inasmuch as the debt of the bankers 
was not due at law to the contractors, this sum 
could in ordinary circumstances not be set off 
against them, yet, as the contractors were entitled 
to sue in their own name, set-off was available, 
A, as the right of set-otT in equity of a surety rested 
on exoneration by his principal, Bechervaise v. 
Lewis f No. 901, ante, was an authority as to what 
assets in the bankers’ liquidation were available 
for this purpose. — ^Alcoy Ac Gandia Railway Ac 
Harbour Co., Ltd. v. Greeniiill (1897), 70 L. T. 
542 ; 41 Sol. Jo. 330 ; on appeal (1898), 79 L. T. 
257, C. A. 

Director surety to company.] — See Com- 
panies, Vol. IX., p. 473, No. 3105. 

1017. Set-ofT by debtor — Against principal credi- 
tor — Whether destroyed by action against surety.] — 
Abraham v. Hannay (1843), 1 L. T. O. S. 430. 

1018. Debtor also surety to creditor — 

On separate transaction.] — A. was indebted on bond 
to B. B. died, leaving G. his sole next of kin, who 
obtained letters of administration of his estate. 
The estate of B. after his debts, etc., were paid, 
left a clear residue exceeding the amount of the 
bond debt. A. become surety for C. by joining 
in promissory notes. C. became an insolvent 
debtor, & A. was compelled to pay the notes. G. 
died, Ac tlwm the assignee und(»r liis insolvency took 
out letters of administration, de honis non, of B. 
Ac sueci A. on the bond : — Held : A. might set off 
the sums which he had been compelled to pay as 
surety for G. against the bond debt. 

The obligor in a bond, becoming surety for 
advances the oblig(*e, Ac being, after the 
insolvency of the obligee, compelled to pay the 
debt for which he had become surety, is entitled 
to sot off the sum so paid against the amount due 
upon the bond. — Jones v. Mossop (1844), 3 Hare, 
508 ; 13 L. J. Gh. 470 ; 8 Jur. 1004 ; 67 E. R. 500. 
AnnoUiiinns : — ^Reid. Cochrane v. Green (1800), 9 C. B. N. S. 

4 48 ; lie Willis, l»eroival. Ex p. Morior (1879), 12 Ch. D. 

491. Mentd. Freeman v. Lomas (1851), 9 Hare. 109 ; 

Wilaon i>. LohHc (1857), 5 W. U. 815 ; Middletxjn v. Pollock, 

Exp. Nugoe (1875), L. R. 20 Eq. 29. 

1019. Available to surety — Action 

against surety.] — Bechervaise v. Lewis, No. 901, 
ante. 

1020. Not affected by existence of 

surety.] — The indorser of a bill of exchange, who 
has been compelled by the bkpey. of the acceptor 
to take it up at maturity, may set off the amount 
of such bill against a debt to the estate of the 
acceptor, without being comj^Ued to have recourse 
to a prior indorser, or being affected by any 
collateral security which such prior indorser may 

— McKinnon v. Armstrong Brothers 
Co. (1877), 2 App. Gas. 531 ; 30 L. T. 482, H. L. 
Annotation: — ^Mentd. Be Daintrcy, Ex p. Mant, [1900] 1 

Q. B. 546. 

Against surety — Action lor debt & 
interest — & costs of defending action by creditor.] — 

Declaration that, in consideration that pltf. would 


to hav© th© Gruardlan roinoved. Sc for proposed : the Hunsuy or iniscondnot of the guardian.— —P opb 

an account. Sc to restrain the guardian jusUfled in Asking to be indemnified o. Carroij. (1895), 27 N, 8, K. 467, — 
from loaning tli© Infant’s money, as against loss by reason, of the neglect CAN. 
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accept, for deft.’s accommodation, a bill of exchange 
drawn by deft, on pltf., & would deliver the same 
to deft, in order that he might negotiate it for his 
own use, deft, promis'd pltf. to indemnify & save 
him harmless from any consequent loss or damage. 
Averment, that pltf. aecepU'd the bill & delivci*ed 
it to deft. Breach, that deft, did not indemnify 
or save liaimicss pltf. from loss or damage ; k 
pltf., as acceptor, was obliged to tSc did pay W., 
the holder, the amount of the bill & interest, k, 
the costs of an action on the bill by W. against 
jiltf., as acceptor ; &> pltf. also incurred costs &> 
expenses in defending k scuttling such action. 
Pleas — Pirst, to so much of the declaration as 
relates to pltf.’s claim in respect of liis payment to 
W. of the amount of the bill & interest, a set-otT. 
Pemurrer. Joinder in demurr(‘r. Secondly, to 
so much of pltf.’s claim as relates to the costs of 
the action brought by W. against pltf., & the costs 
& expenses incurri^d by pltf. in defending k settling 


the said action, that the whole of the said costs k 
expenses were incurred by pltf. at deft.’s rtMpiest ; 
concluding with a set-off. Beplication t.hei*elo, 
that the said costs k expenses were not, nor was 
any part thereof, incurred at deft.’s n^quost as 
ailegeii. Pemurrer. Joinder in d<*muiTer : — 
Held : the first pica was good, for pltf.’s claim in 
respect of the amount of the bill k intt'rost was a 
liquidated dc'mand, capable of being ascertained 
with precision at the time of pleading ; k wiis 
separable from the rest of the claim, though mixed 
up with it in one count ; the second plea was bad, 
being j^leadod to costs k expenses incurred by pltf., 
but not paid, k therefore not constituting a 
liquidated demand to which a set -oil’ could b'* 
pleaded.— O kaotton r. Walker (1800), 8 K. k 
821 ; 30 L. J. Q. B. J9 ; 7 Jur. N. S. 13 ; 9 AV. K. 
98; 121E. B. 403. 

Annotation Mentd. Johnson v. flkapte (1800), 10 11. A 8. 

727. 
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Sect. 1.— WHO ARE CO-SURETIES. 

1022. Supplemental sureties— Guaranteeing both 

debtor & original sureties.]— Cooke v. , No. 

1047, post. 

1023. .] — CrAYTHORNE V, SWINIUTRNE, 

No. 1048, post. 

1024. .] —He Denton’s Estate, 

Li{’ense«4 Insurance Coupn. k Cuarantee Bund, 
lyri). r. Denton, No. 9, ante. 


Sect. 2. --CONTRIBUTION INTER SE. 

Sun-SECT. 1 . — Bight to Oonthtuution. 

A, Jn General. 

1025. No right at common law— Except by 
custom of London.] — O. k J. \ver(‘ hound as sureties 
with one A. to 13. who recovered against .1. in 
London, k had execution against liirn, k now J. 
sued O. to liave of Jiim contribution to the execu- 
tion, nf ulerque rorunt ontrelur pro rata according 
to the custom of London, Ac because no action lies 
by common law, but only by cu.stom in such cities 
the cause was remanded, for otlierwise pltf. shouhl 
be without remedy. — O ffijby Ac .Iohnson’s (Use 
( 1584), 2 Leon. l«(i ; 74 E. B. 418. 

Annotations: — ^Refd. Wolmcrshauaen v. QuUick, fI8931 2 

Oh. 514. Mentd. Caudcll v. Shaw (1701), 4 Term Kep. 

301 ; Beard v. Webb (1800), 2 Boh. & V. 03. 

1026. .] — Layer v. Nelson, No. 044, 

ante. 

1027. ,] — Toussaint V. Mautinnant, No. 

948, ante. 

1028. .] — WOLMEUSHAUSEN V. CULLICK, No. 

1099, post. 

1029. Equitable right.] — D euino v. WrNCHEr.sEA 
(Earl), No. 1050, post, 

1030. -.J — The discharge of a surety by the 

creditor has not the effect of a discharge of the 


princij^al without resc'i've ; Ac therefore a co-surety 
is not dis(‘]iarg(Ml. When it is ascertained, wliat 
each t»{ th(* <‘o-Huretii‘s 1ms paid Ix'vorid Jiis propor- 
tion, the equity as between them is arrang(‘d upon 
the principle of conti ibution for the exeess. — p. 
(liFFOiii) (1802). 0 Ves. 805 ; 31 E. B. 1318, L. ( 3 . 

Annotations :—C0TiSA. l>»nleH r. 

W. 153 : KciirHle> r. Cole (IS 1(5), 

r. nfvmiidffe(l«5r)), 2 K. A J. 17 J ; Webb y. How tl (1857), 
3 K. tV .1. 43S ; Hr Wolineisluiuseii, WolnioTHhaiiHen r. 
VNolmemhuimen (IHbO). (52 L. T 511. Reid. NiehoU«)u r. 


Snowden, A’j p. Snowden (ISHl ), 17 va. i ; u omu rh- 
hiiuBep V. (lulllck, IiSI)3] 2 Vh. 511 ; Stirliiitf v. liurdeK, 
111)11] 2 Ch. 418. 

1031 , J — If one is a joint A: sevtTal obligee 

or only a joint obligee thtTc is a right of eonlri- 
bution against the other Bur(‘tie8 in eepnty (Lord 
Eldon, (J.).— Underbill ?•. JIorwood (1801), 10 
Ves. 209 ; 32 E. H. 821, L. (h „ o r 

Annotations : Reid. E\nnM v. (1855), 2 K. A J. 

174; In the (tooth of (^)N%ardin (D)0n 80 
Mentd. PbilippH r. Crawlnid (1807), 13 Ven. 47 j 
r. Edwards(1813). 18 Vew. 358 ; Uypls v. 

2 Madd. 410; SimpHoii r. Bowden (1837), 3 IVIy. A Cr. 
07 ; Carew’H (Jase (1855), 7 Do O* M. A (*• J** j 
ti. WalHh (1855), 1 .liir. N. S. 828 Traill o. Baring (18(14 , 
4 De O. J. & Sm. 318 ; Jmko v. South Kensinjftoii Bold 
(U (1870), 27 W. B. 51i. 

1032 . .] — Oravtborne v, Swinuurne, No. 


1048, posh „ It 

1033. .]— Tlie Bank of Scotland having 

discounted bills to the amount of £8,000 which 
were dishonoured, the a(Tcptf)rs becoming bkpts. 
agreed with the drawers to retain the dishonoui-ed 
bills, A: r(‘ceive the dividends wliicli might become 
payable from the bkpt. estates ; &, as additional 
security, to take four promissory notes, indorsed 
by four 8uretif‘S, for £2,000 each, to guarRnt(i(» the 
unsatisfied bills, or any balance upon 
might remain unpaid, to tin* extent of £2,000 each. 


PART VIII. SECT. 2, SUB-SECT. 1.— A. 

1029 i. Equitable riuhi.\ — ^Aco-mircty 
who has money in his hands to be 
applied towards payment of the 
creditor, may be compelled by his eo- 
Burety to pay such money to the 
or to the co -surety himsell 
U the creditor haa already been paid 
by him. — ^Macdonald v, Whitpield, 
WHiTFiKLn T Mkbohants Bank of 


Canada (1896), 27 S. C, B. 94.- -CAN. 

1029 11. .1— Maxwkijl*s Credi- 

TOKS & nKROV’S TKUSTKr.H (1792), 5 
Mor. Diet. 2136.— SCOT. 

1029 iii. .] — Where a bond 

granted byslx obligants was retired by 
a third party, who offered a discharge 
to each oo-obligaut, on payment of his 
proportion, but refused to assign the 


bond to throe of the co-obllgnnts who 
tendered full payment : — Held : Uicse 
co-oblJgaiits were hound to pay their 
proportion. — (liLMOune. Finnik (1832), 
U Sh. (Cl. of Bess.) 193.— SCOT. 

1029 iv. .1 — Khoon V. En- 

schede, 119091 T. 8. 374.— S. AF. 


1029 V. .] — Noswobtht V, 

Yorkk, 11921) O. P. D. 404.-H9. AF. 
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Sect, 2 . — Contrihution inter ee: Suh-aect. 1, A., 2?., 
C, D.3 

This ap*ccmoiit having been carried into erToct ; 
when the notes were nearly duo, upon the applica- 
tion of the original debtors for delay of payment, 
the Bank of Scotland gave up one of the promissory 
notes, & accepted a new one from the surety who 
had indorsed it ; renewed notes were al*«o given by 
two other of the sureties, A: with the fourth surety, 
a treaty was carried on, respecting a renewal, 
pending which ho died. The dishonoured bills 
had also been delivered over by the Bank to the 
original debtors, upon the treaty for the renewal of 
the notes : — Held : the fourth surety As his estate, 
by the legal efTect of the transaction, was discharged 
as to three-fourths, Ar liable only as to one fourth, 
of the balance due upon the dishonoured bills, 
after giving credit for all moneys received or 
receivable Irom any of the parties upon the bills, 
or t heir estates ; Ac, on payment of such fourth 
part of such balance, the Bank were responsible 
to the estate of the fourth surety for all future 
dividends upon the dishonoured bills. 

The principh* established in Bering v. Winchehtca 
(Earl), No. 1050,7?o.9/, is universal that the right of 
contribution is founded on doctrines of equity, it 
does not depend upon contract. If several persons 
jir<' indebted & one makes the payment the creditor 
is bound in conscience, if not by contract, to give 
the party paying the debt all his remedies against 
the other debtors (Lord Bedesdale). — Stirling 
V, Forhrster (1821 ), 3 Bli. 575 ; 4 E. K. 712. 
Aniuiiations : — Consd. Ward v. National Dank of New Zea- 
land (1883), 8 Api». CaH. 755 ; Wolmershaiiflen v, Gulhek, 
[18931 2 C'h. 514. Reid, lluncan, Fox v. North & South 
WaU'H Dank (1880), G App. Oas. 1 ; Mackieth v. Wal- 
inohloy (1881), 51 L. T. 11) ; Bacon r. Camphausen (1888), 
58 L. T, 851. Mentd. Ituubon S.y. Co. v. London Ahsco., 
(19001 A. 0. 0; Mills v. United (bounties Bank, [1012) 

1 CU. 231, 

1034. .] — CoopE p. Twynam, No. 1054, posf. 

1035. .) — (1) TJie directors of a co. 

advanctul moneys of the co. upon an unauthorised 
security, A& two sums of £000 Ac £400 so lent wore 
lost. Tin* £000 formed part of a loan of £800, Ac 
the £400 formed pai4» of a loan of £1,000, wliich was 
granted by the board of directors Ac of which £100 
vas actually advanced Ac repaid, Ac a second £400 
w^as advanced Ac not i*epaid. In an action by the 
co. against one of the directors who had taken 
part in granting the loans, he was ludd liable to 
pay the two sums of £000 and £100 to the co., Ac 
having paid them he sued three of his co-directors 
for contribution. One of defte. was not present 
at the mec'ting at which the loan of £800 was 
granted, Ac at wliich a cheque for the £800 was 
drawn, but lie was present at a bubsoqueni meeting 
at which the minutes of the former meeting were 
read Ac confirmed. The £800 Ixad l>een already 
paid to the borrower : — Held : wdiethor deft, 
would or would not liave been liable to the co., 
there was no equity to compel him to contribute 
t/O pltf. in respect of the £000. 

(2) The s*une deft, was present at the meeting 
at which the loan of £1,000 was granted, when he 
protested strongly against it. lie was present at 
a subsequent meeting at wliich the minutes of the 
first meeting wei*e read & confirmed, A: lie then 
signed a cheque which was drawn for the fli*st 
£400 : — Held : by signing the cheque he had 
adopted the whole loan of £1,000, Ac ho was 
therefore liable to contribute in respect of the 
second £400 wliich was lost. 

(3) Another deft, filed a liquidation petition 
under Bkpey, Act, 1869 (c. 71), Ac had obtained a 
discharge from his creditors before the action was 
brought by the co. against pltf. i—Held : this 


deft. *8 liability to contribute was a liability 
“ incurred by means of a breach of trust ” within 
sect. 49 of the Act, Ac deft, was not released from 
it by the discharge. 

(4) The third deft, died after the commencement 
of the action, & his administrator was then made 
a deft. ; — Held : the liability to contribute survived 
against the deft.’s estate. 

(6) The principle established in the case of Bering 
V. Winchelsea {Earl), No. 1050, ^oat, is universal 
that the right & duty of contribution is founded 
in doctrines of equity Ac it does not depend on 
contract. If several persons are indebted & one 
makes payment the creditor is bound in conscience 
if not by contract to give the party paying the debt 
all his remedies against the other debtors (I?eabson, 
.7.).— Ramskillv. Edwards (1885), 31 Ch. D. 100 ; 
55 L. .1. Oh. 81 ; 53 L. T. 940 ; 34 W. B. 96 ; 2 
T. L. B. 37. 

1036. .] — The directors of a co. issued a 

prospectus on the* faith of wliich B. applied for Ac 
was allotted shares in the co. The co. went into 
liquidation. B. brought an action, under Directors 
liability Act, 1890 (c. 64), s. 3, against three of tho 
directors ffir compensation on tho ground tliat the 
prospe(‘tus contained an untrue statement. 
Judgment was given in his favour Nvith costs Ac an 
inquiry as to damages directed. Defts. appealed 
to the Ct. of Appeal Ac the House of Lords, but both 
appeals were dismissed with costs. A compromise 
W'as aiTiv(‘d at under which th(' inquiry was 
dropped, Ac B. was paid compensation at the rate 
of 15s. per share, his ta\ed costs of tlie inquiry, 
Ac £700 additional costs. Many other shareholders 
made claims, which werc^ also compromis(»d, Ac 
the three defts. in B.’s action k some of tho othe*r 
directors iiaid largi* sums in this way. They did 
not take advantage of third party prof‘edure, but 
brought this action against the remaining directors 
Ac th(‘ exors. of three of them, who had died since 
tho prosjiectus was issued, to (*nforce, under 
Directors liability Act, 1890 (c. 6t), s. 5, contribu- 
tion by them of their share of the compensation 
wliich had been paid : — Hi Id : if B. ha<i brought 
an action against all the directors, including tliose 
who wore now dead, he would have succc'eded ; 
the right to contribution, imismuch as under the 
statute it arose as if from contractual relations 
between the iiarti(‘s, could bo enforced against the 
estates of tho deceased dirt'ctors, Ac detts. must 
pay, with interest, their shari* of the compensation 
Ac the costs of B. Ac other sharc'holders wliich had 
been paid ; but they were not liable to contribute 
in respect of the costs of defts. in the first cast* B.’s 
extra costs, the costs of the appeals, Ac other pay- 
ments which had been made otherwise than under 
the provisioiLs of the Act. 

In cases of contract the right to recover contribu- 
tion arises (except in cases of express stipulation), 
not from any notion of implied contract but as 
an equitable right springing from tho relations of 
the parties as persons liable for the same debt 
(Warrington, J.). — Sitepiieard r. Bray, [1900] 
2 Oh. 235 ; 75 L. J. Ch. 033 ; 05 L. T. 414 ; 51 
W. B. 556 ; 22 T. L. B. 625 ; 50 Sol. Jo. 526 ; 
13 Mans. 279 ; on appeal, [1907] 2 Ch. 571, C. A. 
Annointion : — Mentd. Gelpel v. Poach, [1917] 2 Ch. 108. 

1037. .] — ntfs., an American insurance co,, 

issued a policy by which they covenanted to pay 
an American bank for any loss or damage 
occasioned by the dishonesty of any of the 
employees according to an amount appended to 
each name in a sched. 

Among the employees guaranteed was K. who 
was guaranteed up to 2,500 dollars. The bank 
also took out a policy at IJoyd’s for £40,000, by 
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whicli the underwiiters were to bo liable for loss 
caused by the dishonesty of employees, & also for 
loss sustained by the loss or destruction on the 
owners^ premises of bonds, banknotes, etc., owing 
to fire or burglary. K. madtj defalcations to the 
extent of 2,680 dollars, & the bank claimed from 
pltfs. the full amount of the insurances, viz., 
2,500 dollars, leaving a balance of 180 dollars. 
The bank claimed 180 dollars on the Lloyd’s 
policy, which was paid. 

The present action was brought by pltfs. against 
deft., who was one of the undcrwritei's on the 
Lloyd’s policy, for contribution in respect of the 
loss : — Held : deft, was liable to pay a proportion 
of the whole loss of 2,680 dollai^s in the ratio 
of 2,680 & 2,500. 

Contribution between co-insurers depends not 
upon contract but upon equity (Hamilton, J.). — 
American Surety Co. of New Yo]{k; v, Wrioiit- 
RON (1910), 103 L. T. 663 ; 27 T. L. R. 91 ; 16 
Com. Cas. 37. 

Annotation : — Hentd. Tlio Colorado, [11)23] 1*. 102. 

1038. Whether founded on contract.] — D eiuno 
V. WlNCHELSEA (EARL), No. 1050, 

1039. .]— Stirung V. Forrester, No. 1033, 

ante, 

1040. .] — Ramskill i\ Edwards, No. 1035, 

ante, 

1041. .] — American Surety Co. op New 

York v, Wrightson, No. 1037, aide. 

1042. Implied contract.] — Craythorne v. 

Swinburne, No. 1048, post, 

1043. .] — SiiEPiiEARD V. Bray, No. 

1030, ante. 

Contribution between insurance underwriters.] — 

See insurance. 

B, On Banlmtpicy of Co-Surety, 

1044. Proof of debt in bankruptcy.] — Wliere 
pllf., deft., Ai another person were co-sureties for 
A. by a joint & sevei’al promissory note i)ayable 
on demand, pltf. paid less than his shar<' befoin* 
deft.’s bkpey. but subsequ(‘ntly moi*o than ids 
proper pi’oportion : — Held: in an action by him 
for one-third of the sum paid, the* ciise was not 
within 6 Heo. 4 (c. 16), s. 52, as pltf. was not a 
“ person liable f<jr ” the bkpt.’s debt, ^ therefore 
h(' was entitled to recover the sum so claimed. — 
Wallis v. Swinburne (1847), 1 Exch. 203 ; 17 
L. J. Ex. 109 ; 11 Jur. 781 ; 15t E. R. 80. 
Annotations : —Reid, lie Clark, Kx p. StokoH (1848), l>o Cl. 

CJ18 ; lie Poiiwick, Er p. Brown (1849), 13 L. T. O. S. 

4(58 ; Adkins r. Forrlii«rton (1800), Ct H. A, N. 586. Mentd. 

Greet v. W( bb (1860), 5 H. Ac N. 599. 

.] — See, further, B vnkruptcy, Vol. IV., 

pp. 272-273, Nos. 2554-2560. 

1046. Action for money paid— Bankruptcy not 
defence thereto — Liability unascertained at date of 
bankruptcy.] — In .Tan. 1866, a sum of money in 
Contis was lent to the pi’omoters of a bill btdorc 
Parliament. l*ltfs., deft. Ac othera entered into 
an undertaking with the lendei's that if the bill 
was thrown out the Consols should be returned, Ac 


that if it passed, which was the event that happened, 
an equal amount of stock should be transferred to 
the lenders, Ac a sum in the nature of interest on 
the value of the Consols at the time they wore lent, 
from the end of six months to the date of the 
transfer, should bo paid to the lenders. In tlie 
following Apr. deft, was adjudged bkjpt. In 
J uly he obtained his order of discharge. In Aug. 
the bill was passed, but the Consols were not 
transferred till the May following, Ac pltfs. were 
thereupon compelled to pay, under tlieir agrc'c- 
ment, a sum of money as the equivalent for 
interest IleU; in an action against the deft, 
for contribution in i-espcct of the amount so paid, 
that his bkpey. allbrded no answer to the claim, 
as his liability could not have been v^ilued at t)ie 
date of the adjudication so as to be provable, 
either under 12 Ac 13 Viet. c. 106, s. 178 or 21 Ac 
25 Viet. c. 131, s. 151. — Gary v, Dawson (1869), 
J.. R. 4 Q. B. 568 ; 10 B. Ac S. 663 ; 38 L. J. Q. B. 
300 ; 21 L. T. 23 ; 17 W. R. 916. 

Annolaiums : — Mentd. Uolnies e. Symoiia (1871), L. U. 13 

Eq. 66 ; Rc Kelson, Tritton, Exp, Wiboiuan (1671), 7 Ch. 

App. 35. 

Liability of solvent sureties — For share of those 
insolvent.] — See Nos. 1073-1077, 

C, Bills of Exchange, 

See Bills op Exchange, Vol. VI., pp. 414 “415, 
Nos. 2681-2680. 

D, Surclies under Separale Instruments, 

1046. General rule.] — Ware v. Uouwood, No. 
938, ante, 

1047. Supplemental suretyship — Guaranteeing 
debtor & original surety — No right of contribution.] 

— Three bound in a bond, one being principal Ac 
the other two suroti(*s ; afU'rwards a foiuth man 
h(‘comes bound to the obligee, that if the other 
three did not pay according to the condition of 
tlie bonds, that he would j)ay ; a month after one 
of Ihe two sureties pays the money Ac ])rerei*s his 
bill against the fouHh, now, for contribution ; Ac 
the question was, whetlier ho should be bound to 
contribute, his b(*ing but a supplemental security. — 

Cooke v, (1686), Freem. Ch. 97 ; 22 E. R, 

1082 ; suO noni, Cooke’s Case, 2 Eq. Cas. Abr. 223. 
Annotation ;--Refd. Cruytliomo v, Swiubiirjio (1807), 14 

Vcs. 160. 

1048. .] — No contribution in 

favour of one surety agaimst another ; Ids engag(‘- 
ment, according to tli(‘ bond, Ac parol evidence, 
which was held admissible, being, not as co-surety, 
but, without tlie jnivity of tJie otluT, iis a distinct 
collateral security, limited to default of payment 
by the principal Ac the oth<‘r surety. 

Upon tlie relation of princijial Ac surt'ty some 
tldngs are very clear. It has been long settled, 
that, if there are co-bUi‘eties by tlio same 
instrunumt, Ac the cinxlitor calls upon either of them 
to pay tJie i)rincipal debt, or any part of it, tliat 
surety lias a right in this ct., either upon a principle 


1038 i. Whether founded on contra ft. ] 
^Tho doctrine of contribution doch 
not <lepend on contract but upon 
tenoral principles of equity, & It Is not 
an incident of suretysblp alone. — 
Toouey ^ 0 . McCulla J18892u IP 


1038 ii. .] — Ostrander ». Jar- 

vis (1909). 13 O. W. K. 375.— CAN. 


P. Liability to creditor must exist,] 
;^AUXKY tJ. PIIALEN (1883), 4 K. & O. 
1^0, — CAN. 

Q. Sureties bound in separate sums 
in same bond .] — Several cautioners 


binding themselves in the same bond 
for separate Ac distinct huiuh for the 
same Individual, Ac declarliq? t^t they 
were not bound singuli in solidam : — 
Held : there was inter se no claim for 
communication of eases. — Lawuir v. 
Si EWART (1823), 21 Fao. Coll. 274 ; 
2 Sh. (Ct. of Scbb.) 368.— SCOT. 

r. Agrerrmnt amongst sureties to 
waive contnlwtion — Binding only on 
parties to agreement .] — Where some of 
several parties to a (puarantco come to 
an afrroement In respect of their mutual 
liabilities, it docs not affect the gua- 
rantors who are not parties to it, Ac 11 


ii amuuiits to a waiver of contribution 
among tiie parties to it, the remaining 
guarantors arc still liable to contribu- 
tion. — Li Po Huno V. Yik Lun« 
Ba.nk, Li Po Lung, Li Po Yuno, 
Li Lino Shi Ac Li Pak U912), 7 Uong 
Kong L. K. 132.— hong KONG. 


PART VIIL SECT. 2, SUB-SECT. 1.— D. 

1046 i. General rule .] — Sureties by 
different instruments for ihe same 
principal debt are liable to contribute 
In proportion to the respective amounts 
for which they have agreed to bo 
Kurotios. — Ohtbandkr v. Jarvis (1909), 
18 O. L. R. 17 ; 13 O. W. R. 375.— CAN. 
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Sect, 2 . — Contribution inter ee: Sub-eect, 1, D,fE, 
F.; mb-sect. 2, A, cfc li, (a).] 

of equity, or upon contract, to call upon liis co- 
surety for contribution ; A; I tliink, that light is 
proj^rly enough stated as depending rather upon 
a principle of equity than upon contract ; unl(*8S 
in this K<;nse ; that, the principle of equity being in 
its operation established, a contract may be 
inferred u^ion the implied knowledge of that 
principle by all pej*sons ; A it must be upon such 
a ground, of implied assumpHit, that in modern 
times cts. of law have assumed a jurisdiction upon 
tills subject ; a jurisdiction convenient enough in 
a case simple & uncomplicatcid ; but attended with 
grcjat dihiculty, whcr<^ the sureties are numerous 
(Lord Eldon, 0.)--“OiiAyTJioRNfi v. Swinburne 
(J807), 14 Ves. 1«0 ; 83 E. li, 4«2, L. 0. 
Anr^dtUms : — Consd. Newton v, Cliorltoii (1853), 2 Drew. 

; Duncan, Fox r. North tV: Month 'Wales Bank (1880), 
U App, (Jas. 1 ; lie Denton’s Estate, Idcenseh Insce. Corpn. 
& UnaranU'o Fund v. Denton, |1004) 2 (>’h. 178. Refd. 
JlodifHon V. Hliaw (1834), 3 Aly. & K. 183; Davids v. 
1 ninphreys (1840), 0 AI. ic W. 1.53; Kemp v. Finden 
( 1844 ), 12 At. At W. 421 ; Farcbiother t*. Wodehoubo (18.50), 
23 Jieav. 18; Pearl v. Deaeon (1867), 21 licav. 180; 
VVatlH r SliiittJcnoi tii (1800). 6 11. A: N. 235 ; Reynolds 
(1801 ), 10 C. it. N. S, 5(jj ; pevan V. Wliltmoro 
* Wlijlinjf 1’. Burko (1870), L. It. 
10 Eq. 630 ; Ward v. National Bank of Now Zealand (1 883). 
8 App. ('as. 766 ; WolrnershauHen v. Oullick, 11803] 2 
( h. 61 1 ; StijIniK v. Burdett, (1011] 2 Ch. 418. Mentd. 
Batard v. Jlawes, Hatno r. Douglas (1863), 2 10. & B. 287 ; 
Jiv Bentinck, Bentlnck a. Bentlnck (No. 2) (1890), 80 L. T. 


person, they will advance a cei-tain sum of money 
for the purpose of securing to the creditors of a 
trader a composition of 10s. in the pound, & setting 
up the trader in business again, & at the some time 
the CO., being themselves creditors of the trader, 
enter into a secret arrangement with him by which 
they secure to themselves repayment of the 
difference between their composition A the full 
amount of their debt : this is a fraud upon the 
guarantor A upon the creditors, who execute the 
composition deed on the faith of the ostensible 
agreement, A the guarantor may sustain a bill in 
equity to set aside the guarantee. 

(2) Where several persons are sureties for the 
payment of one sum of money, though by distinct 
instruments, A one pays more than an equal share 
of that sum, ho may have contribution from liis 
co-sureties ; but if it be arranged })y contract, 
wliich it may be, that each surety shall be answer- 
able only for a given portion of one sum of money, 
in such case tliere is no right of contribution 
amongst the (jo-surcties. 

(3) Where by the consi ruction of the terms of a 
guarantee ther(3 is no right of contribution amongst 
the guarantors, any one of them may sustain a 
bill in tHjuity to sot aside the guarantee for fraud, 
wiiliout making his co-guarantors i)arties. — 
Pkndlebury V , Walker (1841), 4 Y. A (J. Ex. 
424 ; 10 L. J. Ex. Eq. 27 ; 5 Jur. 334 ; 100 E. li. 
1072. 


1049, — .J — Jia Denton’h Estate, 

Lif’joNHEs Inhuhance (Joupn. a Guarantee 
Eund, Ltd. v, 1)p;nton, No. 0, aiite, 

1050. Sureties lor same engagement— Separate 
bonds — Liability on respective penalties.] — The 
doct/rino of contribution amongst sureties is not 
founded in contract, but is the result of general 
equity on the ground of equalit/y of burden A 
ben<‘fit. Therefore wJiero three sureties are bound 
by dirieroiit instruments, but for tlie same principal 
A th<j same engagement, they sliall contribute. — 
Derinu V, WiNdiELSEA (Earl) (1787), 1 Cox, 
Eq. Oils. 318 ; 20 E. li. 1184 ; sub nom, Deeiuno 
V. WiNCUELSEA (Earl), 2 Jios. A P. 270. 

Atinolaliom : — Gonsd. Craylhorno v. Swinburne (1807), 14 

VcH. IGU : StlrlUiBr v. ForrcHter (1821), 3 Bll. 57.5. Distd. 
Doope r. Twynain (1823) Turn. & li. 420. Consd. I'endle- 
bury V Walker (1841), 4 Y. Ac O. K\. 424. Apld. Whiting 
Ji' U; Consd. Duncan, Fox 

^ (1880), 0 App. (.’art. 1. 

Apld. Mtoel ^ 1) xon (188 1), 17 (Jh. 1). 826. Consd. W'urd 
r. National Bank of Now Zealand (1883), 8 App. C’an. 756 ; 
WolmcrHiiausoi) v. Uulliok, 11803] 2 Cli. 514. Refd. 

(1807), 14 Vos. 28 ; Muyhow v. Cricket t 
(1818)1, 2 Swan. 185 ; (^oUIdh v. ]*rossor (1823), 3 Dow. & 
Hy. K. B. 112 ; Nowlon v. Chorlton (1863), 2 JJrew. 333 ; 
Evuhh V. Brcin bridge (1866). 8 Do G. M. Ac G. 100 ; Lake 


(1883), 24 Ch. p. 700 ; llaiUHkill v. Edwards (1885), 31 
Brewery Co. v. Cooper, [1806] I 
X* Harkin, 11806] 2 Ch. 415; lie 

ilontou H Entatt^ LicoiiHes lu8oo. (Jorpn, & Guaranteo 
^ Gk. 670 ; Godaollv. Lloyd (1011), 
x] L* b. 11. 383. Mentd* He Jackson & Gowlaud, Ex p. 
Hunter. Ax p, Dixon (1820), Buck, 552 ; iJr Direct 
Blnnlnghjun. Oxfonl, Reading & Brighton Uy„ Spottls- 
woodo 8 Ouso. Anisinck’s (Jaeo (1856), 6 Do G. M. & G. 
.446; Moulofj. Garndt jl872).L. K. 7 Exoh.lOl ; Koberts 
tl87 2), L. 11. 7 C. 1*. (j20 ; Leigh v. Dickeson (1883), 
bdmund.s v, WaUingford (1886), 14 
g. B. 1). 811 ; Ba^n e. Cauiphausen (1888), 58 L. T. 861 ; 
He Bontlnck. BeuUnck t\ Bontinok (No. 2) (1809), 80 L. T. 
T » Tottenham A Edinouton Permanent 

Grant (1890). 60 L. J. Q. B. 97 ; Kuabon S.S. Co. v. 

Ck^i ^ ^ * Moody v, Cox & Halt, 11917] 2 

1051. J—Mayhew V, CmoKETT, No. 1566, 

post, 

1052. — (1) If a banking co. agree that 
upon receiving the guarantee of a paiticular 


Annolaiione : — Aato (2) Refd. Steel v. Dixon (1881 ), 1 7 Ch. D. 

825 ; iic Arcodockno, Atkins v. Arcedcckne, 11 883] 24 Ch.D. 

709 ; Ellesmere Brewery Co. v. Cooper, 11806] 1 tj. B. 

76 ; He Denton’s Entcito, Licences Iiihcc. Corpn. A 

Guarantee Fuud v, Denton, [1003] 2 Cli. 670. 

1053. Effect of separate undertaking by 

one— Subsequent to Joint bond.]— A bond was 
executed by a principal A two sureties, with 
a stipulation tliat the sureties should not be 
discharged by any n(*w arrangement between the 
creditor A the principal. One of the sureties 
compounded with his creditors, A by the terms of 
the bond the moneys secured became immediately 
payable. After this pltf. signed a separate under- 
taking to become liable for the whole amount ; 
A upon the principal becoming insolvent, tiro 
creditor sued pltf. A obtaim^d i)aym(int of the 
amount diui. Pltf. filc^d liLs bill against the solvent 
surety in the first bond for contribution ; — Held : 
pltf. was entitled to contribution from deft. — 
Whiting v , Burke (1871), 6 Cli. App. 342, L. J.r. 

1054. Sureties for different portions of debt — 
No contribution — Separate & distinct transactions.] 
— Where sui’cties are bound by diff client instru- 
ments for equal poil/ions of a debt duo from th(i 
same principal, A the suretyship of each is a 
separate A distinct transaction, there is no right 
of contribution between them. 

It is admitted that the doctrine of contribution 
rests ux)on the principle of equality. The creditor 
has remedies, which he ought so to use, that the 
burden may be equally borne by all the sureties ; 
A if fi-om partiality or caprice, he chooses to enforce 
his remedies against only one of the sureties, the 
otliers may come into a ct. of equity A have that 
effected there, which, in conscience at least, the 
creditor should have done (Lord Eldon, ().). — 
OooPE V, Twynam (1823), Turn. A B. 426 ; 2 
Goop. temp, Oott. 623 ; 37 E. B. 1104, L. 0. 
Annotation: — ^Refd. Ennis, CToles r. Peyton, [1893] 3 

Ch. 238. 

1065. .] — Pendlebury V, Walker, 

No. 1052, ante. 

1056. Subsequent agreement to apportion 

whole debt — Validity.] — Four persons who had 
become liable upon various bills A notes for the 
accommodation of 0., there being however none 
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of the bills op notes upon which all the four wore 
liable, being pressed for payment entered into a 
written agreement, which contained a recital 
that they were jointly liable upon certain bills 
given in favour of 0. & by which they appointed 
W. their joint solr., to act for them in all matters 
relating to the bills, & gave him full authority to 
settle the same on the best terms he could. 

The agr^ment then provided that “ upon the 
amount being ascertained for wliich the liabilities 
can be discharged the parties to this arrangement 
undertake to provide the same in the proportion 
of one fourth each.” W. was unable to effect 
any settlement, the bill holders having refused to 
accept less than the full amount duo to them. 
One of the four persons, who were liable for Ac 
had paid the largest amount, filed a bill against 
the other three to enforce contribution according 
to the terms of the agi*eement. 

Semble : the a^ement was void for uncertainty 
inasmuch as it did not specify to what bills it was 
intended to relate, there being, in fact, no bills 
upon which the four persons were jointly liable*. 

But at any rate it was a condition precedent of 
the agreement that W. should bo able to effect 
a composition with th(' bill holdei’s, Ac as he wfis 
unable to do this the agreem<*nt came to an end. 
Bill dismissed. — ^AitCEDiscKNE v, lIowAiu) (IjOrd) 
(1872), 27 L. T. 191 ; 20 W. II. 879, L. JJ. ; affd. 
(1875), 45 L. J. Ch. 022, n. L. 

1057. Release of one surety.] — Waud tu 

National Bank op New Zealand, No. 1582, post. 

Guarantee insurance policies.]— /SVe Insuuanok. 

E, When Right Arises, 

Sec Sect. 2, sub-sect. 2, post, 

V, Death oj One Surety. 

Sec Part 1 X., Sect. 2, sub-sect. 11,0. (c) ii., post. 


Suli-sECT. 2 . — When Bioht Arises. 

A, Before Payment. 

Right to sue co-surety.] — See Sect. 2, sub-pect. 
4, A. (a), post. 

Where co-surety a bankrupt .] — See JSect. 2, sub- 
sect. 1, B., ante. 


B. After Payment. 

(a) In General. 

1058, General rule — Surety entitled to contribu- 
tion.] — hl^EETWOOD V, Oharnock (1629), Nels. 
10 ; Toth. 41 ; 21 E. B. 776. 

1069. .] — Morgan 17. Seymour (1638), 

1 Rep. Ch. 120 ; 21 E. R. 525. 

AnnofeUion : — Consd. WoliuershauflCD v. Oullick, [1893] 2 CIi. 
514. 

1000. .1 — Ware v. Horwood, No. 

938, ante, 

1061. Effect of mode of joining as co-surety- 
At Instance of surety — No contribution.] — Where 
deft, at the instance of pltf. became a joint security 
for a third person, & plif. was forced to pay aU the 
money, he cannot call on deft, for contribution 


of a moiety. Aliter if lie had become a joint* 
security of his own motion. — T urner t7, Davies 
(1796), 2 Esp. 478, N. P. 

AnnotaHoTis : — ^Refd. Batard v, Huwes, Batard r. DoiikIuh 

(18.'»3), 2 E. & B. 287. Mentd. Bovan 17. Whitinoro 

(1863), 15 C. B. N. S. 433. 

1062. Of own motion - Liability to con- 

tribute.] — T urner v, Davies, No. 1001, ante. 

1063. Payment without assent of co-surety - 
Under subsequent separate security,] — (1) A surety 
in an indemnity bond, may bring an action for 
contribution against his co-sur(‘ty although he had 
given a suhsequont security to the obligees, under 
which he paid the sum conditioned in the bond 
without the knowledge or consent of such co- 
surety. 

(2) Though time given to the princii»al will, 
under certain circumstances, cxou(*rate a surely; 
yet, time given to a surety, without the )>nMty ol 
his co-surcty, will not, upon his ])a>ing the debt, 
affect lus right of action for contribution against 
such co-surety. — Dunn v. Slee (1817), 1 Moore, 
a P. 2 ; Holt, N. P. 399, N. P. 

1064. Time given to surety -Without privity of 
co-surety.] —Dunn v. Sj.ke, No. 1063, ante, 

1065. Payment without demand by creditor 
On promissory note -Not a voluntary payment.] — 
Wliero one of two i)tTSoiis, who as sureties for a 
third, signed together witli th<‘ j)rineipal a joint 
A: several j)romiss()ry note, on ih<* note becoming 
due, paid the amount, although no dcunand had 
been made or action brought against him by Ukj 
holder : Held : such payment could not ho 
considered \oluutary, &. he miglit sue liis co-surety 
for contribution. — I*iTT r. Purmsord (1811), 8 
M. A:* W. 538 ; 10 L. J. Ex. 475 ; 5 .Jiir. 611 ; 151 


E. R. 1152. ^ 

1066. Payment out of funds of debtor —In hands 
of surety.) — A. A B., A two otluT peisons, hei^anns 
surtdics by a joint k several promissory note for 
£200, advanced to V Upon that occasion it was 
agreed between A. A Y., that A., who was indebted 
U) Y. in £92 10.9., should liohJ that sum a« an 
indemnity against any amount he miglit be com- 
pelled to pay in tlie note. A. having been forced 
to pay an amount of nearly £50 sued B. for contri- 
Imtion of one-fourth part, ns money paid Held .• 
(!) A., not having paid more than tlie sum of 
£92 10«. was not entit h‘d to contribution ; (2) these 
facts formed a good def<*nce under 7wn assuwpsii. 
— GOKPEL V, SwiNDEN (1814), 1 Dow^ A: L. 888 ; 
suh nont, Oeopel v, Sw’^jnden, 13 D, J. Q. B. lUl ; 
sut? noni. (loPKLL v. Hwtndon, 8 .Jur. 310. 

1067, Payment with aid of third party - Surety 

remainderman of entailed estate -Third party 
tenant for Ufe - Mortgage of estate for payment or 
debt.] b'our young m(*n, ludrs apparent to Jaudeil 
estates, joined as co-suivties for a JJ' 

promissory notes to secure tin* sum of £13,006, 
for money lent &. inten‘st, in 18<i*». 1 he debt w^ 

further secuivd by poUcies for £10,000 on the life 
of V. In 1866, II., one of the four, with the 
assistance of his fatliiT, K., paid oil tlie £13,000 
by nieaus of a mtge. on the family estates, wluch 
were settled on K. for life with remainder ^ ^ 

obtained from the creditor an assignment of the 
rw»iinVH. E. subscauenily insured V. s life for a 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

J Oerieral rule — Surety entitled 

r, Gibson 

(1880), 28 Gr. 12.-~CAN. 

^ .3 — Buroty who 

pays the debt of his principal baa 
rights against his oo-sorety 
that he has against the prinoii^. — 


Woods o. Crbaoiik ( 1828), 2 Hog. 60. — 

IR. 

^ 05 g iii. .}— Competent for 

a cautioner who lias paid only Ids Bbarc 
of the debt, to call upon hie w -cau- 
tioner to pay ht* 

Farooharsok (1831). 8 Sh. of 

Setfs.) 411 ; 6 Fac. Coll. 290.-^0OT, 

g, On payment of pro^ 


porUonate slutre.h-A surety who lui 
not paid to the creditor one-half the 
amount guaranteed by him 6c another, 
cannot recover from hU co -surety 
any contribution to the amount he 
has paid.— PAOiiATii>K v. Davis, [1922] 
2 W. W. R. 1114.— can. 

10641. TiJne ffiven to surety- IVith- 
out privUv of co-mrety ,} — CAMEimN t?. 
Boulton (1862), 12 0. B. 570.— CAN. 
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Guaeantee and Indemnity. 


Sect, 2. — Conirihulion inter ae: Sttb-secL 2, B, (a) 
(h) ; sub-sect, 3, A .] 

further sum of £1,000. C. died in 1871, & the 
I>olicy moneys were received by E. A., another 
of the co-sureties, having also died, 11. claimed, in 
an action for the administration of A.’s estate, to 
be admitted to prove for an aliquot part of the 
£13,000: — Jletd: (1) H. &, his father must be 
treated as one person for the purpose of the judg- 
ment, & 11. was entitled to contribution as claimed 
by liim, but he must set off against his claim the 
moneys received by him in respect of the policy 
of £10,000, subject to credit being given him for all 
premiums or other sums paid by him or his father 
in respect of the policy or the assignm(*nt thereof ; 
(2) he was not bound to fHit olT the moneys received 
under the policy of £1,000 . — Be Aiicedecknk, 
Atkins v. Akcedeckne (1883), 24 Ch. D. 700; 
63 L. J. (’h. 102 ; 48 1.. T. 725. 

AntuAaiutm : — Aa to (1) Befd. Kllosinero Prewory Co. v. i 
Cooper, [181)0] 1 Q. P. 7A ; Itr Doiiton’H Eatatc, LirenhOH | 
i\ Uorpu. & Guarantee Euiid v. Denton, L10U3J 2 Ch. 

070. 

Sureties to bills of exchange.] — See Bills op 
Exchange, Vol. VJ., ])p. 414-416, Nos. 2084-2080. 

Method of reckoning contribution.] — See Sect. 2, 
sub-sect. 3, A., j)osL 

(h) Payment of Sum qreatcr than Proporllonaie 
Share. 

1068. Essential to right to contribution.] — (1) By 
a promissory note, 11., W., A J., jointly & severally 
)ron)ibod to pay to E. £300 with interest. W. 
laving aftenvard jiaid E. £280 on account of the 
note, E. made the following indorsement upon it : — 

“ Beceivod of W. the sum of £280, on account of 
the within note, the £300 having been originally 
advanced to II.’* In an action brought by W., 
who had paid tlie whole amount duo against J., 
to recover contribution against him “ as a co- 
surety ” ; — Held : the indorsement was admissible 
in evidence, to prove not only the payment of the 
£280, but also that the money was originally 
advanced, to If. as principal. 

The amount of principal A interest w^as paid by 
pltf. more than six yeois before the commencement 
of the suit, with the exception of £30, which W'as 
paid by him within the iieriod. Slat. I imitations 
having been pleaded :™ i/c/d ; (2) pltf. was en- 
titled to recover only to the extent of £30 wliich 
had been paid w1thi»i the six years, & Stat. Limita- 
tions was a bar to the rest, as the right of action 
attached as soon as pltf. had more than his propor- 
tion ; (3) St at. Limitations was a bar to all except 
£30, os pltf had a right of action against the 
princip^il the moment he paid anything, for so 
much money paid to his use. 

(4) A surety is not entitled to sue his co-sureties 
for contribution until ho has paid on account of 
the principal debt a sum greater than he would be 
obliged to pay w'hen the entire liability should bo 
fairly apportioned among them. — Davies v. 
Humphbeys (1840), 0 M. A W. 153 ; 0 L. J. Ex. 
263 ; 4 Jur. 250 ; 151 E. 11. 301. 

Anmtations: — Aa to (1) Retd. Porcival v, Nanson (ISfil), 7 
Kxch. 1. Aa to (4) Apprvd. Be Suowdoii, Bx p. Sno^dou 
(1881), 17 rii. D. 11. Consd. WolmcrehauHou r, Gulllck, 
U81)3J 2 Ch, 514 ; StirlliiR v. Hurdett, (19111 2 Ch. 41b. 
Retd. Pitt t>. Purtword (lb 41), 8 M. & W. 538 ; Kwiip t>. 
k'indou (1844), 12 M. 6c W. 421 ; Balard r. Hawes, Batard 
V. Douglas (1853), 2 K. B. 287. Generdtly, Mentd. Doe d. 
KingUo n. Beviss (1849), 7 C. B. 456. 


1069. Although oo-surety not requested by 

creditor to pay — Provided co-surety not discharged.] 

— ^A surety is not entitled to call upon his co-surety 
for contribution until he has paid more than his 
proportion of the debt due to the principal creditor, 
even though the co-surety has not been required 
by the creditor to pay an;^hing, provided that the 
co-surety has not been released by the creditor. — 
Re Snowdon, Bx p. Snowdon (1881), 17 Ch. D. 
44 ; 50 L. J. Ch. 540 ; 44 L. T. 830 ; 29 W. R. 
654, C. A. 

AnnotcUiona : — Consd. WolincrshauHon v. Gulllck, [1893] 

2 Oh. 514. Expld. Stlrllufi: v. Burdett, [1911] 2 Ch. 418. 

Refd. Beckett v. Addyman (1882), 9 Q. B. D. 783. 

1070. .] — Pltfs. & defts. executed a deed in 

May, 1907, whereby they jointly & severally 
guaranteed repayment of £15,000 advanced on 
mtge., interest thereon payable half-yearly, & 
premiums on a policy of insurance ; & their 

respective liabilities were limited to maxima of 
various amounts. The £15,000 was not to be 
called in for ten years. Pltfs. had paid various 
sums for interest A premiums, & the amounts thus 
paid were more than theii* due proportion of the 
total of the interest k, premiums paid , but not of 
the entire debt, k did not reach their respective 
limits : — Held : the £16,000 interest k premiums 
constituted one <lebb; that, until the pltfs. had 
paid more than their clue proportion of the entire 
debt, they could not call on defts. to contribute ; 
k it was immaterial that i)ltf8. had paid more than 
their share of the part which had become due. — 
Stirling v. Burdett, [1911] 2 Ch. 418 ; 81 L. J. 
Ch. 40 ; 105 L. T. 573. 

1071. Only excess of proportionate share re- 
coverable.] — Knight v. Hughes, No. 1087, 2>o.sf. 

In respect of Interest on principal —Principal sum 
not paid.] — See No. 1070, ante, No. 1084, post. 


Sub-sect. 3. — ^\Vhat Amount Recovkhable by 
Way of Contribution. 

A. Method of ReeJeonhuj. 

1072. Rule at common law— Each surety liable 
for own share— Irrespective of insolvency of co- 
surety.]- -Batard v. Hawes, Batard v. Douglas, 
No. 1080, 2 )ost. 

1073. Rule in equity — Contribution by solvent 
sureties only — Liability for share of insolvent 
sureties.] — Payment proportionately by two 
sureties, the third being insolvent. — Peter v. 
Rich (1629), 1 Rep. Ch. 34 ; 21 E. R. 499. 
Annofatiojis : — Distd. Hitchman v. Stewart (1855), 3 Drew. 

271. Consd. W^oluuTbliauMen v. Giillick, [1893] 2 Ch. 514. 

Refd. Swain r. Wall (1641), 1 Hep. Ch. 149 ; BrowTio t\ 

Lee (1827), 6 B. & C. 6b9. 

1074. .] — B., who being one of 

several sureties had been obliged to pay a large 
sum for the principal debtor, filed a bill against 
his co-surctios for contribution: — Held: (1) one 
co-surety being insolvent, the other sureties must 
pay the wliolo amount equally between them, k 
(2) the co-sureties must also pay interest to B. on 
their shares which hod been paid by him ; (3) the 
principal debtor & the insolvent surety were 
properly made parties to the suit, k all parties were 
ordeiod to pay their own costs. — Hitchman v. 
Stewart (1855), 3 Drew. 271 ; 3 Eq. Bep. 838 ; 


PART Vlll. SECT. 2, SUB-SECT. 2.— 
B. (b). 

1068 I. Kaaential to right to contribu* 
-Waukkk V. Bowrt 6c W’illky, 
11024] St. K. gd. 142.— AUS. 

106811, .]— Gardnkrv.Bbookk, 


[1897] 2 I. 11. 6. 20 ; 30 I. L. T. 7.— 

IR. 

PART VIII. SECT. 2, SUB-SECT. 3.— A. 

1073 i. Buie in equity — ContrihtUian 
by solvent sureties only — LidbilUy for 


ahare of inaolrent auretiea.] — Buchanan 
r. Main (1900), 3 F. (Ct. of Sobs.) 215 ; 
38 Sc. L. IL 104 ; 8 S. L. T. 297.— 
SCOT. 

1073 ii. .] — Cloktk 

V. Beuuh (1832), 2 Men. 13.— S. AF. 
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24 L. J. Ch. 690 ; 25 L. T. O. S. 168 ; 1 Jur. N. S. 
839 ; 3 W. B. 464 ; 61 E. B. 907. 

AnnntaiionH : — As to (2) Apld. Re Fox, Walker, Ex p. Bishop 

(18S0), 15 Ch. D. 400. (Rnerally^ mentd. He Maria Anna 

& Steinbank Coal & Coko Co., McKe^^an*B Case (lb77), 

0 Ch. I). 417. 

1075. .] — Pallas v. Wall.s, No. 

529, ante, 

1076. ,] — By agreement between 

pltfs., defts., & B. & Co., a cargo of Californian 
wheat was to be shipped for their joint account by 
the correspondents of B. &; Co. at San Francisco, 
consigned to pltfs. at Liverpool for sale upon certain 
special terms ; the shippers to reimburse them- 
selves for cost & insurance of the cargo by drafts 
on pltfs. at sixty days’ siglit to the extent of 45^#. 
per quarter, less freight, & for tlie balance of invoice 
amount by separate drafts at sixty days’ aiglit upon 
each of the above parties for one-third of the excess. 
The cargo was shipped, & a bill was drawn by the 
San Francisco house for £29,3511 ISs. Id. on 
account of the invoice price of the wheat, h'ss 
freight, upon pltfs., &; was duly accepted K, jiaid 
by them, together with freight, insurance, As other 
charges in respect of the cargo ; & the wheat on 
arrival was sold by pltfs. at a lo.ss. — In Dec. 18S3, 
B. Co., became insolvent compound(»d with 
their creditom for 30 per cent, of their liabilities, 
which composition pltfs. received, leaving an 
unpaid balance of £1,700 10s. 9d. due from that 
firm for their share of tin* loss on the adventure : — 
Jleld : the purchase & shipmenl of the vh(‘a( was 
a joint partnership adventure, each of the three 
lirms to participate equally in the prolit or loss ; 

defts., according to the nile of equity wliich .since 
the Judicature Act, 1873 ((*. 00), is to ])r(*vail, w(*r(‘ 
liable to contribute equally with jOtfs. tx) make 
good the default of B. k Co. 

In equity those who can pay must not oidy 
contribute their own fehar<* but they must also 
make good the shares of those who are unable to 
furnish their own contribution (Lopks, ,I.). -Lowio 

Dixon (1885), 10 Q. B. I). 45.5 ; 34 W. 11. Ul. 
Annotation : — Mentd. IMordcii IIikrt A Kskiij?urc v. Monks 
8 Tax Cas. 450. 

^ 1077. Unless express agreement to 

contrary.] — Three are bound for II. in £300 agree 
that if 11. failed, to bear their respective jiarts of 
the money, two of the obligors pr.jved in.solvent, 
the third paid the £300, the other obligor becomes 
able, he shall be compelled to pay a third part, not 
a moiety. — Swain v. Wall (1041), 1 Hep. Ch. 1 19 ; 
21 E. R. ,534. 

AnnotrUions : — Consd. Dcorliiff r. Winchelhoa (J787), 2 Bos. 

^ P. 270 ; Craythorno v. Swinbumo (1807), II Wh. 100. 

Eefd. Wolmur'ihauscn r. Oullick, [1803 J 2 Ph. ,514. 

1078. According to number of sureties.] — It seems 
that one of several co-sureties in a bond may 
recover against any one of the others his aliquot 
proportion of the money paid by him under the 
bond, regard being had to the number of sureties ; 
though the insolvency of the principal <fc of the 
other sureties be not i)roved.— CowKix v, Edwards 
(1800), 2 Bos. & P. 208 : 120 E. R. 1275. 

Annotations : — Consd. Kemp r. Flnden (1844), 12 M. & W. 

421. Re!d. CollinB V. ProsHcr (1823), 1 B. & C. 082 ; 

Davies r. HumphreyB (1840), 0 M. & W. 153 ; Mockreth v. 

Walmeslpy (1884), 51 L. T. 19 : .Stlrllutf r. Burdctl, [1911 1 

2 Oh, 418. Mentd. Hunter t>. Hunt (1845), 1 O. B. 300. 

1079. Not number of principals.] — A surety 

may recover contribution from his co-surety, in 
an ^tion for money paid, & he may recover contri- 
bution according to the number of the sureties, 
without reference to the number of the principals. 

Where pltf. & deft, had executed, as sureties, a 

1081 i. /Sureties hound for different amounts — Liability up 
269.— IR. 

J. — VOL. XXVI. 


warrant of attorney, given as a collateral security 
for a sum of money advanced on mtge. to the 
principals, on default being mmlo by the 
principals, judgment was entered up on the warrant 
of attorney, execution issued against pltf. : — 
Held : he was entitled to recover from dtdt., as 
his co-surety, a moiety of the costs of such t^xocu- 
tion. — Kemp v, Finden (1844), 12 M. Ac W. 421 ; 
13 L. J. Ex. 137 ; 2 L. T. O. H. 313 ; 8 Jur. 03 ; 
152 E. R. 1202. 

Annotations : — Refd. Batard r. Ilawc«<, Batanl t*. DoufrlaB 
(1853), 2 E. & B. 287 ; RoviioldH v. WluMdor (1861), 19 
P. B. N. S. 501 ; WolmorbhuiiBon v. Ciullick, [189.1J 2 
Ch. 511. 

1080. Original sureties — Not number at 

time of payment.] — Pltf. being a provisional com- 
mittee-man, became with eleven othc'rs, including 
deft., liable for a debt, contracted in respect of 
the scheme. The creditor sued pltf., wlio ulti- 
mately paid the wholo debt. Two of the origimil 
eo-coniracbors died before t-he payment, J*llf. 
sued d(‘ft. for contribution : —//c/d : pltf. was 
entitled to recover one-twelfth of tin' debt ; th(j 
liability of a co-contractor to one who has paid 
the entire debt being at law to contribute an 
alicpiot part according to the numbtT of persons 
originally liable without reJenmee to tlie immht*p 
liable at law at the time of payment. Snnblr : 
an action would liave lain at law for (‘oniribiitioii 
against the representativt^s of the d(*c(*as<'d co- 
contractors.- BATAIU) C. J1\WES, lIVTAItD 
Dobgtas (1853), 2 E. Ac B. 287 ; 1 h. R. 812, 
818 ; 22 Ij, J. Q. B. I 13 ; 21 J.. T. t). S. 57 ; 17 
.lur. 1154 ; 1 W. R. 287, 387 ; llS K. R. 775. 

.in not at ion : -Reid. Mu*kretli v. Wulmeslfy (ls81), 51 
L. T. 19. 

1081. Sureties bound for difTerent amounts - 
Liability up to respective amounts.] -Wliere two 
or more persons join as siir(‘ties lor a eoin»non 
principal, hut bind tliemsel ves in difT(*r(*nt arnounl s, 
in the event of the principal being in <lefault they 
are liable to contribute to the satisfaction of the 
cr(*ditor’s claim in proportion to the limits of tlioii* 
respective liabilities, k not in ecjual amounts. 

Four piTsons, as sui'cdios for a pritKupal, (exe- 
cuted a joint Ac Bi‘V(*ral bond of suretyship, by 
the terms of which the liability of two of tluuii 
w’as limited to £50 each, Ac that (jf tin* other two 
to £25 each. One of tliose whos(i liability was 
limited to £50, after the other lhr(*e had executcid 
the bond, exi'cuted it liimself, hut add(‘d to his 
signature the words “ £25 only.” ’IMie obligi‘o 
accept (*d the bond so exc'CuttMl without objection, 
Ac subsequently th(* principal became in dfdault : 
— Held : the effect of the added words was to 
make a material alU^ration in the bond, so that 
the three first signatories w(*ro th(*r(‘by discliaiged 
frf»m their obligation ; Ac as the last signatc^ry 
only executed the bond as a joint Ac sev(Tal bond, 
he was also not bound by it. — Elucsmeiik 
Bhkwkiiv (/O. V, (JooPEii, [18901 i (i- B. 75 ; (55 
1.. .J. Q. B. 173; 73 J.. T. 5(57; 41 W. R. 251; 
12 T. L. R. 80; 40 Sol. Jo, 117; 1 Coin. Oas. 
210, 1). C, 

Afuwtations : — Conid. Re lirnfon'H LlccnHCH Itihuo. 

(’orpti. ic (JuttraiiU'o Fund v. I>cnt<»n, [19U3J 2 <3i. 670 ; 
Natjonal l*rovlncial Bunk of Entrlaud v. Bra<*k«*nbury 
(1996), 22 T. L. U. 797. ^fd. StliUngr v. Burdcit, [1911] 
2 Ch. 418. 

Sureties under separate instruments.]— A/ce 
Sect. 2, sub-sect. 1, I)., ante. 

Death of one co-surety— Liability of survivors 6c 
representative.] — See Part IX., Sect. 3, sub- 
sect. 11, O. (c) ii., post. 

Liability of co-insurers.] — See Insurance. 


to respective amounts.] — Re MA('DONAauH (1876), 10 X. K. E(i. 


L 
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SecL 2 , — ('onfrihuiion inter ae: Svh-aect, 3, C., 

J). B.; auh-acct, 4,-4. (a) c fe: (/>).] 

Portion of Principal Debt 

Srr 8(*ct. 2, sub-sect. 2, B., crn/c. 

C. Interest* 

1082. On amount paid lor co-surety — From 
when interest recoverable.] — IIirruMAN v. 
Btkwaut, No. 1074, ante* 

1083. Rate of Interest.] — Be Hunt, 

ITauvey’h Oiaim (1002), 8(5 L. T. r)04, L. J. 

1084. Interest on principal debt — Payment of 
greater sum than proportional share — Principal 
debt not paldJ—J^EVER v. Pearce, [1888] W. N. 
105. 

1085. .] — Sthiunq V, Burdktt, 

No. 1070, ante* 

D. Costs. 

See, yeneraltyy Damages, Vol. XVII., pp. 109- 
111, Nos. 200-240. 

1086. Action for contribution.] — Bauii’s Case 
(170(5), Wight. 2, n. ; 1 15 R. li. 1 152. 

AnnoiaJlwn : Mentd. K. r. Rennctt (1810), Wliflit. 1. 

1087. .] — A. & B. wore sureties for C., a 

colJocior of taxes, wlio became a defaulter. The 
obligees sued A. recovered: — Held: (1) in an 
action for contribution, brought by A. against 
B., A. could only recover half the amount of the 
vercliot against him, & ho could not recover from 
B, oil her the halt of the taxed costs of the obligees, 
or tlie lialf of las own costs of defending the action 
brought by lh(‘ obligees ; (2) if A. after the verdict 
in the action against him on tiie bond, obtained 
a sum of money from C. he must take that in 
reduction ol the amount of the verdict, & could 
not aj)ply it either to pay Ids own costs or the 
taxed costs of the obligees. — Knight v* Hughes 
(1828), 3 0. As P. 407 ; Mood. & M. 247, N. P. 

1088. No Improper defence by co-sureties.] 

- lIiTciiMAN V, Stewart, No. 1071, ante* 

1089. - — Insolvent sureties.] — IIitchman v. 
Stewart, No. 1071, ante* 

1090. Where surety has Indemnity,]- Be 

Hunt, Harvey’s Claim (1902), 8(5 L. T. 504, 
L. .1. 

1091. Defending action by creditor — Fidelity 
guarantee.] — Kni(]HT r. Hughes, No. 1087, ante. 

1092. Defence reasonably undertaken.] — 

A., a broker, contracted uith B. for tlie purcliase 
on behalf of 0. of certain goods. C. refusing to 
accept the goods, B. sued A. for the breach of 
contract. C. had notice of the proceedings, but 
rejmdiated his liability, & A, defend(*d the action 
unsuccessfully. In an action by A. against C. 
for the damages A& CH)st3 paid Ac incurred by lum 
in th<‘ first action, 0. paid into ct. enough to 
cover the damages only, Ac it was loft to the jury 
to say whether A., in defending the former action, 
had pursut‘d the course which a prudent & reason- 
able man would have done in lus mm case. The 
jury having found for pltf. : — Held : A. was 


entitled to recover the costs. — ^B room v. Hall 
(1859), 7 C* B. N. S. 503 ; 141 E. R. 911. 
Annotation Ajdd. The MillwalJ, 11905) P. 155. 

1093. Separate defence as third party — 

Unnecessarily undertaken.] — Where a third party, 
with no Butlicient reason, appears & defends an 
action separately ho must bear the costs of so 
doing, even though pltf. be unsuccessful in the 
action.— Wnj.! AMS v* Buchanan, Alexander 
Third Party (1891), 7 T. L. It. 220, 0. A. 

1094. When creditor’s claim reduced.] — 

WOLMBRSHAUSEN V* GULLICK, No. 1099, pOSt* 

1095. Execution against surety.] — Kemp v* 
Finden, No. 1079, a7ite* 

Costs against debtor.]— Pari VII., Sect. 4, 
sub-sect. 8, ante* 

E* For What Credit must be given* 

1096. All moneys received or due — From any 
party — Bills of exchange.] — Stirling v* Forrester, 
No. 1033, ante* 

1097. Money received from principal — Fidelity 
guarantee.] — Knight v* Hughes, No. 1087, ante, 

1098. — — Bankrupt principal — Dividend in 
bankruptcy.] — Pltfs. had become security for N., 
Ac received bills of lading from liim to protect 
ihemselv(‘s. Defts. were interested in the goods, 
Ac in consideration of btung allowed to direct the 
sales, agreed with pUfs. that after the account 
sales were made up, “ they would bear one-half 
of whatever loss miglit occur.” There was a loss 
of £4,215. N. became bkpt., Ac pltfs. proved 
against his estate for the vdmJc loss, Ac receiv(‘d 
a dividend thereon: — Held: defls. were not 
entitled to any deduction from the amount of 
their guarantee in respect of the sum so rt'ceived 
by pltfs. — IjIverpool Borough Bank v* Logan 
(1800), 5 H. Ac N. 4(51; 29 lu J. Ex. 249 ; 2 
L. T. 382. 


Sub-sect. 4, — Enforcement of Contribu- 
tion. 

A, Right of Aetion. 

(a) Before Payment* 

1099. Right to sue co-surety — Judgment against 
surety — What amounts to judgment — Claim against 
deceased surety’s estate.]— (1) A surety against 
whom judgment has been obtained by the principal 
creditor for the full amount of the guarantee, but 
who has paid nothing in respect thereof, can 
maintain an action against a co-surety to compel 
him to contribute towards the common liability; 
Ac for this purpose the allowance of a claim by 
the principal creditor against the estato of a 
deceased surety is equivalent to a judgment , Ac 
where the principal creditor is a party to the 
action, the surety may obtain an order upon the 
co-suix'ty to pay liis proportion to the principal 
creditor. Where the principal creditor is not a 
party, the surety may obtain a prospective order 
directing tlve co-surety, upon payment by the 


PART VIII, SECT. 2, SUB-SECT. 8.— C. 

1082 i. On amount paid for co’Biirdy 
-—From wtien interest raw^eridile ,] — 
i)o-uurcty, who hoH paid the full amount 
of a rocclver*B recognilHaufo is entitled 
to iiHO the rocognlsanco for tl»e purp 
of reooverlmr out of the estate of hla 
oo-surety, ouo-half intei'CHt from the 
date of payment . — Jie Swan’s Estate 
(1869), 4 1. U. Eq. 209.— IR. 

t. .1 — A surety having paid 

the whole amount of a recognisance, 
& having been allowed to use the 
riHOOgulpunce for the roeo\ory of a 


oontribution from his oo -surety ; he 
is not thereby entitled to recoxT 
interest thereon.— « a lkeld v. Abboti 
(1832), Hayes & Jo. 110.— IR. 

10831 . Jtiatrofinterc^.} — Robin- 
son V* Ford (No. 2) (1913), 25 W. L. R. 
074 ; 6 W. W. R. 542 ; 9 b. L. R. 67 ; 
7 Bask. L. R. 433.— CAN. 

u Whether recoverable — From per- 
sonal representahve of cosurety.] — 
Whore sureties Joined as eo -obligors in 
a bond one who had been compelled 
to pay the amount with interest, was 
not entitled to carry on interest upon 


such payment against the personal 
representative of his co-surety. — Onoe 
V Truklock (1828), 2 Mol. 31. — IR. 

PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (a). 

a. When right arises .] — A surety 
Is not entitled to sue as oo -surety for 
oontribution unless he has paid the 
whole of the principal debt or a part 
thereof in oousideration of the whole 
debt or more than his shore of the 

f rincipal debt. — Dominion of Canada 
N VESTMENT & DEBENTURE CO., LTD. 
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surety of his own share, to indemnify him against 
further liability. 

(2) Stat. limitations does not begin to run 
against a surety suing a co-surety for contribu- 
tion until the liability of the surety is ascertained, 
i.c. imtil the claim of the principal creditor has 
been established against him ; although at the 
time of the action for contribution the statute 


L. J. Oh. 773 ; 74 L. T. 777 ; 44 W. R. 702 ; 12 
T. L. B. 476 ; 40 Sol. Jo. 600. 

Sec, generally. Limitation op Actions. 


Co-surety a bankrupt.]— Sec Sect. 2, sub-scct. 1, 
B., ante. 

Rights of surety against debtor.] —iScc Part VII., 
Sect. 3, sub-sect. 2, ante. 


may have run as between the principal creditor 
& the co-surety. 

(3) The superior cts. of common law in this 
country have never entertained any action for 
contribution by a svuety against his co-surety, 
except the action for money paid (Wright, J.). 

(i) Costs incurred in proceedings by which the 
principal creditor’s claim was reduced were 
included in ascertaining the contribution. — 
WOLMRRSHAUSEN V, OULLICK, [1893] 2 Oh. 514 ; 
62 L. J. Ch. 773 ; 68 L. T. 753 ; 9 T. L. R. 437 ; 
3 It. CIO. 

Annolatimui .'—Js to (1) Refd. Ellla v. Pond, [1898] 1 Q. B. 

426 ; Shepheard v. Bray, 11906] 2 Ch. 235 ; Ascherson v. 

Tre<lo«rar Dry Dock & Wharf Co., [1909] 2 Ch. 40 J : 

lie Law Guarautoo Trimt Ac Accldout Soc., Liverpool 

Mortgage Insce. CabC, [1914] 2 Ch. 617. As to (2) Apld. 

Robinson v. Harkin, [1S96] 2 Ch. 41.5. Oenercdly, Mentd. 

lie Blackpool Motor (’ar Co., Hamilton v. Blackpool 

Motor Car Co., 11901] 1 Ch. 77. 

1100. Order for payment to creditor — Of 

proportionate share — Creditor party to action.] — 
WoLMERSHAUSEN V, GuLLiCK, No. 1099, ante, 

1101. Prospective order of Indemnity — 

Creditor not party to action.] — WoLMERsiiAUbEN 
V , Gulijok, No. 1099, ante , 

1102. Statute of Limitations — When com- 

mencing to run.] — WOLMERSIIAUSEN V. Gullick, 
No. 1099, ante, 

1103. .] — The principle estab- 

lished in WolrnersJiausen v. OxilUck, No. 1099, 
antCi that the Stat. Limitations does not begin 
to mu against a surety suing a co-surety for con- 
tribution until the liability of the surety is estab- 
lished, applies equally to the case of a tmstee 
claiming contribution against his co-tmstee in 
respect of a liability incurred from loss occasioned 
to the trust estate by their joint default. In 
such a case, therefore, time does not begin to run 
as between the co-trustees until the claim of the 
cestui que trust has been established against one 
of them. 

l^ltf., who was tmstee of a marriage settlement, 
allowed the tmst fund to bo in the hands of deft., 
his co-tmstee, for investment. Deft, entrusted 
the whole fund to an “ outside ” stockbroker, 
wlic) applied a poHion of it to his own use. In 
an action by pltf. & infant cestui que trust 
under the settlement, deft, denied his liability & 
claimed contribution against pltf. tmstee : — Held: 

(1) deft., not having exercised proper core in the 
selection of a broker, & having improperly left 
the whole amount of the trust fund in the broker’s 
hands, was liable for the loss which had occurred ; 

(2) pltf. was in pari delicto with deft., & deft, was 
therefore entitled to contribution from pltf., & 

(3) as between the two tmstees time did not 
begin to run under the Statutes of Limitation 
until the date of the judgment in the action. — 
Robinson v, Harkin, [1896] 2 Ch. 415; 65 


(6) After Payment, 

1104. Aid of Crown process— To surety paying 
Crown debt.]— Babb’s Case (1706), Wight. 2, n. : 
145 B. R. 1152. 

Annotation: — Mentd. R. e. Bennett (1810), Wight. 1. 

1105. Action for money paid.] — The case was 
this, two men were bound in a bond for llic debt 
of a third man ; the obligation being forfeit oil, 
so that they both of them were liable to pay this ; 
pltf. liere in this writ of eri'or said to the other, 
pay you all the debt, <te I will pay you tlio moiety 
of this again, the whicli ho paid accordingly, k 
so made his request to have a repayment liiade 
to him of the moiety according to hU promise, 
which to do he refused; upon this ho brought 
his action upon the case against pltf. upon Ids 
promise ; & upon non assumpsit pleaded, he had 
a verdict tS: judgment ; upon this judgment 
a writ of error was brought. In tins case, & in 
the declaration, tliero is a good coribideration sot 
forth ; the ])artit\s own contract heje shall bind 
him, he Jiad no remedy for the money paid, but 
when this is paid, here is a good assumpsit grounded 
upon a good consideration for repaym(*nt of tlio 
moiety by pltf. (Coke, C..L).— Bagow v, Slade 
( 1616), 3 Bulst. 162 ; Jeiik. 324 ; 81 K, It. 137. 

1106. Special covenant as to contribution.] 

— Crafi'h V. Titrn'ON, No. 886, ante. 

1107. .]— Kemp v. Binden, No. 1079, ante, 

1108. Sureties to receiver — Form of order.] 

— Shackel V. Marlborough (Duke) (1844), 1 
Seton’s .rudgmouts A; Orders, 6tii ed. 805. 

1109. Promissory note.]— The right to 

enforce contribution botweeri joint makers of a 

roinissory note by an action at law is not alTeoted 
y the fact that the makers were co-paitncrs 
together with others, that the note was given 
to secure money raised for the purposes of the 
partnersJdp. Therefore, where A., li. & (k, being 
shareholders with other adventurers in a (’ornish 
mine, conducted on the cost-hook principle, for 
the purpose of raising money for carrying on the 
mine, joined in a joint several promissory note 
for £500, ^ which being discounted the proceeds 
were applied to the working of the mine, A. 
having subsequently paid the amount to the holder 
of the note Held : an action for money naid 
was maintainable by him against the other makers 
of tlio note, this not being a partnership trans- 
tioTi. — Sedgwick v, Danikil (1857), 2 11. & N. 
319 ; 27 L. J. Bx. 116 ; 157 B. K, 132. 

1110. Parties to action- Representative of de- 
ceased surety.] —Throe persons are bound in a 
recognisance for another, one of them was sued, 
& paid the money, wlio afterwards sued the prin- 
cipal debtor upon the counter-bond, & had 
judgment & took him in execution, who was 


V. Gelhorn, [19171 3 W. W. R. 231 ; 
"" L. II. 154 ; 10 Sask. L. R. “ 

b. ,] — Althonfirh a cautioner 

In a bond who has not paid the debt, 
rlabt to insist lor relief from the 
princip^ obligants, yet be has no title 
to Insist to that effect against a oo- 
^utloncr. — Atston v. Dennistoun 
* tjo. (1828), 7 Sh. (Ct. of Sess.) 112.— 
SCOT. 


PART VIII. SECT. 2, SUB-SECT. 4 .— 
A. (b). 

11041. Aid of Crown process^To 
surety payvng Crown A. & B. 

enterea as co-Hureties into separate 
bonds to the Crown for O. ; O. became 
a defaulter. The Crown obtained a 
separate Judgment against each surety 
A. satlstied the Tadgrment against 
himself. B. moved to be aUpwed. on 
paying the Judgment against himself 


in full, 1o stand in the place of the 
Crown, & to have the benoilt of the 
Crown process against his co -surety 
for a moiety of the Judgment : — Held : 
the ct. could not thus relieve B. — 11. 
V. Land (1847), 3 U. C. R. 277.— CAN. 

0 . Renunciation of beneficium ex- 
cusaioniB.] — Where two oo-sureties 
have renounced benefits of order Sc 
exousaion as between themselves Sc the 
principal debtor 8c thereafter the 
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Sect, 2. — Contribution inter ee: Svb-aect. 4, (l»), 

/?., C. iSc D. ; eub-eect, 6. aVcc/. 3 : Sub-sects. 
ld^2.] 

discharged upon the £10 Act, then be who paid the 
money exhibited a bill against the other person 
who was bound with him to have contribution; 
the third man being dead insolvent, decreed that 
he should have contribution, but that the exor. 
of him who died insolvent ought to be made a 
party. — Hole v. JIaruison (1073), Cas. temp, 
Finch, 15 ; 1 f’as. in (^h. 240 ; 23 R. 31. 9. 

:—Retd. WolinerHliauHoii v. Gullick, [1893] 2 

('h. 614, 

— See, also, Nos. 1032-1039, post. 
nil. Insolvency of principal debtor or co- 
sureties —When proof necessary.] — On a bill filed 
by a surety against Ins co-surety and the principal 
for a contribution from the co-surety in respect 
of money actually paid by pltf. for the principal, 
it is not necessary to jirovc' tlie insolvency of the 
principal ; otherwise where th(' principal is not 
a party to the suit. -I ^awhon v. Wright (1780), 
1 <Jox, Kq. (]as. 275 ; 29 F. 11. 1101. 

AnmyUtiinnH : -fiVdd, Hltclnnnn r. St<*\\arl (185/>), 3 Drew. 
271. Consd. He Fo\, Walker, Ex p, IllHliop (1880), 15 
(^h. 1). 400. Expld. Stirliiijr r. IlunloU, (lOllJ 2 Ch. 
418. Refd. HoiuicIv-upon-Twffd C’orpn. v. Murray 
(1857), 7 Dc (h M. G. 107 : Jir Snoudoii, JCxp. Saowdoii 
(IHSl), 17 Cli. J). 41 ; WcdiiicihauHon v. (lullick, [1893] 
2 (‘h. 514. 

1112. Cowell v, Edwards, No. 

1078, ante, 

1113. Payment by surety — What amounts to 
roof of — Indorsement on promissory note.] — 
) a VIES V. IlUMPiiitKYS, No. 1008, ante. 

1114. Statute of Limitations— - When com- 
mencing to run.] Davies r. JIumpiiukys, No. 
1008, ante. 

See, generally, IdMiTATioN or Actions. 

1116. Particulars of claim— When necessary.] — 
Where pltf. claims to recover a definite sum made 
of a number of i((*ms lie will be ordc’red to give 
paHiculars of demand, though he will not be 
orilered to do so if he only claims an account, 
ntfs. by their statement of claim alleged tliat 
they At their l(‘Hlator had paid sums of money 
uncler a contnu’t of surotysliip und<'r which deft, 
was also liable, At that, afk‘r deducting contri- 
butions reetdved from other quart-ors, the balance 
paid by th<‘in was £10,233 ; that deft, had paid 
notliing & was liable to i)ay pltfs. one half of tlie 
balance At pltfs. clainuMl pa^miont of £8,110. 
Deft, before putting in his defence, applied for an 
order that pltfs. miglit give particulars of the 
sums making up the £10,233: — Held: as pltfs. 
did not ask mert»ly for an account, but claimed 
payment of a definite sum, tlioy must give 
particulars of demand. — 31 l.ac’Kik v. Osmaston 
( 1884), 28 Oh. 1). 1 19 ; 51 J.. J. Oh. 473 ; 52 L. T. 
0 ; 33 W. 11. 158, 0. A. 

Annotation : — Mentd. Kornp r. (loldberg (1S87), 36 Ch. D. 
505. 

Co-surety a bankrupt.] — See No. 1015, ante. 

If, Execution of Judgment Assigned by Creditor. 

1116. Application of Mercantile Laws Amend- 
ment Act, 1856 (c. 97), 8. 6 — Assignment of Judg- 
ment — Necessity for leave to issue execution.) — 

Wliero a surety has paid a judgment debt & has 
obtained an tishigmnent of the judgment under 
the above sect., he must obtain the leave of the 
ct. under It. S. C., Ord. 42, r. 23, before ho can 


issue execution against his co-surety to enforce 
contribution to the judgment debt. — K ayt^y 
V. Hothersau., [1925] 1 K. B. 607 ; 94 L. J. K. B. 
348 ; 132 L. T. 468 ; 69 Sol. Jo. 310, C. A. 

See, also. Nos. 822-824, 1045, ante. 

C. Third Party Notice. 

See R. S. 0., Ord. 16, rr. 48-55, C. 0. R., Ord. 11 , 
&, generally. Practice. 

1117. When leave granted — If claim bon& fide — 
Validity not necessary.] — In giving leave to a 
deft, to serve notice of claim for contribution or 
indemnity on a third party the ct. will not con- 
sider whether the claim is a valid one, but only 
whether the claim is bond fide & whether if estab- 
lished it will result in contribution or indemnity. 
Pltf. who was the owner of stock in a public co. 
registered in her name ascertained that it had 
been transferred to by virtue as she alleged of 
a forged transfer. She brought an action against 
the co. to have her name reinstated in the books 
of the co. The co. obtained leave to serve 
with a claim for indemnity : — Held : leave to 
serve F. was rightly given. — Oarshoke v. North 
Eastern Ry. Oo. (1885), 29 Ch. D. 314 ; 54 
R. J. Ch. 760 ; 52 I.. T. 232 ; 33 W. K. 420, C. A. 
Annotation : — Expld. Binrilngham A: Distikt Land Co. v. 

Jj. U N. W. Ity. (1886). 34 Ch. D. 201. 

1118. Separate defence by third party— Un- 
necessarily undertaken.] — Willlvms v. Buchanan, 
Alexander third party, No. 1093, ante. 

J). Defences to Action for Contribution . 

1119. Discharge of defendant surety — Dealings 
between creditor & surety — Contract of suretyship 
several.] — Ward v. National Bank of New 
Zealand, No. 1 C) 82 , pod. 

1120. Time given to principal.] — Pltfs. A: 

deft., who were directors of a co., gavt^ their joint 
At several bond for the xiurpose of guaranteeing 
repaym(*nt of a loan whicli the co. raised upon 
mtge. of its premises, A& it vas provided by the 
bond tliat although as Ix'tween the eo. Ac the 
obligors, the latter wore only sureties for the co., 
neverthtdess, as between the obligors Ac the 
obligees the lendi^rs of the mon(*y, the foimer 
should bo taken to be principal debtors, so that 
they should not, nor should (dther of them be 
released from their or his liability by rt*ason of 
time being given to the co., or their assigns, or 
by any other forbearance, act, or omission of the 
obligees or their assigns, or by any other matter 
or thing whereby the obJigoi’s, or either of them, 
would be so released but for tliis provision. 
Pltfs. having had to pay the amount secured by 
the bond, the mtge. wfis transferiHid Ac the bond 
assigned to them ; A: they brouglit an action 
against deft, for contribution & as assignees of 
the bond to recover a tliird part of the amount 
which they had paid, l^ltfs., having, ^vithont 
deft.’8 assent, entered into an agivement with a 
new co., who became the purchasers of the good- 
will, pi'€*mises, & stock in trade* of the first- 
mentioned CO., that they would not for a certain 
period of time enforce the mtge. against the new 
CO. ; — Held : ha^dng regard to the provisions of 
the bond, this agreement did not afiord a defence 
to the action brought by pltfs. against deft. 
Qu. : whether an agreement by a surety to give 
time to the principal debtor discharges a co-surety. 
— Greenwood v. Francis, [1899] 1 Q. B. 312 ; 


principal debtor liavlufr failed to pay, 
one of the nuri'tivH pays the whole debt, 
the latter ran sue hiu co -surety to 
recover a proportionate Hhare of the 
amount ho has paid without first 
oxouasing the principal debtor. — 


Estate Stekr v. Stkeb, [10231 C. P. D, 
354.— S. AF. 

PART Vm. SECT. 2, SUB-SECT. 4.— D. 

d. Agrrenimt fWi/vm tntreiy <f’ 
creditor — iritAoul kntncledge of co- 


surety — Conditions of original surety- 
sAip — Breach of.] — Deft, d^piod a irua- 
rantee upon a condition that M. should 
also slffn as co*surety ; M. did not 
shrn ; &: subsequently. He without 

notice of the condition, the guarantee 
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08 li. J. Q. B. 228 ; 70 L. T. 024 ; 47 W. B. 230 : 
15 T. h. B. 125, 0. A. 

.] — See, further. Part IX., Sect. 3, 

sub-sect. 4, post, 

.]■— further. Part IX., Sect. 3, sub- 

sect. 10, post, 

1121. Discharge of principal debtor — Agreement 
between surety & debtor.^ — A., B,, & C. rcispoc- 
iivcly drew, accepted, & indorsed a bill for £300 
for the accommodation of D. 11., having paid 
the amount of the bill to the holder at maturity, 
sued A., his co-surety, for contribution. A. 
pleaded that, after the drawing, acceptance, & 
indorsement of the bill, &; before it became due, 
D. became bkpt., & after II. had so paid the bill 
he agreed with the assignees of D., that, in con- 
sideration of their delivering up to him a certain 
building agreement then subsisting between him 
A: D., he, B., would pay them UloO, & would 
relinquish amongst other things all moneys 
advanced to & for ]>., io wit, the £300 so paid, in 
satisfaction & discharge of the bill; that this 
agret'ment was fully performed ; that ther<‘by, 
Ac without the consent of A., B. his estatc‘ w<‘re 
exoneratcid from the claim. To tliis plea, B. 
replitsi on equitable grounds, that the bill wa.s 
drawn, accepted, AC indorsed, Ac the amount paid 
by him, as alleged in tluj plea ; that, bt'foro the 
bkpey. of 1)., lie had advanced Jiim moneys to 
the amount of £2,001 Os'. Od. to assist him to 
build certain houses pursuant to the tc^rms of 
the building agrecuneut mentioned in th(‘ pl(*a, & 
had sold liim timb(‘r Ac materials for the same 
purpose to the amount of £1,.‘>I2 ; that, J>., being 
so ind(‘bted to him in tlu‘ sums above in(*ntiom»d, 
Ac also in the sum of £300 so paid by him in dis- 
charge of the bill, Ac in £130 IT.v. irf, for moneys 
advanced to him for other purposes, it was agius'd 
between liim Ac the assignees of J). that the 
building agre(*ment should be delivc'red up to 
him to be cancelled on his paying them £!.'»() in 
discharge of all claims wliich they might have on 
the hous(*s Ac property comprised in the building 
agi’cemont, Ac that lie should relinquish all claim 
on the estate of 1). for the moneys advanc(*d by 
liim to D. for the purpose of the erection of th<* 
said hous(‘s, Ac for the mateiials so supplied, but 
that such agreement did not extend to the £300 
paid in discharge of the bill, nor to the £13(5 
17.S*. Id. ; that, with a view to patting that agrec- 
mcuit into writing, the following memorandum 
was drawn up : — “ It is hereby agreed between 
the assignees Ac B., as follows : that the building 
agreeimmt for eighteen houses on land in, etc., be 
given up to B. to be cancelled, on payment by 
him to the assignees of £150 in full for all claims 
they may hav<‘ on the property; B. hereby 
relinquisliing all claim for moneys advanced to & 
for the bkpt., Ac liis claim for goods supplied for 
the above mentioned houses,” — that the memo- 
randum was signed by him, B., Ac the solrs. of 
the assignees in the belief that it was in conformity 
to llio agreement so made ; & that the same was 
worded by mistake Ac error, so as to include Ac 
wdinquisb his claims against D. Ac his e.state on 
account of the £300 paid by him, B., in discharge 
of the bill, contrary to the true intention of B. Ac 
the assigmie when they signed the memorandum ; ; 
that B. never relinquished or gave up his said 
last-mentioned claim against D. and his estate, I 

y\a3 bUcTied by jiltf., who, bavlofr paid 
the V, hole dt* ut, HouKht to recover 
coiitributlou from deft . : — 21 dd : the 
condltiou was a good defence to the 
action. — B aiiry r. Moronev (1873;, 

I. 11. 8 C. L. 331.— IR. 


nor agreed to do so, nor was the same ever satisfied 
or discharged in any other manner than by the 
memorandum so executed in error: Ac that the 
real & true agreement so made between B. & the 
assignees, was in all respects performed Ac fulfilled 
by the said parties thereto : — Held : the replica- 
tion disclosed a good answer “ on cquititblo 
grounds ” to the plea, whether the written memo- 
randum did or did not include tho claim for the 
£300 ; for, deft, by demurring to the reiilication, 
ailmitted, that, if it did include that claim, it 
did so by mistake ; A:, tho agreement having 

been executed, tliis ct. was bound to grant pltf. 
the same relief that pltf. would have, been entitled 
to in equity, without compelling him to resort 
to a ct. of equity to reform it. — V oiiley v, Bar- 
RKTT (185(5), 1 C, B. N. S. 225 ; 20 L. .1. 0. V. 1 ; 
28 L, T. O. 8. 80 ; 5 W. K. 137 ; 140 K. 11. 04. 

Annoiaiions : — ^Refd. Bartlett r. Wells (1802), 1 B. & S. 
830. Mentd. lleis v. Scott isli Kiiiiitublo Life Abscc. Sue. 
(1837), 3 Jur. N. S. 417 ; Thniiies Irou Works & Ship 
Huildiuf? Co. r. Royal Mail Steam Packet C’o. (1801), 
U W. K. 912 ; Wake v. Ilarrop (1802), 1 11. C. 202. 

-.J -See, further, l*art IX., 8ect. 3, sub-sect. 9, 

post, 

1122. Agreement between surety Ac creditor — 
Without knowledge of co-surety — Conditions of 
original suretyship —Sureties to be principal debtors.] 

> V, Fhanch, No, 1120, ante. 
Discharge of surety generally.] —Ncc l^irb IX., 
2)osf, 

Bankruptcy of co-surety.] —See No. 1(^ 15, ante. 


Sru-SISCT. 5 .— Becovkry of Ooxtirijution rAll>. 

1123. Judgment entered up on warrant of 
attorney— Contribution paid by co-surety —Warrant 
invalid.]— Judgment was ontt‘r(Ml up on a warrant 
of attorney, (executed by principal Ac Hur(*ties. 
One sur(4>% being arrested, paid the ilebt, Ac 
recov(‘red a proportional jiart from his co-surety, 
wlio aft(*rwaril8 disco vi‘re<l tliat the wariunt had 
b(*<‘n att(‘st/cd by a person not qualilicd to act as 
an attornc‘y, contrary to Judgments Act, 1838 
(c. 110), s. d:—Jlclfi: the co-.surety, not being 
th<i party who had paid tlic debt, could not move 
the ct. that the warrant should be set aside for 
the defective att/cstation Ac the amount of his 
contribution repaid him by pltf. ; Ac a rule nlii, 
obtained by the co-snrety for this jiurposc, was 
discharged without costs. Scntlde : und<»r Judg- 
ments Act, 1838 (c. 110), s. 0, a party who has 
introduced an uiKpialifleti pt‘rson as (lualiflod, to 
attest tho execution of a warriuit of attorney, 
cannot afterwards move to set it aside because 
attested by such pci’son. — P jucjc ik (Jarteu (181,5), 
7 Q. B. 838 ; 14 L. J. Q. B. 110 ; 9 Jiir. (537 ; 
115 E. K. 701 ; sub nom. Carter v, Biticjc, 5 
L. T. O. 8. 3(59. 


Sect. 3.— RIGHTS IN RESPZCT OF SECURITIES. 

Suii-sEC’T. 1.— Held by Creditor. 

See I'art VI., Sect. 4, sub-sect. 2, B., ante. 


SuB-HECT. 2 . — Held by Co-Sureties. 

1124. Security given by principal— Promissory 
note.] — One of the co-sureties of a bond received 

theory that each surety must suffer 
exactly the same damage or loss even 
if one of them gets a boueflt or relief 
from a source which tho others could 
not have touched, but that one co- 
surety must not get some counter- 


PART VIII. SECT. 3, SUB-SECT. 2. 

•. General rule.} — Tho principle 
of contribution in cases where one 
surety receives security from the 
principal debtor rests, not upon any 
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Sect. 8 . — Bights in respect of securities: Sub-sect, 2. i 
Part IX, Sect, 1; Sub-sect 1, A, (a).] 

from his principal a promissory note to the 
amount of tJiat instruinout : — Held : it was a 
question for the jury to say quo animo the note 
was given, & whether it was giv<'n in pursuance 
of an arrangement that deft, should be thereby 
discharged, or merely by way of collateral security, 
in which latter case deft, would be liable for con- 
tribution on payment of tlie bor»d by his co-surety. 
— Done v. Wau-ey (1818), 2 Exch. 198 ; 17 
L. J. Ex. 226 ; 12 Jur. 838 ; 154 E. 11, 483. 
Annotation : — ^Reid. Sled v. Dixon (1881), 45 L. T. 142. 

1125 . Must be brought Into hotchpot — 

Though security term of suretyship.] — A stuety, 
who has obtained fi-om the principal debtor a 
counter-security for the liability which he has 
undertaken, is bound to bring into hotchpot, for 
the benefit of his co-sureties, whatever he receives 
from that source, even though he consented to be 
a surety only upon the terms of having the 
security, & the co-sureties were, when they 
entered into the contract of suretyship, ignorant 
of his agreemeut for security. — Htebl* v, Dixon 
(1881), 17 Ch. D. 825 ; 60 L. J. Ch. 691 ; 46 L. T. 
142 ; 29 W. li. 735. 

AnnotaiUois : — Consd. Uorrl(l#fo t). Borrldgo (1890), 44 Ch. D. 

1G8. Refd. Itc Aroedockuo, Atkins v. Arccdockuc (1889), 

24 Ch. D. 709 ; Kllosrnoro IJrowery (/O. v. Cooper, 11890] 

1 Q. n. 75; lit D(‘iitoii'H Kstnto, LieonsoH liiHce. (Jorpu. 

Ac Ouarautoo Fund v, Dc*nt<m, U903J 2 Cli. G70. 

1126. Life insurance.) --(1) One of 

severnl co-suretics, who obtains from the principal 
d(d)tor a counter ^security against the liability 
which he Inis irunirrod under the contract of 
suretyship, being hound to biing into hotclipot 
for the beneiit of liis co-sureties whatever he 
receives by virtue of the counter-security : — Held : 
when by means of the counter-security tlie surety 
has bwn repaid what ho has paid on account of 
the principal debt, A has shared the amount thus 
received by him with his co-sureties, he will be 
again entitled to recover out of the counter- 
security tlio amount so handed over by liim to 
them, w]iereui)on their rigiit to participate will 
again arise & so on until tlie whole of the pay- 
ments made by tlie co-sureties on account of the 
principal debt have been refunded, or the value 
of the counter-see urity has been exhausted. 

(2) Five 8ui*oties jointly Ac severally guaranteed 


to a banking co. the balance owing to them by a 
customer on his current account, to the extent of 
£2,000. Afterwards the principal debtor deposited 
with one of the sureties a policy of insurance on 
bis own life, to secure that surety against all 
liability in respect of the suretyshii). The 
principal debtor became bkpt., owing more than 
£2,000 to the banking co., &> on their demand the 
five sureties paid them £2,000 under the guarantee. 
The principal debtor afterwards died, & the 
policy money was received by the surety with 
whom the deposit had been made : — Held : inas- 
much os that surety was bound to bring into 
hotchpot for the benefit of his co-sureties what- 
ever he received out of the iiolicy money in pay- 
ment of the amount which ho had paid under the 
guarantee, the deposit in effect enured for the 
benefit of all the co-sureties to the full extent of 
the principal debt, Ac the policy money must 
accordingly bo aijplied in repaying to the five 
co-sureties the amounts which they liad re- 
spectively paid under the guarantee. — Berbidge 

V, Berbidge (1890), 44 Ch. D. 168 ; 69 L. J. Ch. 
533 ; 63 L. T. 101 ; 38 W. R. 590. 

1127. Advance of money — No notice to 

other surety.) — M. Ac W. become co-sureties for a 
sum of £500 borrowed by B. Of this sum of £500, 
£125 was by previous agreement advanced by B. 
to his surety W. No notice of this transaction 
was given to M. B. became bkpt/, Ac M. Ac W. 
were called upon to pay tlie unpaid balance of 
the loan of £500. M. brought an action against 

W. , claiming that W. should be treated as principal 
debtor on account of the advance of £125 given to 
liim, Ac claiming the bencilt of all sccuriti(‘s given 
to liim : — H eld : there wfis no concealment 
between the co-sureties of any material fact, Ac 
pltf. was not entitled to Die relief claimed. — 
Mac’khktu V, Walmesley (1884), 51 L. T. 19 ; 
32 W. 11. 810. 

1128. Same principal Ac same engagement.] 

— Elijssmere Brewery Co. v, (Jooper, No. 1081, 
ante, 

1129. Insurance policies on life of principal— 
Assigned to surety— By creditor.] — He Arce- 
DEcncNE, Atkins v, Ahcedeckne, No. 1067, ante, 

1130. By principal debtor.] — B br- 

luUGR r. Beiuudge, No. 1126, ante, 

1131. Taken out by surety.] — He Arce- 

DBUKNE, Atkins v, Arcedeckne, No. 1067, ante. 


Hoourity wUioh nlthdrawH 8oniotlilu;c 
from the ostato or of tho prlncl- 

fial debtor eo ue to render it unavail- 
able OH a Hoiiroo to whleli hi8 co-HuretloH 
inay look to he in<lernullioil uiruluHt 
their lose wlirii they have to pay. — 
Goodman o, Kiskl, 11928] 4 D. D. It. 
408 ; U928J 3 W. W. U. 789.— CAN. 

f. ,1 -Miujoan r. Glkx (1802), 

13 Fao. Coll. 82.-SOOT. 

g. — - Crown sccuritica .] — Aburcly 
by rooognlrtaiioc who pay« tho whole 
amount Into ot., when proMHOd with 
Crown proooHs, is oiititlod to use tho 


('rowii HoourititH, In order to levy a 
moloty from his co*8ui*ety, provided 
he bharo with his oo-Hurety the benetlt 
of auy coimter-Boeurlt y ho may have 
taken from tho priueipal.— L atououk 
0 . Pallas (1832), llayo-i. 450. -IR. 

h. f/imi hi/ prinnptil — 

Mortutujr -UU/hi of sureti/ to enforce — 
consent of co-sureties.]— Where 
tho principal debtor givoe to his 
HurellcH coimtcr-flocurity by lut-go. of 
real eHt^ite. auy of tho Him^tiott is 
entitled, after tho principal debtitr’s 
defnnlt, to onforro the «ooiirity with- 
out the cuuHciit or coucuriviico of tho 


others. - Mookiiocmc v. Kidd (1898), 
25 A. 11. 221. --CAN. 

k. liii/ht to havi sfcuritUa handtd 
over — Before demand for contribution. 1 — 
A Rurety who lias paid off a debt for 
which ho is jointly liable with co- 
suroties is not entitled to contribution 
from his co-sureties unless ho can hand 
t)ver to thorn any secuiitlea he may 
have recoDed from tho principal 
creditor in the samo ])light k condi- 
tion 08 rtHselved.— M onk r. Smith 
(1893), 14 N. S. W. h. II. (E.) 311 ; 10 
N. S. W. W. N. 109.— A US. 
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Part IX- -Determination of the Guarantee. 


Sect. 1.— FULHLMENT OF PURPOSE OF THE 
GUARANTEE. 

Sub-sect. 1. — By PuiNciPAii Debtok. 

A, Payment, 

(a) Whai Amounts to Payment, 

1 132. Assignment of Judgment debt — Part thereof 
received by debtor— With creditor’s consent— Sum 
not passing through creditor’s hands.]— A. bound 
to B. in a bond of £1,000 for payment of £500 ; 
aftenvards A. & C., as his surety, f?ave a bond to 

B. of £200 for payment of £100 as a further 
security for so much of tlic £500. Tlien A. 
assigned a judgnumt to B. of £500 tt^wards further 
satisfaction of the debf, &; B. received several 
sums oil liis judgment ; & A. by the consent of 
B. received £30, also part of the money secured 
on this judgment. This should not go in exonera- 
tion of any part of the money secured by the 
£200 bond, as it would do, if B. had actually 
received it, k. lent it to A. — Hali<'ORD v, Byron 
(1701), Prec. Oh. 178 ; 24 E. 11. 80. 

1133. Payment of sum due— On recognisance— 
Whole liability not discharged.]— Becognisance of 
deft. & two sureties for £2,000 discliarged on pay- 
ment of that sum, althougli in the meantime a 
larger sum appeared to be dm*,— Baker v, 
Jefferies (1700), 2 Cox, Eq. Cas, 220 ; 30 E. B. 
105, L. V, 

1134. Payment by agent of debtor— Made volun- 
tarily.] — An annuity being in ariH'ar, the rents 
of an estate on which it W(us secured being unpaid, 
the trustee of the estate, who had negotiated the 
annuity between the grantor & grantee having 
advanced a sum to th<» gi’antec in anticipation of 
the coming rents, & having received from the 
grantee on this advance the commission which he 
usually received on annuity payments, the ct. 
set aside an execution wliich, the rents proving 
insuiticient, was afterwards issued for this sum in 
tlio name of tlie grantee, against one who, as 
surety for the iiayment of the annuity, had given 
a warrant to confess judgment. -Wii.i.iAMsoN v, 
Goold (1823), 1 Bing. 171 ; 7 Moore, C. P. .570 ; 
1 L. J. O. S. C. P. 38 ; 130 E. B. 70 ; subsequent 
jirocecdingsj 1 Bing. 274, 

Anprvd. & FoUd. Carroll r. (loold (1823), 

7 Moore, C. P. 021. Refd. Cliapucll r. SilvcrHchildt 

(1826), 12 Moore, C. P. 11,3. 

1135. .] — Where, upon the grant of 

an annuity, the agent wlio negotiated it as between 
the grantor & grantee was appointed trustee & 
receiver of the rents of the estate of the grantor 
on which it was charged, & afterwards advanced 
money to the grantee out of his own funds, in 
anticipation of the receipt of the arrears from 
such estate, & debited the ^antee with the usual 
commission charged by him on annuity pay- 
ments : — Held : upon the failure of thcj securities 
& insolvency of the grantor, the agent could not 
treat such an advance as a mere loan ; but it 
must be taken as a payment made to the grantee 
in liquidation of the arrears of the annuity ; & 
the latter could only issue execution against the 


grantor for the amount of the arreai's actually 
due, after deducting the sum advanced &. received 
by him from such agent.- GARROUi v, Goold 
(1823). 1 Bing. 190 ; 7 Moore, C. P. 021 ; 1 L. J. 
O. S. O. P. 40 ; 130 E. B. 77. 

1136. Compromised payment.]— I’ltfs., on be- 

coming sureties for deft., took a joint & several 
indemnity bond from deft. J. I’Jtfs. afteiwards 
became liable, as such sureti(‘s, t-o pay, & paid 
£1,098. They then sued J. on the indemnity 
bond, & obtained a verdict for £1 ,098, but accepted 
£215, from him iu comproiuibe, giving Jiim a 
receipt as follows: “ Beceived of J. £215, being 
the sum wo have agreed to acecipt iu discharge of 
the damages coats in this aefion.” Pltfs. after- 
wards sued deft, on the same bond, Jie ))leaded 
payment by J. of £215 in full satisfaction: - 
Held : proof of tlie compromise witli ,1. nn above 
stated, <iid not support the plea. v, 

lUmiNS (1838), 8 Ad. «V; EJ. 90 ; 3 Nov. A P. K. B. 
220 ; 1 Will. Woll. & 11. J 15 ; 7 fv. J. Q. B. 153 ; 
2 Jur. 855 ; 112 E. B. 770. 

1137. Surety party to compromise Ad- 

missibility of evidence to vary.) -Assump'iit upon 
a guarantc'c, given bv deft, to pltf. in 1833, for 
goods to bo furi\ishcd to J. Breach, (hUvery of 
goods to the amount of £90 9.s. lid., A non- 
payment by deft. 'J'Jic pli'a all(‘ged a subst'quent 
agreement between J. A i>ltf. A ih‘ft. A others, 
embodied in the following note : “ 1830, we 

jointly A acwerally promise to ])ay to Messi^s. 
J. M‘(1ure A Son, or order, the sum of £11 is. lid., 
which is to constitute a discharge in full, for a debt 
of £90 i)s. lid. due by J. to Messrs. M‘(1ure A 
Son.” Signed by deft. A J. A four others, A 
delivered to )>Jtf., A received hy Innj. Upon the 
trial pltf. pi3)poseil to prove by j)arol tiuit at the 
time ho took this note it was (*xi)r('8sly agreed 
that ho was still to be at liberty to sue deft, 
upon his guaranteii : Held : this evideni e wok 
rightly rejectetl, MT’lurk v, Fjiaser (1810), 9 
L. J. Q. B. 00. 

1138. Payment as fraudulent preference Money 
recovered from creditor— By debtor’s assignees in 
bankruptcy.! — A. Jiad guarante(*d the payment to 
B. of two bills of exchange accepted by G. G. 
afterwards 1 landed over thc^ amount of tlie bills 
to B. A fiat having Lssuod against ( his .assignee, 
in an iietion for money had A received, recovered 
the money back from B., as having be(*ii paid by 
way of fraudul(3nt jireference. In an action by 

B. kgainst A. upon llie guarantei*, A. pleaded that 

C, had paid, A B. had receiv(*d, tlie money, in 

satisfaction of the hills, wiiicli allegation was 
travelled hy the replication : --//c/ci ; (1) tho 

payment did not amount to a payment in satis- 
faction ; (2) B. might prove tho facts under the 
above replication ; (3) tho verdict A judgment 

in the action by the assignees against B., Ulthough 
evidence to explain the transaction, was not con- 
clusive Hgainst A.f that the money had been 
received by B. to the use of the assignees. — 

V , Hitchcock (1843), 0 Man. A G. 


PART IX. SECT. U SUB-SECT. 1.— 
A. (a). 

l. I'aytm'nl afUr action comtnetued.] 
— lii.\KSLBB r. Nickkkson (1842), 3 
N. B. R. (1 Kerr) 623.— CAN. 

m. Invtdmeni of sum due — On re- 
coffnimnce.y--He OVallaqhan (1837), 


1 J. Eq. Jl. 418, 11 .— IR. 

n. Jfook - heepina nUry - (’hcque 
crediUd to one acrouni d? dftnted Ui 
another. A tcrtt4itor ifuarantowl 
payment to a bank of the account of 
J. K. 6c Co., wbioh consisted of K. 
He subsequently took In a partner, 
A a balance was struck, showing 


J. K A Co., to be indebted to tlie bank, 
A K. then gave his cho<»uo to the 
bank for the amount of his debt. This 
cheque was credited Uy J. K. A Co.'s 
account, debited to him, A marked 
** paid.” No cash or valuo passed 
for tho cheque, K.*s account not being 
in funds : — Held : the transaotion was 
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Sect, 1. — Fulfilment of purpose of the guarantee: 

Suh-sect, I, A. {a) & jb) i.l 
161 ; 0 Scott, N. R. 851 j 12 L. J. C. P. 322 ; 
134 E. R. 841. 

Annotations: — As to (1) Apld. Petty v. Cooke (1871), L. R. 

6 Q. h. 700. Refd. Aiken v. Short (1856), 1 H. & N. 

210 ; Nowliifftou v. Levy (1870), L. K. 5 C. P. 607. 

1139. .] — (1) The payee of a 

promiHsory note made by principal & surety 
accepted Uh* amount thereof from the principal, 
in pood faith, <te without notice that the pay- 
ment w/iH a fraudulent preference. The principal 
aftcnvai ds entered into a composition deed for the 
benefit of Jiis cr(‘ditors ; the trustees under the 
deed avoided tlie payment, as a fraudulent 
prefeience, A the payee liand(‘d over tlie amount 
to the tnistees. In an action by the payee ' 
against tin* surety: — Helti : the payment did 
not Opel ate as a satisfaction of tJie debt ; & the 
acce))tance of the money by the payee was not 
an act done against the faitli of the contract witli 
the surely so as to discharge the surety. 

(2) Jt is clear that a creditor wlio gives time to 
the principal debtor without reserving his right 
against the surety A alters the rights of the suiety 
discharges him (Hlac laiuiiN, J.). 

(3) 'riiat time given by a creditor, which in 
numherl(‘ss <‘aaes does not injure the surely, 
should discharge him, is to my mind not justice 
(RLACKBUUN, J.). — pETl’Y V, CooKE (1871), L. R. 

« Q. li, 71H) ; 40 L. J. Q. 11. 281 ; 25 L. T. 90 ; 
19 W. U. 1112. 

Annotation: Ah to (2) A: (3) Refd. lloune i\ Bradford 

BaJikiiiK (’o., 118U1] 2 C’h. 32. 

1140. Payment In country bank notes - Accept- 
ance by creditor — Payment stopped by bank.J-- 
The treasurer of a poor-law board enter<‘<l, along 
with sureties, into a bond, with a condition that 
lie should honestly, diligently & faithfully perform 
the duti(*s of liis oflice, one of which was to pay 
orders for money which should be drawm upon 
liirn by the guardians, lie was a banker issuing 
Ids own notes. On JMday ho jiaid ordoi’s drawm 
ujicm him by the guardians, paitly in cash 6c 
jiartly in his own notes ; 6c again on Monday 
forenoon paid similar ord(*rs in a similar w^ay, A 
also gavf, ill exchange for their order in favour 
of ])erM)ns in London, a common banker’s dratt 
upon ix)ndon afterwards dishonour<‘d. The bank 
stopped payment on Monday afternoon ; -Held : 
the suretic's W’ere disehargt'd beeause, as to tlie 
noU‘s given on Fridav, the guardians, liav’ing kept 
(hem during Saturday, conclusively elected to 
treat ilie ord<*i*s as paid ; as to all the nott's the 
guardians who wen^ entitled to rec*eiw cash, 
thought fit to receive the notes ; 6c as to the 
banker’s draft upon Ixindon, the guanlians 
ii'ceived it for their ow'ii convenience.- Licii 
FIELD 1 Inion (Iuaudians v, (trkene (1857), 1 
Jl. A N. 8S1 ; 2(1 L. ,T. Ex. 110 ; 28 L. T. O. kS. 
371 ; 21 J. P. 198 ; 3 Jur. N. 8. 217 ; 5 W. R. 
370 ; 150 E. R. 1459. 

1141. Acceptance of bill of exchange — Failure 
to present at maturity — Laches of creditor.] — 

A. ivieived fixim B,, as collateral security for a 
debt, a bill di*aw'n by 0. upon 1)., A at maturity 
failed to present it Held : A.’s laches made the 
bill eiiuivaleni to payment as bctw’oen A. A B. — 
Pracck’K v, Pukskll (1803), 14 0. B. N. S. 728; 
2 New Rep. 282 ; 32 L. J. C. P. 200 ; 8 h. T. 


636; 10 Jur. N. S. 178; 11 W. R. 834; 143 
E. R. 630. 

Annotations ConBd. Goldfarb v. Bartlett & Kremer, 

1 1920 J 1 K. B. 639. Refd. Yglcsias e. River Plate Bank 
(1877), 3 C. P. B. 60. 

1142. Proceeds of sale of collateral security — 
Proceeds paid to creditor — Sale with consent of 
creditor.] — Tayi.or v. Bank of New South 
Wai.es, No. 1478, post. 

Bills of exchange.]— <Sicc Biixs of Exchange, 
Vol. VI., pp. 341-302, Nos, 2203-2389. 

{b) A 2 )propriaiion, 
i. In General, 

1143. In relief of surety — Intention when pay- 
ment made — Right of creditor to appropriate — 
Where no intention expressed.] — A. was indebted 
to B. by bond, & 0. bound as surety for A., A A. 
was likewise indebted to B. by contract in other 
money. A. A B. cjune to account of both debts, 
A stated in ioio to be £84. A. after in satisfaction 
of his debt, made over certain goods of less value ; 
but there was no declaration, whether the sale or 
money for the goods was to be in part of one debt 
or other, but generally. (J. the surety would have 
it jiaid on the bond, A thereby to discharge liim. 
B. the creditor w^ould take A make use of it as in 
satisfaction of thi» contract debt; for A. was 
insolvent, A so el&<» lie might lose liis debt ; A 
rather than so, he should apply the general pay- 
ment to what debt he ploasi'd, viz. to the satis- 
faction of the debt by contract, lor w^hich he had 
no other 8t‘cunty ; or elsi^ A. being now growm 
insolvent, ho must lose it, A it were liard when ho 
had a just debt in law A (Hpiil y to be (‘xpoundi‘d 
out of his d(»bt by interpretation ot a payment 
generally made. 

If thci’c had IxKm two debts A a sum of money 
be generally paid, the cri*ditor may elect A choose 
aft(‘r to what debt to apply it wh< n on payment 
tlie debtor made no distinction how he jiaid it ; 
but this i>ayment b(*ing pursuant on a preced(*nt 
account of both debts, the jiaymimt shall be in- 
tended according to the account, viz. on both 
debts, A so shall be iiroportioned ratably on both 
debts (liOiU) Noitinoham, C’.). — Peruie v, 
Roberts (1681), 2 Oas. in Ch. 83; 1 Vern. 34; 
22 E. R. 857, J.. C. 

-.] -Kirby v, Marl- 
BOitouOH (l)UKK), No. 655, ante, 

1145. Creditor receiver of taxes.] 

- M. was surety in a bond given by G., the 
collector of taxes in Jamaica, for payment of the 
collection for the year 1812. G., at the date of 

the bond, was in arrear for taxes collected by him 
in 1811. G. appointed one S. Ins deputy, to 
collect tlie taxes for the year 1812, which he 
partly did, A G. collected the remainder. Shortly 
after the collection of the taxes, the Receiver- 
General pressed G. for the payment of the oiTeare 
of 1811. G. went to 8. A obtained from liim 
£3,000, to remit to the Receiver- Gtmeral, 8. taking 
that amount out of a chest, in wliich were placed 
the moneys collected for 1812. G. converted 
that sum, A also £2,000 wliicli he had collected 
for taxes in 1842, into paper money, A trans- 
mitted £5,000 to the Receiver- General, who appro- 
priated the whole amount in liemidation of the 
aiTcars for 1841. In an action Drought by the 
Orowm against upon the bond, the judge 


piuroly foniial, 4c clUl not operate a? 
a Mit inf action bo uh to dlKoliargo the 
Hnr©t>.— N aiional Bank op New 

1 - . Mek & Rkii) (1885), 

8 N. Z. L. R. C. A. 188.— N.Z. 


PART IX. SECT. 1, SUB-SECT. 1.— 
A. (b) I. 

o. ill rt/if/ of surHu — Itighi of 
awreli/.] — R. became security to pltfB. 
tor 8. to the extent of £100, A b. 


reecl\tHl Koods from them to the 
amount of A1.51. ,‘ 3 . dobirod to make 

a further purchase 4c R. wrote to pltfb. 
becoming seeurltj to the extent of 
£75, & in Ldb letter he said, ** I uudci- 
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charged the jury, that if they wei*o satisfied that 
the sum of £5,000 had been remitted out of the 
taxes of 1842, & that G. had not expressly assented 
to the appropriation of that amount towards pay- 
ment of the arrears of 1811, they ought to find 
for deft. : — Held : f<ho Receiver- General had a 
riglit to appropriate the remittance by G., to the 
liquidation of the arrears of 1811, Ac it was not 
ncjcessary that G. should iissent to that appro- 
priation, & M. was bound by the api)ropriation, 
Ac liable on the bond for the deficiency of the taxes 
for the year 1812. — A.-G. of Jamaica v , ^Iander- 
SON (1818), 6 Moo. r. 0. 0. 239; 12 Jur. 383; 
13 E. R. 675, P. 0. 

1146. .]— -A papnent by the obligor 

of a bond to the obligee to whom the obligor is 
also otherwise indebte^d cannot without some 
cii'cum&tanccs to show that it was intended to be 
made in discharge of the bond, be so applied in 
favour of the surety of the obligor in an action 
upon the bond under the plea of papuent. — 
Plomer i\ Long (1816), 1 Stark. 153, N. P. 

AnnoifUion : — Reid. Ih Mason, Ex p. Sharp (ISll;, 3 Moul. 

D. & Do G. 490. 

1147. Intention gathered from circum- 

stances — Payments for which discount allowed.] — 

Security having been given by a surety for goods 
to be supplied to his jirincipal, Ac not in resp<‘ct 
of a i)r(‘viously existing debt, goods arc siibse- 
quently su})pli(‘d, Ac paymiuits arc* from time to 
time* made by tlie j)riiicij)al, m r(*hp(*ct of some of 
which discount is allow<*d for promi)t i)ayment, it 
is to be inferred in favour of the surety, that xUl 
these payments were intendcul in liquidation of tJio 
latter xiccount.- -M arryatts v . White (1817), 2 
Htfirk. 101, N. P. 

Aiuwtahm — Refd. lU JSIasoji, Kx j), Shdin (lbl4), 3 Moiit. 

D. be Do Ci. 490. 

1148. Payment of annuity.] — 

(1) Wh(‘rc the agents for lh(* grantor Ac grantee 
of xin annuity r4*nder(*d xin xiccount to the latter, 
in which they gave liiin credit for iiLstalmoiits due 
from the fonner, stating at the same time that 
the money had not been then iH'ceived, Ac allowed 
the grantt'c to draw ujion th<*m f<jr the amount ; 
Ac the agents having in about twelve months after- 
wai*ds l)(*come bkpt. Ac neglect(*d to apprise the 
ij?rantce in the interval tJiat tin* instalments still 
remained unpaid by the grantor, Avho liad become 
insolvent : — Hold : the mon(*y so advanced to the 
grantee was not recoverxible back by the assignees 
of the agents. 

(2) 8o wliere the same agents had a bill account 
with the grantor of several annuities, for the pay- 
ment of wJiich A. became suret y, Ac in consequence 
of a letter writt(»n by an attorney in the names of 
the grantees, at tlie instance ol the agents, de- 
manding payment of tluj arrears of the xinnuities, 
from the grantor and his surety, a sum of money 
was paid under circumstances, from wduch it was 
to be collected, that the* money was intended to 
be specifically appropriat'd to the annuity account, 
Ac the agents applied it to the bill account : -- 
Held : this was a misapplication, Ac the money 
ought to be xippropriak'tl pro raid among the 
annuitants in relief of the sui*ety. — S haw r. 
PiCTON (1825), 4 H. Ac 0. 715 ; 7 Dow. Ac Ry. K. B. 
201 ; 4 L. J. O. S. K. B. 29 ; 107 E. R. 1226. 

Annotations : — As to (1) Consd. Cave v. Mills (1S62), 7 

H. 6c N. 913. Refd. Shaw v. Dartaall (1820). 0 H. & C. 

60 ; llume v. Bollaud (1832), 1 Cr. 6c M. 130 ; Towribcud 


r. Crowdy (1860), 8 C. II. N. S. 477 ; .Swan v. North 
British Australasian Co. (1862), 7 H. & N. 603. Generally, 
Mentd. Ideroo r. Evans (1835), 2 Cr. M. 6c 11. 294 ; Bate 
r. Lawrence (1844), 7 Man. & O. 405. 

presumption, that, 
where a variety of transactions ai*e included in 
one general account, the items of credit are to bo 
appropriated to tlie items of debit in order of 
date in the absence of other appropriation, may 
bo rebutted by circumstances of the case showing 
that such could not have been the intention of 
the parties. Pltfs., a discount co., were in the 
habit of discounting bills for S. In consideration 
that pltfs. would advance money to a certain 
amount to S. on the deposit of a lease of S.’s 
premise's, deft, guai'anteed any ptirt of the money 
so advanced that might romxun due after the 
realisation of the leasehohl st'cmdiy, ilie guarantee 
to last for a period not exceeding two years. 
Advances wen) made to S. by i)ltf8. in accordance 
with the gufirantee, & a great number of other 
transactions by way of fm*ther advance upon the 
discount of bills by pltfs. for 8 . took place in the 
usual course of business Ix'tween tliein. Within 
two years fi’om the date of the guarantee 8 . failed, 
owing to pltfs. an amount exceeding the sum 
guiiranteod. A long debtor & creditor account 
was k(*pt by pltfs. of th(*ir transactions with S. 
during such time', including the advance's made 
uneler tlie' gu/irante‘e». 3'ho aggregate* e)f tJie items 
on both side's of tlu* account ve'ry large'Iy c'xce'odcd 
the amount e)f the sum guarani ceil. In this 
account tlu) prartie*e weis to credit 8. witli the 
amount of the bills disceiunted, less discount Ac 
commi8.sion, Ac de'bit lihn willi the amount of 
tJie bills if they we'i'o eiishonoured. Many of the 
bills dibcoimte'd were re'newod at mxiturity, Ac the 
same system of crediting be debiting applied to 
the renewals. The ace*e>unt w'as balanced on 
several occasions before 8. faile*d, Ac showed 
bxilanccs eigainst H. of much less amount than the 
sums advanee'ei uride'r tlie guarante'o, but the*so 
balance's were.* arrived at by crediting 8 . with the 
amount of e)ut8tanelmg bills, many of wliich wore 
not paid at maturity, Ac Wf're include*d in the 
ultimate balance against 8. Bills were disce>untod 
with pltfs. by S. U) cover fieivanccs maele under 
the guarantee, Ac were freim time to time re'nowed 
but neve*r were i)aid. Bills, discounted by 8. witli 
pltfs. after the advances uneler the guarautt'o, had 
be'cn paiel te> an amount exce)eding the sum 
guanuite'e'd, but it did not appe'/xr tluxt in i)e)int 
of fae't the balance really due freim 8. to pltfs. 
after tlie* date of tlio guxxnxntoe* was ever Jt'ss 
tlian the sum giiaranteeel. Jn an action on the 
guaranU't' to recover the ine)ne'ys adviinced uneler 
it : — Held : unde»r the circumstxine e's of tJie* eause, 
it could not liave been tlie) intention of pltfs. Ac 
8 . by tlio mode in whicli the account betwe'en them 
was kept, that the atlvanco unde'r the guarantee 
should be conside*re*d as sfitisfiod by the items of 
credit the'rein, Ac cems(*eiuontl y the action was 
maintainable. — ChTY Disce^uNT Co. v, McLean 
( 1871), L. R. 0 C. P. 092 ; 43 J.. J. C. P. 311 ; 
30 L. T. 883, Ex. Ch. • 

Annotations ;~Folld. Browniuir v. Bulelwln (1879), 40 L. T. 
248. Confd. Dec'le'X v. LlovelH Bank, (19l2j A. C. 756. 
BeW. Hooper v. Koay (1875), 1 Q. B. 1). 178 ; lie Hanit - 
ton, Exp. Smith (1877), 25 W. 11. 760; Jic Hallett'8 
KHtaUx Knatclibull v, llallctt (1880), 13 Cli. D. 696; 
Cory t). TnrkiBh 8.S., The Mc'cca, 118971 A. C. 286 ; 
Parker v. (luinnosH (1910), 27 T. L. R. 129; Ualulu v, 
Piutua (1911), 104 L. T. 674. 


stand from S. that ho ban paid > ou £75 
on account of the £100.** The £75 
had been paid by S., 6c in bia letter 
oncloaiug it bo aaid, ** 1 acud you £75 


on account of (?ooda bou^rbt by me, 
btiin^ ono-balf of the whole ** IJdd : 
It. waa entitled to have the W’bole of 
this payment creditoii affoinat the 


£151, Sc pUfa. could not appropriate 
It to any pari, of the debt of B. for which 
It. waa not liable. — L vman t. MiLUCU 
(1854), 12 U. C. It. 215.-~CAN, 
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Sect, 1. — Fulfilment of purpose oj the guarantee: 

Sub-sect. If A, {h) i, db ii., H, d: 

1150. In respect of what payments — Debt pay- 
able by instalments —Bankruptcy of debtor -Appro- 
priation of dividends received by creditor.] — The 

obligee of a bond given bv principal & surety 
conuitionod for the payment of money by instal- 
ments, who has jjrcjved under a commission of 
bkpey. against the principal the wliole debt, & 
received a dividend thereon of 2^. Id, in the 
pound, may recover against the surety an instal- 
ment due, making a deduction of 2.9. Id, on the 
amount of sucli instalment, & the surety is not 
entitliHl to iiave the whole dividend ajiplied in 
discharge of that instalment, but only ratably in 
part payment of each instalment iis it becomes 
duo. — M artin v , Dukcknkll (1813), 2 M. & S. 
31) ; 2 Kose, 15« ; 105 E. H. 207. 

Anvotations : — Consd. London Ahaco. r. Pucklo (1820), 4 

Mooif, C. I*. 15H. Refd. Rt (JaiiK'i, Ex jt. HoIiucm (1830), 

4 Drac. 82. 

1161. Debts incurred at one place — Pay- 

ment at another.] (1) Letter of guarantee to 
pltf. by doit., “ that V, shall faithfully & honestly 
discharge any duly as.signed to or trust reposed 
in him.’* IMtf., upon receiving this, employed C. 
as liis agent; - field: sulTicient consideration 
appeared on (he face of the guarantee to bind 
(h‘lt. 

(2) Pltf., in an action against the surety for an 
agent, showed that h(‘ employed the agent first 
at 15. Ac afterwards at L. ; A that the agent wdien 
removed to L. was indebted to him in a con- 
siderable balance, A })r(jduced accounts which 
boie on the face of them, that \arious sums 
remitted by the agent from L. W'cre h(» remitted 
as the pioceeds of sal(‘s inad(‘ at L. ; Held : the 
judg(‘ was not bound to direct the jury as matter 
of law, tliat th(*y must consider the remittances 
from Ji. to be mad<» in disch/irge of the balance 
<hR‘ at) 15,, MO as to relievo the surety from his 
liability, but ho was light in hriving the question 
t-o the jury on the whole matter in evidence. — 
Lysaoht V, Walkku (1831), 5 Dli. N. H. 1 ; 2 
Dow A (']. 211 ; 0 E. IL 707, II. L. 

AnnoiuUonti : (femially, Blentd. Uunluuy Union (iidiiK. r. 

PoblnsoiU 1^831) W Jur. 170; Keinpo r. Uibboii (1818), 

1152. Monthly subscriptions & premiums 

to money club — Surety for member thereof.]- The 

Hiirety on a promissory note given to secure n 
loan to a member of a money elub formed for the 
l)urpt)S(» of raising inoney by means of monthly 
subscriptions, A lending it in small sums at interest 
to the members, A dividing the ])rt)ceeds wdien 
the sluues are fully paid up A the loans repaid, 
cannot rely upon the monthly subscriptions A 
piHuuiiims paid by his piincipal, os payments in 
ri'duction of his liability upon the note.- Wright 
V, Uu KLiNG (ISmi), L. It. 2 1*. lUU ; 30 L. J. 

V, P. 40 : 16 L. T. 246. 

- - Bail In Admiralty action.] ’—See Admiralty, 
Vol. 1., p. 170, No. 811. 

1153. Alteration in status of parties — Death of 
Joint creditor — Banking guarantee— Payment sub- 
sequent to death.] Strange v, JiKic, No. 1000, 
post, 

1154. - - .j Pkmuekton r. 

Oakrs, No. 1011, post, 

1166. Bill accepted before but 

payable alter death.] -Hollond v . Teed, No. 
1012, post, 

1156. - - . Increase or diminution of 

guarantee after death,] -Hollond v. Tbbd, No. 
1012, post. 


1167. Death of Joint debtor.] — Royal 

Bank op Scotland v, Christie, No. 1020, post, 

1168. Death of surety.] — Be Sherry, Lon- 

don A County Banking Co. v, Terry, No, 633, 
ante, 

1169. Addition of partner— To creditor’s 

firm.] — S piers v, Houston, No. 1283, post, 

1160. .]— Eyton V, Knight, Na 

1284, post, 

generally^ Sect. 3, sub-sects. 3, 11, 

C., post. 

Appropriation generally.] —See Contract, Vol. 
XII., pp, 474 ct seq, 

ii. Banking Guarantee, 

1161. Appropriation to guaranteed debt- -Inten- 
tion of parUes — No definite appropriation.]— A. A 

B. entered into a joint A several bond for securing 
a sum of money advanced to A. by his baiikei’s. 
After the execution of the bond A before it became 
due A. jiaid money to tlie banker, A he continued 
to draw upon them until his banking account was 
overdrawn. Some years afterwards an account 
was settled between A. A the bankeis in which 
the whole money secured by the bond was treated 
as remaining du(j from A. The bankers then took 
a warrant of attorney from A. for securing pay- 
ment of the balance found due upon the settle- 
ment by instalments at distant periods. Several 
of the instalments were paid, but A became bkpt. 
before the wlude debt w^as liquidatcnl. It being 
proved that B. was privy to the sc^ttloment of 
accounts between A. A the bankei*s, A to the 
aiTangcment reHi)ecting the* warrant of attoniey : 
—^IJeld: (1) B. was not discharged by the time 
given to A. J (2) the bond was not discharged by 
the course of payment, the money paid by A. to 
the bankers being applicable to the banking 
account A the bankers being entitled to hold the 
bond A warrant of attorney as distinct securities. 
—Tyson v. Cox (1823), Turn. A R. 3U5 ; 37 
E. n, 1153, L. 0. 

1162. -Williams v. Ravvlin- 

SON, No. 057, ante, 

1163. .] — In an (»rdinary banking 

account tlie tirst item of the debit side is dis- 
charged by the llrst item on the credit side. But 
where pltfs. were bankers, A one of defts. upon 
opening an account wdth them had borrowed of 
them £1,000 for which he, together with the 
other defts., became bound to pltfs. with a con- 
dition for repayintmt wdtli interest by a certain 
day, A continued afterwards t-o pay in A dj'aw 
out money upon the usual footing of a banker’s 
account ; A the first sum entered to his debit on 
the account was partly made up of the £1,000, 
to secure which the bond had betm given : — Held : 
on a plea of sntnt post diem, the bond W’as not 
satisfied by sums subsequently paid in exceeding 
in amount the £1,000, it not being the intention 
of the palsies that the first item of the debit side 
should be reduced by tlie first item of the credit 
side, but that the bond should stand to secure 
pltfs. ligainst such advances as they should from 
time to time make to delt,— H enmker v, Wiog 
( 1813), 4 Q. B. 702 ; Dav. A Mcr. 100 ; 1 L. T, 
O. S. 220 ; 7 Jur. 1058 ; 114 E. K. 1005. 
Annotaitons : -Diltd. He Boys, Eedes v. Boys, Ex p. Hop 

Plantcw Co. (1870), L. H. 10 Eq. 407. Folld. City 

Dboomit Co. p. McLean (1671), L. H. 1) C. P. 002. Coxud. 

Deeley r. Lloyds Bonk, 110121 A. C. 750. Reid. Merrimau 

V. Warti (1800), 1 John, 11. 371 ; Mossc v Salt (1863), 

32 Boav. 209; Re Handlton. Ex p. Smith (1877), 25 

W. U. 700 ; Ht Halletfs Kbtatc, KiiaUdibull u. Hallctt 

(1880), 13 Ch. V, 696 ; Cory v, Turkish S.S., The Mecca, 

[18971 A. C. 286. 

1164. Terms of wiitten agreement.]- - 

A customer borrowed from bis baidLers £2,000, 
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which was placed to the credit of his current 
account, & to secure the debt gave them ten 
promissory no^ payable at intervals of a week. 
At the same time a friend of tlie borrower wrote 
to the bankers as follows : — “ Vou having this 
day at my request placed the sum of £2,000 to 
the credit of Afr. 0.*8 ” (the borrower’s) account 
with you, in the event of his promissory notes & 
interest or any of them representing that amount 
not being paid at the due dates, I hereby under- 
take, upon demand, to secure payment of the 
same,** by a mtge. of certain spccilied prt)perty. 
On the lirst five due dates the sums reprc'sented 
by the first five notes respectively were debited 
by the bankers to the customer m tlie current 
account ; & on each of the first tw(^ duo dates 
enough cash was paid in to the account in the 
course of the day to liquidate the amount of the 
note. On the remaining three days the balance 
throughout the day was against the customer. 
The amounts of the last live notes were not 
entered by the bankers in the ac*(‘ount at all. 
The payments in to the cr<»dit of C, to his cuiTcnt 
account. At to another special account after the 
last note became due, were suflicient to co\er 
all debits up to Ac including the last note ; but 
the accounts were during all this time overdrawn : 
— Held : the bankers were bound to apply all 
moneys paid in first to the iioU*s secured by the 
surety which liad fallen due ; Ac the debt was, 
moreover, dischargeil, on the principle of Clayton's 
Case (1810), 1 Mer. 572, The real question is to 
be determiiu'd on the written agreement between 
the parties (Hacon, V.-(\). — Kinnauid v. Webster 
(1878), 10 Ch. J). 139; 48 L. J. Oh. 348; 39 
T. 494 ; 27 W. 11. 212. 

Annotaiioti Expld. r. Baldivm (lh7U), 40 h. T. 


1165. .] — Browning v. Baldwin, No. 

GOO, ante, 

1166. Separate accounts kept.] - 


Pltfs. lent £1,000 to B., one of their customers, 
upon the security of a joint & several i)i*omissory 
note, payable on demand, made by B. Ac deft., a 
solr., Ac also upon the deposit of the deeds of a 
house of which B. was the owner, together with a 
memorandum signed by B. that the deeds were 
deposited as security for any general balance not 
exceeding £1,000, which might then or thercafttu* 
be due to pltfs. from him. The memorandum 
contained an undeitaking by B. to execute a 
legal mtge. of the house, but this undertaking wjis 
not carried out. Subsequently, in Mar. 1875, an 
arrangement was entered into without the know- 
ledge of deft., between pltfs. Ac B. whereby it 
was agi’eed that pltfs. should not press for repay- 
ment of the loan, but that B. should pay instead 
a higher rate of interest than that on which the 
loan was originally made, Ac this higher rate 
was afterwards debited to B. in his current account. 
The loan Ac current account wore always kept 
distinct, Ac for some months subsequent to this 
arrangement pltfs. always had a balance exceeding 
£1,400, to the credit of B. Pltfs. having pressed 
for the execution of a legal mtge. with the usual 
power of sale, deft.’s partner, on behalf of Ac in 
the name of his firm, prepared a legal mtge, to 
pltfs., another solicitor acting for B. This mtge. 
which was executed by B. secured the pajment 
to pltfs. of any sum not exceeding £1,500 which 
might thereafter be due to pltfs. upon B.’s general 


account with interest at G per cent. Ac also con- 
tained a covenant for ])ayment three montlis aftoi 
demand, & a power of side in case of default. In 
an action brought upon the promissory note 
against deft., aftt'r default made by B. ; —Held : 
(1) deft, had signed Ac wius liable upon the pn>mis- 
soiy note os principal, Ac as there was no evidence 
to show that pltfs. had agreed to accept deft, 
merely as surety, he wei> not entitled to be treated 
as such. 

(2) Assuming deft, wns Ac had been accepted 
by pltfs. as surety for B. the transaction of Mar. 
1876, did not amount to such a giving of time to 
B. as to dischai-go deft, from his liability on the 
promissory note; (3) pltfs. were not bound to 
discharge the loan, whi(‘h had been kept distinct 
from tlie current account, by appr<Jin’iating to the 
payment of the promissory note the balance which 
they held to the credit of B. — ^'oiuc City Ac 
County Banking Co. t;. Bainbiudgb (1880), 43 
L. T. 732 ; 45 J. P. 158. 

1167. .]— Brad FORD Old Bank 

r. Sutcliffe, No. 1G13, post. 

1168. Bankruptcy of debtor when guarantee 

given —Knowledge of bank -Ignorance of surety.] 
— Wliere bankem, with the knowledge of an act 
of bkpey. committed by their ciistonior, t<)ok a 
guarantee from a surety on his behalf, to secure to 
a given amount all sums th(*n or theieafter to 
become due Ironi the customer, but th(» surety 
had no noth'e of the act of bkpey., A: alterwards 
paid to the bankers tiie full sum tor which he was 
guarantee, without specit^ing to Which iiortion 
of the banker’s d(*bt th(‘ ])aym(‘nt w^as to bo 
applied:- Held: such jiaynitMit >vas U) go in 
reduction of that portion of the bankers’ debt 
which was provable under the liat, k not of that 
which was not prov.ihh^. He Mason, A’.r p, Suarf 
( 1841), 3 Mont. 1). & De 0. 490; 8 .)ur. 1012. 
Ct. of B. 

Alteration of status of parties - Increase or 
decrease in numbers.] - >SVc Sub-sect. 1, A. (6) i., 
ante. 

Appropriation generally.] Sec Contract, \\)1. 
XI 1., pj). 474 et seq, 

H. Set-Off as bclween Pruaipal Dthivr and 
Credit or. 

See PaH VI., Sect. 3, sub-sett. 2, ante, 

C. Other Modes oj Fulfilment. 

1169. Execution against debtor Bail bond.] - 

V. Ewer (1735), Barnes, GG ; 91 E. K. 

809. 

1170. Sale of goods the subject of guarantee - 

Sale at profit — Misappropriation of proceeds by 
debtor.] —Words in a guarantee “ In eorisideranon 
of, etc., I guarantiee the payment by A. of any loss 
which may possible accrue to you on your share 
of this transaction //c/d ; the liability of 

the party giving the guarantee feTininated upon 
the sale of the goods at a profit, so as not to 
include a loss occasioned by the misappropriation 
by A. of the proceeds of sale. - /ic Eacy, Ex p, 
De Souza (1853), 1 Banki*. k Ins. K. 30. 

1171. Distress levied against debtor -Dis- 
trainors also mortgagees of goods distrained— 
Mortgage additional security for debt.]- Pearl t;. 
Deacon, No. 815, ante. 


PART IX. SECT, U SUB-SECT. 1.— C. 

p. Accounts of jninriptd debtor adopUd d; passed by creditor.}— Q uksvvelt v. KlNCAimiNK TOWNSHIP (1915), 9 O. \V. N. 
370 ; 85 O. L. R. 344.— CAN. 
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Guarantee and Indemnity. 


Sect, 1. — Fulfilment of purpose of the guarantee: 

Suh’secl. 2, Se c t, 2r Sub-sect, 1 , A, tXr It.] 

Sub-sect. 2. — By Subety. 

1172. Fulfilment of conditions of guarantee— 
Ensuring attendance of debtor — Time given to 
debtor by creditor — Debt payable by Instalments.] — 

Debtor gave a cognovit for the payment of his 
debt by instalments of £5 with a iiroviso that on 
default made in paying any instalment, judgment 
might be signed As execution issued for the whole. 
By agi*eement of even date with the cognovit a 
third paiiy undertook that, within seven days 
after any notice given to liim for that purpose, 
the debtor shriuld attend at a certain jdace, so 
that, in ease of any of th<^ instalments not being 
previously discharged, a ca. sa, to be issued on 
the judgment to bo entered up on the cognovit^ 
miglit be duly executed ; in default of debtor’s 
appearing at tlie tim<‘ & place stipulated, the 
surety undertook U) pay the debt At costs. The 
first instalmc'iit being un])aid, At notice given, 
debtor apjs'ared at tJi(‘ proper time At place but 
was dismissed on promising to ])ay the £.5 in a 
few days, which he did : Held : the agreement 
of th(i surety was satisfied by his having once 
rendered the d<‘htor to b(' taken in execution on 
the cognovit ; k lu* was not bound to produce 
him again upon notice*, on default as to a subse- 
quent instalment. 'ruiiNER v, Pyne (1834), 1 
Ad. At Kl. 31 ; 3 Nev. At M. K. B. 354 ; 3 L. J. 
Iv. B. 120 ; 110 E. Ji. 1120. 

1173. Payment — Into court — Guarantee for 
annuity- -Annuity subsequently set aside.] — Where 
a surety tak(*n in execution, under a judgment 
t*nt('i’ed up on a warrant of attorney, given by 
him to secun* the payment of an annuity, obtained 
an order to be discharged out of custody on pay- 
ment irjto ct. of the biilanco which might be found 
due to the grant(*<*, on taking an account before 
the I’rothonotary ; k the principal afterwards 
succeeded in setting aside the annuity deed A^ 
other securities on wfidch it was founded, tipon 
the ground of an illegal retainer of part of the 
consideration money, on payment of the balance 
>\hich might be found to be due to the grantee, 
on an account to be taken by the Piothonotary ; 
k the surety afteiwards applied to bo discharged 
out of custody, on the gi*oimd that the deeds 
were set aside* as against his principal ; the ct. 
refused to interfere, unh'ss he had previously paid 
the balance into ct,, according to the terms of 
the first order, or would give seciuity to the 
Prothonotary to cover tlie amount which might 
ultimately be found to bo due fi*oin his principal 
to tlie grantee of the annuity. —Wiu-tamson v. 
(lOOLi) (1823), 1 Bing. 271 ; 8 Moore, C. 221 ; 
1 L. J. O. 8. C. P. 100 ; 130 E. B. 110. 

1174. Surety for receiver — Notice to 

creditor.] — l^roceodings were commenced in the 
common law side of this ct., against the surety 


of a receiver, to compel the payment of the 
balance, ordered to be paid to pltf. The surety 
paid the amount to the solr. prosecuting the 
proceedings, k then applied to have his recog- 
nisance vacated. The petition was served on 
pltf., who did not appear. The ct. refused to 
make the order, but directed pltf. to be served 
with a notice, that the order would be made on a 
given day, urdess pltf. showed cause to the con- 
&ary. Pltf. not then appearing, the order was 
made.— Mann v, Stennett (1845), 8 Bcav. 189 ; 

0 Jur. 98 ; 50 E. 11. 75. 

1175. .] — Shufp v. Hold away (1857), 

cited in Danicirs Chancery Practice, Vol. 11., 
8th ed. at p. 1500, 

1176. Appropriation— According to surety's 

intention — Not for benefit of debtor.]— (1) A pay- 
ment by a surety must be appropriated in accord- 
ance with his intention, k cannot be controlled 
for the benelit of the principal. 

(2) A surety guaranteed the sulficiency of a 
security covering part of the principal’s debt : — 
Held : the release of his guarantee did not neces- 
sarily vacate the security. — Wauok v. When 
(1802), I New Hep. 142 ; 7 L. T. 012 ; 9 Jur. N. 8. 
305; 11 W. B. 244, L. C. 

1177. Agreement to appropriate not 

carried oub— Effect on surety not party to agree* 
ment.J — Several i)orsons had becomt* guai'ant^rs 
of a sum of money to a bank. Thre<* of these 
])crhons deposited with the bank a sum of money 
equal to half the total guai‘antoed debt, A: such 
sum was carried to a suspense account. The bank 
had power to appropriate the money to tlie pay- 
ment of the debt, but never made such ajij^ro- 
priation Held : until apiiropriation the dejiosit 
with the bank did not operate as a payment of 
the debt pro tanio, k the liability of the r(*maining 
guarantors for the total fimount of their debt was 
in no way affected thereby. —CoMMKiu’iAXi Bank 
OF Australia t*. Wilson A: Co.’s Estate (Official 
Assignee), [1893] A. V. 181 ; fi2 J.. J. P. V. 01 ; 
08 L. T. 540 ; 9 T. L. K. 307 ; 41 W. B. 003 ; 

1 11. 331, P. C. 

Annotation : — Mentd. Edwards v. Hood-Uairh, IIDOO] 1 C'li. 

20 . 

1178. Set-off -Debt due from creditor to one 
surety— Creditor’s action against other surety.]— 
Bowyear V. Pawson, No. 773, ante. 

Bills of exchange.] — Sec BiLi>i of Exiiianue, 
Vol. VI., pp, 341-302, Nos. 2203-2389. 


Sect. 2.— DISCHARGE FROM UABIUTY. 

Sub -SECT. 1. — ^Variation of Terms of 
Principal Contract. 

A. General Rule. 

1179. Material variation — Discharges surety.] - 

Browne v. Carb, No. 1190, post. 


PART IX. SECT. 1, SUB-SECT. 2. 


q. FnXjiUntni of cotidUions of 
rantcf,] — Mac'Kivtosu v. Allls (1817), 
2 Koit, 362.— can. 


r. .1— DouKLLr. Ovtuuo Bank 

(1884). 9 A. U, 484.— CAN. 

1 . Vityment— ‘Whether advances yieen 
to principal debtor — Withoxti hnowledge 
0/ mditur. )—CitATHKK.N V. Bell (1883), 
8 A. U. 637.- CAN. 


t. Full amount of ounranler.] 

—A ffuaraiitor can onl> end hit. liability 
by uayltiK tho full amuuut ffuurautecd 
or by paying tho amount secured at 
tho time At Inforiuiiift tho creditor 
not to allow any mort* to tho debtor ou 
tho strongth of tho guarantee. — 


Roymi. JUnk r. HTKK.NS, liy-iJ 3 
D. h. li. 10dU.--CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

1179 i. Material rariation — 
charges surety.} -Mooiie r. Anpiiew 
(1864), 23 V. C. K. 307.— CAN. 

1179 ii. .] — Where an al- 

teration id made In the coiitnu*t of 
Hurctyahlp, them, iinlesH it is YYithout 
iiKlutry w'lf'ovidoiit that the alteration 
id undubHtantJal. or one which oannot be 
prejudicial to the B\in*ty, tho ct. will 
not go into an Inquiry or permit the 
quedtion to bo Bubuiitted to the Jury, 
but will hold that the surety must 
the hole Judge aa to whether he yvUI 
remain liable, notwithstanding tho 


altt'ratlon, -OiriZFAs Inhuhanck Co. 
V. CLUXTON (1886), 13 O. 11. 382.— 

CAN. 

1179 iii. .1 -Ifitf. bank 

made a loan to S. on a promissory' note 
6c an agreemont by S. to give security 
on his threshed grain. Applt. signed 
tho note as surety. Tho grain was 
hauled to an elevator & storage tickets 
issued to S. who took them to tho 
hank, which inuteod of applying them 
on the note, made fresh advances 
thereon : — J/Wd ; as the storage tickets 
when brought into the bank were 
aitpKed for a purpose other than that 
sot out in the agreement, to the detri- 
ment of appit.*8 position, he was 
thereby released. — C anadian Bank of 
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Part IX. — ^Determination of the Guarantee. 


1180. .] — The Habriett, No. 1376 , 

post, 

1181. General Steam Naviga- 

tion Co. V. Rolt, No. 1210, post. 

1182. .] — Blest v. Brown, No. 759, 

ante, 

1183. .] — Harrison v, Seymour, 

No. , ' 

1184. .] — Holme v, Brunskilt., 

No, 1210, post, 

1185. .] — Ward \v. National Bank 

OP New Zealand, No. 15S2, po^l, 

1186. .] — Whore one of several persons 

jointly & severally liable had become bkpt., & 
the alleged release was given to his trustee in 
bkpcy. : — Held: (1) as the joint liability had 
become several by the bkpcy., & bkpt.’s estjite 
was severally liable only, the release could not 
under any circumstances be a releas^^ to the other 
persons liable ; (2) the facts showed no intention 

to give a general release, but mendy to com- 
promise a right of proof against bkjit.’s (‘state. 

(2) Under the law of principal Ac surety a 
creditor must not act in a manner inconsistent 
with the contract under which the obligation of 
surtityship was incuiT(‘(l ; do anything U) pr(‘- 
judico the right of contribution b(‘twt‘en th<‘ co- 
sureties. If lie does, the sureties will be released 
either wholly or pro ianto, 

(1) Wlieri* th(‘ creditor liad eHected a compro- 
mise with the trustee in bkpcy. of one of several 
sureties, by whicli ho pr(*clud(Hl himself from 
receiving a dividend against th(‘ estatx* : -Held: 
the co-suroties W(‘r(* discharged to the I'vUnit of 
the dividend which, but for such (‘omiiromise 
the creditor might have receiwd . — Uc Wolmi^r- 
SIIAIJSEV, WOLMERSIIMTSEN V. WOLMEHSIIAUSEN 
(1890), 02 L. T. 511 ; 88 W. R. 587. 

Annoitriwn :—As to (1) Reid, lie E. W. A., [1901] 2 K. 11. 

(U2. 

1187. .] — Luninu V, Milton (1890), 

7 T. L, R. 12. 

1188. Although variance diminished 

risk.] — WiiiTciiER V, Hall, No. 1215, post. 

1189. .J — (liiANT r. Budd, No. 

1298, post. 

1190. Although damage only nominal.] 

— PoLAK V. Everett, No. 1222, jwst. 

B. Consent of Surety to Variatiojx. 

1191. Surety not discharged.] — A. indorsed to 
S. & CO. as a siicurity for advances made to him 
by theun, certain promissory notes made by B. 
While the notes were running A. stopped pay- 
ment, A5 a deed was executed by liira k 8(‘veral 
of Ills creditors, & among tliein by S. A: co. 
whereby his alTairs wei*e placed in the liands of 
the insiiectors, & the creditors, parties U) the deed, 
agreed on certain terms not to call for or compel 
payment of the debts duo from him for the period 
of tliree years. After the execution of this deed 


by A. & R. & CO. & before the notes became due, 
B. signed a written consent to the creilitors* 
signing the deed, & giving time to A. without 
prejudice to their claims on her, B. : — Held : 
her liability on the notes to S. A& co. was thereby 
revived. — Smith v. Winter (1838), 4 M. & W. 
451; 1 Horn Ac H. 381; 8 L. .i. Ex. 31; 150 
E. R. 1507. 

Asnotationa : — ^Refd. Kenrsloy r. Colo (ISlfi), IG L. ,T. Ex. 

11.5 ; Hatoson v. Gosling (1871), L. II, 7 C. P. 9 ; J'tiiliips 

r. Foxall (1872), L. K. 7 Q. JL GGG. 

1192. .] — (1) A firm were hold(*rs of a joint 

& several promissory note made by a father As 
son. Tlic son assigned all his propc*!*! y to trii8t<'es 
for the benefit of liis creditors, who w»‘re expressed 
to bo part it's to the assignment A; to bo niiniiMl in 
a sched., Ac the deed purported to contniii an 
absolute rc'lease of tlie debts without any reserva- 
tion of rights against sureties. One of the trustees 
was a partner in the above-nuuitioned firm, As 
Ihe deed was exi^culed by him As tiie oth(»r trustei's, 
but not by any other cn'ditor. It was also 
executed by the son, witli the privity Ac concur- 
ren(*e of the father. Upon its e\i‘cution as an act» 
of bkpcy., an adjiuiicatioii was pronounced 
against the son : —//c/d ; even assuming the 
fatli(*r to have joined in tin* note as a surc’ly 
m(‘rely, A5 the partner to havt‘ executed tlu' deed 
as a creditor Ac not merely as a lrust(‘e, 1 he father’s 
liability was not dischargc'd. 

(2) It is uoi uiiiwrsjiily necc'ssary, in ord(U* to 
reserve on a (‘omposilion (hsul rt'ineciies against 
suivties, that th(‘ r(*s<‘rvation should be expresses! 
in the <1 (mm1. 

(3) Th(‘ general rub*, that a sur(‘ty who lias 
concurnsl in or ratHi(‘(l an arrang(‘m(‘nt between 
his crcnlitor Ac thi‘ ])rincipal d(*b(or cannot claim 
to b(‘ discharges! by the elleet of that arivinge*- 
iiumt, was not disputed in argument (Turner, Ij.J .). 
— Be Blvkely, Bx p. JIahvey, Bx p. SruiiNa- 
FIELD (1851), 4 l)e (J. M. Ac (i. 881 ; 1 Bankr. 
Ac Tils. R. 220 ; 23 U. J. Bey. 20 ; 13 E. R. 752, 
L. .1.1. 

1193. - “* Surety blind & deaf.] ~ Vickers v . 
Bell, Bell v. Vickers, No. 339, ante. 

1194. What amounts to consent —Permitting 
creditor to sign debtor’s certificate— In bank- 
ruptcy.] — A. wj’it(*H orders to B. for llie deliv<*ry 
of goods to U., whicli ar(* accordingly d(*Uvep(*d 
to the hit1(*r upon th(‘ er(‘dit of tlH‘ former. The 
usual cr(‘dit of tli(3 trade is four months, Ac the 
bills of purc(*ls are mad(3 out in tluj namej of U. 
The period of credit is enlarged from lime to 
time without tlic knowI(*(ige of A. ; Ac U. becoming 
bkpt., B. proves th(3 amount of the goods un(l(‘r 
the commission, which exceeds mor(‘ than two- 
fifths of U.’s d(‘bts, Ac signs his certilicate without 
any communication with A., who at the time of 
th (3 bkpcy. is abroad, Ac does not return to this 
country until eight y(‘ars aft/crwards : — Held: A. 
was still liable as suix'ty for U. to B. — Lanodale 


COMMKIICK V. BWAXROX & McMiLLVN, 
1192.1] 3 D. L. U. 188 ; 33 Man. L. H. 
127 ; 11923) 1 \V. W. 11. 1201.— CAN. 

1179 Iv. .] -Pltffl. sold sbaroB 

to K. for II 10, GOO. of which $'>0,000 
was paid in cash. &, th<» ba]ane(‘ was 
socured by promissory notes, payable 
la one year, with intereflt at Gi per cent, 
p.a., payable quarterly. The aifnio- 
ment of sale provided that the notes 
were to bo collaterally secured by the 
bond of a miarantee co. To ioiple- 
ment this, deft. oo. gave its bond, in 
the penal sum of 160,000 to pltfs. 
K. Joining as obligor. Before tbo 
notes matured, K. proposed to pay a 
part of what was due upon them, & 
renew for the balance. I'ltfs. assented 


to this on condition that tb(* liability 
of deft. CO. sliould be “ renewed." 
The rate of interest was rals(‘d to 
7 per cent. A renewal r(.*eelpt was 
Issuod by deft. co . : — II eld : deft. co. 
was not dischargtMl b> rtiason of nbat 
it alleged was an alteration In tbo 
contract between tiic debtor Ar the 
obligees — l.c. by tbo Increase la the 
rate of Interest.— Ski: r. Lospon 
aCARWTEE & Acciijknt Co. (1923), 
,56 O. L. U. 78.— CAN. 

1179 V. .1 — IIorsTox’s 

EXKCtTTOIW V. Bpeirs (1829), 3 Wlls. 
& S. 392 ; 3 Sh. (Ct. of Sess.) 189 ; 4 
,Sh. (C't. of SesH.) 666 ; 1 Kac. (^oU. 
54 G.— SOOT. 

1179 vl. .1 -Union Gov- 


KuvMEvr V. Dieiuucks (1915), 30 
N. L. Jl. 458. -S. AF. 


a. Dcalinga aubacqurnt to guaran- 
let — IVhrthrr auretu diacharged. ] — A 
surety is not dlHcbargod by dealings 
b(»twocn the creditor He the principal 
debtor, Hubsociiient to the contract, 
which are manifestly to the advantage 
of the sim‘ty, or which are contem- 
plated In tbo contract between the 
creditor Sc the principal debtor, or, 
which do not amount to a binding 
contract founded on valuable con- 
Hidoration. - WKiaiiT v. Wkstkiiv 
Canada Accident & Guauantkk 
I vsi'KANCK Co., Ltd. (1914), 20 

B. C. JL 321 ; 20 1). L. It. 478 ; 6 
W. W. U. 1409,— CAN. 
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Sect 2 . — Discharge from liability: Sub-sect 1, B, 

^ .(ch (g). if) ai- {g)\ 

V. T*auiiy (1823), 2 Dow. &, Dy. K. B. 337 ; 1 
Tv. J. O. H. K. 11. 70. 

1195. .] — Tf a sur(‘ty for tho 

<lf*bt of a party wIjo bcoomf*s bki>t. do not take up 
tho profjf in tho mode p<untod out by 0 Goo. 4, 
o. Id, H, 32, lh(* creditor retains the rij?ht to prove 
iind(*r the commission & si^n the cortifleate, & 
(io(‘H not, by so doinj<, discharge the security. — 
ilAT.MTJJAi) V, Thomas (1830), L. Ac Wolsb. 201. 

1198. .] — (1) A surety for a 

hkpt. is not discharged by the creditor’s signing 
the }>k})t.’8 coH ideate, oven aitc^r notice from the 
Hundy not to do so. It is tlio duly of tho surety 
to pay Uie debt, Ac if lio doclinos so doing, thoiv^by 
permits the cr<‘ditor to i)rov(‘, tho signing tho 
cold i deal o of conformity, which is a power given 
by tiio statid>o to the proving creditor, cannot 
ho consi<l('red as an act done by tho creditor 
wliich alt<'red th(‘ surt'ty’s right, witiiout his 
control, Ac scaretdy, indeed, wiUiout liis consent 
(Tinoal, ().,!.). 

(2) Tiie ground upon wdiich it lias h(*en extended 
tlial tliis procee<ling amounts tx) a rel(»ase is the 
general acknowledged principle that wherever the 
creditor so deals with his deddor as to alter the 
rights of the surety against tho debtor, the surety 
is discharged at law (Tindal, O.J.). — Duowntu 
V. Cauh (1831), 7 Iling. 508 ; 5 Moo. & P. 497 ; 
9 L. .7. O. H. a i\ I It ; 131 E. K. 197. 

AiinotaWma : . /o (1) Re!d. Kills v Wilniot (lS7i). L. R. 

10 K\th. 10; Heckctl c. AtUljmnu (1882), 9 Q. B, 1), 

78*1 

1197. — Knowledge of transactions —Between 
creditor & debtor.] A., 11. & (1. contracted with 
a CO. to (‘\eeiit(» certain works on given terms. 
I). Ac 10. gave a bond as their sureties for tho per- 
formanci^ of the contract. A. Ac D. r(‘tirod from 
the partnership, Ac E. was substituted. After- 
wards dispuU\s arose between the eo. & 0. Ac F. 
os to tho conduct of the works, Ac various trans- 
ai’tions took place by which th(* terms of tho con- 
tract were vari(‘d, Ac during which tho co. paid 
to (k Ac T*\ certain mon(‘ys which it had b(»en 
agreed originally should be paid to A., 11. Ac G. 
1). & E., tho Burolu'H, w'civ no parties to these 
transactions, Ac gave no exiiress consent : but 
ih(‘y had bcim the soils, of A., Ik Ac (k in the 
original cord i act ; knew of all tlie subs<'quont 
transactions, Ar acted as the solrs. of G. Ac hk, & 
as suc h solrs. prepared many of tho documents 
iHHiuiiHHl for such transactions. The co. having 
brought/ an action on tho bond against tho surotios, 
for broach of tho contnud, they tiled this bill to 
rt'straiii the action : — Held : the sureties were 
not discharged. At tlio action could not be stopped. 
— WooDcrxK V. Oxn-'OHD Ac Worcbstkii Ky. Go. 
(1853), 1 Drew. 521 ; 01 E. R. 551. 

J ntudai ion : -Menid, Nonw v. I»ollook (1886), 33 Ch, D. 

5X 

1198. Bankruptcy of surety after consent given — 
Creditor no knowledge of bankruptcy — When 
effecting variation.] — A Ijondon house guarantt^ed 
certain payments to be made by a Paris house. 
Tho solvency of tho Paris house becoming doubtful, 
the Ixiudon house duly authorised the creditor 
to act according to the best of his discretion in 
the settlement of the affairs. Tho creditor 
accordingly went to Paris Ac entered into a com- 
position for the debt with tho I*aris house. After 
the departure of the ci*editor from England, Ac 

E revious to tho composition, a commission of 
kpt. issued against the London liouso, of wliich 
fact tho parties to the composition were ignorant : 
— Held : the bkpey. did not determine the 


authority. — i2e MacDonnbix, Ex p. MacDonnbll 
(1819), Buck, 399. 

C. Particular Instances. 

(а) Separable Contracts. 

1199. Alteration in one transaction — Surety not 
discharged from other — ^Transactions entirely dis- 
tinct.] — When one enters into a bond as surety 
for tho performance by another of two things 
which arc separate At distinct, a subsequent altera- 
tion of the principal’s contract as to one of them 
without the surety’s consent does not release 
the surety from his contract of suretyship as to 
the other. By agrc‘ement between pltf. Ac S., 
pltf. ajpeed to purchase of S. tho ship Bevonport^ 
the price being a sum of money Ac tho transfer 
to 8. of pltf.’s ship tho Lord Dalhouaie. Pltf. 
also agi*eed to lend 8. £8,000 on mtge. of tho Lord 
Dalhousie ; Ac S. agreed to repair her, so as to 
class her eight years A1 at Lloyd’s ; Ac also to 
do anything remaining to bo done to the Devon- 
port within two weeks after that ship’s arrival 
in London. Deft., as surety for 8., gave his bond 
to pltf., conditioned to be void if 8. forthwith 
repaired tho Lord Dalhousie^ & if 8., within the 
two weeks mentioned did all that remained to 
be done to tho Devon port. Pltf. Ac 8. afterwards, 
without the knowledge of deft., made another 
agreement, whereby the time within which the 
Devonport was to bo completed was shortened, 
Ac more was to be done to her than was included 
in tho original agreement: — Held: tho condi- 
tions in the bond as to tho Lord Dalhousie Ac tho 
Devonport wore separate Ac distinct ; Ac deft., 
thougli released by tho alteration made by tho 
second agreement in tho terms of the first from 
his liability so far as related to the completion 
of tho Devonport^ was not released from his 
liability in respect of the Lord Dalhousie. — 
Harrison v. Seymour (1800), L. R. 1 G. P. 518 ; 
liar. Ac Ruth. 507 ; 35 L. J. 0. P. 201 ; 12 Jur. 
N. 8. 924. 

AanotaJtiona : — ^Distd. Croydon Ooh Co. t?. Dickinson (1876), 

1 (’. P. D. 707. Refd. Poluk V, Evorott (1876), 31 L. T. 

128. 

1200. Debt payable by instalments.] — 

A principal with sureties lor the performance of 
the contract contracted to take tar from a gas 
co,, Ac to pay for each month’s supply within the 
first fourteen days of tho ensuing month, unless 
tho CO. should by writing allow a longer time for 
payment. After the expii*ation of the first 
fourteen days of Aug. tho co. took a promissory 
note from the principal for the amount duo for 
July. Default was made by the principal in pay- 
ment of tho amounts duo for July, for Aug., Ac 
for 8c*pt. : — Held : time having been thus given 
for the payment of the amount due for July, the 
sureties were discharged as to that amount ; but 
not as to the amounts due for Aug. Ac for l^pt. ; 
the contract being separable, Ac the position of 
the sureties as to those amounts not being afiected 
by the giving time for payment of the amount 
due for July. — Croydon Gas Co. v. Dickinson 
(1876), 2 0. P. D. 46; 40 L. J. Q. B. 157; 36 
L. T. 135 ; 25 W. R. 157, 0. A. 

Anfiotaiions : — ^Re!d. Holme v Bruuskill (1878), 3 Q. B. D. 

495 ; Allianoo & Dublin Gas Consumers* Co. r. Blott 

(1886), 3 T. L. H. Ill ; Egbert v. National Crown Bank. 

[1918) A C. 903. 

(б) Advances on Loans, 

1201. Form of advance — Accepted bills — Instead 
of consignments of goods.] — By the old law of 
Francci where the dealing between a principal Ac 
his debtor is of such a nature as to operate simply 
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as a prolongation of time for the payment of the 
debt ; if the surety is not precluded by such 
dealing, from suing the debtor for liis indemnity, 
he will not be discharged : but if such dealing 
between the principal & liis debtor amounts to 
a present, though but pro icmporc payment, as 
the surety cannot then sue the piincipal debtor, 
he is discharged from his guaranteoship. 

Where, therefore, a paity b(*came surety, upon 
an agreement for securing certain advances, by 
future consignments of W(^st India produce, Ai 
after such advances, but before any consignments, 
the party having contracted to make the same 
accepted bills to the amount of the advances : — 
Held : inasmuch as such acceptances oiierated as 
a pro tempore payment of the sums advanct‘d 
under the agreement, the surety was discharged. 
— Belunghaji V, Freer (1837), 1 Moo. (1. 0. 
333; 12E. B. 841,P. (J. 

1202 . Contract for delayed advance —Advance 
made immediately.] — K., tog<*t]ier with ,1. as his 
surety, gave a promissory note to bankei's, who 
were to give to R. a draft, payable at tlirce months. 
No draft was given, but the bankers immediately 
advanced the amount to It. without the cemeur- 
rence of J. : — Held: this was a substantially 
different transaction, k J. was released from his 
liability as surety. — B onskr c. Oox (1811), 13 
L. d. (Jh. 2(10; 2 J.. T. O. S. 403; H Jiir. 387, 
L. 0. 

^innainfions Distd. Cooper r. K\unh (18(57), K. 1 En* 

45. Refd. Archer r. lliidson (lh-U5). 7 L. T. O. S. 105 ; 

heekott V. AcMj m«a (18h2), 0 Q. ii. J). 783 ; Waid v. 

National Bank of Zeuhuid (1883), 8 (’us. 

755; lU Wohner-diuiisen, Wolinershanseu v. \\ohnei'»- 

liauHcn (1800), (52 L. T. 541. 

1203. Advance by loan society — Variation In 
terms of discount.] — an action by tli(‘ payee 
against tlu* maker of a promissory note, deft, 
pleaded that the note was made by him jointly Ac 
severally with, k os surety for A., to secure the 
repayanent of a loan of £20, advanced by a certain 
loan sooi(‘ty to A. ; that the loan was advanc(‘d 
by the sociedy in the ordinary way of business ; 
that, according to the rules of the society, it was 
to be repaid by weekly iustalmtuds ; that <Us- 
count to the amount of 2.y. in tlie pound, & no 
more, was to be cliai'god by the society to A. ; 
that tlie society wixmgfully & fraudulently, k 
contrary to tin* rules, k without deft.’s consent, 
d(*(luctod from the loan a larger sum of money 
than at the rate of 2,^. in the pound, to wdt, the 
sum of 125.; Htld : the surety was liable. — 
Brown v. Wilkinson (1844), 13 M. k W. 14; 
13 L. .1. Fx. 302; 3 B. T. O. 8. 101; 153 
E. K. 0. 

Annotation ; — Refd. Tlayner v. Funsey (1859), 28 L. J. Ex. 

132. 

(c) Hanking Guarantees, 

1204 . Transfer of account — To debtor & third 
person.] — Defts. signed a note jointly & severally 
with one C. B., the elder, as security for his account 
with pltfs. as his bankem. They were aware that 
0. B., the elder, a maltster, paid in to his account 
sums received by him from his son, who was in 

PART IX. sEcrr. 2. suB-sEcrr. i.— 

c. (g). 

b. Change in mode of remuneration 
— Affent.} — To a declaration againut a 
surety on a bond, conditioned lor the 
performance of his duty by W. while 
In pltfs.' service as their aireut, or in 
any other capacity w'bat«oever, deft, 
pleaded that W. entered pltfs.* employ- 
ment as agent at a certain oommfsHion 
or percental on the business done, & 
deft, executed the bond under the 
agreement that he should be so paid. 


business as a miller, k paid his son such sums os 
ho required ; but the cheques were drawn k the 
accounts kept in the name of the father, k it 
did not appear that he k liis son w<*ro partners. 
Afterwards, a balanco being due from i ho fat her, 
the father, in the son's presence, ngr(*ed with 
pltfs. that in future tJie cheques should be drawn 
k ih(' accounts kept in the name of “ 0. H. k Son " ; 
k this was done, but nothing was said to the son 
as to tlio transfer to the now aceount of the old 
balance due to pltfs. from (J. B., the cider, & no 
balanco was struck on pltfs. books ; it wi\s simply 
carried on to the new accounts, with the account 
of the credit on the other side, k the pa.ssbook 
was unaltered. Afterwards, a larger amount than 
the amount of t he old balanco was paid in generally 
to the new account, but (>. B. k Son th(*n failed, 
then* being then a balanco against them exceeding 
the amount of the not4\ lu an actifm against the 
sureties, the judge having left it to the jury 
whether the arrangement really wjih made as 
a])poart'd in the books, k they having found for 
pltfs., the (1. refused to sot aside the V('rdiot as 
against the weight of evidence, k lield that tluM’o 
was no ovudence for the jury that the old account 
was transhTrt*d to the father k son, so that deft, 
was not discliarged. -Allwvay v. IIaubts, Alla- 
WAV V, Roberts (1800), 20 J.. J. Ex. 214 ; sid) 
no7n. Alla WAY r, IIknnictt, Allaway a. Harris, 

2 J.. T. 131 ; 0 Jur. N. S. 317. 

1205. Increase of rate of interest.] - tkjnEUT r. 
National Drown Bank, No. 1008, j)ost, 

(d) Itills of Korehange, 

See Bills of Exchange, Vol. VI., pp. 405-413, 
Nos. 2037-2070. 

(c) Huilding ('onfraefs. 

A^ee Builoing 0(>NTUA('’r.s, Vol. Vll., pp. 427- 
130, Nos. 370-385. 

if) Composil’ams and Deeds of Arrangement, 

Sec BANKRUirrcv, Vol. V., pp. 1100-1 HH, 
Nos. 9012-0038. 

{g) Fidelity Guarantees. 

1206. Agent— Irregular conduct of creditor's 
business— Breach of revenue regulations.] -A., 
B., a, 1)., k t]., carried on tnuhHn partnership, as 
distilhTs, k C. aJone carrif'd on the business of 
a retail dealer in spirits, within two mil<‘s of the 
distillery, contrary to the 4 Goo. 1, c. 94, ss. 132, 
133, k his name was not instated as one of the 
partner in the (listill(‘ry in llie Exeiwj-book, or 
licence, as re(iuired by J^jxcise Licenees A<*t, 182.> 
(c 81), 8. 7;- Held: these being mere lie venue 
regcilations, tin* breach of them by one of the 
partners, witli the knowledge of tlie others, did 
not render the trad(‘ carried on by th(^ flvo so 
illegal as to deprive them of the right to recover 
the pric e of spirits sold by tliem, or for the broacii 

clerk, under wliieh the latter was to 
roeelve no eobts but diBburBcmcntii 
only In all Bulta entered with him by 
Rltis. in which nothing was reallsca, 
8c he on Mb part guaranteed that the 
ct. had jurisulction. This wan subsC’ 
quontly varied by giving to the clerk 
fifty otuiis In addition to the dlsburse- 
ineutn in such suits. Periodical state* 
meuts wore made from time to time 
aecx>rding to tbo agreement, & a 
cheque given fc^r the balance thus 
shown. It was afterwards discovered 
that the statements were Incorrect, 


; that afterwards pltfH., without deft, s 
nowlodge or consent, changed the 
lodc of remuneration to a nxed 
ulnryi—JIfld: n*i defence.- B ank 

K TonoNPu r. WiLMui (18.»9), 19 
J, C. K. 73. -CAN. 

C, .]— ClIlTOUPri, ^KTf; 

. VlVA^AK, KTC. (1920L I. h. R. 45 
5om. 157.— IND. 

d. JHi'isitm court clerk.] — 

Lfter defts. had become suretleH for a 
Ivlslon ct. clerk, a special an»nge- 
icnt was made between pltfs. & the 
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fiect. 2 . — Diachartje from IMnlUy : f<vb-aecl. 1, C. 

W. ( A) 

of a j^uarantoe for the dup accounting of an agent, 
tf) whom they liad consigned the spirits for sale. 
— IhiowN V. Duncax (lH2i)), 10 Ih <te 0. 93; 5 
Man. & Ky. K. Jh 1J4 ; 109 h’. It. 38.') ; svb riom. 
JlKowNK V, Disc AN f L* Welsl). 91 ; 8 L. J. 
(). S. K. B. 00. 

AniuiffUionH : Refd. Forster v. Taylor (1831), 5 B. & Ad. 
887 ; (’oik- r. Kovvlarids (1830), 2 M. be W. 149; Bailey 
r. Burns (1819), 12 i). B. 905 ; Taylor r. (’rowland Oas 
be (’oko Co. (IS.51), 10 Fxch. 293 ; Brlghtman v. Tate, 
11919] 1 K. B. 103. 

1207, Method of accounting — Left entirely 

to employers --Method of accounting varied.] — 
J'ltfs., botlJe-irianufacturers, appointed M. their 
agent for tlu'. sale of bottJ(*8 on commission, & 
rec(dved the following guarantee signed by dc‘ft. : 
“ 1 hereby agr(‘e to guarani (‘(‘ iny brotfuT M.’s 
intromissions as your ag(uit in to the extent 

of £{*>00.” 3^110 t<‘rm8 of sale l)(*tw(ien pltfs. & 
M. at the tim<‘ of the guarantee were, that th(i 
inoneys rc-ceived sliould bo rtuiiitied from timo to 
time, At an account of sales rend<T(‘(l at the end 
of eacli montli, or whem required, Ac an account 
current (*v<*ry thr(*(j wefjks. It was soon after 
agr(*<Ml b(*tw(‘(‘n pitf.’s Ac M. tliat the account 
currtmt should be ren<h*rt‘d every six months ; 
Ac subs(‘(ju()ntly, in ])ursuanc(‘ of an agreement 
b(‘tw(|en tliem, J\l. frcun time to timo gave his 
I)romissory nol(*H to j)ltfs., payable four months 
aftf!r dai<‘, for sums having no ndation to the 
amount du(* from liim, Ac {iltfs., as the notes b(‘<*ame 
due, transmilt(‘d M. the dithuHmeo i)etw(‘en the 
money them in his liands Ac the amount of th<‘ 
not(‘.s. Deft, had no knowledge* of Ac nevtT 
in(juir(*d as to the original or subse(pi(‘nt t(*rms 
of d(‘aling -//c/d ; th<5 alteration in the mode 
of accounting paying did n(»t discharge the 
surety.-- S tkw ART a. M‘Kkan (1855), 10 Kxch. 
975; 3 0. J,. U. 400; 21 L. J. hlx. 145; 21 
L. T. O. S. 275 ; 3 W. K. 210 ; 150 JO. It. 010. 
-Omoa/BVm ; -Gonad. SaiuU-rHon v. AhIou (1873), 42 B. J 

1208. Agency terminable on notice — 

Length of notice varied.] -Declaration on a bond 
given to pltf. by deft., which recited that by an 
agreeiiH'nt of oven date pltf., had agreed to admit 
3. into his s('rvice as “clerk Ac traveller,” not 
further stating tlie ttTins of the agr(*ement, Ac 
was eonditioiied for J.’s accounting for Ac i)aying 
ov<*r to ])ltf. all moneys wliich he might receive 


on plif.’s account ; the breach alleged being that 
,T. liad received moneys for pltf. which he had not 
accounted for or paid over. Ph^as, on equitable 
grounds. Second, that the original agreement be- 
tween pltf. Ac J. was that it should be teiminable by 
one month’s notice ; Ac that pltf. Ac J . aiterwiirds, 
Ac before the defaults sued for, made it terminable 
by three month’s notice, without jdtf.’s consent. 
Third, that before the defaults 8U(*d for, J. had 
committed other defaults of the same kind ; that 
pltf. had, wdth a knowledge of tliosc defaults, 
continued to employ .T. in liis service without 
notice to deft. ; Ac that the d(‘faults sued for 
weie committed during such continuance of the 
service. On demurrer to tlie.so pleas ; — Held : 
(1) the second plea was bad, on the ground that 
it did not show that the term as to the period of 
notice was made part of doft.’s contract, Ac the 
alteration allt'ged did not in fact mat<u*ially add 
to deft.’s ri.sk ; (2) the third plea was good, on 
the authority of Phillips v. Foxall, No. 1089, post. 

The ease of JHiiUips v. Foxalt, No. 1089, post, 
clearly sliows that if any default or breaches of 
duty, whether ))y dishonesty or not., liavo b(‘en 
committed by the employed against the employer, 
under such circumstances that the ernidoyer 
might have dismissed the (*mployed, tlie surety 
is entitled to call on the cmploy(*r to dismiss liiin 
(Kelly, (IB.).— Sanderson r. Aston (1873), 
L. li. 8 Exch. 73 ; 42 L. J. Ex. 01 ; 28 D. T. 35 ; 
21 W. R. 293. 

Annoi(tiion’i : — As lo (1) Consd. Holme r. Brnnslvill (1878), 

3 Q. B. D. 495 ; Jjouom e. M.iiiprhan be Fearon (1884), 

<’ab. be El. 310. yls (o (2) Distd. Durham (’orpfu r. 

Fmvlcr (1889), 22 Q. B. D. 391. Refd. Jjowch r. Alauifliau 

& Fearon (1881), Cuh. iSc El. 340. 

1209. Rate or tax collector — Performance under 
specific statutes —Alteration in rate of tax — By 
subsequent act.] -TJie condition of a bond, aft(‘r 
reciting that “ A. had beiui api)oint(‘d a collector 
of the ])i*operty, income Ai assess(‘(l taxes, which 
had h(‘<‘n or tlier(‘aft<*r should be (‘barged or 
assessed within the parish of J)., under k, by virtue 
of the sev(‘ral Acts relating to the said dnti(\s,” 
])rovide<l, in tlu* usual t(U‘ms, that I lie bond should 
bo void if A. should juxiperly dlscliargc* Ur* duties 
of his olViee. 

By a Bubseq\iont Act the income-tax was raised 
2d. in the pound -//c/d ; this alt (-rat ion in tlu* 
law inciva.sed the risk of tlie Rurt*ties A: avoided 
the bond. B.vddkr v, Einc’II (1857), 29 L. T. 
O. S. 88. 


A' Uiat mom*yH odlk-i-toil by the clerk 
had not Immmi paid over: Held: tho 
Hpoclal nrmiigomcnt. luado witli the 
clerk dlHcharifod the 8urcti<\s. Vk-- 
TOHU Mutism. Fiuk jN.mTKVN(’K Co. 

. D.vvinsox (1883), 3 U. 11. 378. — 
CAN. 


«. Treasurer - Imposition of addi- 
tionot iujcrs siucr daU of guaranicc.] — 
Tho imposltioa of additional taxes to 
those asHossod at tho timo of taking 
tho Hoeurlty, & the inerea.so of the 
risk thereby, did not vitiate a bond 
given for tho general nerfonnanco 
of duties cS: pnymont of all inoneys by 
tho tnuiHurcr for the townsldp. - 
Bkvkulky Township r. Bvklow 
(1800). 10 C. V, 178. -CAN. 


f- ■ 't'erms of guorantee not 
complied with- Vuirli/ audit,] -Action 
on a guarantee policy for loss siiHtninod 
hy pltfs. through the default of D., 
their Hocretury-treasurer. The gua- 
rantee proposal contained certain 
Mtutoinonts which were made to form 
port of the eon tract, one of which was 
that 1). 8 houkH would be Italunced 
be clotjod at the end of each year, 
tie that tho cash A: Recuritietii at pltfs.’ 
cTCHiit at each Imlanoing time would 
be examined be verified by tho auditors 


as lequiied by tho statute: Ihld : 
1*. not being an ineorporutc«l town 
witlulrawn from tho county, the audit 
sliould have been made by the county 
amlltors, A: not, ns here, by the town 
auditors; Ac os there was no audit 
in fact, the toniiH of the guarantee 
liad not heoii complied with. — I’Aitm 
Boakp op Kdcoatiox V. (’niZK.Ns 
iNHUnVNCK Ac iNVresTME.N'T (.’O, (1879) 
30 C. 1». 132. - CAN. 

g. Non-compliance with Urms of 
co/ifmcf.l — In an action u|)on a policy 
ls.sued by defts. ^inruuteciiig tho 
honesty of an employee of pltf. : — 
Held : pltf. had not complied with tho 
terms of the contract between himself 
Ac defis.. A: pltf. could not recover. — 
Guay e. Employers* Li.vBiLrrv As- 
HVR.VNPK Goupx. (1913), 23 W. L. K. 
.527 ; 4 W. W. H. lOG ; 10 1). L. K. 
3G9.--CAN. 

h. Tehsildar — Tehsil account not 
rnulercd yearly.] — Kanai Prosad Bosk 

V. .fOTlNDUA KITMAU ItOY C’lIOWDHUY 
(1909). 1. L. It. 3G Culo. 626.— IND. 

k. Hate or tax collector — Alleged 
non-i'ompHance with statutory orders — 
jSo negligence on port of creditor .] — 
Bo.vkoal Cot^NTY Council v. Life Ac 


llLAiTii AsariivxcK Ah.socn., 119091 
2 1. 11. 700.- IR. 

l. JJabiliig of surety— Failure to 
account— Defalcations piciHons to date 
of bond.]- TCLTJV.MOUK I khan Dih- 
TRUT CorNUL r. llouiNb (1913), 48 
1. L. T. 180.— IR. 

m. IJxhnsion of period of employ- 
ment of trardhr—U hither material 
alteration.] — B> an agreement A. under- 
took to act as traveller to a firm Ac 
to collect monc>s for them, for llireo 
years, at a fixed saluiy parable 
monthly. A cautioner bound hiinself 
in a ht‘pnrate document in general 
words “for the due A: punctual pay- 
ment of the sums of monex collected ’* 
by the traveller. It did not appear 
that tho terms of the prineipal con 
tract were comnuinlcuted to him. At 
tho expiration of the throe years the 
einplo J inent w as renewed for a second 
period of three years by a xvrlting 
appendeil to tho original minute. 
Defalcations subsequently occurring, 
tho linn sued the cautioner for the 
recovery of these : — Ihld : the cau- 
tioner w'as bound under the bond 
in question until he either intimated 
withdrawal or tho service tormina ted 
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1210. County court bailiff — Jurisdiction of court 
subsequently increased — Nature of office changed.] 

— Pybus V, Gibb, No. 1263, post. 

Change of status of parties.] — See Sect. 3, 8ub> 
sect. 3, 

(h) Sale of Goods, 

See, generally. Sale of Goods. 

1211. Alteration of credit.] —Bastow r. Bex- 
NE'PT, No. 036, ayite, 

1212. Reduction in agreed price.] — Alliance 
& Dublin Gas Consumers’ Co. v, Blott (1886), 
3 T. L. B. 111. 

1213. Continuation of supply— Accumulation of 
payments due — Alltan(^e A: Dublin Gas Con- 
sumers’ Co. V, Blott (1886), 3 T. L. K. 111. 

1214. Subsequent restriction imposed on debtor — 
Creditor to have sole right of sale — Or commission 
in lieu.] — Stewart A: McDonald v . Young 
(1891), 38 Sol. Jo. 38o. 

(0 Ollier Cases, 

1215. Contract of lotting — Milking cows — Re- 
duction of number contracted for.] — A variance 
in the j)f*rforraanec of a contract by pltf., with tlie 
assent of the principal, but without the cons('nt 
of the surety, will discharge th(» siu'cty, though the 
variance should t(uid to diminish his risk. 

Declaration slated that ])ltf. agreed to let, Au B. 
agreed to take, the milking of thirty cows, lor the 
sum of £7 lOs. per annum per cow, from I<Vb. 11, 
the rent to b(» paid quarUu'ly, in adv^ance, on 
Feb. 1 1, ^Tay 1 1, Aug. 1 1, Nov. 1 1, Ai deft. agre<‘d to 
])ay the rent at the times therein mentioned. 
IMtf. then av’’(‘rred perfornitinci* of th<' agrecunent by 
liiin, A: B. took the milking of the thirty cows, i , 
alleged as a breach th(i non-paym<‘nt' by deft. , 
of the rent, which became due on Nov. 1 1. It 
appear(*d in evidence at the trial, that in May 
it Wius agreed between jiltf. Ac B., the latter having 
then thirty-two cows, that pltf. inst(»ad of taking 
away two at that time, hhould bo at liberty to 
take four at the fall of the year, Ac it< afjpeared that 
between Oct. 4, Ac 20 pltf. did take away four 
cows, leaving B. after that ])eriod less than thirty. 
It was proved, that this alteration in th<» mode 
of using the cows made no substantial dilTerencc 


as to profit or loss : — Held : (1 ) tliis was an entire 
contract for the letting of tliirty cows, neither 
more nor less ; (2) pltf. in this action against a 
surety, was bound to prove a literal performance 
of that contract, that he had not done so, inasmuch 
as he had shown that during part of the year he 
had allowed B. to have the milking of twenty- 
eight cows only. — Whttciier v, Hata. (1826), 5 
B. Ac 0. 269 ; 8 Dow. Ac Ry. K. B. 22 ; 4 L. J, 
O. S. K. B. 167 ; 108 E. H. 101. 

Antiotaiions : — As to (1) Consd. Sanrlcrflon v, Anton (1S73), 
L. il. 8 Evch. 7.3. As to (2) Expld. Gordon v. Rao (1S.)S), 
8 E. ic B. 106.5. Consd. Saudoraon r. Aston (187.3), 
L. H. 8 Kwh. 78. Reid. The Harriett (1842). 1 VVni. 
Kob. Is2, 188 ; Hollier r. E>ro (1812), 9 (3. cV Fin. 1 ; 
Bonner e. ('ox (l8l4). 13 L. J. ('h. 260; Bomir c. Mac- 
Donald (1850), 3 II. L. Uan. 226 ; Holme v. Bninsklll 
(1878), 3 Q. B. D. 405. 

1216. Pasture with sheep — Surrender of land 

— Re-occupation at reduced rent.]— (1) Pltf. 
having agrec'd to let to B. fis yearly tenant a farm 
including ceri^tin hill piistures Sn a flock of 700 
sheep, deft, gave pltf. a bond to secure the re- 
(hJivery to him at tho end of ilio tenancy of i]i(3 
flock in good order Ac condition. In Nov. pltf. 
gav'e B. a notice to quit which was in(*(Tectual to 
determine the tenancy at tho expiration of the 
then curnmt y(‘ar. B. objocUid (o the insuHl- 
citmey of tlie notice Aj on Apr. 8 entered into an 
agreement with ]>ltf. tiiat B. should surnmder 
a held to pltf. Ac that B.’s remt should bo redneisl 
£10 Ac the notice to quit should ho considered ius 
withdrawn, B. them continued tenant of the farm, 
less the IhJd, at the reduced rent. In Oct. 1876, 
pltf. gave Ji. notice to quit on Apr. 10, 1877. On 
giving up the farm it wets a.sc<*rtain(‘d that, the 
flock wjus rc'duced in numlxT Ac d(‘teriorat<‘d in 
quality Ac value Ac pltf. su(>d de‘ft. on his bond ; 
— Held: tl»e ('ontractof the surety was that tho 
flock should h(‘ deli veered up in good condition 
together with tluj farm as originally thunised to 
the* temant ; the surety ought to have been eiskod 
to decide wlietlier he would assent to the variation 
in tho terms of tho Icdting, Ac not having boon 
asked to assent lie was diseliargcsl from liability. 
(2) At the trial tlio judge left it to the jury to say 
wliether the new agreement with tlx* t(‘nant had 
made any substantial or material dilTerenco in 
the relation betwesm the parties 4is regarded tho 
tenant’s capacity to fulfil tho conditions of tho 


— Nicolsovs r. Buitr (1882), 10 K. 
(Ct. ol Scsb.) 121.- SCOT. 

PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 

n. Substitution of another chattel 
’--For one described in Inn note.\ — A 
vendor of a chattel, sohl under Ucn 
note, agreed with tho purchUHor that a 
dllTeront chattel might bo Hubhtituted 
for that described In the lien note, & 
tho purchaser tliercupou made an 
exchange. Tlio new agrooment as to 
the Hubstitntod chattel was not rogis- 
terod : — Held : the lien against the 
first chattel was discharged, & a person 
who had signed the lieu note as a 
surety 6c who was not a party to the 
new contract was rcloased. — S c’IIMIDT 
V. Gavriloff, [IU23J 2 W. W. R. 173. — 
CAN. 

o. Sale of ctialtel in lien note — 
Without notice to surety A — In Haskat- 
chowau a surety who has guaranteed 
payment of a lien note Is not released 
merely because tho vendor, 'without 
notice to tho surety, &; under authorisa- 
tion of the purchaser, sells the chattel 
described in tho lion note at private 
sale for tho best price obtainable, 
where it Is not shown that tho surety 
is prej ndiced thereby, & espocioliy 
whero such a dealing is not dltforent 
from what is contemplated by the lien 
agreement. — G ray -Campbell, Ltd. r. 

J. — VOL. XXVI. 


JAM11.HON, 119211 1 D. L R. 32 ; 17 
Sask. L. R. 546; 1192.31 3 W. W. R. 
1146; affq., 119231 3 D. L. H. 845 ; 
3 W. W. R. 478 ; 17 Sask. L. R. 105.— 

CAN. 


p. Variation of inode of (halina — 
Advances of money ct'* yooita ,] — Bino, 
Harris & Co, v. Hihloi* (1881), 2 
N. Z. L. R. 311 (S. C.).- N.Z. 


q. No provision for par^ 

ticular course of dcahny in bona .] — 
Baiv V Balfour & Co. (1838), 10 
Sh. (Ct. of .Sess.) 1097.— SCOT. 


r. Stoppage of payment by princi- 
pal debtor — Coniinuatton of Oebtor's 
business by debtor — if t/A connivance of 
creditor.] — “ As you have this day 
opened an account with A., 1 hereby 
promise to guarantee their payments 
for articles, to bo furnished for six 
montlis from this date. In order that 
you may have a suffleient oppor- 
tunity to obtain satisfaction as to their 
trustworthiness, but this guarantee 
is to bo limited to £500,** U within six 
months A. stopped payment, whlcli 
was known to the merchant ; Ac A. 
having, by an arrangement with tlicir 
other creditors, continued in business : 
— Held : the cautioner was not liable 
for fumisliings made thereafter, al- 
though within six months, seeing that 
the stoppage sufficiently made tlio 
merchant acquainted as to the credit of 


A. — CVkmirane & Co. V . Math IK (1821), 
1 Hh. (C’t. of Sobs.) 80 ; Uunip, 115. - 
SCOT. 

u. Note taken from piincipal 
debtor.]— Torms of a hotter of gua- 
rani oo wJilch held to bo a general 
guaranteo against loss in tho conrso 
of dealing : — Held : the cautioner was 
not liberated by tho creditor’s taking 
a bill at one month from tho debtor 
In payment of an aceount for goods 
furnlslied.— H tewart, Mom A: Mum 
V. Brown (1871), 9 Maeph. (Ct. of 
Sobs.) 763.— SCOT. 

PART IX. SECT. 2, SUB-SECT. 1.— 
C. (i). 

t. Parol variation — Of building 
contract under seal — No discharge of 
surety.] — B. entered Into a contract 
under seal, to build a house for pltf. 
according to a plan & spocification, 
& deft, became security for the per- 
forinuQco of the contract. Tho plan 
of tho house was changed in some par- 
ticulars, by verbal agreement between 

S ltf. & B., without deft.*H consent. 

I. failed to perform tho contract in 
respect to parts of the building In 
which there had been no alteration 
Held : the contract being under sf'al, 
the surety was not discharged at law 
by the parol variation of it, though 
it would have been otherwise if the 
contract bad not boon under seal.—’ 
M 
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Sect, 2 . — Discharge from liability: Suh-secL 1, (\ 
(i) cfe: ( j ) / sub-ae^, 2 1 ^.] 

bond : — Held : the question was one which ought 
not to have been submitted to a jury ; the surety 
was the sole judge whether it was reasonable 
that he should remain liable notwithstanding the 
new ogr(:‘r‘ment. 

The true rule in my opinion is tliat if thert' is 
any agr<‘(‘m<‘nt between the principals with 
r<*fer<‘nco to the contract guaranteed, the surety 
ought to be consulted, & that if he lias not con- 
serjt(‘d to tlie alteration, although in cases where 
it is without inquiry evidrmt that the alteration 
is unHubstantial or that it cannot be otherwise 
than b(‘iH*licial to the surety, the surety may not 
bo discharged : yed, that if it is not self-evident, 
that the alt (‘rat ion is unsubstantial or one which 
cannot lx* prciudieial to th<* surety the court 
• • . will hold Hint in such a cim* the surety 
)iimH(‘lf must Ixi the sole judge whether or not 
he will cons(*nt to remain liable notwithstanding 
the alteration, ^ that if he has not so consent(*(l, 
ho will bo discharged ((IfriTON, L.J.)* — Holme v, 
Hudnhkill (1S78), 3 Q. H. D. 495 ; 47 L. J. Q. B. 
(MO ; 38 J.. T. 838 ; 42 .1. P. 757, O. A. 

Am)ntat\tm» . Jh to (1) Consd. Wind v. National Bank of 
N(5W Zi'iiland <1883), 8 App. (^uh. 765 ; Bolton v. Salmon, 
k I1801I 2 (’h. 48 ; Eirbort v. National Crown Bank, 111)181 
A. C . 1)03 ; NorwK li Union Firo Iiimci*. Soc. r . Colonial 
Mutual Fire Insco., [1922] 2 K. B. 4«1. Refd. Webster 
V. Fetie (1871)), 4 Ev. J). 127 ; Taylor p. Bank of Now 
South VV'ulo's (188(1), 11 App. Caw. 590; Mortgage Insec. 
<%)ipn. V. Pound (1895), 04 L. J. Q. B. 394 ; Jte Debtor 
(No. 11 of 1913) (1913). 82 L. J. K. B. 907 ; Froomau 
r. JOvana, U922J 1 Ch. 30. to (2) Reid. Ward v. 
Nulioiial Bank of N(nv Zealand (1883), 8 App. Cas. 
755. Unif ratty, Mentd. Bayntou v. Morgan (1888), 21 
g. B. ]). 101. 

1217. Fresh warrant of attorney taken —For ad- 
ditional sums.] — A fpiaranteo given by a party as 
an additiennl security to a warrant of attorney 
giv<‘n by a d(*btor, will lx* annulled, if the creditor 
take from tlii^ (l<‘btor Ac a stranger, a fresh warrant 
of attoriu*y for other sums, besides that for whicli 
tdu* original guarantee was given Ac for tlx* pay- 
ment of whicli a longer time than that originally 
spi'cifled is allowed. — Hyi.vestkr r. Anthony 
(1833), 0 Bing. 710 ; 3 Moo. Ac S, HU ; 2 L, J. 
C. I\ 103 ; 131 K. It, 791. 

1218. Aotion compromised — Ball In admiralty 
action,]— The Haur.tei'I’, No. 1370, jxw/. 

1219. Avoidance of security —Agreement between 
debtor Sc creditor.] — \Vhi*re a surety eoiitracts 
with A. on belialf of a principal, the withdraw\il 
by arrangement between A. Ac the principal, of 
funds which tlx* surt'ty had a right to I'ely on ns 
a security that tlie things should be dom^ wdiich 
ho, as surety, liad contracted with A. should he 
done, is a pr<‘judi(*ial alt<*ration of the surety’s 
position, uhi(*h discharges him from liability. — 


Genehaj., Steam-Navigation Oo. v. Bolt (1858), 
6 O. B. N. S. 550 ; 0 Jur. N. S. 801 ; 8 W. B. 
223 ; 141 E. B. 572, Ex, Ch, 

Annotaliima : — Refd. Watts v. Slmttleworth (1801), 7 H. 

& N. 353 ; Polak v. Everett (1876), 24 W. R. 305. Mentd. 

Jonossohn r. Ransome (1858), 3 O. B. N. S. 779. 

1220. Money due from surety to debtor — 

Under contract prior to guarantee — Cancellation 
of contract.] — In an action on a fiparantee that 
bricks supplied to a builder, for building a house 
for d(*ft., should be paid, out of the money which 
might become due to the builder [from deft.], the 
issue being whether the money had become due 
to the builder, ho having apparently given up 
the contract to be completed by liis employer 
deft. : ; the qu(*stion was w hether this 

transfer was real or colourable. — Lke v, Fisher 
(1801), 2 F. &F. 591. 

1221. Variation by creditor’s agent — Not acting 
as agent.] — Pltfs., a limited co. of which O. was 
managing director, had begun printing a i>eriodical 
for D. CO. a firm consisting of deft.’s son Ac two 
others, Ac the periodical was being sold on eom- 
mission by S. IMtfs., represented by 0. refus(*d 
to go on printing without a guarantee, Ac deft, 
consented to become s(*curity by drawing a 
bill on 1). Ac co. Ac indorsing it to pltfs., upon 
the understanding that ho was to have funds to 
meet it out of the d(*bt accruing from S. to 1). Ac 
co. 0. \vas told of this arrangement. B(‘fore 
dc*ft. drew this bill, 0. had lent money to J). Ac co. 
on Ills own account, Sc lx*ld their acceptance to 
his draft. Wiien this latter bill bi'cami* due, (/. 
obtained an order on S. from tlx* other tw^o 
partners of 1). Ac co., without the knowiodge or 
consent of deft, or Ids son, Ac under this order 0. 
obtaim*d the amount duo from S. to 1>. Ac co., 
Ac ajipropriated it to the iiayment of this bill, 
the amount being more* tliaii siilTl(ie‘nt to cover 
de*ft.’b bill. IMtfs. having sue d de‘ll. on his hill : 
— Held : d(‘ft. had no de‘fe*nce lus against pltfs. ; 
for pltfs. we*rc not responsible for what 0. did in 
getting his private debt paid, as though he was 
their managing director, he was not tix‘n acting 
for them or in pursuance of any authority from 
them. — M c(Jo\van Ac CJo., Ltd. v, Hyp^r (1873), 
li. B. 8 Q. B. Ill ; 21 W. B. 5U0. 

Annotationa : Refd. Lloj d v. (Jracc, Smith, [19121 A. C. 

71(5; r. Glasyrou C'oipn. (1922), 91 L. J. P. (\ 

187. 

1222. Agreement to redeem shares —Assignment 
of debts for that purpose Cancellation of assign- 
ment.] — N., was inde'bted to pltfs. Ac by deed 
ugreeel, Ih’st to pay them £3,400 on Feb. 15, 1874 ; 
secondly, within a certain time after the allot- 
ment of share's in a co. to wliich he was about 
to assign his l)usin<*ss, to transfer to them shares 
in it to the nominal value of £0,000, Ac redeem 


PtcricRs V. Brysox (1806). 6 All. 480.— 

GAN. 

a. irhcUtrr fU’gligence by creditor 
' —IHachargea anreiy,] — More nogllffoiioo 
by the obliges in looking after tho 
principal, in oalllnar him to account, 
or in rciiuirlng him to nay over money, 
ia no dorcnce against olthor antecedent 
or Huhsequent liabtlity of tho siirtity. — 
East Zorha Township v, Douglas 
( 1870), 17 Or. 462.— CAN. 

b, 1 — K, Hlgncd as 

Hure'ty 11 , *h promiHsory note (o pltfs. 
on condition that a chatted intge. on 
H.*b hor‘»oH be taken as collateral 
eoourlty. Tho mortgage was taken. 
Before maturity of the note K., 
through an agent. Informed tho 
pltfs.* manager that R. was removing 
the horses to another registration 
district & requested him to seUo under 
the migo. as pltfs. by tho torms thereof 
had the right to do upon such removal 


being oslublishod IMtN. took no 
step**, however, until after mat uni y 
of tho note when they iiiaUc bomo 
ondea\ours to find & seize the hoises 
but found that tho expense was too 
grt'at to justify a eoutlunaiiee of such 
eudeavours, Ther(( wab evidence that 
had iiltfs. seized 8c sold the mtged. 
chattels wlien reqiu'etod tlioy would 
have reaUb('d a sum in excess of K.'s 
liability on tho note : — Held ; as a 
result of pltfF.* oonduot K. wa« released 
from liability. — Bank of Toronto v. 
UOKDICR & Knox (1921), 63 D. L. R. 
459: 14 8ask. L. K. 465 ; [1921] 3 
W. W. R. 483.— CAN. 

0 . Hond fiTT pa\ftn<nt of fiur chase - 
money of tolls — Non-receipt of privilegea 
by principal debtor — No duicharge of 
surety .] — Declaration a^nst deft, as 
surety on a bond for the payment of 
tho purchase-money of certain tolls. 
Plea, that at the execution of the bond 


there was attached tliendo a handbill 
showing certain privileges to be 
received by tho principal as set forth 
in the said plea, but which he did not 
receive by reason of omissions on 
pltfs.* part : — Held : bad. os not a 
defence sufficient to relievo deft, from 
the cunditiou of his bond. — M iddlf.- 
HK\ COUSTY V. PuruRS (1859), 9 C. P. 
2U5.— CAN. 

d. Covenant by asaianor for pay- 
WK nt of mortyao* — Assignment of mort- 
(lage — Ihacharge of part of land .] — 
Deft., when assigning a nitgo, on lands 
to pltfs., covenanted that the mtgor. 
w'ould pay. Pltfs. afterwards, with- 
out his consent, discharged half the 
lands from the mtge. on payment of 
half of tho mtge. debt Redd : this 
was such an alteration of the oontraot 

S iiaranteed as te release deft, from his 
abilitT whether the amount paid was 
the full value of tho part released or 
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them at par within twelve montlis from Jan. 1, 
1874 ; & fourthly, it was agreed between him & 
pitfs. that the book debt.8 duo to him, to the 
nominal amount of £8,000, should be collectod 
& one half paid to iiltfs. to be applied towards 
red(‘mption of the shai'cs & when they had rceeived 
a sum equal to, or a multiple of, the amount of 
a share, tlu^y were to deliver to him sliares at par 
equivalent to tlio amount so received. Deft. 
guaranteed the performance of this agretunent by 
N., so far as concerned the n^domption of the 
shares of the value of £0,000. Subseijuently an 
arrangt'ment wtis made between pitfs. & N. by 
which, for an equivalent in shares cash, they 
released to iiim their interest in the book debts, 
that he might dispose of them to th(‘ co. Deft, 
having been 8U('d on his guarantc'e for a defitdency 
of £2,250 in the amount of shares: — Held: tlie 
now arrangement was such a variation of tlio rights 
of deft, as surety as to discharge him. 

If the creditor does intentionally violate any 
rights the sundy had Avlum lui enti'red into the 
suretyship, even though the damage Ixi nominal 
only, he shall forfeit the whole rvunedy (Dtack- 
nuRN, .1.1 . — Doiak V, D\T3RETT (1870), J Q. D. D. 
000 ; 40 L. .1. (1. B. 218 ; 35 L. T. 350 ; 2t W. K. 
080, (t A. 

A'nnaiaiions Distd. llulnbow v. Jni:D 7 iii 8 (1880), 5 Q. 1^- I>- 
188, Consd. Ward r. National Bank of New ZcaUuul 
(1888), 8 Aj>p. ; Taylor r. Bank of Ncav South 

Wales (18HU), 11 ('as. C)[)6. Refd. ITolmc t\ iUninb* 

kill (1878), 88 L. T. 888 ; Carter v. White (1888), ‘25 Ch. 
J). (itiO ; liowes i. Muiu^han 8c Fearou (1884), 1 T. ii. U. 
0; lit Wolinershnusen, VV’ol in era hausen v. Wolinershnuheu 
(1800), ,88 W. B. 587 ; M*‘tropolitan Dank v. Coppeo 
(189.)), 1‘2 T. Ij. 11. 129; On^onwood v. Francis, [18991 
1 Q. B. 812 ; KKhcrt a. National Crown Bank, 11918) 
A. C. 903. 

1223. Mortgage debt - Subsequent consolidation.! 

— Deft, covenanted, ns surety, for repayment of 
a mips debt, assigned property as oollnteral 
security. The mtge. was afterwards consol idat(‘d, 
tS: tlic covenant in tlio consolidated mtge. was for 
re'payment of the debt at a later date Held : 
(1) both tlie property Ai the personal liability of 
the sui'oty was thtre*by discharged ; (2) tlie elTert 
of the* deed of 18S1, by gi^^ng time to the prin- 
cipal debtor witJiout eiemsulting B., the surety, 
was not only to discharge B. from all persemal 


liability under her covenants in the derd of 1857, 
but also to release the securities wliich she, as 
surety, had includcid in that mtge. — Bolton r. 
Salmon, [ISOl] 2 (Ih. 48 ; (iO L. .1. Oh. 230 ; 04 
D. T. 222 ; 39 W. K. 589. 

Anmttatum : — As tn (I) (2) Reid. Egbert i>. Natieiial 

(‘rnwn Dank, 11918] A. C. 903. 

1224. Acceptance of new debtor — For part of 
debt — Express power of arrangement with debtor.] 

— Perry r. National Provincial IUnk of 
Enoiand, No. 1549, post, 

{}) Agreemoit to give Time, 

Sec Sect. 3, sub-sects. 1, 5, 0, post. 


Sub-sect. 2. — Variation without Suiiety’h 
Consent op TTi.s Own Oontra(t with Oreditou. 

A. Heneval Hule, 

1225. Surety discharged.) — Whitcher v, IIat.l, 
No. 1215, ante, 

1226. .J — Bonab r. Macdonalo, No. 1277, 

jiost, 

1227. Although alteration by operation of 

law.J —4^1 lore is no geni‘ral ruh‘ tliat a surety is 
not ndcased when the elTect of his contract is 
altered by oiiei'ation of law. The geiR‘ral rule 
is that lie is ^‘leased if tJiere is any matcTial 
alteration of his position made v it bout his con- 
sent, nlthougli made by oiieration of Jaw 
(WiucHT, .1 .).--Moutoa(?e Insurance Oobpn., 
Ltd. r. Pound (1895), «t L. .1. Q. B. 3UI ; on 
appeal. Ot L. .1. Q. B. 397, 0. A. ; 05 h. J. Q. B. 
129, 11. h 

1228. Variation must be by positive contract.] — 

The ^^‘asuiTr ajqiointed by district-road trnst^'os 
having absconded with llu* trust funds //c/d ; 
a cautioner for the faithful discharge* of his oHico 
was liable to the* trustee‘s for the* lui]an(‘e*8 due 
from IIkj trcasureir, although at se‘V(*ral prior 
audits of his ae*e;ount8 they we*ri* guilty of ne*glect 
of the*ir duly, by allowing liim te> retain in Ids 
hands balances far exceeding the amount allowed 
by th(5 terms of the bonds of caution, without 


not. — F armkiw’ Loan & Saving (‘o. 
V. PATOIlK'iT (1908), *23 C. L. T. 285 ; 
a O. L. K. 2.55 ; 2 O. W. H, 702 ; 
affd., 25 C. L. T. 7 ; 8 0. L. U. 569 ; 
4 O. W. ii. 849.— CAN. 

e. Extension of time foj payimiU — 
Under agreemcni of sale — Non~cons(nt 
of suretu — Iliuher rate of intereM stipu- 
lated for, \ — An alteration In an original 
a^uoiiiemt for sale by an assignee 
thereof eicteneling the time for pay- 
niont thereunder in considoratioii of 
the payment of a liighor rate of 
latorent : — Held: to bo an alteration 
to the pndueiiee of tho surety being 
without his consent, alTeoted hlH 
diachaige. — Okneral Financial 
O oRPN. OP Canada i\ Lk Jetjnk, 1 191 8 J 
1 W. W, 11. .372 ; il Saak. L. ii. 38 ; 
39 D. L. 11. 33.— CAN. 


PART IX. SECT. 2, SUB-SECT. 2.— A. 

12261. iHurety discharged. J— I4tf . t ook 
a bond from defU., conditioned for 
the faithful performance bv J>. of his 
duties as agent 8c clerk of pltf. in a 
store to bo opened by D. for pltf. at 
L. Subsequently pit!, sold to D. the 
goods, etc., at L. without tho consent 
of the suretliJS : — Held : they were 
discharged. — V an Alihan v. Wiolk 
(1858), 7 O. P. 469.— CAN, 

1225 ii. ,] — Burkb v. Glovkr 

(1801), 21 U, C. 11. 294.— CAN, 

1225 iii. .1 — Shavkr v. Allison 

(1865), 11 Gr. 355.— CAN. 


1225 iv. — .1 - A surely inuy be dln- 
cbargiHi from liability if bo Imn been 

f )rejndlcM‘d by an alteration witJmut 
iIh consent, in a contract for the per- 
fornianee of whicii ho hay coiiBcntOJi to 
be bound.- -D iuscoll v. Bakkur 
(1878), 2 P, & B. 407.- CAN, 

1225 V. .1— C. supplied goods to 

B. on the strength of a guarantee given 
by A. to i)ay to a certain exU‘nt, B.’a 
acemmt with C. Subsequently B. in 
good faith executed a chattel intge. in 
favour of (J. to secure his Indebted ness 
8c also assigned to him tho lease of the 
promises which he occupied. C. with 
the consent of B. than made a boiid 
fide sale under the mtge. of tho stock- 
in-trade & took security on alJ goods 
supplied by him or other persons to B., 
it being agreed that tho businoss was 
to continue on condition that only a 
limited amount was to be allowed to 
B. as salary & that B. piircboso all his 
goods from C. Those things were done 
\^ithout tho privity of A. '.— Held: 
there was a muti*rlal variation In the 
terms of the contract between tho 
creditor & the principal debtor without 
tho privity of tho surety, 8c therefore 
the latter was discharge. — Dkinklk 
V. Ukual Hhojs Co., Ltd. (1914), *29 
W. L. It. 509 ; 7 W. W. Jl. 194 ; *20 
B. C. Jt. 314.— CAN. 

1225 vi. .1 — Whore under a build- 

ing contract, payments were to be 
made according to architect's cer- 


tilirates, but tbo owner paid to tho 
coutractor i)oforo tbo coinpJetlon of 
tbo work more ilmn tbo amount of tbo 
architect’s certiilcatcs, tbo Hurolies 
under a bond given to gnuranlcu duo 
performance of tbo work, & whose 
oonsont to such departure from tho 
inetimd of i)aym(mt provid<*d l)y the 
contract l>ad not been obtained, wore 
held to bo released from their liability. 
— Maoklin Hchool JiisTunT No. 21*20 
OK Haskatchkwan Trustkich V. Hah- 
KATl’IIKWAN GrAUANTDK FlDKMTY 
Co.. 11919J 2 W. W. it. 396.- CAN. 

f. AlUuiugh variation for 

snrely*s henefii.] — Deft, made a bond 
as surety for C., & upon the terms 
set forth, & the terms of his surety- 
ship were altered. In one particular 
ospoclally, namely, that by tho original 
covonaiit C. was to have Insurod the 
subject-matter upon which ho was 
surety, 8c that the Insurance was done 
away with Held : the changing of 
tho contract, oven though for the 
surety’s benefit, without his consent, 
would release him from liability there- 
on.— Titus V. Duhkkk (1862), 12 C. P. 
307.— CAN. 

g. Arrangement hetv^een ro-svrety 
dh principal debtor — Not objected to — 
Whether surety discharged.] — Essicx:, 
Kent 8c Lamhton Municipal Council 
V, Baiiy (1852), 9 V. C. 11. 34.— CAN. 

h. Where deviation trivial.] — Held : 
the guarantors were not released by 

M 2 
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Sect, 2. — Discharge from liability: Sub-sect. 2, A. 
& li, ; sub - sect. 2, A . (a) d: (b) i.j 

roquiring payment i without notice to the 
cautioner. 

^'lie rule as to the liability of feureties in a bond 
is the Baine in Scotland as in England, viz., that 
tJicy arc* not to be disrlinrged from tJjeir obliga- 
tions unless the* contract betwee^n them Ai. the 
obligee is vaiic d by a iiositive contract between 
the oblig(*e A: the j)rincipal, without notice to 
Die sur<*lies. It is the duty of a surety to sec 
that liis juincipal perfoiias liis obligations. — 
CUKIOIITON r. IlAKKiN (1840), 7 (Jl. & Ein. 325; 
7 E. K. 1002. 11. J.. 

AnnaiutUiVs Rcfd. iilack r. Ottoman IJank (18G2), 15 

IVIoo. 1*. (’. ('. 472 ; Marihfli'ltl Ordns. t\ Writfht (18b2), 

ii Q. Ji. 1). ; Itousc r. llrudfortl Bunking Co., 118J)4J 

2 Cii. .‘12. 

//. Particular Instances. 

1229. Bill of exchange— Bill for larger amount 
than guaranteed.]— v. Astling, No. 491, 
ante. 

1230. — - In an action on a guarantee, 

the d(‘clnration alJ(‘ged that in consideration that 
j)I1fK. would give up their lien on certain goods 
of V., A would tnke tiie acceptance of Y. for 42140, 
d<‘n. guaranteed to jdtfs. payment of the same, 
A pit is. accordingly gav(‘ up to Y. the said goods, 
A took the accejdances of V. for the sum of £145, 
to wit, one acc<‘ptance for the sum of £105; A 
oin* acceptance* for tlie sum of £10 i—IIeld: tlie 
de<*laration disclosed no cause* of action. — P icklks 
V. Thoukton (1875), 3,3 li. T. 0,58, C. A. 

1231. Money advanced by creditor to meet 

bill - Not separate loan -Invalidating original trans- 
action.] ‘ J)t‘l)t, against a surety uj)on a bond con- 
ditioned for the due i)aymeut by M. of all sums in 
which JM. should from time to time become 
indebted to jdtfs. for goods sui)plied to him i)y 
tluin in the course of their busine.ss. JMtfs. 
liaving drawn a bill upon M. for coals supplied 
to him, discounted th(* bill, wliich Wiis dishonoured. 
M. went to pltfs. A t(*Iliug them that he W'anted 
£80 to enable Jiim to take* up the bill, asked them 
to l(‘nd him that sum. Pltfs. tliereupon gave him 
a the<iue for £80, with wlueh, A his own money, 
li(* took up the bill Held : this was not in sub- 
stance a loan by jdtfs. to didt. of the £80, but an 
advanei* by them for tla* si)ecific purpose of taking 
up the bill, which, as betweem pltfs. A M., rc- 
maiiu'd unpaid tt) that extent ; A cons(*quent ly 
as ])ltfs. might have recovered tlie £80 from M. 
as lor goods sold, deft. wa,s liabli* to pny that 
snm. -DAVKY v. Piirj.rs (1811), 2 Man.' A (J. 
300 ; 2 Scott, N. P. 501 ; 133 E. K. 700. 

1232. Renewed bills.]— U auukh c. Mack- 

uj'Uj., No. 480, ante. 

.J— aSVc, gnnratly, IliLUS oF Ex(’HAN(jk, 

\'ol. Vi., ]>{>. 405 ct seq. 


1233. Supply of goods — Gold — Supply of gold & 
money.] — Deft, guaranteed the payment of gold 
with wdiich idtf. should supply a goldsmith for 
the purposes of his trade. Pltf. discountt*d billfe 
for the goldsmith, A gave him for them partly 
gold, A partly money ; the gold was applied to 
the goldsmith’s trade, but the goldsmith did not 
indorse the bills ; — Held : deft, w^as not liable 
under his guarantee for the gold so furnished. — 
Evans v. Whyle (1829), 5 Bing. 485 ; 3 Moo. 
A P. 130 ; 7 L. J. O. H. 0. P. 205 ; 130 E. K. 

Annoiaiions : — Refd. Harprave v. Snieo (1829), 3 Moe. & 
1*. .573 ; lioiiar r. Mucdunald (1850), 3 H. L. Cas. 22(5. 

1234. Flour — Inferior quality supplied.] — 

Blest v. Buown, No. 759, ante. 

1235. Agreement to give credit — Shorter credit 
than agreed.] — Bacon v. Oiiksney, No. 709, 

Meaning of credit — Not confined to 
particular trade.]— Simi»son v. Manley, No. 429, 
ante. 

1237. Agreement for advance— Credit only given 
— Without advance.] — Surety by promissory note, 
for a lloating })alance duo to bankers from a 
customer: — Held: released by tla; bankers 
crediting the customer w'ith tlie full amount of 
the note, w'itbout acivancing tlie money at tlio 
tirm*. — AuciiKii v. Hudson (1811), 7 B(‘av. .551 ; 
13 L. .1. Oh. 380 ; 3 E. T. (). S. 320 ; 8 .hir. 701 ; 
49 E. B. 1180; on appeal (1810), 15 \j. J. i)U. 
211. h. C. 

AtmolalionH ;--Mentd. lilackto c. Clark, (’ock r. (lurk (IS Vi), 
15 Ueav, 695 ; K^pey v. Lake (1852), 10 Hare. 2(50 ; 
Iloglilon V. lleghton (1852), 15 lieav. 278 ; Hak<‘r v, 
Bradley (1854.), 2 Srn. 6c (i. 531 ; Bury i. OpiK'iihciin 
(1859), 26 lieav. 594 ; Dettrnar r. Mr'tropolitaii A' J*rt)- 
viiieial Bank (186.i), 1 Hem. M. (511 ; Turner r. ColliiH 
(1871), 7 Ch. Ai)i>. 334,11.; P.irlUt v. LawloNS (1872), 
L. 11. 2 P. ic 1). 462; liuuibi r. lirowiie (1881), 18 
(’h. 1). 188 ; 1)«‘ Witte r. A<l<lisori (1899), 80 Ia T. 207 ; 
1‘owell V. I’owell, 11900J 1 Cli. 21.5. 

1238. Fidelity guarantee For due receipt of 
moneys—Moneys not received by person guaranteed.] 

- -Mills v. Ai.DKmjuuY Union, No. 781, anfr. 

1239. Manner of paying off debt- Altered by 
subsequent agreement.] — PartiKuship botwesn A. 
A B. was dis.s<)l ved on tVb. 1 5. 1831. On t lie samtJ 
day H. as })rinci]>al, A (k as surety, executed a 
bond in the usual money form, by which B. A 
C. wen* bound to A. in the penal .sum of £10,000 
to secure payment of £5,000 to A., W'itli interest 
at 5 per cent, on Aug. 15, following. On Eeb. 21, 
1831, a w'rilt(‘ii ;igre(‘ment was signed by A. A 
B. Avithout, as it was a]l(‘g<*d llu* privity of 0. 
wiiereby it was i>rovi(I(*d tliat a bond should bo 
given for £5,000 by B. A ('., Avith inter(*st at £5 
per cent, to ])e i)aid half-yearly; that B. should 
pay £l .000 Avithiii a year from that date, in liquida- 
tion of the claim of A. A the r(‘maining “ claims ” 
of A. AA'ilhin the tiA’e following yc'ars, by equal 
half-ye,‘U*Jy j)ayments, Avith iuterest at 5 per cent., 


A sllfrht dcviutiuii from ibo loiter of 
tho ttgreemoiit uh drawn, wlioro such 
umendnvont was in eonteuvplation at 
the time of entri'ing into the UKrooment, 
wh(‘ro tho ai«‘eenu*i»t in expreaa 
teniiH provided for tho ])OHhil>lllty of 
the name.- Gcfu-k v. Jclks Motou 
Co. (1912), 23 (). \\ . H. 823 ; 4 O. W. N. 
401 ; 8 1>. L. n. 635.- CAN. 

k. .1—'rrlvlal verbal altoratioiiR 

in u contrtu't uftor oxocutiou, of 
which bim'tlcH hud no notieo, dltl nut 
operate to dlHclmrKo them from their 
liuhility UH they were in no w*ay preju- 
dieted thereby. — N ia<i>aju & Ontakio 
CONST ltUCTlON Co. r. WA'SE & u.s. 
FlPKUl V 6c UCAUANTT Co. (1913), 24 
O. W. H. 302 ; 4 O. W. N. 975 10 

1). L. B. ll.~ CAN. 


l. -- ,1— AI.LKN t*. (la A VP VAI.LEY 

llA'. Co. (1913), 21 (). W. IL 850 ; 
4 O. \V. N. 1578 ; 12 D. L. B. 855.— 

CAN. 

PART IX. SECT, 2, SUB-SECT. 2.— B. 

1232 i. J/i/ls of exchange —Renen'ed 
hi/ld.J— A ustin r. Gibson (1879), 1 
A. B. 316.— CAN. 

m. Jnsnrance of buildings —Position 
of buildings aUteed.]— Deft, became 
Burety tliat Ida principal should keep 
insured buildiuffa nit^d. by him to 

Itf. Afterwardh the pohitioii of tho 
uildiuflra w'aa altered by pltf.’s astiignoo, 
& tho rlak thereby iucrouHcd : — Ileld : 
deft, waa dlseharfred. — G rikvk r. 
Smith (1863), 23 U. C. 11. 23,— CAN. 

D. Potid — AUiTation — After ejtccu- 


Lon.]— Dk’kie r. Woodworth (1886), 
7 B. A' G. 96.— CAN. 

o. Incrcai>ing rate of inUnsi — On 

-A new atrreemeut between the 
debtor be creditor extending the time 
for payment of the debt 6: increa.sing 
the rate of interest, a\ it hunt the con- 
sent of the surety, is a material altera- 
tion of the original contract, 6c releasea 
the surety. — H rlstol 6: Wi<>»t of Eng- 
land l.vND Co. V. Taylor (1893). 24 
O. H. 286.— CAN. 

p. Release of reterdion money — In 
building contract.]—^ xTiiAssos r. Den- 
MLL (1904), T. 11. 289.— S. AF. 

q. Rcfertnre to arbitration.) — H. as 
surety, entered into a bond to pltf., 
eoiiditioned that A. bhould maintain 
pltf. during hlb life ; Bubscquently pltf. 
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half-yearly. Several payments in respect of the 
debt were from time to time made by B. to A. 
In June, 1855, B. was adjudicated bkpt., 6c in 
Feb. 185(5, an action w’as commenced by A. 
against pltf., the personal representativ^e of C. : 
— On a bill by pltf. for a declaration that all 
liability in respect of the bond was gone : — Held : 
the obligation of suretysliip was discharged by 
the subsequent act of B., the principal, 6c pltf. 
was entitled to the assistance of the ct. against 
tlie lc‘gal right, if any, of A. — WiaoiiT v, 8vni)\us 
(1857). 21) L. T. O. S. 175; 5 Jur. N. S. 501; 
5 W. K. OU. 

1240. Rules of loan society — Not incor- 

porated in guarantee contract.]— l»iucK r. ICiuk- 
IIAM, Xo. 1144, po.s7. 

1241. Liability under statute —Altered by sub- 
sequent statute.] — Finch l\ Junks, [1877] W. N. 
211 . 

Annotation Refd. JMortffage lusco. Oorini. m. Pound (181).>), 

64 L. J. i), li. 661. 

1242. Payment of sum to be awarded— By 
Judgment of court —Sum awarded under judgment 
by consent.] — Dofls., JO., I)., 6c S., executed a joint 
6c several bond for £150, in order to comply with 
an ord(»r of a judge at cliambi'rs, directing deft. 
E. to find security as a condition for huxvo to 
def(‘n<l, the condition of tlie bond being that 
it should be void if 10. sliould pay to pltf. the sum 
of £75, or .such .sum, not exceeding that amount, 
iis the ct. should think lit to award. When th(‘ 
ease came on for trial, 10. con.s(‘nt<'d to judgment 
being directed for £75U, to include costs, payable, 
as to tlie lir.st £100, by instalments of £25 per 
month; the r<‘mainder to be paid by iiistalments 
of £50 j)er montli, the first instaluKUit to be ])ay- 
able on Mar. 1, 1885, ])ltf. to lx* at liberty to issiu* 
executi(»a for any balance ol th<* £750 upon d«‘fault 
in ]>ayment of any instalments, deft, to recon V(‘y 
all ids interest in tie* j)rcmises to i)ltf. forthwith. 
It \Nas also provided that the lirst paynumt by 
deft, was to b(‘ tak(*ii in di^'harge of sureties pro 
iantOf but hur<‘ties not to be fully discharged until 
payment of £75. It was found as a fact that 
dett. 1). coiiscnt(‘d to th(* terms of tlie judgnumt, 
but deft. S. did not consemt : -Held : <h*ft. .S. 
was discliargcd from liability under the bund. — 
T.xtu.m V. Evans (1885), 5 4 L. T. 8:50. 

1243. Payment under insurance policy -Agree- 
ment to incorporate rules of insurance company — 
Rules not in fact incorporated.] -Souvkvcy 
Mutual CIuauantke Co. r. Fkkkman, No. 1292, 
pf>.s7. 

1244. Payment under subsequent scheme.] 

MoimJAClK jNbUItANUE CuliPN., LTIL V, l^OUNO, 

No. 009, anf(\ 

Building contracts .] — See Buildi.ncj Contjiacts, 

Vol. VJI., i)p. 127 et set/. 


Sub-sect. 3. — Change in Parties. 

A. Debtor, 

(a) In General, 

1245. Business converted into partnership - With 
knowledge of sureties.] — JjEAThley v, Spyeh, 
No. 572, a7iie, 

1246. Company reconstructed— Without know- 
ledge of creditor.] — (1) Two directors 6c a solr. of 
a CO. gave a bank a joint guarantoo of tlio banking 
account of the co. One of the guarantors died ; 
— Held : tlio guarantee did not pro facto detor- 
miiKL 

(2) The CO. w(is ri^constuucted so tliat the 
guarantee no longer in terms a[)i)lit‘d, but the 
fact was concealed from ])ltfs. who wi'ro led by 
defts. to suppose that the namt' only of the co, 
liad been cliaiiged 6c that tlu^ guaraiitcHi con- 
tinued, 6c the account wtis carrieil on as before 
with the addition of a word to the name' of the 
' CO.: — Held: defts. wore estopped from denying 
th;it their liability on the guarantee continued. 
—Ashby i\ Day (1880), 51 Ja. T. 108 ; :5 4 W. U. 
.‘512 ; 2 T. L. K. 200, C. A. 

Debtor becoming surety.] —.sVc Sub-sect. :5, C., 
ponf. 

Death of debtor.] -See Sect. 2, sub-scct. IJ, C. 
(/>), pos7. 

Fidelity guarantees.] — Sec Sub-sect. :5, A, (/>), 

poftl, 

{h) FidMij UuaranUe'^, 

i. UeHippoxntnu'nl to Sanie Office or Ihnploymcnt, 

1247. Continuation of liability -OlMce tenable for 
deflnite time,] — S<‘curity bond for thrc<i yeais shall 
exUmd further. Williams r. Jones (1729), J5unb. 
275 ; 115 E. It. 072. 

1248. — .| A., 15., A C. enttT(Ml into a 

bond as Hureti(‘s lor D. 6c E. IMie condition of 
whicli bond recittid tliat 1). was on su(*h a day 
ajipoiiited coll(‘ctor of th(* (*liurcb-i*ate of the 
parish of S. by virtue of which oni<‘e lie was 
<*mp()wcr<»d to (jollcct 6c r(‘ccive all such mon(»ys 
as were rat(‘d 6c assesscti on the inliabitants by 
virtue of the said i’at<s He for whicli be was account- 
abU‘ to the wardens of the grand account, 6c bouml 
the sundies for D.’s duly ac<‘ounting for all moneys 
collected or received by liim on account of the 
above rat(‘, as also on ‘all 6c every oth«T rat(^ or 
rates theri'aftiT to be made* 6c (‘ollected by him 
the said j). : — Held: the suretiixs were only 
answerable for D. in that single apiiointinent, 
not on his a])pointment in the ensuing year. 

It is admitted by the replication that the office 
of collector is an iinnual oHice 6c that ftlai collector] 
was continu(‘d in that olllce from year to y(*ar. 
IJow then can it be intended that thi'se peu-sons 


Ac A. without B.’ti ooiHC'ut, bound them- 
Hclvc'* to refer all (lue^tioiis ndatiutf to 
tho perfoiTiianco ol the condition of 
the bond to arbitn., Ac to abide by their 
dociiioa ; — Held : the iiosition of tlie 
surety w'as altered by thla a(n*ceniont, 
Ac he was discharjfcd from liability on 
the bond. —Willi vMsox r. 8rEi:vn.s 
(1860), 4 All. 410. -CAN. 

r. — .] -Tho changing of a con- 

tract by an aw'ani, even though for 
tho Buroty'H bonelit, without hi-* cou- 
Hont, would release him from liahlllty 
thereon.— Tires r. ilLTiKLE (1862), 
12 C. P. 367. -CAN. 

s. InUrfcrtnce with rights of snrdy.] 
— 0’GvH\ V . Union Bank of Can vuv 
(1803), 22 S. C. ll. 101.-- CAN. 

PART IX. SECT. 2. SUB-SECT. 3. - 
A. (a). 

t. Gcntral rulc.\ — If tho bargain 


between a piincipal dcbtiir Ac a creditor 
is altcrtjd, i.t . if t hero Is a dittereiit rela- 
tion established between tliem a« 
regards their ponltion to one another 
in a material i>articular. It Hultlclent 
lo dlsebarge a aim'ty. H. r. Mow AT 
(18SS), 1 Terr. L. Jl. 116. CAN. 

a. I^rinnpal debtor originaltu surett/.] 
-Deft, hold certain laud by agree- 
ment of hale Ac asHlgued to pltf. the 
anpaid pureliase-moiiey A. eovenuntc*d 
to puv it 111 euHo of tho purchaser’s 
delauit. 'J'he purchaser liaving de 
faulted, deft, paul pltf. Hoino nionoys & 
then in eonsldcratioii of pltf. refraining 
from suit gave him his pr«>iiilH8ory note 
for a rtum slightly exceeding tlie actual 
amount then owing under tho agree* 
meut . To avoid suit on his note when 
overdue lie gave a further note for an 
amount exceeding the debt under the 
ogreomeat //cW ; the giving of the 


not<»H constilutctl <left. a jirinclpal 
debtor Ac bis (xiultles as a surety were 
gone. — A lliam’K 'riinsT Co. r. Joifn- 
soN (1020), 2 VV. W. H. 800 ; 15 Alta. 
L. li. 4 70. -CAN. 

PART IX. SECT. 2, SUB-SECT. 3. 

A. (b) i. 

1247 i. Gonlinuuiion of liahUily- 
(JJJire Unable for definite Ume.\- 
WIITCKNS V. McMllkin (1888), 15 
I O. It. 108. — CAN. 

' b. (Jftice tenable for indefinite 

/o/ir.J-'Boi'HFouo r. IIenojbiwon 
( 1860), 4 All. 516.-~CAN. 

c. .]— It. L\ Mili.eu (18GJ), 

20 U. (’. It. 485. -CAN. 

.) -X township trea- 
surer was apjioluted in 1861, 8c d<;ft* 
bocauio his surety by bond, which 
did not state the duration of tho 
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Sect* 2. — JUiechitrge from lutbilUy : Sub-sect* 3, A* 
jb) t> » a, <i- in.] 

bocamo sureties for the good beliaviour of [(he 
collector J at the distance of twenty yeai*s from 
the time when ho was first appointed ? (Jan we 
say that tliey intended to be bound for an inde- 
finite iieriod ? Witti respect to the words : 
“ The wardens of tlie grand account for the time 
being or }ior<*atU*r to be *’ used in tiie condition of 
tlie bond, it must be remembered that if the 
collector proce<‘ded to collect after the death of 
tlioH<} walh wiiom lie was to account lie would 
undoubh'dly be bound to account with the 
wardens of tlie succeeding year for lh(* moneys 
collecli'd by liim in that year in which he was 
collect'd (MANsFlEJiD, Haviouu’s, 

SOUTJIWAUK (WAKDENS) V* IloSTOCK (1800), 2 
Jlos. ife J*. N. If. 17,5 ; 127 K* K. 500. 

Annoidiums • -ConBd. IfaHHcll v. Loiur (18N). 2 M. Sc S. 

803. Apld. lioudley r. Kvaiis (1821), 2 lliiiK. 82. Eefd. 

.SuriHem v. Pell (1809), 2 Camp. 80 , Smitii v. Holtzmcyei 

(1820), 8 L. J. O. M. K. P. 106. 

124-9. .] - IIassejj. V. Long, No. 392, 

ante. 

1250. - .J - (hJlUJNl. V. OilALKLEN, 

No. 308, ante. 

1251. — .j - hEADiJoy V . Evans, No. 1299, 

]) OSt * 

1252. -- - .J IviTsoN c. .luLiAN, No. 395, 

ante* 

1253. - He-appointment contemplated 

In agreement.] Aiu.icuo v* Keen, No. 391, aute. 

1254. Office tenable for indefinite time— 

Liability co-extenslve with continuation in office.] — 

OnupiNG V* (^nAPKi.KN, No. 398, ante* 

1255. - .] — IhllMlNailAAT (JollPN. 

r. WuiGPT, No. 397, an/c. 

1256. - Re-appointment after resignation.! — 

E., the relh^ving ollicer of a district in a union, 
being reipiired by th(* guardians to llrid a surety, 
the ordinary bond in the form settled by the poor- 
law cominiHsion(‘i*h was (‘nteiH'd into by the re- 
lie\ing ofllccr himsidf Sc H. as his surety The 
bond was dated l)t‘c. 15, 1817, Sc wiis in the 
])enaltyof 1150. At the time tin* bond was given 
there >\as a balaiiei* of £01 3.s, 1 Id, due from E. as 
such relieving ollicer U) the guardians. Hub- 
sequently, on Eeb. 12, 1818, JO., the relieving 
ollicer, tendert*<l his resignation to the board, 
wdiich, on tin* 17th of the following month, w^as 
acce])ted. Ihit upon las application, E. was 
again re-instaU'd in (he ofllce of relieving ollicer, 
on the 24 til of the siuue month ; K he continued 
in the olTiee until liis death in 1854. There was 
in the iiauds of E. at the time of his re.sigmition, 
a balance* of £70, the mon(*y of liis guardians, Sc 
such balance wtis earned ov^er Sc coutinueel in 
his accounts with the guardians uj)on his re- 


appointment. At the time of E.’s death there vyas 
a balance of £91 due to the guardians. An action 
having been brought after the death of E. against 
S. by the guardians on the bond of 1 847 : — Held : 
the liability of S. as surety terminated upon the 
acceptance of E.’s resignation in 1847, Sc the 
guardians could not, tlu^refore, recover in respect 
of the balance duo at his death ; they could not 
recover in respect of the balance due at the time 
of his resignation, as it liad been discharged by 
being carried over to the new accounts, Sc a new 
balance creaU‘d. — Easingstgke Union Guar- 
dians V * Smith (1855), 19 .1. J\ 

How far dependent on recital.] — Sre Tart 
IV., Sect. 1, sub-sect. 2, ante* 

Re-appointment involving alteration in duties — 
Or change in conditions of office or employment.] — 
See Sub-sect. 3, A. (5) iii., post. 

Transfer to another district— Duties remaining 
unaltered.] — See Nos. 12()4, J27P, post. 

ii. Apjwinhm'ni to Other Office or liinpUymcnt. 

1257. Clerk appointed manager.] — 3'o debt on 
bond deft, after slotting out the bond, which reciU*d 
tluit G. had been appointed clerk, t>o a banking co., 
Sc was conditioned for his fid(4ity while in the 
service of the co., plead(*d that before any br(*ach, 
“to wdt, on Jan. 1, J83(>, G. was aiipointed 
manager ; tliat the oPioe of manager is dilterent 
from that of a clerk Sc the responsibilitii‘s greater ; 
that G. did from the day Sc year aforesaid ct*ase 
to bo clerk of the co., Sc tliat he perlormed the 
condition wdiilst he was clerk Sc bt'foro he was 
appointed manager : — Held : the jilea was bad, 
because, the time of (r.’s appointment ns managc*r 
being immaterial Sc laid under a videlicet^ the jih'a, 
it put in issue, might liave been 8U])i)orte<l by 
proof that G. liad boon appointed manager on 
some day iirevious to the day mentioned. Sc that 
he ceased to bo clerk on the day mentioui'd, or soint* 
subsequent day, so as to leav'o an interval b('twtH‘ii 
the apjiointment to b(* manager & the ceasing to 
be clerk, Sc tliewdore the ph‘a did not sliow" tliat G. 
ceased to b»‘ clerk when he b(‘cam(‘ manager, — 
Anderson r. Mellon NTGN (1812), 3 Q. li. 271 ; 2 Gal. 
& J)av. 502 ; 11 L. J. Q. B. 205 ; 0 Jur. 1109; 1 U 
E. K. 510. 

Annotaium Heotd. Thom r HiglauO (1868), 21 L. T. O. b. 

U2. 

Compare No. 1277, pod. 

1258. Continuation of duties — Former ofillce not 
vacated — Assistant appointed overseer.] — The 

acceptance by the holder of one olliee of another 
incompatible oftlct*, does not v^aeatc the form<*r, 
unless it be sucli as he could dedermino by his own 
act simply, or unless tJial authority concurreil in 
the new aiipointment, wliicli could accept the 


liability, la 1888 the troasuror vuib 
rc-a|>poiiitod : ~lhUi : thin bond, was 
only a uontiiiuliiK seem 11 y until explm- 
tioii of the treasurer’s terra of olMee 
thiit tbo surety's liability coused on 
the treaHiiier’s itenpnolntuient. -11. v. 
McUak (1870), 5 V* k. 80U.— CAN. 

0 . — .1— A ti'CHMirer wivs 

appointed hy pltfs. under K. S. O. 
Ih77 ( 0 . 174). by ». 274 of which all 
ollloi'rs appointed by a oouiieil shall 
hold otlieo until n'luov'cd by such 
council. He furnished a bond dated 
Nov. 1, 1S80, conditioned that if he 
should “ well ic truly discdiari^e the 
duties of township treasurer so long 
ns ho shall leiualn in the said ofllec, 
A' shall nuider Just true aeoounts of 
all nioiie>s, <de., as shall come A: havu 
come into hln bands duriug his cou- 
thiuanoo in othoe, dc hand tlie same 
promptly into the hands of his bucx»s- 
Mor hi office, then, etc." He was re- 


appuinted annually for several >eavH; 
- -iicld : the rc-appointmeuts were 
not equivalent to removals Ac le- 
uppoiiitinonts, but wore rather a rcteii- 
tiou 111 office of the same troasuier, U 
the sureties wore not in consequence 
t hereof d Echargod . — ^A djala ( ’oiu’A . 
V. McKluov (1886), 8 O. H. 680.— 
CAN. 


f. .] On the appoint - 

iiieut, in 1901, of H., b> pltf. society 
as their store-elerk, H. Ac defts. entered 
Into a bond with pltf. society for his 
lldelily ’* during such time as he 
eontiuues to hold the same. In virtue 
of his nr»>seiit apuolutrneut, or of auy 
ivjnewal thcrimf. It such office is of a 
nuiowablo choracUu*. Pursuaiit to a 
rosolution passed by pltf. society, that 
any employee seeking an increase of 
salary should give one month's uotioo 
of resignation, B., who sought an 


increase of tailary, gave the notice, & 
was re-appointed, his salary being 
increased : -Uild : the employment 
was not renewal )le in its character 
w'ithin the meaning of the bond, & 
the sureties were not liable for defalca- 
tions after the le -appointment. — 
ToaMKS Co-Ol'KllATlVK AUKICULTUUAL 
A' Daiuv So(iii.'iV r. Folky, IIUIOJ 2 
1. U. 277. IR. 


PART IX. SECT. 2. SUB-SECT, 3.— 
A. (b) ii. 

g. t'lfrk tipptnnied teller — 

hililu chanotd - Surety liable.]— }I oyai* 
C'VN VIVIAN Hank i\ Yatks (1869), 19 
U. 1*. 439.— CAN. 

h. Secretary treasurer appointed prt- 
mdeni dr director .] — Trent & Frank- 
FORD Hoad Co. v. Marshall (1860), 
10 O. P. 329.— CAN. 
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surrender of or amove from the old one. In 1843, 
P. was according to Poor Relief Act, 1819 (c, 12), 
8. 7, nominated & elected by the vestry of a certain 
parish, & appointed by two justices assistant 
overseer of tluxt parish. The warrant of appoint- 
ment defined the duties of assistant overseer, one 
of which was to account, when required by the 
overseers or vestry, for money received or expended 
to the peimins authorised to receive the same. 
By above Act every pei'son so appointed is to 
continue assistant ovei*beer until lie shall resign 
such oflice, oi* until his appointment shall bo 
revoked by the vestry. Security was, according 
to the Act, taken for the faitliful execution of the 
office by bond with securities made to the cliurch- 
wardens A overseers of the parish. J\ continueil 
to act in the execution of such office until Mar. 
1852, when ho resigned. In the year 1817, P. was 
oiipointed one of the overseei's ol the same pariah, 
<fc he w^as aftei’wards from year to > c‘ar rt‘-apj)ointed 
& acted as such until 1852. 1\ liaving made 

default in accounting lor moneys leceived by him 
as assistant ovei-seer, & an action having been 
brought on the bond against one of the sureties : — 
Held : assuming the tw^o offici'rs to b(‘ incompatible 
w^hich they W'eri* not, tJic accc'ptaiK'e of the office 
of overseer did not vacate that of assistant o\t‘rseer, 
since the holder eould not dive^^t himsell of tin* 
latter offke by his own act bim]>ly, the w^ord 
“ resign ” in the Aet meaning a ioimal luitilication 
to tile vestry ()f the act of giving up the office ; 
A since, also, tluui* was no implied amotion Irom 
tlu* old liy appoint UK'iit to tlie mwv office, lor the 
authoiity apiiointing to tliat office could not 
ivmovc ; nor was any implied suricndcr 

h(‘caus(‘ the same aulhoiilv could not ac'ccqit a 
huri(‘n(ler ot the old ()llic(‘ ; if tlie offices wc‘re 
mconi}nitil>lc, tlic ai)i)omtmc‘iit as overseer would 
be either void or voidable* only, m w hieli case it 
would be* vacated on ai)p(*al ; as the assistant 
overseer v\ as not bound to acc ount t o the ovws(‘c*rs, 
his ap])Ojntment as ov^erse e r did not make such an 
alteration in the* mode eif accenmling as would 
alieet the liahilily ol the sure‘tics. - WouTii r. 
NKV^TON (1851), 10 Kxcli. 217; 2 i\ L. R. 1171 ; 
23 L..I. K\. 3:38; 21L.T. O.S. 157; i8J. P.777; 
15(3 E. R. 435. 

Annoiation Distd. JMaUiug I iiioa Oiduh. i*. Giahuiii U(>e (^), 

39 Jw. J. C. J'. 71. 

1259. Former office vacated — Assistant- 

overseer appointed collector.] — In June, 1805, dc*fl. 
iiecamc surety for A. in a bond to tlic guardians of 
the unic^n wdiie’ii com])ris(* \V., the* condition of 
wOiicli bond was that A. should faithfully perform 
all the duties of ids office*, A in all mattcTs relating 
tlicrelo ob<*y tiie oversccTs, sub|e‘ct to tlic* ordcTs 
of the Eoor J^aw Board, A kc*c*p hooks, A pay ov'c*r 
moneys to such persons as the* eiverseers should 
direct. In April, 180(3, tlic board of guardians of 
the M. Union, on the rc*eomm<‘ndatiem of the* ve*stry 
cd W., appointed A. collector ol the iioor-rates for 
W. at a poundage* of (3c/. "J^lie Poor J^aw Board 
duly approved the appointment, A made an order 
fixing the remimeration of the cedle'ctor at Od. in 
the pound as iiroposed. Tlie* dutie's undeT the two 
api)ointiu(*nts vvc‘re substantially the same. After 
the last appointment A. continue*!! to pc*rform the 
same duties as lie had be*fore iieriorrned, A the 
appointment of Ajir. 18(35, vv'as not otherwise 
resigned or revoked. A. having made default, 
alter the last appoint ineiii, in kec*ping books A in 
paying over monc‘y, deft, was sued on the bond : — 
Held : the two appointments w'ercj inconsistent A 
incompatible; the* appointment of Apr. 1805, 
ceased, by viHue of P(H)r Law Amendment Act, 
1844 (c. 101), s. 02, on A.’s acceptance of the 


appointment by the guardians in 1866; A conse- 
quently the liability of the deft, as surety on the 
bond was at an end. Scnible : there was both a 
revocation of the first appointment by the vestry, 
A a resignation by A.— Mallino Union c. Giiaiiam. 
(1870), L. R. 5 0. P. 201 ; 39 L. J. (h P. 74 ; 22 
L. T. 789 ; 18 W. R. 074. 

Annotation: — Mentd. Green r. Mepham (1S7S), 2 Hop. A 

Cedt. 458. 

1260. Appointment to additional office— Former 
office retained— Distinct duties— Rates collector.]— 

Declaration on a boncl conciitioned for the due 
jx'rformance by A. of his duti»*s as collector of the* 
poor-rates, A c)f the 8<*wt*rs A geiK'ral rates for the 
parish of S., the bond to continue in force if A. 
held c*ither office separate*! y. Hreac’li, tliat A. 
rec‘(*iv’‘(*d monc'y in eacli capacity. A failc*d to pay 
it ov’c*!*. Plea, that befoiv breacli twH> Acts were 
passed incr(‘asing A.’s duties as collector of Hew'ors 
A general rates, cVj uikIct wdiieli lie wwis also 
appointed colli‘ctor of main drainagii rat(‘s, by tlu* 
persons und(*r wliom lie held ids other appoint- 
ments. These Aets allured tlie proportion in 
which ccrtfiiu scwc'rs ratc‘8 were to bo borru* by 
ditlc‘rc*nt parishes, increasing the proportion pay- 
aide by tlie parish of S., A also imposed upon the 
sewers rates cc*rtaiii f rc‘sh eliargc*H of small amount ; 

Jfvfd: (1) the appoint me ril of A. to tlu* nc‘w office 
of ccdleeior of main drainage* rate's die! ned avoid 
the bond ; (2) the* change‘8 mlreidiie'ed by the* Acts 
did not amount to an alteratiein eif the* office! of 
cedlecteir of se'vvci's rates to wliicii A. was eiriginally 
appoint (*d ; (3) the bonel was eiiNisible*, A tJie* 
]dc*a w'as iiad, as affording nei aiitwe*!* te) de'ft. s 
liability for A.’s brc*aclu*s eif duty as cedlector of 
peieir rate's.— S killktt r. Ei.im’iiKit (18(57), 1.. R. 
2 P. P. 4(59 ; 3(5 L. .1. (’. P. 20(5 ; 1(5 L. T. 42(5 ; 
:J1 j. W 452 ; 15 W. R. 87(5, Ex. Ph. ; ajfg. (18(3(3), 
L R. 1 P. P. 217. 

Annotation^ • ’ W to\l\) Distd. ( 'rep 

(ls7(5) I C’ V. 1). 707. Reid. llarilHon v. Hoyaieiur (18((U), 

3.) L. J. C. 1’. 201. 

^261. Guarantee in one capacity— Default 

made in other— Assistant overseer & clerk.] — 

A. was appednte'ei assistant ove‘i-sec*r e>f the jiarish 
e)f II. , A by virtue* of his appedntmeiit under lioeal 
(h)ve*riinie*Til Ae*t, 1891 (<’. 17:5), s. 17 (2), he be‘c*ame* 
ele*rk to tlie* parish ceainedl of H. I)e*ith. e*nte‘r(‘el 
into a bond guarant<*e‘ing tlie faithful pe'rforinaiice 
of his ehitie'S as assistant oveTse'cr. A. eeimmitted 
dc'faleatioiLS in ivspect of me>ne*y8 re*ec*ive‘el by iiim 
as clc*rk to tlic palish eouneil. In an action to 
rc'CCiVC'F tlie* amount e>l sueli elc‘falc*atie)iis uneJeT the* 
guarantc'c* give*n by defts. : Jlvld: tlie dcdalc'eitions 

of Jl. in relation to the* ])arisli eemneil ae*ce>unts 
wc*re not ce)vere*el by the* terms of tin* beind 
guaranteeing the faithlul pe*rfeirmane*ei of liis duties 
in the office of assistant e)versee*r. — PosKeiHD 
IJNXeiN V. JklOR Law A JjOCATi (iOVKKNJMKNT 
OFFirERB’ MU'I'UAI^ (iUAHVNTICE Asseie’N., 1^’*** 

(1910), J03 L. T. 4(53 ; 75 J. J*. 30 ; 8 J., (i. R. 

^^^Second appointment involving altered duties — 
Or new conditions of office or employment.] 

> Suh-bcct. 3, A. {h) ni., pov/. 

iii. Chdiif/c hi Pen<f/ihe>/i of ()JJh‘C or VjHiploynicHt , 

1262. Alteration in duties— Duties enlarged by 
statute.]— A bonel given as M'curity fe>r a eolleelor 
of tiie* custc^ms doe*s ncjt e*xteud to a Hubse*e|iu*nt 
duty upcm cemls, whore* the ce)Ileu*te>r iiael a new 
de'putatiem, A gave se*eurity for the* duty upon 
coals; A so it was lic'ld, wlu'ro no sc*e’urity was 
give*n upon the st'cond de'putation. BAiiTDiorT v, 
A -G (1709), Pai'k. 277 ; 115 L. H. 779. 
Anmtialum: — ^Reld. Poitsca lalund Union GrduH. v. WliUlier 

(1860), 2 K. 6c K. 755. 
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Guakantee and Indemnity. 


Sect, 2. — DUcharge from Uability: Svh-aecl. 3, A, 
(6) in,] 

1263. Breach of original duties.] — 

The condition of a bond recited that G. liad been 
appointed bailiff of a county ct. under the 9 & 10 
Viet. c. 95, So stipulated for the proper execution 
bfr O, of all warrants, etc., issued out of ct. to the 
higli bailiff, So making true returns thereof 
according to tlje i*ules r(*gulating tlie practice of 
the et., So for liis due performance of the office of 
bailiff, So for his not tfiking any fees except those 
spec ified in that Act. After this bond. So before 
^y breach occurred, statutes were passed 
incr<‘iu>ing the jurisdiction of the county et. in 
point of amount, giving it jurisdiction in matters 
of irwolvency ^ over absconding debtors. So 
enabling any om* of the bailiffs authorised by the 
judge to sell goods seized in execution witliout the 
intervention of a sworn brcjker i—lleld : l)y these 
statutes flic duties So liabilities of th(‘ office were 
essentially clianged, So tiie risk of the sureties 
incre^ed ; So consequently they weie discharged, 
notwitlistanding that ilu^ broacli of duty relied 
upon aroHCj entindy out of the original duties of the 
office. — Pynus v. Gum (185(1), 0 E. B. 902 ; 
Saund. So M. 100 ; 2(1 L. .1. Q. B. 41 ; 28 L. T. O. S. 
81 ; 3Jur. N.S. 315; 5 W. B. 44 ; 119E. K. 1100. 
Annotalious : — l^ld. Caiiil»rldpro Coiim. t\ DonnlB (1858), « 

W. 11. «r):j. Consd. SUlllott r. Fletcher (18(17), b. It. ‘2 

(; 0. 4CI). Refd. I’ortHoa Nlaiid Union (lrdnH. v. Whllller 

(1800), 2 K. At K. 755 ; Mortgagi' JiiHce. Corpn. c. Pound 
JMentd. Warden u. Stouo 

(1857). 7 K. 6c 11. 603. 

1264. On re-appointment to same office.] — 

A bond U) s(*cure the good conduct of a collector, 
undei* 43 Geo. 3 (c. 99), s. 13, may bo declared to 
<‘xt<‘nd Ix'yond the current year in wliich it is 
taken, aUliough the collector liimsolf must be 
annually appoinU'd. But a re-aj)pointment for a 
subsctfiKuit year must (‘xactly follow the provisions 
of the bond, in order to charge the surety; for 
if it should not appear distinctly tliat tlie re- 
appoint uumt was for the same description of duties, 
or not for the same district as tliose provided for 
by the first appointment, the surety will be 
discharged.— A iiiNOTON v. Jeans (182(1), 4 L. J. 
O. S, K. B. 18(1. 

1265. Additional appointment to distinct 

office— Original duties unchanged.] — S killeit r. 
Eustcheu, No. 12(>(), anic. 

1266. Clerk paying wages— Default in 

wages account.] — An insurance co. by a fidelity 
policy undertook with an urban council that the 
clerk to the council would faithfully discharge tlie 
duties of his office So account for all sums of money 
r«^ceivt‘d by him whilst in that office. At the date 


of the policy the council had a surveyor under 
whom certain works were being carried out, So the 
surveyor paid the men their wages. The surveyor 
subsequently left the council’s employment, So 
the men were then paid by the clerk. In connection 
with these payments the clerk failed to account for 
certain moneys : — Held : the loss was not covered 
by the policy. — Wembley Urban District 
Council v. Poor Law So Local Government 
Officers* Mutual Guarantee Assocn., Ltd. 
(1901), 65 J. P. 380 ; 17 T. L. R. 516. 

Compare No. 1277, pofit, 

1207. Change in salary — Poundage changed to 
fixed salary.] — A bond, reciting that A. was 
appointed assistant overseer of tlie parish of M. 
was conditioned for the due performance of liis 
duties “ Thenceforth from time to time So at all 
times so long as he should continue in such office.** 
On Juno 25, 1840, a vestry meeting was held at 
which A. was elected assistant overseer until 
Mar. 25, 1811, at a salary of 8d. in the pound on 
some sums collected So 4d. on ot hers. Two justices, 
by their warrant dated July 9, 1810, reciting the 
vestry resolution So iliat his salary had been fixed 
for the execution of his office until Mar. 25 then 
next, stated, that in pui-siiance of Poor Relief 
Act, 1819 (c. 12), they appointed liim iissi&tant 
overseer. On Mar. 25, 1811, he was again elected 
to the same office at a salary of £50 per annum 
So ro-appointed by the justices So lu* continued to 
be so re-elected So re-appointed until Mar. 1810. 
On c(‘asing to hold office he retained moneys in 
his hands: — Held: the sureties were not liable 
on the bond. 

Assuming deft, would have bt*on liable if the 
assistant oversct‘r had continued in office upon the 
same terms, he hiis not done so (Alderson, B.). — 
BAxMFord V, Ilks So Neale (1819), 3 Kxch. 380 ; 
3 New Mag. Gas. 128 ; 18 L. J. M. G. 49 ; 12 L. T. 
O. S. 379 ; 13 J. P. 052 ; 151 E. R. 892. 

Aniutiaivma : Distd. Frniik r. Ed words (1852), 8 Excli. 211. 

Retd. Joiiob i\ Lewis, LIUIU] 1 K. IL 328, 

1268. Fixed salary changed to commission 

basis.] — N outu Western Ry. Go. v , Wiitnray, 
No. 399, ante. 

1269. Salary reduced — Duties lessened — 

Same office continued.]— In 1811, T. was, by a 
resolution of the vestry, appointed p<jrmaneiib 
assisUuit oversi'er to the parish of W., at an annual 
salary of £1(), So lie performed the duties without 
giving security. Iii May, 1840, it was resolved 
by the vestry that ho should continue Jiis office 
upon giving security; So accordingly, in .Tune, 
1810, a bond was entered into by ’1\ witli two 
sui*eties in pursuance of Poor Relief Act, 1819 


PART IX, SECT. 2, SUB-SECT. 3.— 
A. (b) iii. 

1264 1. AlteratUm in dnUcit — On rr- 
(il)nointnu nt to same office. ]— I'). ha<l 
boon (ippoiutod pItf.’H agent, Ac deft, 
hud bocomo Hurcty by bond tor the 
faithful porfonuaneo of D.’s duties, 
the comfltlon being that D. NhonUl 
faithfully exocuto the olHeo of agent, 
Ac pay over all inoiieyH. After the 
exeoutiun of the bond, a iicwv agree- 
was made with D., Impoblug 
ailioront Ac mure onerous duties on 
him, without deft.'s consent: — Held: 
there w’oa a material uUcrution in the 
original contract, whereby D.’s duties 
were diHoreut fn)m those for the 
performaneo of which deft, became 
liable, 6c that he was thereby dis- 
charged. — C anada. Like Ahsuranck 
t’o-r. Calkins (1884), ‘24 N. B. R, 276. 
—CAN. 

12651. Additional appointment 

to dtsitttct office — OriatneU mUiea uh- 
cAangrti.J— A. B. entered Into a bond 


ns sureties for C. The condition of 
the bond recited that 1‘. liud beem 
appoint(*d a clerk lu the bank of N. H. 
Ac bound the HUi'ctles for C.’s faithful 
pcrforiuance of his duties as long ns 
ho contimuMl to be employed as a 
elerk in the hank ; Sc duly aceoiinting 
for all uioueys, etc., which should come 
to his hands during his service in the 
bank: — Held: the sureties wei*© only 
answorablo for C. in the upnolntiueut 
w’hleh ho hold when the bond was 
given, & not on a newv appointment to 
a dilTerent situation in tho bank, 
although ho eontiuuod to be a clerk ; 
Ac although it did not appear in tho 
eoiulltlon wliat his particular ilutiea 
were. — B ank of Nkw Bhunswick r. 
WiouiNS (1844), 2 Kerr, 478.— CAN. 

k. .) — surety by bond 

for tho due performance of tho 
ofllco of a bank agent, is not rcspouHible 
for losses occurring after the nature of 
the agency has been changed & the 
agent appointed a oashler. — Bank of 


Ui’KKU Canada v. (’oveut (1837), 5 

0. S. 541.— CAN. 

l. Xondfonkhia business — 

7' run sac ted by hank cashier.}— Tho 
sureties of a bank cashier are not 
relieved from liability by showing that 
the bank employed their principal in 
trunsaeting w'hat was not properly 
bunking buBlne-»s.— Si’kinqfr v. Kx- 
(UiAM.K Bank of Canada, Barnkh v. 
Kxciianok Bank ok (‘anada (1887), 
14 S. C. H, 716 : 7 U. R. 309 ; 13 
A. H. 390.— CAN. 

m. Office of chrk dr store- 

kcciur separated .] — R. r. Uekron Ac 
Montuomkuy, (1903J ‘2 I. R. 474 ; 37 

1. h. T. 121. -IR. 

12661. Vhange in salary — Fixed 
salary changed to commission basis .] — 
Canada AoRicuLTntAL Inburanck Co. 
V. Wait (1879), 30 C. V. 350.— CAN. 

n. Treasurtr- -Change in mode of 
appointment.]— became surety to 
IL, a county treasurer, for tho due 
accounting, etc., by C., as deputy 
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(c. lli), subject to the condition that the said T. 
should, from time to time, & at all times tliereafb'r 
during the continuance of his said appointment, 
faitlifully account for the collection of the rates, 
etc., & duly execute all the duties of the olbce ; 
A: a few days afterwards a WiUTant of the appoint- 
ment of T. as assistant overseer was executed by 
the magistrates. T. continued to perform the 
duties of assistant overseer till 1851, but the duties 
having become lessened, in consequence, amongst 
other tilings, of the appointment of a relieving 
oflicer in that year, a vestry, amongst whom was 
one of the sureties to the bond, with the consent of 
T. came to the resolution, that T. should continue 
the ofTlce at a salary of £14 per amium. After 
this, continued to discharge thi‘ duties of the 
ollice for some months, & then n^signed it, wdien he 
was found in debt to the parisli : — Held : the 
resolution of the vestry of 18.51 did not amount t.o 
a revocation of thc) original api^ointment of '1\ 
but ho continued in the ollice at a reduccnl salary, 
Ai consequently the sureties W(*re not diseliarged 
from liability under the bond. — Fu \nk v. Edwahds 
(1852), 8 Exch. 214; 22 L. J. Ex. 12; 17 .7. P. 
221 ; 1.55 E. K. 1225. 

Jnnottiiums : — Apld. Holland r. ben (iN’il). 0 K\eh. l.'iO. 

Distd. North Western Hj . r. Whiiii.n (iSwJ), 10 K\c h. 77. 

Refd. He^^^ jek C^orpii. r. Os\\M]d (lsi4), .J JO. tV H. O.'Jd ; 

Stewart r M*Kenn (Ib.'io), 21 L. J. i<j\. 11.5 ; Sandeison r. 

Aston (lb7J). 42 b. J. Kx. C4. 

1270. Salary raised ~ Invalid appointment 

at lower salary — Subsequent valid appointment at 
higher salary.) — In JMar. 1815, K. ^\as nominated 
Ai elected assistant ovcrsc‘er of the jioor of the 
jtarLsh of W., by the inhabitants in vestry 
assembhnl, at tin* >(‘,irly salary of £27. In 
May lolloping he tuiUuvd into a bond, with 
two blind ies, as a security for tin' laithful e\t‘- 
cution of the ollhe, uiuhu* Poor llehef A<t, 
1812 (c. 12). The condition of this Ixmd, which 
was in the usual form, recited that Act, A 
that K. had bum duly nominated A ehxted at the 
uruiual salary of £27. K. then proeeinled to 
Iierforin the diiti(*s of the ollice. In Mar. I8t(>, at 
a vestry duly lield, a resolution was eoine to, lliat 
the permanent ovei*si*er\s s.ilai*y, mi'aning lb’s, 
bliouhl be raised trom £27 to £.25 a >ear, including 
all other extra charges. In .June, iSlti, a w^arrant 
of tlie ap])ointnient of lb as assistant oversi'er was 
signed A sealed by two lustici's of the pi'aei*. 2’liis 
warrant recited that lb had been nominated A 
eh'cted in Mar. 181(1, at the yeai*ly salary of £25. 
Subsequently to .lime, 181(1, K. bad acted as 
assistant overseer, but had become a defaulter to 
a considerable amount: — Held: tluTc never liad 
betm an aj>j)ointment by the justices ujion the 
nomination A election of Mar. 181.5, at an aimual 
salary of £27, upon which the bond had bo<*n giv<*n, 
inasmuch as the appointment w’as made in pur- 
suance of the resolution of Mar. 181(1, at the 
increased salai'y of £25 ; A therefore lb luul ni'ver 
been duly appoint (*d assistant ovei-seer, A the 
sureties w^ere not liable. — IIolijVNH v, Eka (1851), 
9 Exch. 4.20 ; 2 0. L. K. 522 ; 22 I.. .1. Ex. 122 ; 
22 E. T. O. S. 224 ; 18 J. P. 201 ; 15(1 E. lb 181. 
Annoiaiwtis .•—Reid. North AVestern Hr. r. Whiuray (lft54), 

10 E\cli. 77 ; .Sb'wart r. M‘KLan (186.5), 21 li. J. K\. 14.5. 

Hentd. Smart c. West Ham Union (Jrduh. (1865), 10 bxch. 

867. 


1271. Change in tenure — Annual offlee to ofiloe 
during pleasure — By statute — Change provided for 
by agreement.] — Osw^ald v. Beuw'ick-upon- 
T\veei> Cokpx., No. 401, au/c. 

1272. .] — A bond executed before 

the passing of (3 A 7 Viet. c. SO, by the sureties of 
P.. troasuriT of a boi*ough, was subject to a 
condition by wliich, after it'citing that P. had 
been elected treasurer under 5 A (3 W. J, c. 7(1, it 
was provhied that the bond should be void if P. 
should account for moneys that might come to 
his hands as treasurer, “ whetlier by virtue of liis 
present or any subsequent appointnu'iit to the 
said oflice, according to the diii'ctions A time 
intent A meaning of tlu' said statute, A in every 
other respect act in strict conformance with the 
same, A all other huvs A regulations now or here- 
after to be in forim touching the said oftlco of 
t refisuiH'r, or the person or pi'isons performing or 
liable to perform tlio duties theieof ; — Held: 
tlie sureties wi're liable for misconduct of P. after 
the ti'niire of the oHlce liad been altered by (5 A 7 
Viet. <•. 89, from an aimual ollice to an ollice lield 
♦luring ph'iusun*. -1 )autm()UTII Ookpn. r. SiLfA" 
(1857), 7 E. A ib 97 ; 2(1 E. ,E Q. lb 90 ; 28 E. T. 
(). S. 202; 21 .E P. 618; 3 Jur. N. S. 121 ; 5 
W. lb 2,55; 119 E. lb 1181. 

Annotation •- Refd. I’ambriHffc Corpn. v. Dennis (1868), 

E. 11. X E. 660. 

1273. .1 — Tilt' condition of a bond 

rccit<Ml that S. had bc'cn appointcnl, undcT 5 A (1 
W. 4, e. 7(1, Irc'asurer to a iioi’ough ; A dc'clared 
that it had Ihh'u agrc'cd that the obligor should 
|oiu with S. in tlu' bond for the du(* lUTformance of 
the otric<‘ : A the condition was dt'clarcd to be 
that, if S. bhouUl duly jicrform the olllci' according 
to the ])rovisions of th(‘ said statutes, A of such 
statutes as might he thereafter iiasscnl relating to 
the said oHico, the bornl should 1 h‘ void, olhiTwiso, 
etc. In a declaration by tin' oblig^'c against the 
obligor, it was averri'd that, under tho appoint- 
nnmt in the* condition mi'iitioncd, A div^'rs subse- 
qiKuit annual aiipointmenls in every succcssivo 
year, S. continued to be Ireasuri'r from tin* time of 
the e\(‘culion of the bond till (1 A 7 Viet. c. 89, 
]>ass(*d, wdi(*n S., in accordance with the last- 
mentioned A(t, was appoint ('d treasurer, A held 
otllci* during tli(' jilcasure of tlie council till liia 
death ; A that the ollice, at S.’s last uppoint- 
meiit, A until Ids <h‘ath, continued, in its nature, 
funetions A dutit's, to lie the same ollice as that 
iiienti()n(‘d in the condition. A breach W'as then 
assign(‘d, alleging a malversation by S., while 
he r(‘maini‘d tri'asurer as aforc'saiil nut statc'd 
to liave occuiri'd wdthin the year from his first 
apjiointinent , but, to wit, on a day named, 
wliieb was subse(|U(*nt to tho appointment under 
0 A 7 \2(*t. e. 89: Held: diiclaration bad on 
demurrer. For under 5 A 0 W. 1, c. 79 (s. 58), the 
appointment mentioneil in the condition was for 
one year only ; A the liability of the obligf)!* could 
not extend to tlu* liolding under 0 A 7 Viet. c. 89, 
wliich makes the olliee to be an olliee held during 
the pleasure of tlu* council. -Pamhkidoe (Johpn. 
r. Dennis (1858), E. B. A E. (ibO ; 27 Ji. J. Q. lb 
471 ; 21 E. T. O. S. 199 ; 22 ,E P. 271 ; 5 Jur. 
N. S. 295 ; (i W. It. 952 ; 120 E. lb 957. 


treasurer, while B. eontiiiued in his 
office. C. rocclvcd mouejs for which 
he did not account, X H. sued A. upon 
the bond. B. held his commissum 
as treasurer from tho govt, from the 
execution of tho bond to Oct 10, 1846 ; 
Sc from that time to Aug. 16, 1849 ; 
in coiisequcnco of a change made in 
the mode of appointment, he held his 
office under an election of tho municipal 


council of the >vcstcrn district UiUI : 
tho surety was liable during tho whole 
time the d«*jnjty was serving, without 
reference to tho mode of 13. 's appoint- 
ment. --B aby r. Baby (1861), 8 

U. C. It. 76.- CAN. 

o. .]_ surety, for the 

duo performane<* of B.’s duties as 
treasurer of a distiict, w^us not liable 


for any defalcations by B. after his 
election by the municipal council. — 
It. V. Hall (1861), 1 C. P. 406.— CAN. 

p, Appoiidid irt usurer for 

vru) COMMfv.l— r/OlJ.NTY OF ONTAKli) 
('ones. V, Paxton (1876), 27 C. P. 
10 4.- CAN. 

q. Statutory change in payment of 
fiis — Subsequent to giving of bond .] — 
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Sect, 2. — Discharge from liability: Svh-sect. 3, A, 
jb ). Hi. ct: iv ,^ d: li, ( a).] 

1274. Variation of time for notice— To 

terminate employment.] — S andeumon v. Aston, 
No. 1208. ante, 

1275. Transfer to new district — On re-appoint- 
ment to same duties.] — Abixoton v, .Jkanh, No. 
1204, ante, 

1276. .] - *Ily an ordca* of the Poor T^aw 

Oumrs. giiardiariH of a Pnion, woi-e directed 

to nfipoint coIIcct/Oi'H of the poor rates of suoli of the 
scv(*T‘aI [Jarislies in the Union as j)ltfs. might deem 
io rerpiire a ccdlector ; & every jierson appoinl(‘d 
a colleclor was required to give s(‘eurity for t)ie 
due ])(u*formanee of the duties of his ofliee. Jn the 
interval la*tw(‘en Diis order Ac tlie jiassing of 13 Ac 
14 Viet. e. 00, which regulates tlui eolleetion of 
j) 00 P rat/(‘H asHiKsed ui)on tli(‘ owners of small 
hujenieiits in parisiies, pltfs., in pursuance of the 
order, appoint(‘d H<‘V(‘ral jnusons as collectors of 
the poor rales of J\, one of the parLsln^s in the 
Uniom Sul)s(‘(juenlly lo that Act, Ac to its 
adoption by the ])ariHh (»f i*., jillfs. detcTminod to 
appoint an additional eoll<;etor ; Ac, one of t}K)se 
originally app<unted liaving resigned, advertised 
that they were about to a])point “ two pemms t-o 
he c<dleetot‘s of the* poor rates of the parish of P., 
t<) one of w'iiom “ would ho assigned a collection 
of such rak's from the owners of small tenements.” 
W., in answer to the advertisenumt, sent in the 
following written application : “ Ther (5 being two 
eolI<H tors of ])()or rates about to bo ai)pointed for 
tlio i)arish of 1*., may I oiler myself fis a candidate 
for ora* of 1 laun ? ” J*ltfH. afterwards elected W. 
Ac another p(*rson, by a resolution which declared 
that the latter was elected in the placo of tlie 
retiring collector, Ac W. for the purpose of collecting 
t/h(' rates from the owners of small UuKunents, 
Hotli a])p<un1m(uits wcuh' approved of by the Poor 
liiiw Hoar<l. Deft, then exeeut/Od a bond as surety 
for W., which aft('r reciting the order of the Poor 
Law Uoinrs., Ac that W. had bei*u “ iluly ai)])omkMl 
to hi* a collector under ilu* said ordt*r,” was 
i’ouditioued for the faithful iliseharge by W. of his 
dutii'S “ during his eontinuanee in the saul otViee 
of colliH’tor.” \V. entiTcd on his dvdies Ac hu* some 
years eoIU*ek*d tlu* poor rates assessi'd upon the 
owners i)f small tiMiements in P. One of tlu* 
previously api)ointed eolle< ti>rs, who eolliH t(*d all 
the ]K)or rates i»i L., a district of P., then re.signed, 
Ac pltfs., t>n W.’s application, transfiuTed him to 
that district. No n<*w bond ^\as then executed. 
W, iiftiTvvard.s committed ilefalcatioius, in respect 
of which pltfs. mav sued <lt‘ft., as surety, ui>on tlu 
bond executi il by him ; - //(Id : deft, was liable 
for tliat \V. was aj)pointed, in the lii*st iiistaiici*, 
lus colliM’tor of the poor rat<*s of P. generally, not 
of the ]>oor rates ])ayuble by the o\Miei-s of small 
t (Elements in P. exelusividy ; so that his transfer 
to th(? L. district w;us ni)t an appoinUnent of liim 
lo a frt'sh ollice, or such an alteration in his duties 
as to discharge his suivly from further liability. — 
PoKTSEA Island Union (iuaudians v, Wiullieu 


(1860), 2 E. & E. 755 ; 29 L. J. Q. B. 160 ; 2 L. T. 
211 ; 24 J. P. 678 ; 6 Jur. N. S. 887 ; 8 W. B. 
493 ; 121 E. B. 283. 

Annoituion : — ^Befd. Skillett v. Fletcher (lb66), Har, & Ruth. 

197. 

1277. Clork undertaking additional liability — 
On discount losses — Increased salary— Breach of 
original duties.] — A. became surety for B.’s 
conduct as a clerk in a bank. B. was subsequently 
appointed to a better situation in a branch of the 
same bank, Ac A. exUmded his suretyship to this 
new situation. B. aftewards, wJiile remaining 
in the same situation, undertook, on having his 
salary raised, to become liable tet one-fourth of the 
losses on discounts. No communication of this 
new arrangement was made to A. B. allowed a 
customer considerably to overdraw his accounts, 
Ac thereby the bank lost a sum of money : — Held : 
the surety could not be called on to make good 
this loss, though it fell wdthin the terms of the 
original agreement, as the fresh arrangement was 
the substitution of a new agi’cement for the former 
one, Ac A. was thereby discharged. — ^B onar v, 
Macdonald (1860), 3 H. L. Cas. 220 ; 14 Jur. 
1077 ; 10 E. B. 87, H. L. 

Antu'tuiiona Consd. hyhuH v. (Bhh (1859), fi E. & R. 902 ; 

Skillott V. Flofcher (18(}7). L. R. 2 (’. l\ 4C9. Refd. 

Steward v, M'Kcan (1855), 21 L. J. Ex. 145. 

iv. Debtor Member of a Partnership, 

1278. Partner admitted after guarantee given.] — 

If A. become bound to B. under condition that C. 
shall truly account to B. for all sums of money 
received by U. for B.’s use, Ac 0. aftenvards, with 
B.’s knowledge, takes I), as his partner, the 
guarantee does not extend to sums of money 
received by U. for B.’s use, after the formation of 
the pai*tnership. — Bellaiks v, Ebhwobtii (1811), 
3* Camp. 63, N. P. 

A miotanon'* C oubA. IMilk r. Al(lorI)ur>' Vnlnn (18J9), 9 

Exch. 590. Refd. London Assco. Co. v. Bold (18 14), 0 Q. R. 

514 : MonteOorc t’. LIo>d (1803), 15 (’. R. N. S. 20.3 ; lie 

Pldlliph, Ks J). JdulJipH (ISO.'D, 9 L, T. 522 ; LeuthUj v. 

Spyer Ui»70), L. R. 5 V. P. 595. 

Compare No. 400, ante, 

1279. .] — Bank of British North 

America v. Cuvillikr, No. 388, ante, 

1280. Though contemplated before — Know- 

ledge of surety.] — Deft, executed a bond as surety 
to an insurance co. for the iidelity of A., who was 
appointed an agent of the eo. at Adelaide, Ac who 
was about U) Ac afterwards did enter hik) ])artnei‘- 
ship (as merehaiits) with B., also an agent of the 
CO. jit that i)laee. The ctmditiou of the bond was 
that, if A., his heii^, exors., ek*., should well A: 
truly )>ay A:- account for all inom‘ys received by 
ium, the obligation sliould be void: — Held: (1) 
deft, was not responsible under this bond for 
moneys received by the lirm of A. Ac B., notwith- 
stiinding he wfus aware at the time ho signed the 
bond that A. was about to become partner with 
B. ; (2) the surrounding or “ co-existing ” circum- 
stances were admissible for the purpose of 
explaining what might bo ambiguous m the 
condition. — M ontefiore v, Lloyd (1803), 15 


Jltld : the hiitcUch to n bond for th< 
perfonniiiu’o of tho diitioH, otc., o 
rt'ffistrar, boinff tho fonn of boia 
pi'cmTlbod by tho Act in force prior t< 
tho introduction of the provLion 
tflviuK to luunicipaUtlcH a libaro In tin 
ice«, were not liable for tUo non 
pnyincnt over of Kiieh Bhoi’o. — Count' 
OF MinntKsr.x Coiu'x. r. Smallma: 
(1891), 20 <). U. 4h:.--CAN. 


PART IX. SECT. 2. SUB-SECT, 3.— 
A. (b) Iv. 

r. Afjent Ih coming jHiriiur — After 
guarantee,] -A person beeoino surety 


for another for tlie duo dl^charpro of 
his duty as offout in tho pundniMe of 
wheat for a meri'aiililo tirni. After- 
wards the a^ut & his principals 
entered into an airroeiiieut for nurtner- 
sliip, A' during tho eontinuanee, 
thereof he bocamo Indebted to his co- 
IHirtners in tho sum of iiirw ; &: tho 
surety, luiving boon willed upon, 
extvutcd a confession of judgment for 
tbi* amount of his prliicliml’s indebted- 
ness, in ignorance, ns lie alloffod, of 
the fact that the agency hud ceased 
& a partnership Ikh-u formed. ITpon a 
bill mod to cufuroc tho judgmont, 


against the surety, tho ct. directed a 
rofereuco to oscertaiu whut, if any, 
portion of the debt for which tho 
ushjgninent was givi'ii arose in respect 
of dealings during tho agtmey, robcrving 
further direct ions ic costs ; or, if 
pltfs. should decline this reference, 
then tlmt tho bill should be disruibbod 
nlth co^ts.— (ioODKRIlAM r. R.XNK OF 
Uiti:k Canada (1862), 9 Dr. 39.- -CAN. 

s. Partnership dissolved — Liability 
for drafts after dissolution,]— A bond 
was granted to a bank by a co. 6c 
two cautioners binding tbemsclvcs 
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0. B. N. S. 203 ; 3 New Bep. 82 ; 33 L. J. C. P. 
49 ; 9 L. T. 330 ; 9 Jur. S. 1245 ; 12 W. R. 
83 ; 143 B. B. 761. 

Annotation : — Aa to (2) Folld. Lcathlpy v. Spyer (IvSTO), L.K. 

5 C. P. 595. 

1281. Retirement of member of partnership — 
Where whole firm constituted debtor.] — Debt on 
bond against a sui*ety. The condition re(*ited, 
that the Chancellor, Masters, & Scholars of the 
University of Cambridge had appointed B., i\ & J, 
their agents for the sale of books printed at ilieir 
press in the university, that deft, had ofTered to 
enter into a bond with them as a surety ; iSc it was 
conditioned, that if the said B., C. & J. the 
survivors & survivor of tlioni, such other person 
& pei'sons as should or might at any time or times 
thereof t(‘r, in partnership uith them oi* any or 
either of them, act as agent or agents of the said 
Chancellor, etc., or theu* siK'cessors, for the sale of 
books as aforesaid, did & should duly account to 
the said Chancellor, etc., &; theii* successors, for 
all books, delivei'cd or sent to them or any or either 
of them for sale as aforesaid, should pay all 
moneys which should become payable to the said 
Chancellor, etc., in respect of such sale, tlien the 
obligation to be void, etc. : —Held : by the retire- 
ment of J. from the partnership of B., C., A& J., 
deft., as their surety, was discharged from all 
further liability on this bond.— (’AJVimui)OK 
Univekkity V, Baldwin (183U), Tj M. ^ W. 580 ; 
151 E. It. 210. 

B, Creditor. 

(a) In General. 

See Mercantile Law Amendment Acl, lh.50 
(c. 07), s. 4 ; Bartnershij) Act, 1800 (c. 00), s. 18. 

1282. Increase in number- Addition of partner.] 
WUIGHT V. ItUSSEL, No. 1201, post. 

1283. .] — (1) A guarantee of moneys 

advanced by a firm, consisting of R co. will Jiot 
extend to a new linn in which 11. is introduced as a 
partner. 

(2) Payments made by the i)rincipal after the 
alteration of IJie liiin, in tiansactions with him, 
are ai)plicable to the extinction of the balance due 
to the old liriii at thtj date of the alteration. • 
Spiers v. Houston (1820), 4 Bli. N. S. 515; 5 
E. K. 183, H. L. 

Annotation Gear rail u, Refd. Bank of Stollaiid r. C'luistie 

(1811), 8 Cl. & Fin. 2J1. 

1284. .] — Securities U) a banking firm 

for a current balance cease on tlie change of the 
firm by the admission of a new partner, if the 
account be carried on by the new firm 8ub.se<j[ueut 
payments by debtor will be applied in the first 
instance exclusively in satisfaction of tlie lialance 
due at the date of the admission of the new 
l)artner. — E yton v. Knjoht (1838), 2 Jur. 8. 

Effect of payment after addition.] 

- — See Sect. 1, sub-sect. 1, ante, 

1285. Amalgamation of companies- Banks.]— 

Wilson v. Craven, No. 005, ante. 

1280. .] — Bradford Old Bank 

Sutcliffe, No. 483, ante. 

1287. Retirement from partnership.] —A promise 
in writing directed to A., B. C., a house in trade*, 
to pay for goods to be furnished to another cannot 
be enforced in an action by B. Ac 0. to recover the 
value of goods furnished after A. had withdrawn 


[ from the partnei’ship. — M yers v. Edge (1707), 7 
Term Rep. 254 ; 101 E. R. 900. 

1288. Intention to continue guarantee.] — 

A security to a linn continued after an alteration 
in the members of it, upon the construction of a 
l€‘tt^r raising an agi*ecment to that etTect . — Be 
Carlill, 7i>p. Marsh (1815), 2 Itose, 240, li. C. 
Annotation : Refd. iiV Burkill, Kr />. NuttU\shlp (IMl), 5 

Jiir. 798. 

1289. .| — A. ^^ishing to obtain credit 

with his bankers, in 1817 inovailed upon three 
pemnis to jtiin him in a ])romissory note, whereby 
they jointly A: s(‘verally promised to pay the 
bankers or onler £300. 'rhe bankers gave A. 
credit in liis ])ass-bo()k for £300 on account of the 
note, Ac charged him with int(‘rest for the same 
yearly. Upon two of tlu* ]>artiuTS retiring from 
the banking-house a balance was struck bet/weeii 
the old A: new firm, A: the iiromissory note was 
delivered i^o the new firm, but not- indorsed to 
them. A. at on(» time liad in the hainls of his 
bankers a balance (‘xceeding the amount of the 
note, lie paid interest to the banking-lmuse 
annually: -Held: (1) the note being iiayabh* to 
the flv'^e meml)(*rs of the banking-house' or ortle*!*, 
Ac being evidently intende'd to be a eoiit inning 
security, the makers were liable upon it, nedwil li- 
st anding a change in the inembe'rs of the banking 
house; (2) an action on the note, tin* same not 
having bet'n indorsc'il, was ])rop(‘rly lirouglit ifi tin* 
name of the payees of the note ; (3) the note Avas 
not discharged l>y reason of A. at one tinu' Jia\ ing 
in the liands of the banker a balaiK (‘ exceeding 
in amount the sum sc'cured ]>y the nol(' ; (1) the 
payment of inti'if'st within six >(*ars hy A. on the 
note was (o idi'iice of an acknowli'dgnu'nt hy all 
tin* joint inaki'i’s of the note, so as to take tlie case 
out of Stat. Uimitatioiis. - J*ease v. Uihst (1820), 
10 H. AC. 122 ; L. Ac Welsh. 81 ; 5 Man. Ac Hy. 
K. B. SS ; 8 L. J. O. K. K. B. Oi ; 100 E. H. 300. 
Jnnotahous : As to d) Rold. Dry r. Dm \ (1 S.J9), 10 Ad N, 

FI. 90. Jsfo i2)Rofd. Drvi Daw (1S90), iO \d. \ FI. 

90. js to (9) Refd. lIcMTiilaT r. WIwk: (Is 19), D.o. 

Mvr. 100. 

1290. — .] The follouing giMianlee was 

given to t lu* linn ol M. A I >., 1 lie actual nusnhers of 
\Nhicli, at the liiui', were M., D., A N. : “ (i. is 
desirous of commi'ncin^ busiru'ss in your line, 
A wants the usual cri'dit for six montlis: if you 
think well to supply him, I will Ix' aiisvM'rable for 
the amount of £100 ” ; Held : on N. wil hdrawing 
from till* firm (which continued under tlu* names of 
M. A D.) the guarantee c(*as(‘d, no intention 
a])pearing on tli(* iiistruinc'nt tliatthe ri'spousibiUty 
should continue after such ehange in the* jiartniT- 
sliip.-- Dry v. Daw (1830), 10 Ad. A Dl. 30 ; 2 
Per. A Dav. 210 ; 8 L. .1. Q. H. 200 ; 3 Jur. 3 15 ; 
J13 E. R. 12. 

1291. — Renewal of promissory note.] — 

Bonser V. ('o.V, No. 510, anle. 

1292. .) —(1) By tlie conditions 

attiiched to a contract of indemnity against Josses 
ill trade, tlie guarantee becami* void on tlie death 
or r<*liix*ment from trade of the jierson guarant<‘<*d : 
— Held: this eondil ion applied to the dealli or 
retirement of oni' of two partners giiaranb;ed ; A 
thert'forr' a jilea alleging such death of the jiartni'p 
was an answer to an action against tJie co-part/iier 
by the guarantors for the suhseriptioii or annual 
payiiH'iits agreed to be paid by th(» assured. 

(2) Deft. )>I«aded, on eijuitable grounds, to an 


to make pujment of \vhale\er suiiiH 
A. P, Bliould draw out, vie. lUld : 
altlioosrli A. P. was a partner of the co. 
which waa aftcrwanlH dlsaolved, >et 
the cautiouerk) were llahJo for aJl 
Buuai drawu by him after the diaaolU’ 


tioa. — l*ArLifc->ox r. f'\U>LU (J808), 
J4 Fuc. Poll. 2.95." SCOT. 

PART IX. SECT. 2, SUB-SECT. 3.— 
B. (a). 

t. Ilrtircrnent from partnt'rahip — 


AsHiunnunt of dflfis to nnr firm — 
Adramta to dibior rout in wd ffU (om- 
7)a«//.| — Eltov, IIammo\j> Ce. y. 
Nk]1>;(jn (1812), 10 Fao. Coll. GU9.— 

SCOT. 
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HccL 2 . — Dihcharfje from HaJjiliiy: Sub-scrt. 3, Ji* 
{ a) <fc (6), cfc r.3 

^iion for such payments, & also for a certain 
increased premium, tiiat by certain printed rules 
& regulations delivered to him as the rules & 
regulations under subject to which the agreement 
for guarantee was to be made, the amount of 
subscription jiayable by the assured was to be 
increas(‘d at a ceHain specified jicrcentage rate, 
according to t.ho amount of admitted claims in 
the previous year, At that deft, entered into the 
contract upon the basis <fc faith of such rules 6c 
r(‘gulations ; but tliat Ibe contract did not contain 
tiiem, Ac othf*r 6c mucii less advantageous rules, 
witli other rates, w<*i*e substitutc'd, of wJiich deft, 
had no nf)tic<‘ Jfeld : th(* ph'a was bad, as the 
facts statt*d would not r<ili(‘Vo deft, from the 
performance of the contract, but would only 
entitle hitii to hav(‘ it reformed. — S oja^kncy 
Mutual (juauantke do. u. Fjikkman (18(11), 7 
JI. Ac N. 17 ; 31 I.. J. Kk. 197 ; 158 K 11. 374. 
Annotation f/nu mill/, Mentd. Harvey t>. Mtinieipal 

iVrinauent irocsLmoiit illdg. Hoc. (1881), 20 Ch. 1>. 273. 

1293. Weekly payment to wife under separation 
deed— Subsequent divorce proceedings by wife.] — 

(1) Jly a Hcjiaratiou de<‘d reciting that dilTcivnces 
had aris(‘n betw(*en the liusband Ac wife, in 
coTisequencc* of which th(»y had agreed to live 
a])art, d(‘ft. became a surety for the paymemt by 
the* husband to l)llf., as trust(*(‘ for the wife, of a 
ceilain W(‘ekly sum during tlie joint lives of the 
husband Ac \vile. In an action against deft., as 
sui'ety, for arrears of the* wec'kly sum \—Held : 
a j>lea setting out the* d(‘ed, 6c alleging that deft. 
becaiiK* a party U) it, to i.ivvent any public 
<*xposur(‘, that tlu* wife had subs(*(ju<*ntly com- 
menc(*(l a suit for a divorc’c, Ac that tlu* maiTia<'’e 
had been dissolved, was bad. 

Here deft, became sundy for the payment of a 
we<'kly sum to tlu* wife; the payment of the 
W(‘ekly sum is not altered : tlie only alteration is 
in her eeasing to be Uie wife of the prineinal 
(Ih.AI'Km’HN, ,1.). ^ 

(J) AN lie re then* is a surety for a person in a 
particular situation tN. the situation is altered, 
ev(*n if tiu' liabilities an* less tlu* surety is discharged 
(llj.Ai’Kmiim, ,1.). -diiANT IK Budo (1871), 30 
Ji. T. 310 ; 22 AV. H. 511. ' 

.j - j^to (1) Consd. Feimm r. Ajlchfonl (LSSI), 

Fidelity guarantees.] --*sVc Sub-sect. H. (h) 

post, ' 

Death of creditor.] -*sVc Sub-scct, II, C’. (u) 

2>t)sL 


(b) FidelUy (luaraiilvcs, 

1294. Alteration In number of creditors— Increase 
to partnership.] — Where a bond is giv'en by sun*tiei: 
for till* honesty 6c lldelity of a broad clerk to a 
bivw<*r, Ai* the oblige*!* afterwards takes a partnei 
witJiout the kiiowdedge of the sun*ti(‘s, they shall 
not be answerable for the clerk’s lidelity to such 
partnership.— AA’nioHT r. Bitsskl (1771), 3 AVils. 
530 ; 2 AVm. BI. 931 ; 95 10. K. 1195. 

; -Dlstd. Uarclay t . Lucas (1 7S3), .3 Doug. K. IL 
3/1. Folld. Mraiigo i*. Lee 0803). 3 East, 481. Reid 
Myers r. Edge (1707). 7 Term Itei). 231. “ 

1295. .]— Deft, entered into a bond 

to pltfs., reciting that pltfs. at tlie rocoiumc-iidation 
of the obligor had agreed to take P. into their 
service 6c employ, aa a clerk in their shop Ac 
count ing-liouse, 6c the eomlition w'iis, tliat if P, 


should faithfully account for, etc., to pltfs. all 
such sums as he should receive in the service of 
pltfs. then, etc. Pltfs. afterwards took B. as a 
partner into their business ; — Held : deft, was 
liable for money embezzled by P. after the new 
partnership. — B arclay v, Lucas (1783), 3 Doug. 
K. B. 321 ; 1 Term Hep. 291, n. ; 99 E. B. 670. 
Annotations .—Distd, Darker v. Parker (1780), 1 Tom Hep. 

287. Consd. Strange v. Lee (1803), 3 East, 481. Expld. 

Dance v. Glrdler (1804), 1 Bob. & 1*. N. K. 31 ; Metcalf i?. 

Bruin (1810), 12 East, 400. Consd. Backhouse r. Uall 

0805), 0 B. Sc 8. 507. Refd. Wcbtoii v. Barton (1812), 4 

Taunt. 073. 

1296. Death of creditor — Continuation of em- 
ployment by executors— Effect on liabiUty.]— A 

bond with condition that a clerk shall serve faith- 
fully Ac account for all money, etc., to the obligee 
Ac his exors., docs not make the obligor liabh^ for 
money rcjceivcd by the i*lcrk in the service of the 
exors. of such obligee*, who continue the business 
Ac retain him in i he same employment. — B arkeu 
?». Pauker (1786), 1 Term Bep. 287 ; 99 E. B. 
1098. 

/- Folld. Strange v. Jjce (1803), 3 East, 484. 

Beld. Liverpool Water Works Co. r. Atkinson, (1805), G 

East, 507. 

1297. Subsequent Incorporation of creditors — 
Previously governors of a society— No default before 
Incorporation.] — bond was given to A., B., 0., 
et(5., payable to them Ac their successors, as the 
governors of tlie Society of Musicians, conditioned 
to i^cure 11. ’s faithfully accounting with them Ac 
their successoi’s, gov(‘rnors, etc., as th(*ir collector ; 
afterwards the society was incorporated by lett<n*s 
patent, at whieJi time 11. had duly accounted for 
all moneys collected by him, but af 1 er the incorpora- 
tion recc'ived money for wliieh he did not account : — 
Held: the obligor of the bond was not liable for 
f^ucli default of It. in an action on the bond. — 
Danue IK (iiRDLER (1801), 1 Bos. Ac P. N. B. 31 ; 
127 E. B. 370. 

AnnotafionH Edwardn v. (Jrand Junclloii By. 

(18.P>). 1 My. ic (T. G50. Reid. Itc ('arlMo Ptdii. (18.52), 

20 L. T. (). S. L>G ; Barkhoubo o. Hall (18G5), 31 L. J. 

Q. B. lU. 

1298. Committee of Lloyd’s — Rights vested 

In corporation by statute.] — L t.oyd’h v. llAurKit, 
No. 571, ante. 

1299. Creditors public officials— Holding office 
for definite period— Effect of termination of office.] 

— A. liaving, by order of vestry, been appointed 
to the onice of collector of poor 6c churcli -rates, in 
the parish of X., became bound with siireii(‘s to the 
tht'U existing churchwardens 6c ovcrsec'i’s of the 
poor of the said parish, subject to a condition for 
making void such bond, on liis duly accounting 
6c ]>a>ing ov^c^r to such existing churclwardt‘ns 6c 
ovcrs(*crs, or thc*ir &ucccssoi*s, all such sums as ho 
shoultl iTCi'ivo as such collector, or as should come 
to his hands, pursuant to, Ac in the execution of, 
his said ollico : —Held : tlu* ollicc* of churchw’ardcns 
A: ovi'rsi'crs being aimual, the otlico of collector 
partook of the same character, 6c the liability of the 
sureties under sue 1 1 bond did not extend to moneys 
received by tlu* coUeetor, on account of any year 
subsequent to that for which the obligee continued 
in uflice. 

Semble : the ct. will take notice of the duration 
of an office, wdiich under statute has ctintimiance 
for a limited period only, without the sanu* being 
specially pleaded.— Leadley r. Evans (1824), 2 
Bing. 32 ; 9 Moore, (J. P. 102 ; 2 L, .1. O. S. C. P. 
108; 130 E. B, 216. 

1300. .] — The subordinat e officers 

appointed under the St. Pancras AVslry Act, 1819 


part IX. SECT. 2, SUB-SECT. 3.— B. (b). 

1* partnership ,] — KicKL Comal Mookerjek r. Bu’Ro Dass Mooklkjke 
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(c. 39), s. 19, by the select vestry, are not annual 
officers, but hold their offices during the pleasure 
of the vestry. Therefore, the bonds given by them 
to the directors of the poor, who ai*e annual oftlcei's 
under s. 67, continue in force after the diri'ctors 
to whom they were given have gone out of olTice. — 
M'Gahey V, Alston (1830), 1 M. W. 380; 2 
Gale, 40 ; 3 Nev. & M. M. 0. 572 ; Tyr. 6c Gr. 
705 ; 0 L. J. Ex. 29 ; 150 E. K. 481. 

1301. Creditor a company — Unincorporated — 
Change In individual members.] — A bond of in- 
demnity given to the trustees of a public unincor- 
porated insurance co., conditioned for the good 
conduct of a clerk while in tlie service of the co., 
remains in full force during the pi^riod the cleik 
continues to serve the co., although lh'U‘t» be 
changes among the individual members of w’hom 
the CO. is composed. — Metcaijfe v. Euuin (1810), 
2 Camp. 422, N. P. ; subsequent proceeduig^t 12 East, 
400. 

Annotations : — Consd. Lcadluy e. Evuns (1821), 2 lilrij?. 32 ; 

Backhouse v. Hall (1805), C li. & S. 507. 

1302. Subsequent amalgamation with other 

company — Not increasing duties of debtor.] — Debt 
on bond given by G., 6c deft. 6c another, as his 
sureties, to the London 6c Croydon Ity. Co., for 
the due performance by G. of tJie duties of cliief 
clerk to tlie booking-olTlee at a railway station. 
The condition was, that if G. should render to the 
Jx)ndon 6c Croydon Ity. Co., or to tli<‘ coniimtU'e 
for managing the Jiondon terminus of tin* Ixuidon 
6c Croydon, liondon <S: Brighton, 6c South Eastern 
Hail ways, a true account of all receipts 6c pa>nu(*nts, 
& should pay to the Croydon Co., or to the com- 
mittee, all sums received by him on account of th(' 
CO. or committee, also such sums as lie should 
receiv^e from the booking clerks, or on account ot 
the co. or commit t<'e, the bond was to be held 
void. Drcaclies were assigned in the ri'phcation. 
Upon the assessment of (larnages altcu* ludginent 
for pltf. upon demurrer, tli(‘ breacli reliini upon 
was that G. did not pay over to the co. what h(‘ 
had received from the booking clerks. It appeared 
tliat instead of making up his accounts in the 
evening of each day, G. had allowed the clerks to 
be in arrear, 6c hacl balanced the .accounts on the 
following day by appropriating a portion of that 
day’s receipts to the deficiemey of tlu* iirevious 
day, but liad in fact paid over all that he had 
received: — Held: (1) this was a breach of the 
condition, for he had not paid it over duly ; (2) the 
opening an additional line, whereby the duties of 
tlie clerks U'cre increased, did not affect the 
liability of his sureties in n^spect of the duties as 
to the original lines specified in the bond & 
condition. — London, Biuoiiton 6c South Goast 
Kv. Co. V. Goodutn (1819), 3 Exch. 73(i ; 18 L. .1. 
Ex. 337 ; 13 L. T. O. S. 74 ; 151 E. R. 1012; 
previous procecdhiqs^ 3 Exch, 320. 

Annotations : — As to (2) Refd. Davis v. Cary (1850), 15 Q. B. 

418; Eastern Union By. v. Cochrane (18.»3), 9 Exch, 

197. 

1303. .] — Deft., by bond, became 

surety for the honesty & good conduct of a clerk 
to the Eastium Union Ky. Co. That co. afterwards, 
by Act of Parliament, became amalgamat<*d with 
the Ipswich & Bury Ry. Co., under the name of the 
Eastern Union Ry. Oo., present pltfs. By sect. 10 
of Amalgamating Act, “ all conveyances, contrfwts, 
agreements, mtges., bonds, covenants, & securities 
made or entered into before the granting of such 
certificate to, with, in favour of, or by or for the 
dissolved cos., or either of them, or any person 
duly authorised on their behalf, shall, immediately 
after the granting of such certificate, be & remain 
as good, valid & effectual in favour of, & against, 


& with reference to the new co., & may bo proceeded 
on & enforced in the same manner to all intents & 
purposes as if the last-mentioned co. had boon a 
party to & executed the sam(», or had been named 
or ref(»rred to therein instead of the persons, 
co. or party actually named therein respectively ” : 
— Held : deft., the surety, was liable to pltfs., the 
amalgamated co., in respect of a bnwh of tht* bond 
commitUHi by the clerk afti*r tlic amalgamation. — 
Eastern Union Rv. Co. v. CoiaiuANE (1853), 9 
Exch. 197; 7 Rv. 6c Can. (Us. 792 ; 2 C. L. R. 
292 ; 23 L. J. Ex. (U ; 22 L. T. O. S. 104 ; 17 
,lur. 1103 ; 2 W. R. 43 ; 150 E. R. 81. 

1304. Insurance company subsequently dis- 

solved — Business transferred to new company — 
Liability to new company.] — A sum of money was 
borrowed from an insiirauco co., 6c a bond was given 
to socuiv the re])ji>anoiit of the ruono\\ The 
borrower at tlie same time insunal his life as a 
further security; 6c th(» bond extended to the 
payment of t>\e premiums for ke(‘ping up tlie 
policy. The insurance co. liaving ceased to carry 
on busini^Ks was dissolved, 6c the aifairs being 
wound up, the eo. transferri'd, amongst otlicr 
tilings this bond 6c jiolicy to another insiiranct* co. 
No pi’cmimns were jiaid to the second co., 6c (he 
])olicy was allowed to drop. The surety in tii(» 
bond di(‘d, 6c the seciuid insurance co. claimed to 
be crc'ditors against his estate's for the amount of 
premiums im])aid, on tlie' ground (liat tlie ])olice8 
ought to 1 h* kept on foot, until the money due 
upon the bond had b(*on paid ; —Held : as reganled 
the premiums, this was not such a contract as the 
assigiu'es of the' first insurance co, could enforce, 
aItJiough they Jiad a good claim agairtst the' estate 
of the surc'ty quoad, the amount securi'd by tho 
bond.- Atkinson v. Gylhv (1852), 21 1j. .1. Cli. 
818 ; on appeal, 2 De G. M. 6c G. fi7fi, L. .1.1. 

1305. - — Subsequent change In name- -Statute 
saving pre-existing rights.]- -18 A: 19 Viet. c. 133, 
H. 12, enacts that no alteration made by this Act 
in the name of any co. shall prejudic'e or affect 
any right which previously to siu h alteration lias 
accruiHl t;o such co., c'tc., but evtay such co. shall 
be entitled to all such n*medies as they would have 
been entitled to if no such alt (‘ration liad been 
made : —Held : the rights of a eo. wdiieh liad 
obtaiiK'd a certilieat(‘ of eorn])l(‘t(‘ registration with 
limited liability under tli<‘ abov(‘ Act, against a 
surety on a bond entered into with them for the 
faithful service of a el(*rk or ng(‘nt, in respect of 
defalcations since tho date of such certificate*, 
remained unaffected by their cliangej of name.- - 
Giioux’h Improved Soap Co., I/ro. v. ('oopkh 
(1800), 8 C. B. N. S. 800 ; 14J E. R. 1380. 

C. Surety. 

1306. Surety originally a principal debtor — 
Change of status known to creditor -Time given 
after knowledge.] —A. 6c Jk, partmTs in trade, 
executed a joint 6c sov(*ral bond to (k A. died. 

B. took a new jiartiior, D. The n(*w fii'in, by deed, 
covenanted with the exors. of A, U) assume the 
debts of the old firm, 6c to indi'innify them, 6c 

C, was made accpiaintt'd with tins fact that the 
new firm had bf'como the princijial debtors. 
Before the time at which the bond was payable, 
(k unknown to tho exors. of A. but without any 
intention of releasing A.’s estate, agreed with B. 
& D, that tho payment of the bond should be 
suspended for three years : — Held : Ck knowing 
that the estate of A. was liable as surety onl y, the 
original character of the estate of A. as a iirincipal, 
was changed into that of surety ; 6c such estate 
was, by the giving of time by 0. to the new firm, 
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Seel. 2. — DiH'harr/c from liahilily: Suh-secl. 

discliargod from all liability to C. in respoct of such 
bond. V, IfAMMK^rr (18.S2), 2 Coop. 

temp. Coil. r>22 ; 10 Jlli. N. S. 570, n. ; J L. J. Oh. 
204 ; 47 K. K. 12S I ; on appeal, mh nom. Oakeley 
V. J’ASiiKM.KH (1830), 10 illi. N. S. 548, II. L. 

: Consd. Onkfonl v, Kuropoari Aincrk-au 
< 'o. (isr».'i), J IJorri. ifi. M. Ih2. Cxpld. St 
Apld. VVilHon V. Tilovd (Ih*?:}). L. H. 10 Kq. 00. Consd. 
Ovorond, fJurricy &: c'o.’h Idqiildntorq v. OrkTital Financdul 
Corpn.’H j/lqnidfitor'^ (lS7i), L. Jt. 7 H. E. .‘54H ; Sulro v. 
nodmiin (IH70), 1 Q. B I). .'iIJO ; Jlmiso «. Bradford 
Bunking' (V).. lISJH] A. (’. /iSO. Refd. Bailey v. WdwardH 
(I SOI), 4 B. & S. 701. Mnntd. M'Tnffffnrt r. WatHon 
(IS.'JO). 10 Bll. N. H. 018; Nanson e. Gordon (1870), 31 
}u T. 401. 

1307. .] - OVBHKND, (iURNKY & 

Co. (blQiniJATOBS) V, OllIKXTAL KlNANC’JAB " 
(LB^niDATOH.s), No. 1341, pof<L 

1308. - - .J Wlu*rc a moinbor of a firm 

wliicli Is under a continuini; contract retires with 
an indemnity, th(‘ continuinj? partnora are his 
apjents for carryinpf on the contiwt ; <fc, although 
after notice of tin* retircqncnt the r<*tiring partner 
is in a senst* a siu’ety on the pilnciplo of Oakeley v. 
J*as?ieJ/er (1830), 10 Illi. N. H. 548, that authority 
will not !)(* extended so far as to discharge him 
from the contract by reason of acts of the con- 
tinuing ])nrtnors fairly williin tbe scope of their 
aulliority in caiTying out the contract. 

(’ont inning xiartncrs under such a contract 
which, h)ler alia, gave the firm the power of 
aj)]>ointing an arbitral or in cjise of dispute, entered 
into nn dgr(‘enu*nt. by wbieb they waived a very 
doubt/ful point of construction on the original 
contract, iV: referred differences to arbitrators, 
one of whom was s(*lee(ed by themselves instead of 
by the tirm as eonstitutod at the date of the 
contract: ffeld : this was not su<‘h a variation 
of tin* original contract as to discharge the retired 
})artn(q*. -Oakkgju) v, Kubopean & Amehcian 
Htioam Shipping Oo,, Ltd. (1803), 1 Hem. & M. 
182 ; 2 New Jb‘p. 103 ; 9 L. T. 15 ; 1 Mar. L. 0. 
370 ; 71 K. II. SO. 

Anmttdtions : Consd. Boiho r. Bradford Banking (V)., 
1 1 SMI 1 2 Ch. :;2. Refd. Hwlro »*. Bodnmn (1870). 1 Q. B. D. 
.'iOO. 

1309. -- - .J— Wilson r. TjLgyd, No. 1557, 

pont, 

1310. ,] — Whore two or more are 

imh'hted as principals Si> it is afterwards agreed 
h(*t ween tlnmi that as betw'een themsidves one shall 


be a surety only, & this agreement is made known 
to the creditor, the rule as to the discharge of a 
surety by giving time to the principal debtor 
applies. 

Appli. & others being in partnership a deed of 
dissolution was made whereby applt. assigned his 
interest to the other partners, who covenanted 
with him to pay the partnership debts & to 
indemnify applt. against them, with a proviso 
that he should not be entitled to require them to 
pay any of the debts so long as he was kept 
indemnified. Among the debts was an overdraft 
of £50,000 due to rosps., a banking co. After the 
dissolution, the terms of which were made known 
to resps., a transaction was entered into between 
the new firm & resps. wdiereby the new firm were 
allowed for a limited ])eriod to increase the over- 
draft to £53,000 : — Held : there was no agreement 
to give time to the now firm or to alter the relation 
iVi I’esps. had not released applt. 

Time is only given within the meaning of the 
rule if there is a binding agreement arrived at for 
good consideration (Loud IIerschell, (J.). 

Wliere there is a contract with two persons, one 
as principal k, the other as surety, & time is given 
to the principal without the assent of the surety, 
& without the rights against the surety being 
reserved, the right against the surety is 
extinguished (Ia)RD ITerschell, (/.).--Kousb v. 
Bradford Banking Co., 11894] A. C. 68B ; 63 
L. J. Ch. 890 ; 71 L. T. 522 ; 43 W. R. 78 ; 0 R. 
349, IT. L. 

Annotation : — ^Apld. Goldfarb v. Bartlett & Krcmer, 11920) 

1 K. B. 039. 

1311. Change of status unknown to 

creditor.] — O akeley r. Pasheller, No. 1374,po.vf, 

1312. Surety becoming principal — By agreement 
with creditor.] — (1) Judgment having been 
obtained against B., a surety, ho entered into a 
new arrangement with the creditor (irrespective 
of the princi])al debtor), by which execution was 
not to issue while he kept up eeiiain policies for 
securing the debt ; — Held: B. became principal, & 
not Buiety, by tlio new arrangement, h no subse- 
quent dealing between the creditor k principal 
debtor would a.nnul it. 

(2) Tbe creditor having afteiwards taken tlio 
I)riucipal debtor in execution, k discliarged him 
without payment : B. was not thereby 

released.™ Ueadk r. Low ndes (1857), 23 Boav. 
361 ; 26 L. J. (31. 793 ; 30 L. T. O. S. 28 ; 3 Jur. 
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1308 i. Suntu orwinnltif principal 
iUbtor of status known to 

rn’flf»/or.l St wblc : \\li«rc after a ri^’lit 
c»f net Ion a<*eru(‘H t<» a creditor ajcniuHt 
1 wo or niore j»erHorH he ia luforiiied that 
one of them la or haa btHionio a anrety 
only, it after that he given time to the 

J )rinelj>al debtor, VNithont the consent 
c know!e<lge of the surety, he thereby 
dinehHrKi'H tho Hnrt'ty, even though lio 
may imt liave aartontod or heon a party 
to the change of relationKldp between 
them, Bailicv r. Giukfith ( 4877 ), 
40 U.G. K. 418. -CAN. 

1308 H. '.1— AVhore suroHes 

for a debt gave to the creditor a aocond 
mtge. on hind an an additional security, 
A: Lireelosnrc proceedings were taken 
by the tlmt iiugCH ?. JJtld : the fact 
of two eo-debtora ehanglng their 
loKltion HO as to make one of them aa 
let ween themsolvea a surety, would 
not alTect the ert'ditor without his 
eouHent. - .Ioxkh r. Di'xhau (1881), 
32 <\ I*. 130. -CAN. 

1308 iii. 'When two or 

more perwuiH bound lui full debtors 
arrange, either at the time the debt was 
eontraeted or subHoquently, that inter 
se one of them shnlJ only be liable as a 


surety, the creditor after ho boH bad 
notice of tbe arrangement, must do 
nothing to prcjudleo tlie IntereatH of 
the surety m any question with liw 
eo*<!ehtor. - Im’icHi \L Bank OF Ca vapa 
r. Hn.l.. 119171 1 W. W. U. 1299 ; 10 
.^usk. L. B. 47 ; 33 D. li. B. 218.-- 
CAN. 

a. .1 —'Where two joint debtors 

entered into an arrangement be- 
tween themselves by which, inter sc, 
one of them became the principal 
tS: the other the surt'ty to the know- 
ledge of the creditor, who ofU'rw’ardw, 
l)> taking a bill of Exchange, gave time 
to him who had so become the princi- 
pal : — Held : the surety w’aa dis- 
charged, 6: the above facts conbUtuUnl 
a good answer, by way of equitable 
defence, to an action subsequently 
brought by t.bo creditor against tho 
surety, although tho relation of 
principal 6c surety did not subsist at 
tho time of tho original contract.— 
Mainoay e. Lewis (1870), 1. 11. 5 
C. L. 229.— IR. 

b. Judgment hu mistake — Substitu- 
tion of surr/i/.J — H utohinson r. Baby 
(1857), 2 P. B. 128.— CAN. 

c. Suretg becoming principal — 
Taking bond from original debtor — 


JHscharge of vo-sunties.]- W. being 
indebted tri If. ; O., B., pltf., C., 
Ill 1847 entered into a bond to secure 
the debt, wdilcb bond beconuug due 
was forfeited. Pltf. gave his bond 
to D., w'ho liehl the ^aim of 11., to 
securo the debt ; he In 1852, after 
payment of tho first instalment, took 
from \V. his Imnd to secure tho same 
debt, llpon an action brought against 
B., one of tho original eo-Hureties : — 
Held : by the na 3 rmont of the original 
debt pltf. hod put himself in the 
position of prinoipal debtor, & tho 
taking tho oond operated to the 
prejudice of his co-surctlos. Inasmuch 
as he could not, at any moment, be 
put in motion against tho original 
debtor ; & therefore tho eo-surotlos 
w*ert» released. — Cameron v. Boulton 
(18«0), ttC. P. 537.- CAN. 

d. Covenant by sureties — To be 
considered as principal debtors — As 
regards creditor. }—Applta., In becoming 
sureties to resp. bank, oovonanl^ 
that, though as respects tbe principal 
debtor they should be considered as 
sureties only, yet as regards the bank 
they should he oonsioerod as princi- 
debtors,** so as not to be exonerated 
from liability by any dealings between 
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N. R. 877 ; 63 E. E. 142 ; on appeal, 30 L. T. O. S. 
110, L. .TJ. 

In bills of exchange.l — See Bills of Exchange, 
VoL VI., pp. 405-408, Nor. 2037-2053. 

Death of surety.] — See Sect. 2, snb-sect. 11, 0. 
(/*), 'post. 


Sub-sect. 4.— Agreement to give Time to 
Principal Debtor. 

A. Esserdidl Characteristics of Agreement, 

(a) In General. 

1313. Contract must be binding — Between credi- 
tor & debtor.] — Samuell v, Howarth, No. 1329, 
post, 

1314. .] — Bank of iREiiANo v, Beres- 

FORD, No. 1373, post, 

1315. .1 — A ct. of equity will not 

relieve a surety by bond, upon the ground of the 
creditor having given time to the principal debtor, 
unless there has been an express & jiositive contract 
between them for that purpose. — Heath v. Key 
(1827), 1 Y. & J. 434 ; 148 K. 11. 741. 

1316. .] — A., & B., as lus surety, made 

their joint promissory note for £250 payable to the 
manager of a banking co., as a security for advances 
made by the co. to A. After the note became due 
it was, without the consent of the surety, agi*eed 
between the co. 6c A., that the latter should 
execute &; deliver to three persons as trustees of 
the co. a warrant of attorney to secure the £250 
for whi<*h the joint note of A, B. had been given 
Ac a further advance, upon which the trustees were 
to be at liberty to enter up judgment Ac issue 
execution fortliwith for the sum due Ac costs. 
In an action against the surety upon the note, tho 
jury having negatived a plea tliat the warrant 
of attorney was accepted on behalf of the co. in 
full satisfaction Ac discharge of the principal A: 
interest due ui)on the note: — Held: the taking 
the warrant of attorney from th<* jirincipal debtor 
without tho consent of the surety, did not disci mrg<» 
the latter, there having been no binding contract 
to give time to the former, thougli in i^oint of 
fact the remedy had been delayed. 

A surety is discharged from his debt, if his 
situation is altered for ihe worse, by the conduct 
of the creditor. Tho gencu’al <’iass of cases is, 
where time has be(*n given to the principal debtor, 
without the assent of the surety. This amounts 
to a legal fraud ; it alters for the worse the position 
of the surety, because in case of failure of jiayment 
on the day, by the principal, he might have 
exerted himself to liave compelled immediate pay- 
nient. A mere voluntary abstinence fi*om suing 
is not such a giving of time as will discharge tins 
surety. — Bell v. Banks (1841), 3 Man. & G. 258 ; 
3 Scott, N. B. 497 ; Drinkwater, 236 ; 5 Jur. 486 ; 
133 E. K. 1140 ; sub nom. Bell v, Shuttleworth, 
10 L. J. 0. P. 239. 

Annotations : — Mentd. KliiK r. Hoare (1814), 13 M. & W. 

494 ; Chotwynd r. Alien, [1899] 1 Ch. 3/53 ; jHaacu r. 

Salbfltein, [1916] 2 K. li. 139. 


.] — In order that the giving of 

time by a creditor to his principal debtor wdlhout 
the consent of a surety for the debt may have the 
effect of releasing the sui’ety, there must he a 
binding contract to give time capable of being 
enforced, A: the contract must be with the principal 
debtor. If tho contract is made with a third party, 
for instance with a co-surety, the surot-y will not 
be reh'asod. 

By a dc'od made in 1872, between a coal co. 
of the first part, six sureties of the second part, A/) 
a bank of the third jiart, tlie co. A:, the sur(‘iies 
jointly &) severally covenanted with the bank lo 
pay to the bank on demand the balance, not 
exceeding £25,000, for tlie time being duo fi*om tlie 
co. to tho bank on their curnuit account, with 
interest. In Nov. IHSO, the folhnving guarantee*, 
addressed lo, but not executi'd by, tlu* bank, was 
executt*d by three of the six sureties 6c one L. : 
“ hi consideration of your continuing or giving an 
account . . . t^ the co. for one year irom the date 
liereof, we, tho undersigned, do her(*by jointly 
6c severally guaranU'o to you the dm* i)nynu»nt of 
all moneys A: liabilities wliich ai*e or have been or 
shall froni time* to time be owing to or incurrt*d 
you on account of the* said co., it being agreed as 
follows: - 1. That not more tliau £8,000 shall be 
ultimately recoverable hereunder; 3. Tliis shall 
be a continuing security until a notice in writing 
under the hand of us (»r any of us to (h‘l(*rmine 
this security as to tlie jicrson or jM‘rsons signing 
such notice shall be given to you A: to the oth(‘r 
parties to this guanintee ; 9. Tin* h(‘f urity hereby 
given is in addition to tlie other si'cui'ities held by 
you for tlie said account- ” : Held : t lu* liability 
of the thr(*e suiM't i(*s, who were not parties, was not 
r(‘leas(‘d or determim'd by t his guarantee. ('LAiiKE 
V , Bikley (1889), 41 (’h. 1). 422 ; 58 L. ,1. (li. 616 ; 
60 h. T. 918 ; 37 W. K. 746. 

Bills of exchange.] - See Bn,r,K of 

Exi’HANOE, Vol. VI., ])p. 392, 393, Nos. 2570 2575. 

1318. - Parol agreement Insufficient. | - It is 
not any defence* at law, to an atdion on a bond 
against a surety, that by a ])nrol agreement time 
lias been given to the* ]>rineipal. Davey v. 
PuENDEiKiUAss (1821), 5 B. A:- Aid. 187 ; 2 Gbit. 
336 ; 106 10. B. 1161 ; suhsegnent proceedings^ sub 
nom, PiiENHERGART r. Dkvey, 6 Madd. 124. 
Annotations : Consd. Wliltc hiT Unll (1826), T. H. 6c C. 269. 

Reid. Filce v. EdinundH (1839), 19 IJ. 6c l\ r»78 ; (’orkH r. 

Nash (1832), 9 Blag. 341 ; AMrldfjro ?\ Hnrpui (1833), 10 

Bing. 118 ; Blako w. While (183.0). 4 L. J. Kx. En. 48 ; 

Michael v. Myers (1813), 6 Man. 6c (i. 792 ; Parker r. 

Watson (18.03), 8 Exeh. 401 ; Hreeiioupfli v. M‘('l<'llaud 

(1860), 2 L. T. ,071. Mentd. WlllianiM i*. (Jrav (18.00), 9 

(’. B. 730 ; Frank r. KdwanlH (18.02), 8 JOxeli. 214. 

1319. .| -If the exor. of tin* accephir 

of a bill of exchange, orally ])romise to jiay the 
holder out of her own cstati*, provided hi* foi'boar 
to sue, Ac the holder forbear to sm* in eonsequenco ; 
the promise lieirig void, the drawer of the hill is 
not discharged by the holder’s having promised 
to give timr*, 6c having deht>ed to sue under such 
circumstances.-- Pi HI J*oT v, Bkiant (182(S), 4 

Bing. 717 ; 1 Moo. Ac P. 754 ; 6 L, .1. O. S. 0. P. 


the bank & tho principal debtor, wbioh 
w<juld otherwise have that effect : — 
l/rld : applte. became liable as 

principals to tho bank Im mod lately 
on the default of the principal debt-or, 
& were not discharged by reason of 
time having been given to him. — 
Hodoes V, Delhi & London Bank 
(1900), L. R. 27 Ind. App. 168.— IND. 

PART IX. SECT. 2, SUB-SECT. 4.— 
A. (a). 

1313 i. Conlract must he binding — 
Between creditor debtor .] — In order 
to succeed on the defence that time has 


been given to tho principal debtor, a 
surety must allege & prove a binding 
agreement to give time, or else Hiieh 
laches hh amounts to fraud on the part 
of the creditor ; & if the surety lulls 
to alleged in his defence or to disclose 
by affltlavJt of merits tho fai'ts neces- 
sary to support Hueh a defence bis 
statement or defence may bo struck 
out & judgment entered for tlie pltf. — 
Tabachnick & Akknson i>. Cheiinkn- 
KOFF, 11923J 3 W. W. U. 69.— CAN. 

1313 ii. .1— Since, In order 

to discharge the surety there must lie a 
binding agreement by the creditor to 


give tho debtor time, it follows that 
mere pasHlvc lna«4ivi1y or ornlsHlon 
to prchs the ilohtor ns distinguished 
from an flKrreement giving further time 
will not discharge the surety.— (Jueat 
VVk^tkkn V. M('Donai.u (1916), 33 
W. L. It. 728 ; 9 W. W. It. 1182 ; 30 
1). 1j, It. 673 ; 9 Sask. L. It. 99.— 
CAN. 

a. Whether surety must show pteu- 
niary loss.] — A surety, relying on 
the giving of lime by the creditor to 
the principal debtor as a defence ou 
an action for the debt, must now 
show that ho has suffered pecuniary 
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Sect, 2 . — Discharge from llahility: fluh-sect. 4, A. 

182 r I 30 I 5 ] H. 945 ; previous 'proceedings, suh nom. 
I^riLPOTT V. Dryant (1827), 3 0. & P. 244, N. P. 
Annotatum : — Consd. Oriental J^’inanrlal Corpn. v. Overond, 

Ouniey (1871), 7 (’h. App. ll/i, n. 

1320. Contract must not be with stranger only — 
Time given by arbitrator.] — It is no plea to an 
act ion against sureties on a replevin bond, that the 
re 7 )levin cause was referred to an arbitrator, & that 
lie, without the knowledge of the sureties, enlarged 
the time for making his award. — A ldridge v, 
IlAiiPER (1833), 30 Bing. 318 ; 3 Moo. A S. 518 ; 

2 L. J. C. P, 274 ; 131 E. K. 850. 

1321. Creditor Sc third party— Or co-surety.] 

— Ui^ARKK V. Birley, No. 1317, ante, 

Bills of exchange.] — See Bills of 

ExcHANaE, Vol. VI., p. 393, Nos. 2570-2577. 

(b) llelaiion of Surety and Dehtor, 

See Sect. 2, sub-sect. 3, (1., ante, 

(c) Consideration. 

1322. Necessity for.] — Where an oblig(*e has put 
it out of his power to proceed against the principal 
debtor, lie will be restrained from proceeding 
against the surety. Mere giving of time without 
any consid(*ration will amount to nothing ; but 
wlien^ no fixed ])eriods for paying interest are 
stiited in the bond, A the obligee ])ays interest by 
anticipation, to a particular time, that is suHicient 
to suggest a contract.- Blake v. White (1835), 

3 Y. A C. Ex. 420 ; 4 L. J. Ex. Eq. 48 ; 100 E. R. 
171 ; Hubseqneni proceedings, 5 L. .1. Ex. Eq. 8. 
Annotation: Consd. Tucker l\ Laliitf (lS.'»(i), 2 K. ic J, 

740, 

1323. .] - Trc’KER v. Laino, No. 1325, post. 

1324. .J- Bopse r\ Bradford Banking 

Co., No. 1310, ante. 

(d) Dilbi of Exchange. 

See BiiJX OF Ex<’iiange, Vol. VI., pp. 392-301, 
Nos. 2505 2583. 

B. What Conslifutcs Hiving Time, 

{(() In General. 

1325. General rule. I — (1) A letter written by 
the agent of a bond cn'ditor to the principal 
obligor, giving him eighteen months’ further time 
to i^ay the bond ilebt, upon condithui of his paying 
off at once the arrear of interest, A keeping down 
the interest to accrue in future Held : a mere 
pioinise without consideration, tV: not binding ; A 
thcrefoi*e the co-obligor, who had joined in the 
bond as surety only, was not thereby discharged. 

(2) It is not every alteration of his position by 
the act of the creditor that discharges the surety. 
To have this effect, the alteration must be such as 
iut erf ores for a time with his remedies against the 
principal debtor. 

(3) Where the creditor knew that the surety was 
negotiating a loan for the principal debtor, for the 


purpose of paying off therewith the debt for which 
the surety was liable, & thus getting rid of such 
liability, &; the creditor promised the debtor to 
give him further time, & this induced the surety 
to desist from his attempt to raise the money ; — 
Held : the surety’s liability to the creditor was not 
discharged. — Tucker v. Laino (1850), 2 K. & J. 
745 ; 09 E. R. 082. 

1326. Extension of credit — On bond.] — [Sureties] 
relieved which continued without their consent. — 
Saunders v. Churchill & Smith (1013), Toth. 

181 ; 21 E. R. 102. 

1327. .] — A surety was relieved where 

the bond was continued twelve years without 
pltf.’s privity. — Hare v. Michell (1014), Toth. 

182 ; 21 E. R. 102. 

1328. .] — The heir of a surety, where 

the bond wfis continued without tlie privity of 
the surety, relieved. — Moile v. Roberts (Lord) 
(1029), Toth. 182 ; 21 E. R. 102. 

1329. .] — (1) A. guaranteed the payment 

of any goods to be supplied by B. to 0. between 
Apr. 2, 1814, & Apr. 2, 1815. Although no period 
of credit was specified, tliis could not be taken as 
a guarantee for an unlimited period, but to be 
r(‘st rained by the usual course of trade ; & 0. 
having accepted bills for the amount of the goods 
delivered, which B. permitted him to renew when 
payable* without any communication to A. on the 
subject of such r(*newal : — Held : A. was dis- 
(*harg(‘d from Ids guarant(*e, by virtue of the rule 
that a er(*ditor giving iurth(*r time to tlio principal 
debtor, without the eonsc'nt of tlie surety, releases 
the surc'ty ; A that, althougli it was proved that 
the r(‘!i(‘wal was given only in eonsequoneo of C.’s 
inability to pay, ^ that no injury could accrue to 
A. ; iht* surety being himself the fit judge of 
what wjis or was not, for Ids own benefit. 

The rule is that if a creditor without the consent 
of the sur(*ty gives time to the principal debtor, 
by HO doing lie disehargt's the surety ; that is, if 
time is given by virtue of positive contract 
bi'tween tlie creditor A the principal, not where 
the ciM'ditor is merely inactive (Lord Eldon, C.). 

(2) The liabilities of sureties are governed by 
jirinciples which have been settled in equity 6c 
are now adopt'd in ets. of law (Lord Eldon, 0.). 
— Samuell V, lIowAiiTii (1817), 3 Mer. 272 ; 3(1 
E. R. 105. 


Apld. Itoado r. Lew rules (I8o7), Beav. Consd. 

General hteain Navijrudoii t’o. r. Holt (1800), 0 C. JL 
N. S. AAO ; Black r. Otloman Bank (1802), I'i Moo. 
I 1*. (’. 472 ; Bailey LdwunJfl (1801), 4 B. & S. 701 ; 

Oriental Financial t’orpu. c. 0\erend, Gurney (1871), 
7 t’h. Apn. 142 ; ITtty r. C’ooko (1871), L. K. 0 Q. B. 
700 ; Hobluhuu v. MoUett (1875), L. It. 7 II, L. 802 ; 
I’olak r. Everett (1876), 1 Q, B. I). 009 ; Clarke v. Birley 
(1889), 41 (li. 1). 4 22. Refd. Owen & Guteh r. Homan 
(18.53), 4 11. L. CaH. 907 ; Ntronsr r. Foster (18.5.5), 17 
• C. B. 201 ; Watts r. yiiuttleworth (1861), 7 H. 6c N. 353 : 
Swiro V. lledman (1876), 24 W. H. 1069 ; Ward v. 
National Bank of Now Zealand (1883), 8 App. Cas. 755 : 
Durlium Corpn. v. Fowler (1889), 22 Q. B. 1>. 394. 

1330. .] — Deft, guaranteed the payment of 

porter to be delivered by pltf . to J . : Die guarantee 


loss as tho reasonably direct & natural 
result of tho creditor havlnsr Kivon tho 
oxtonbion of time. - Blackwood r, 
I'KRciVAL (1902), 22 C. L. T. 26S, 331 ; 
14 Man. L. U. 216.- CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 
A. (0). 

1322 i. AVcrsai/i//or.J— F air V. Pkx- 
OICLLY (1874), 34 U. C. K. 011.— CAN. 

1322 U. .) — A mere gratuitous 

agroeurent by a crtHlltor to give time 
to the principal debtor will not dls- 
ohargo tho surely ; in order to have 


such effect, there must be considera- 
tion. — DAAfODAR Das v. Mitiiammad 
Husain (1900), I. L. 11. 22 All. 351.— 


PART IX. SECT. 2. SUB-SECT. 4.— 
B. (a). 

13261. Extension of credit- Chihond.] 
— JleUi : the time ghen to one of two 
bondsnioii. who was collector of a 
inuuiDpality, did not invalidate tlie 
bond as to the other on equitable 
grounds, such time, provided it was 
not extended beyond Mar. 1, being 


wdthin 18 Viet. c. 21, s. : 
Mumuipalitv r. Flint 


C. r. 449.— CAN. 


— Whitby 
(1859), 9 


f After Judgment given against 

surety.] — Time given by a credi- 
tor to his principal after judgment 
reco\ered agaiofat the surety, does not 
diveharge the surety. — D uff v. Bab- 
RKTT (1870), 17 Gr. 187.— CAN. 


f . Postpimemeni of replet*ni trial 
I iihmd consent o/ surf/i/.)— C an \ IFF 
V. Booebt (1857), 6 C. P. 474.— CAN. 

h. jrorhearance or indulgence shown 
to principal.] — A mere lorbearanoe 
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contained no stipulation as to the credit to be 
given to .1. The custom of pltf. was to give six 
months, & then, sometimes, to take a bill at two. 
Pltf. having, without the knowledge of dt'ft., 
given J. eleven montlLs’ ci'edit -Held : l)eft. 
was discharged from his guarantee. — O omde v. 
W 001 .P (183:i), 8 Bing. 150; 1 Moo. & S. 211 ; 

1 L. J. 0. P. 51 ; 131 E. K, 300. 

Annotations : — Consd. llouell r. Junes (1834), 4 T\r. 518. 

Refd. Smith v. Winter (1838), 4 M. & W. 451 ; (’roydou 

(las Co. r. Dickinson (187G), 1 C. 1‘. D. 707 : liouso r. 

Bradford Banking: Co., 11804J 2 Ch. 32. 

1331. .] — The Uakrie'I’t, No. 1370, post. 

1332. .] — Two bankers carried on business 

under arts, of partnei*ship providing tliat if at tlie 
end of five yearn for whicli the part ucrsliii) was 
to continue, either partmu* should wish to carry 
on the busimjss <fc should not take tlie share of 
llie olh('r at a valuation, the assets should be 
realised, th(i debts paid, ^ tJie surplus divided. 
Simultaneously with the t'xecution of tlie arts, a 
surety for one of the partners enti‘r(‘d into a bond 
to indemnify tJie other against all loss in res])ect 
of the jiartnership. Th(i business of tlie bank 
Wiis continued by the linn for more than a year 
after llio cx))iratiou of the live years : Held : by 
tins continuation the surety was discharged.— 
Small r. Ci kruo (1S51), 5 i)e (J. M. As (J. Ill 

2 Eq. Bei). 038 ; 23 L. J. tJJi. 710 : 23 1.. T. t). S.' 

18 Jur. 731 ; 43 E. K. 821, L. J.J. 

1333. Bank overdraft.] — Kc>itsic v. Bhad- 

FOUD B.knkixu Co,, No. 1310, atile. 

1334. Reference to arbitration— Of replevin 
action,] —When* deft, in an aetiou of replevin 
entered into an agn‘<‘m(‘nt with ])ltf. to r(*fer to 
arbn. a ]»nor action ot i*<‘i)Jeviii between tliein, As 
then entered A., standing for trial at the assi/.es, 
A: also other niatt<‘rs m dispute betw<‘en th(*m 
but not the second i*e])l(*vin suit A:, that all jiro- 
ceedings should in the im‘antnne be sta)(‘d till the 
award should he made, A: whicli \\as sti])ulatA*d 
to be ])ublished by a future' ceilain lime*, but 
afterwards lurtlier enlarged by pltf. dett., all 
without the* coneurrence or jirivity of the* .surety 
ill the re])le\jn bond, whe'ivby, in point of fact, 
the suit was delaycel, Ao the sundy jdaced in a 
dilh'rcnt situation by the* delay which might ha\e* 
been jirejudieial to him w’he*tlier it actually turn 
out to liave* l)e*eil so Ol* lied Hdd .* te) afleVt the 
couscituicc of deft, in equity ; A: thcivtore* the ct. 
grantcel a ix'rpotual injunction to restrain Jiim 
from proce*eding against tlie .suret y, on an assign- 
ment of tlie rc])lovin bond, obtained upein a return 
of eloignmeiit. -Bowmaki-ju r, Moouk (18111), 
7 Price, 223 ; Dan. 2<M ; 1 4(i E. B. 951, Ex. Oh. 
Annotations : -Apld. Archer 7-. Hale (lS2h), 4 Bliig'. 4«I. 

Consd. The lluirict (1841), 1 Uju. Jfoh. 182 . Refd. 

Sniilh Winter (1838). 4 .M. isi W. 154 ; JVlle*Iiuel r. 

Mycrh (1843), G Man. ic (J. 702. 

1335 . .] — 111 ^1^11 aidieni of re*ple*vin, it 

was agreed between ijltf. de*lt., without the 
knowledge or concurrencej of the* sureties in tJie 
replevin bond, that tlie cause*. A:, all matters in 
ditTerence betw(*en them, sliould be refeiT(*<l to an 
arbitrator, As that tliei repJ(*vin bond should stanel 
as a security for such sum as should he found to 
bo duo : — Held ; the* suri*tie*s W'e*re discharged. — 
^Viicum V. IlALE (1828), 4 Bing. Idl ; 1 Moo. P. 
285 ; 0 L. J. O. 8. O. P. 79 ; 130 E. B. 810. 
Annotations c—Comd, Ahlridfce r. Harper (1833), 10 Biiij?. 

118. Refd. The llarneffc (1842), I Notes of Cases 325 ; 

Bunar r. ^^acDonaieI (1850), 3 11. L. Cas. 22(i ; Gldeiius 1 ?. 

Doeid (185(4), 20 J. P. 580. 


1336. Custom of trade.] — C ombe r. Woolf, No. 
1330, anfe. 

1337. .] — lIowELLr. .Tones, No. 1313, post, 

1338. Acceptance of interest on debt — In antici- 
pation.] — B lake v. White, No. 1322, an/r. 

1339. Debt made payable by Instalments — Under 
composition deed.] — W ilson r. Lloyd, No. 1557, 
2}Ost, 

1340. Consent to Judgment — Debt & costs pay- 
able by instalments.] — T athm v, Evans, No. 1242, 
auk, 

(h) Farther Security taken from Principal Debtor, 

1341. General rule.] — (1) If, after a right of 
action accrues to a civditor against two or more 
persons, he is informed that one of them is a 
surety only. A:, after tliat, lie gives time to tlw* 
principal debtor, without tlu^ consent As know- 
h*dgc of the surety, the rule as to tin* discharge of 
tlie surety applies, 

M. brought to (E (a discount co.) certain bills, 
which bon* on them the acecjitancos of C»). 
JNl. was in fact the agent of A. Co. (an Anu'ricaii 
co.). A:, he A this American c<i, liad obtained the 
acceptance's for their owui aceommodat ion, & on 
])aym(*nt of a commission in rt'speet of such 
acce'ptance's. TIk* bills wi'n* not jiaid, but n*- 
n<‘WX‘d. M. gave (1. Co. his own giiarauti*e & that 
of the American co. that the'se rciK'w^ed bills 
should be paid at maturity. Tlu'se* n'ucwod bills 
were not paid. (1. Co. gave, on Apr. 0, 1809, 
notice of dishonour to all the* jiartios whoso name's 
wc're* on the hills. On A]n*. 9 the* soli*, of E. Ce). 
gave full iiiformat iein te) the* (J. Co. that M. w'as 
the real principal on the bills, which had bejcu 
a<*copte'el by E. Ce). me*re*ly for liis acce)mmodat ie)n. 
The* mauage'i* e>f the (1. Ce). said he should see JNl. 
Ill the afteTneie)!!. M. alb ‘i* ware Is gave, im i*e>l- 
lateral se*e*ui*ity, to C. (k). bills to a much large*!* 
ame)unt, drawn e>n e)ne E., A. C. Clo. e'literenl inte) 
an arraiig<‘m<‘nt wuth M. not to sue* on the* e)lel 
bills if the* bills eui 1^. should he paid. Nothing 
hirther was done? in the matter for some months. 
These* last bills w^ere ne)t paid. A/ C. Co. afterwarels 
bre)uglit an actie)n against JA Ce). to ree^ove*!* Ihei 
amount of the bills e>riginally acce*pte*d by Ce>. 
I*\ Ce). Oleel a bill to re'stniin the* aediejii : — Held : 
the aediou must lx* rest rairu*el, fe)r (1. Co, with a 
knov\le*dge e)f the re‘al chai*ae U*i* of E. Co.’s accept - 
ane*e*.s, liael giv(*n time to M., whemi they knew 
to be) the*, real principal on the bills, Ai bail so 
dise harged E. Co. 

(2) M<*ro giving of aelelitieinal se'curity, by a 
principal, will ne)t discharge a sure'ty, but if the) 
giving of Kucli se'curity is re*ally a consideration 
for giving lime te) the princii)aJ, it will do so. 

(3) Semhte : to reserve* a cre*fIitor's right against 
a sure'ty the*ro must he* a distinct e\ 4 )ression of 
inte*ntion to re*H(‘rve; it. 

(1) A promise tej pay on ele*nianel hills, upon 
tlieir repacking maturity, gi\a*u neit upon tlie face 
of the hills th(*mHe*lve*H*hut by a collateral writing 
is binding to all inte'nts A. i)urj>(>se*s on tlie* give*!* 
of it. — Ov^EKEND, CUKNEV Ai Ce>. ( ElQi;il)ATe)Ils) 
V. Oriental J^ivANciAL Cori*n. (Li(pjid\t<>r.s) 
(1871), L. B. 7 if. L. 3JS ; 31 E. T. 322, Jl. L. ; 
affij. H. C. sub nom. Orientai. Einancial Corpn. 
V, Overend, Gurney A (‘o. (1871), 7 Ch. App. 

1 12, E. C. 

r to (1) Apld. HuuKf) r. Braelfeirel Banking 

Ce>.. (I8UII A. C. 58(>. Reid. SwJre) t). Bcelmuii (187(4), 

1 D. 14. 1). .03(4 ; Dune*an, l*ox v. North & South Walejs 


or ineiulgonco sliown to tho prin- 
cipal ele-btor has nevor l»e*un held 
t« dlNcharge (he surety.- -THe)Aii*sON 
r. McDovalo (185P), 17 U. C. It. 304. - 


k. Acrcittanrc of intcrist on drht.] 
-J'CNe’iiAM'V (iiieisK r. DiJ.V (1875), 
15 B. L. It. 331.— IND. 


principal debtor -Without cimscnt of 
sarett/.] AeiKicuLTiTBAi, Insdiunck 
(J o. V. Hmmic.wt (1800), 20 S. ('. U. 
20.— CAN. 


J. — VOL. XXVI. 


1. Acamimoduiion noUs yinn by 


N 



178 


Guakantee ani» Inbemnity. 


Seel, 2 . — Discharge from liabllUy: Sub-sect. 4, B. 
(6), (c), id ) ((3).l 

iJank (1880), « App- Ow. 1. ^8 to (2) Apld. Soarlps 
Finch 8c Day (1891), 7 T. L. It. 253. to (3) Apld. 
Clarko v. Birh-y (1889), 41 Ch. D. 422. 

1342. Bill Of exchange or promissory note.]— 

Obligee in a bond with a 8ur<jty without com- 
munication with tho surety takes [promissory] 
notes from tlnj piincipal, Ac gives further time : 
the surety is discharged. — K eks v. Bbuhington 
(1795), 2 Ves. .540 ; 20 E. K. 705, L. 0. 

Avnotalioiis : - Consd. Oaw v, Ka^t India Co. (1799), 4 Vcs. 
824 ; TIjc VnxMlo (1811), I DodH. 1 ; Ne\vton v. Chorlton 
(18.53), 2 Drew. 333. Apld. l*olak v. Everett (1876), 
1 Q. B. D. 609. ^fd. TvHon v. Cox (1823), Turn. & 11. 
395 ; Price r. KdinundH (1830), 1 0 B. iSc C. 678 ; McTagwrart 
V. VVatHon (1830), 10 Hli. N. y. 618 ; Tho Tlanlctt (1812), 

1 Wm. Jt<»b. 182 ; i'htllipH r. Foxall (1872), L. it. 7 Q. B. 
660 ; SariderMoii r. AMton (1873), 42 L. J. Ex. 61 ; Holme 
r. BruiiHklll (1878), 3 Q. B. D. 496 ; Bolton v. Haliaon, 
118911 2 Ch. 48 ; Greeiiwoo<l r. Francis, (1899) 1 Q. B. 
312 ; J^ondoji (icnoral Omnibus Co. y. Holloway, [19121 

2 K. B. 72; F«bcrt v. National Crown Bank, 119181 
A. C. 993. 


1343. .J — B. ill dan. 1825, gave the follow- 

ing guarauD'O U) A., a banker: “ J^Jeiise to open an 
aeeount with. A: honour Ihe chciques of (J. on Mill 
Account, for whom 1 will be responsible.’^ The 
account was accor<lingly oix^ned, advances were 
made by A. It ap[)cared to be the mode of 
d(‘aling at the bank for the customers to give 
acc(*ptances occasioiudly for the balance of tlwiir 
accounts. Jii 9\‘b. 1827, A. ceased to make 

advances. In Oct. 1827, a payment into tlie bank 
was mad<' by B. Jn tVb. J828, At not before, A. 
took 14. ’s acceptance at thr<‘e montlis for the 
amount of Ills balance. It did not appear iliat 
B. had actual knowledge of the course of business 
at the bank, alliiougli lie was soil*, to the bankers : 
--Jii'ld: taking llu* a(*ce))t/anco was a giving of 
time to the (h'btor, k, B., tJie surety, wa.s thereby 
dischargiMl.- lIowKiib r. .Ionkh (1881), 1 Or. M. 
k B. 97; 4 Tyr. 518; 8 L. J. Ex. 255; 119 
E. K. 1009. 

1344. .] — ]Mlf. signed an agreement with 

an agent of deft., on S(‘pt. 29, that on deft.’s 
entering into an agre(*ment to ])ay the debt, jiart 
in iron within a numth, k Ihts remainder by bill 
at two months, tlu' a<;tion should be discontinued ; 
k (h»ft. was to call on ])ltf. on the following day, 
to t‘nU‘r into an agrtHunent. lie never did so 
call. On Oct. 8, pltf. gav(‘ notice to deft, that he 
held himself disengaged from tlie agreement, k 
slumld proceed with tho action forthwith. On 
Oct. 20, delt. deli\ civil to pltf., k tho lattiu* 
received, two bills of exchange for the greater 
portion of tlie ilebt-. He did not deliver any iron, 
k became bkpt. on Nov. 0 ; - Jleld : thi'ro was 
not a giving of time to deft., so as to discharge 
ihe bail. -Veunon r. Tuhlky (1830), 1 M. k W. 
310 ; 2 dale, 81 ; Tyr. k Or. 121 ; 5 J.. J. Ex. 
115; 150E. K. 451. 

1345. .] — A creditor took, as security for 

his del)ts, bills of exchange drawn Ac indorsed by 
a surety, Ac accepted by tlie principal debtor. 
After tlioso bills were dishonoured the cii'ditor 
dn^w aceoinmodation bills on, Ac wliicli weiv 


accepted by, the principal debtor, but were paid 
by the drawer when at maturity. On a bill filed 
by the surety to restrain an action subsequently 
brought against him on the bills which had been 
dishonoured the ct. allowed the action to proceed, 
but stayed execution. Qu, : whether tho surety 
was discharged by tho subsequent transactions 
which, without his knowledge, took place between 
the creditor & the principal debtor. — Mackintosh 
t;. Wyatt (1844), 3 Hare, 562 ; 67 E. B. 504. 
Annotation Bald. Cooper v. Evan» (1867), L. B. 4 Eq. 

46. 

New bill taken .] — See Bills of ExaiANOE, 

Vol. VI., pp. 394, 395, Nos. 2586-2587. 

1346. Mortgage from debtor.] — Creditor, having 
among other securities a bond with a surety, 
taking a mtge. from tho principal debtor, Ac agree- 
ing to i*eceive the residue by instalments, secured 
by warrant, etc., without prejudice to any security 
he now holds, injunction granted against suing 
the surety. —Bodltbee v, Stubbs (1811), 18 Vcs. 
20 ; 34 E. K. 225, L. C. 

AumitatioUH : ~ Consd. Bank of Ireland v. Borc'^ford (1818), 

6 Dow. 233. Reid. Tony v, Parker (1837), 6 Ad. Ac El. 

692 ; KenrHley r. Colo (18 1C), 16 M. & VV. 128 ; Owen r. 

Homan (1861), 3 Mac. & (1. 378 ; Tueker v. Lalng (1866), 

2 K.&J. 745; Batcbon v. Gosling (1871), L. U. 7 C. I*. 9. 

1347. Intended to be principal security — 

Executed after collateral security taken.] — Pltfs. 

lent M. £050 on tho security of a mtge. of cei-tain 
]>roperiy, with a covenant by M. to repay tho 
£650, with interest at £5 per cent., on June 22, 
1864 ; Ac as tiie mtge. WJis not a suflicicut security 
for more tlian £500, tJie loan was made on tho 
further security of tho promissory note of M. Ac 
two sureties for £150, payable on demand, witli 
inicrest at £4 10«. per cent. The promissory 
note, which it was agi*eed between pltfs. Ac M. 
should bo a collat/cral security to thi' mtge. d(‘ed, 
was made Ac given to pltfs. on Dec. 7, 1863, when 
£150, part of the loan, was advanced to M. ; but 
tho mtge. d(‘ed was not executed until Dec. 22, 
1863. 3’iie deed contained no reference to the 
note, Ac the sureties who signed tho note were not 
parties to tho deed : — Held : the debt secured by 
the note did not nici’gc in the deed, Ac though the 
remedy on the covenant could not be enforced 
before June 22, 1864, time was not given to M. 
80 os to discliarge the liability of the sureties on 
the note. — BoAiJiU v. Mayor (1865), 19 C. B. 
N. S. 76 ; 34 L. J. C. B. 230 ; 12 D. T. 457 ; 11 
Jur. N. 8. 565 ; 13 VV. B. 775 ; 141 E. H. 714. 

AnnoUitUms : - Reid. 8lnmp*4 C’omr. r. Hope, 11S91] A. C. 

476. Mentd. We'^tmoroluiui Green 6: Blue 8lttto Go. l\ 

Feililen, [1891 J 3 Gh. 1,>. 

1348. Consolidated with prior mortgage— 

Payment at later date.] — By a covenant in a mtge. 
deed, dated 8opt. 4, 1857, the mtgor. covenanted 
Ac deft, covenanted as his surety for tlio payment 
of the mtge. debt of £450 to the nitgee. on Mar. 4, 
1858. By a deed, dated Dec. 15, 1884, tho above- 
mentioned mtge. Ac various other mtges., including 
other property, given by the mtgor. were con- 
solidated, pltf. advancing tlie total sum of £3,200 
for payment to the various mtgees. of the amoimts 


PART IX. SECT. 2. SUB-SECT. 4.— 
B. (b). 

1342 I. ]iiU of cjcchange or pnrtniumru 
DoHh., W. k O'N., being hi 

narluor-^Ulp, gavo n piomhsory note 
k an l.G.U. to pltf. for Hie amoiiut of 
tho llriii’8 iiulebleduo8»». The partner- 
ship was disHotved, k an agn^enieiit 
mitered Into botwotm the partner^, that 
O’N. should pa}'' alt liabiUtliis. 
being aware of this arrangement, took 
from O’N. his separate promissory 
note, extending the time for payment : 
— Held : VV> bad become a surety only 


for the debt, k he hud been released 
by the giving of time to O'N. — 
Muxuof V. O’Neil (1H84), 1 Man. 
L. U. 245.— CAN, 

m. Mortgage from debtor — Pay- 
meiU at later ditte.}- B. lent 'P. $2,700 
ui)ou the security of a chattel intge. 
upon 'r.’s htoek lu traile ; k three other 
persons made a promissory note for 
$1,000 for the accommodation of T., 
payable to B., k expressed on its face 
to be given as “ collateral security to ** 
the chattel mtge. Tho chattel mtge. 
was duly registered, but was not kept 


alive as against civditorH by the filing 
of a renewal statement within tldrty 
days beforo tho expiration of tho 
term of one year from the registration. 
One of the makers of the note, I*., 
being a solr., uas consulted by B., k 
advised B. to take a new chattel mtge., 
uayable at a later date, which B. did. 
11. having dieil. ids exors. brought an 
action on t he not *' : — Held : t ho makers 
of tho note, being sureties for T., were 
released by the creditor B., granting 
time to the debtor, when the secxind 
chattel mtge. was taken. — D btans v. 



170 


Paiit IX. -Determination op the Guarantee. 


of thoir respective debts, & taking assigiimonts 
of such debts & the mtged. properties, “ with the 
full benefit of the covenants ** contained in the 
respective mtge. deeds ; & the mtgor. covenanted 
with pltf. for the payment of £3,200 on Jan. 19, 
1885. Deft, was not a pai*ty to such last- 
mentioned deed : — Held : the covenant in tliat 
deed necessarily implied that principal debtor 
could not be sued for the £450 duo under the 
covenant in the deed of 1857 before Jan. 19, 
1885, &, consequently there had been a giving of 
time to principal debtor by wliicJi deft, as siu'cty 
was discharged from liability. — B olton v. Bucken- 
IIAM, [1891] 1 Q. B. 278 ; 00 L. J. Q. B. 201 ; 04 
L. T. 278 ; 39 W. B. 293, C. A. 

Annotation : — Refd. Holton o. Saluiou, 11891] 2 Ch. 18. 

1349. .1 — Bolton v, Salmon, 

No. 1223, aiite, 

1350. Assignment of goods —Recital In 

assignment of existing debt.] — AVliere B. being in- 
debted to A., procured O., to join witli him in 
giving a joint i; several promissory note for the 
amount, & afterwards having become further 
indebted, being pressed by A., fin* further 
security, by deed (reciting the debt, Sl tliat for 
a part a note liad been given by him (B.) Ac <1., Ac 
that A. liaving demanded pajment of the debt, B. 
had re<iuestod him to accept a further S(‘curity) 
assigned to A., all Ids hous(*hold goods, etc., as a 
further security, with a proviso, that he should 
not be deprived of tlie possession of the ])roper(y 
assigned until after three days’ notice :* -//c/d .* 
this deed did not extinguish or sus[)<*nd the remedy 
on the not<^ but A, ndght, notwithstanding the 
deed, sue (\ at anv time. 'rvvoHKNNY r. Youno 
(1S21), 3 B. A: C. 208 ; 5 Dow. Ac By. K, B. 259 ; 
107 E. B. 711. 

, Apld. Htll t\ Banks (1811), .‘1 Man. iV ‘ 

2)8. Reid. /). C’hristy (1^.12), 2 Beau. (’h 

Boll V. Shuttleworth (1811), 10 J.. (\ J». 2.1U ; hj p. 

I’onnoli (1811), 2 Mont. B. ic Bo (J. 27:i ; Aiisoll a. Baker 

(IS)0), IT) B. B. 20 ; Owen v. lloinan (IHril), j Mae. 6: O. 

;»7H ; I’liee V. Mtmlton (lh.')l), 10 (\ B. CAW ; Newlnii r. 

(JhoiKon (IS'iJ), i<) ILxro. <»M); lUnp^liani r. ('oiOilt 

(1803), 11 W. B. 2.12; (Jru*ntJiI Finaiieial Coii»n. r. 

Oveis'ud, (lurno\ (1871), 7 <'h. A}m». ll.'i, n. ; htuinps 

Ooiur. V, Ilopo, llhtil I A. C. 470. mentd. W estiuoielaiul 

(Ueeii vV; Blue Slate (’n, r. Fiolduii (1891), Oa 1 j. T. 128. 

1351. Warrant of attorney.] — Hylvestkr v. 
Anthony, No. 1217, ante. 

1352. Fresh bond— For larger sum.] — Kyke r. 
EvEHETr, No. 1438, post, 

1353. .]- A father gave a Ixnid to secure 

tlie repayment, witldn four yeaj's, of a simple 
contract debt due by his son. The father died, 
Ac the creditor commenced j)roceedirigs against 
his estate for the recovery of the bond debt, but 
subsequently took a fresh bond from the son, who 
was the father’s heir-at-law, Ac from the i)cr8onal 
representative of the father, conditioned for 
paying the same debt by instalments ; the 
creditor, at the same time, retaining the original 
bond : — Held : the original bojid was discharged. 


first, on the ground that tlio father \vas only 
surety for the son, Ac that the creditor, by giving 
time to tlio principal debtor, had discliargcd tlu^ 
surety ; &, secondly, because the second bond 
must bo considered, under the circumstances, as 
having been given in satisfaction of the first. 

Suppose between living j)artie.s that A. ovve*s B. 
a debt Ac C\ gives iiis bond for the payment of it 
at a particular time, without any agreement that 
the original contract shall bo given uj). It is 
argued that upon the bond being given, the debt 
is merged in that security. I do not agree with 
that doctrine. The rule of an obligation of a 
higlier nature merging inferior obligations only 
exists as tx) contracts Ix'twecn tJie same pai*ties 
(Lord Abinuer, C.B.). — Clarke c. IIenty (1838), 
3 Y. Ac O. Ex. 187 ; 2 Jur. 918 ; IGO E. B. 007. # 

(c) Cognovit iaJeen from Debtor, 

Sec, nou\ B. S. (?., Ord. 41, rr. 9, 10. 

1354. Whether ball discharged.]— UoiaisoN r. 
Nuoknt (1793), 5 Term Bep. 277 ; Bovvsfiklb r. 
Tower (1812), 4 Taunt. 450; ('KOf^^r v. Johnson 
(1814), 5 Taunt. 319; Holme r. Coles n827), 
2 Sim. 12 ; Stevenson v, Bochk (1829). 9 B. Ac C. 
707; SiJUMAN V. Bruce (1831), 10 Bing. 431; 
JlANNiNOTON V, Bkare (1835), J DowJ. 250 ; 
WlUTFlELB V, llODOES (1830), 1 M. Ai \V. 079. 

{d) Debt made payable by I nHtahnenis, 

1355. Surety discharged -- Unless party to 
arrangement.] —If pltf. accepts from the priiicij)al 
deft, a cognovit whereby lie gives him time for 
payment by instalments, lie thereby discharges 
the l>ai], \uilt*ss tliey are jiarties fi') tin* arrange- 
ment.- -Bowsfiei.i> r. Tower (1812), 1 'J'aunt. 

, 128 E. B. 4o; 

1356. .]— If pltf. takes a cognovit ])a\af»le 

by iusialmcnls, iC ])ostponing the payment of 
any insLibnent fi) a laL*!* dak* than the time wlieii 
pltf. coulil, with dilig(*nc(*, have obtained judg- 
ment Ac execution, the bail are disidiarged. - 
(hiorr V. Johnson (1814), 5 Taunt. 319; 1 

Marsh. 59 ; 128 E. K. 712. 

(c) Non-Enforcement of Dnyntcni by Creditor, 

1357. Inability to enforce payment Through 
own conduct.! - The m‘glect of the t)bligt‘e k) give 
notice to iluj surety, that the principal Jiad made 
<l(‘fault, does not discliarge such surety ; hut if 
the obligee, witliout tJie privity of tlie surety, 
enter into an engagement with tlie obligor, Ac 
deiirivii liimself of the jiowcr of suing liirn, whereby 
the surety is prevented from coming ink) a ct. of 
equity for relief, he is then discharged ; but not 
otheiwise.— Ormpj v, Youno (1815), as r(*j)orted 
in Holt, N. B. 84, N. V, 

AnnuUUwns : Apid. (Mmbo r. Woolf (1«;12), H Biiar. 150. 

Refd. Uf)riiiK V. EUiuouiIh (1829), G BIhr. 91 ; Jlovvuil v. 

JoiieH (1831), 4 Tyr. 518; Builey v, EdwurdB (1801), 

4 B. & 8. 701. 


Pkthwon (1920), 47 O. L. U. 298 ; 
52 D. L. JL 429 ; 18 O. ^V. N. 75.— 

CAN. 

n. .] — o., boirig: indebted 

to a bank on foot of the ovordrafL, 
Indorsed to the bank a bill of ex- 
change for €2,000, accepted by deft., 
& payable throe months aft<*r date. 
Before the bill arrived at maturity. 
C., without deft.'s kuowterige, oxecuteu 
a deed of mtRO. to the bank to secure 
tlio sum of £8,800, which was the total 
amoimt then due by him. on foot of 
bis overdraft. The deed recited a 
previous equitable mtge. by deposit 
by C., to secure overdrafts of his 
ourreut account, & contained a , 
covenant by C. for the payment of 


the principal sum of £8,000. & interest, 
oil a day three months subsequent to 
the date of the mtge.: — Held: the 
taking of the mtge. by the bank cr>n- 
sLituted a giving of time to the princi- 
pal debtor.— M unhtkii He JiKiNSiKii 
Bank v. Fbanck (1889), 24 L. K. Ir. 
82.— IR. 

PART IX. SECT. 2, SUB SECT. 4. - 

B. (0). 

o. Cognovit taken from principal db 
Hxirelies .] — After a cognovit given by 
the principal & his sureties Jointly, 
the ot, will not set aside a Jmlgment 
entered against all because time 
b^n given to the principal without 


the consent of the suretjos.- Mowat v. 

(1840), 3 Ont. Big. 5720.— 

CAN. 

p. Hale of Hnibcr — lie fore corc^ 
nartied time .] — Where a surety cove- 
minted to i»ay advances made by the 
crodlB^rs of the principal to him on a 
certain day, or ho soon as certain 
timber shmiid bo sold at Quebec : & 
before the time appointed arrived, ic 
whilst the timber was being <‘onvoyed 
to QucImx;, an agent, of the cnwlltors 
obtained from the ptineipul debtor a 
confession of Judgment, tie sued out 
execution thereon, under wliich tlie 
timber was sold : — Held : this dls- 
oliarged the surety, — Dickbon v. Me- 
PH 1 CK 0 ON (1852), 3 (Jr. 185.— UAN. 

N 2 
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Seel, 2. — Discharge from Hub i lily : Sub-sect, 4, B, 
{e )<Sb(f),ii;(\ ia)d : jb) i.] 

1358. Honorary obligation only.]— 

A mere honorary obligation on the part of pltf. 
not to press deft, for payment of debt & costs, is 
not such an indulgence to him as will release his 
bail. 

If pltf., by an agreement with deft., expedites 
his remedy against him, the bail are not thereby 
released.— Ladbuook v, Uewett (1832), 1 Dowl. 
488. 

1359. .] — IIoLL V, Hadley, No. 454, 

ante, 

1360. .] — The obligor in a bond for 

£1,000, & his paitncr in business, became insol- 
vent, A. they made a composition with their 
creditors, wliicli the obligee in the bond ^aran- 
teed, Ac he then promised the obligor to relinquish 
his debt on the bond. The compromise with the 
creditors could not have been canied out if the 
obligee had attemi)ted to enforce his bond : — 
Held: the ti’ansaction between the obligor Ac 
obligee amoufited to such a contract as woidd 
have the cllcct of giving time to the principal, Ac 
the 8uroti(‘s in the bond were discharged. — Citoss 
V, Sriiiao (1850), 2 Mac. Ac G. 113 ; 2 H. Ac Tw. 
233 ; 1» L, ,1. (.’h. 528 ; 15 L. T. O. S. 322 ; 14 
Jur. 034 ; 42 E. It. 44, L. C, ; affg, (1849), 0 
Hare, 552. 

Annatatlonn .'—Reid, Major v. Major (1852), 1 Drew. 16.5. 

Mentd. Poaeo v. llaliis (1853), 11 ilaro, 151 ; Knapp r. 

hurnaby (1800), 2 L. T. 83 ; Yeoinaus v. WilllamH (1805), 

h. Jt. 1 Kq. 184 ; LtiAJuoie v. (lift on (1807), 17 Ji. T. 

160 ; iiV Mllnos, MilucH i\ Sbcrv\ln (1885), 53 L. T. 531 ; 

Jic Apjdoboo, LevcHon r. llealcH, 118911 3 (’h. 422 ; ife 

I’ink, Pink V. l»lnk. (19121 1 (’h. 498 ; JCe Tiuliuo, Elder 

r. Tiuliuo (1912), 50 Sol. ,Io. 310. 

1361. Lawuence V, Walmsley, 

No. 478, ante, 

1362. .] -Price v. Kirkiiam, No. 

1114, post, 

1363. .] — Swire v, Hedman, No. 041, 

ante. 

Omission to enforce payment — Laches.] — Sec 

Sub-sect. 7, 11. (a) ii., post, 

( / ) Bills of Exchange, 

Sec Bilus of Exchange, Vol. VI., pp. 301-397, 
401-104, Nob. 2581-2598, 2022-2030. 


C. Effect of Agreement, 

(a) General Rule, 

1364. Surety discharged.] — So if two be jointly 
Ac severally bound to pay money, Ac the obligee 
will give longer day, or other favour, to the one, 
Ac then will sue the other for the debt, he which 
is sued shall sue in Chancery. — ^Anon. (1469), 
Cary, 1 ; 21 E, R. 1. 

1365. .] — (1) A creditor giving the principal 

debtor further time for payment, releases the 
surety. 

(2) A surety generally, may come into this ct. 
Ac apply for the puipose of compelling the principal 
debtor for whom he is surety to pay in the money 
Ac deliver liim from the obligation (Lord Tiiurlow, 
O.). — ^Nisbpjt V, Smith (1789), 2 Bro. C. 0. 579 ; 
29 E. B. 317. 

AruwtatioriH : — Afi fo (1) Refd. Law v. East India Co. (1799), 
4 Voa. 824 ; The Vroode (1811), 1 Dods. 1. As to (2) 
Refd. AseberHon r. Trodepar Dry Dock & Wharf Co., 
fl909] 2 Cb. 401. (JiHfrallu, Refd. lie Giles, Jones v. 
1‘enuofatbcr, 11 8961 1 Cb. 956. 

1366. .] — Bitrke’k Cask (circa 3780), cited 

2 Bos. & P. (52 ; 126 E. R. 1157. 

Annotations : — FoUd. lie Kenton, Kx p. (Jlendinnbipr (1819), 
Buck, 517. Consd. Owen r. IJoiuan (1850), 13 Keav. 
196. Refd. EiiRbhh V. Darley (1800), 2 Kos. he P. 61 ; 
Ex p. Gifford (1802), 6 Ves. 805 ; Koiiltbee e. ,stubb.s 
(1811), 18 Vcs. 20. 

1367. .] — The Vrkede, No. 1419, 

1368. .] — Giving time to the principal 

discharges the surety (Lord Mansfield, (\J.). -- 
Eentum V, PococK (1813), 5 Taunt. 192 ; 1 

Marsh. 14 ; 128 E. R. 000 

Annotations : — Refd. Price v. Edmunds (1830), 10 K. is: C. 
678 ; Nichols i;. Norris (1831), 3 B. Ac Ad. 41 ; lit Black 
& Cope, Ex p. Frew (1853), 1 Buiikr. Ac Ids. 1{. 156 ; 
Htronif V. Foster (1855), 17 C. B. 201. Mentd. Bank of 
Ireland v. Beresford (1818), 0 Dow. 233 ; lie Kenton, 
Exp. Olondinninjf (1819), Buck 517 ; Cow per r. Godmoud 
(1833), 2 L. J. C. 1‘. 1C2 ; Simpson r. Clarke (183.*)), 2 
Cr. M. Ac K. 342 ; Manley v. Boycot (1853), 2 K. A^ B. 
46 ; Ewin v. Lancaster (186.')), 6 B. Ac S. 571. 

1369. .] — Melvill V. (Jlkndining, No. 

1392, post. 

1370. .]— Sam CELL v, UuwAimi, No. 1329, 

ajilc, 

-IIawkskaw v, 1*arkins, No. 

1504, poAff. 

1372. .] — Giving time to the i)rineij)al, the 

grantee of an annuity exonerates tlui surety from 


PART IX. SECT. 2, SUB-SECT. 4.— 
C. (a). 

1364 1. Surety (liscJinryed.]- v. 

Buuton (1848), 4 V. V. K. 367.— CAN. 

1364 ii. .1- How'kk v. Mills 

(1860), 10 C. P. 194. - CAN. 

1364 iii. .)-Ki:ur v. CAMiiaiON 

(1860), 19 U. C. K, 366.— CAN. 

1364 iv. .} -IIooKKU V. Gamble 

(1862), 12 C, P. 512.— CAN. 

1364 V. .1 — Austin r, Gibson 

(1879), 4 A, 11.316. -CAN. 

1364 vi. - .]— Lk Jkunk V. .Spau* 

lunv (1893), 1 Terr. L. It. 384.— CAN. 

1364 vii. — .1 — Pltfs. sued deft, on 

four promi'.sory notes made by u 
pailuersldp Uvm composed of deft. Ac 
D. When the firm was dissolved D. 
took oxer the buslnoss Ac oontluued it, 
XX 1th deft, that he, D., xx'ould 
»llsobiir>re the existing liabUitios. lUtfs. 
had notice that following the terms 
of dissolution, D. won taJdtiR ox'or the 
partnership assets Ac assuming all 
habilltlos, Ac behig aware of this, they 
gave 1). t line by taking bis personal 
promissory notes for the debt repro- 
hcnted by the four notes, sued on, 
1 hough not In substitution therefor ; — 
It i lit : in such olreumstauccR, deft, 
xvas dlstdiargod by pltfs. having given 
D. tllUC.— WATSON 


Co. V. Bowhek (1911), IG W. L. 11. 
505 ; 21 Man. L. K. 21.— CAN. 

1364 viii. .) — A vendor of land 

assigned his Interest in the land Ac in 
the agreement of sale Ac gave a bond to 
his assignee xxith respect to the pay- 
ments under the agroemeut of sole : — 
Held : this bond xvas a guarantee of 
payment Ac an extension of time given 
by the obligee to the purchaser operated 
to discharge the liability under the 
bond. — WK«r.MiN8TEtt Tuuki’ r. Hand 
A: Bukxivku, 11920) 1 W. W. H. 433 ; 
11920J 3 W. W. U. 488; 51 D. L. K. 
244.— CAN, 

1364 ix. .}— A mtgec. xvithout 

the sui-etj ’s knowledge, gave the mtgor. 
an extension of ilmc for payment of 
an Instalment of the lutge. : — Held : 
the surety xvas thert*by discharged from 
liability as to that iustalineut. — 
WII.SON V. emsTALL (1922), 63 D. L. R. 
187; 17 Alta. L. U. 370 ; 11922] 1 
W. W. R. 153.— CAN. 

1364 X. .1 — Governor & Co. 

OF Bank of Ireland v. Beresford 
(1818), 6 Dow. 233.— IR. 

1364 xi. .1 — Deft., omougst other 

signatories, signed an iustrument 
whereby, in consideration of pltfs. 
advancizig to I*. Ac R. £140, he, jointly 
A: severally with the other sigi^tories, 
undertook to pay pltfs. the sum, with 


the usual rote of bank interest, xxitbiu 
bLv months from the date of the iustru- 
uent. IMtfs. subsequently advanced 
o K. Ac R. the sum agreed upon, 
aking from them pioiuissory notes 
.or the payment ther»*of, xxhieh notes 
vere ronuxxed from lime to time xxdth- 
3ut the c\pr(‘Sh consent of deft. : — 
Held : the instrument xx'as a guarantee, 
Ac pltfs. hud not discliarged the onus 
of prux mg consent by deft, to tlie gixiiig 
of time to the principal debtors, ic 
deft, xx’us entitled to a direction at the 
trial, — l»Rovi\('i\L Bank of Ireland 
V. Fisher, I19i9j 2 J. K. 249. — IR. 

1364 xii. .] — A surety is dis* 

chaiged from his liability to pay the 
debt of another b> the party to whom 
the debt is due, gixing time to the 
principal debtor x\ it bout the kuowiedge 
Ac concurrence of the surety. — ^A tt- 
xvooD Ac Hayneh r, Lilly (1818), 1 
Nlld. L. R. 9b.— NFLD. 

1364 xiii. .) — When a party has 

become a guarantee for a debt payable 
speeitieally at a given time, if the 
creditor give time without the cau- 
tioner’s eoTicurrenee, this liberates 
the cautioner, because it is an altera- 
tion of the contraf‘t. — K k iiardson r. 
Hakxey 118.')3), 1 W. R. 419.— SCOT. 

1364 xiv. .] — Forsyth r. Wis- 

HART (1859), 21 Dual. ((;t. of Sess.) 
449 ; 31 Sc. Jur. 248.— SCOT. 
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past, as well as future, arrears. — Eyre t\ Bartrop 
(1818), 3 Madd. 221 ; 66 E. R. 491. 

Annotations: — Consd. Watts v. f?huttloworth (1861). 7 

H. & N. 353. Distd. Croydon Commercial Gas C'o. t?. 

Dickinson (1876), 2 C. P. 1). 46. Refd. Whlfchcr r. Hall 

(1826), 5 B. & C. 269 ; The Harriett (1842). I m. Rob. 

182; Bonar v. McDonald (1850), 3 11. L. Cuh. 226 ; 

Glddins V. Dodd (1856), 20 J. P. 580. 

1373. .J — Comrs. under an Act of Parlia- 

ment, fur giving money by way of loan to mer- 
eliants, etc., make an advance for A. who, along 
witli H. as his surety, became bound to repay 
within a limited time. A. obtained from the 
comrs. several extensions of the time of payment 
without the privity or knowledge of B. his surety, 
A: at length became bkpt. without liaving paid. 
Bill to restrain proceedings at law against the 
surety ; the obligation being discharged upon the 
indulgence granted without Ids privity or know- 
ledge*. Decreed accordingly. 

With respect to i)rin( ipal & surety in a bond, 
where the creditor entei*s into an agreemieiit or 
binding contract with the ])rincii)al debtor to 
give him further time, witliout the concurrence of 
the surtdy, the surety is discharged (Loiii) Eldon, 
().). — ^B\nk of Irkland V. Brkespord (ISIS), 

6 Dow. 233 ; 3 E. B. 1 160, H. L. 

.* -Consd. Archer r Hale (1828). I Binp. 464; 

Owen r. Homan (18 >0). 11 ]b‘a\. 196. Kefd. Jft Black, 

hx p. Graham (1851), .i Do G. iV 0. 3MJ ; Stroup r. 

Poster (18.1.0, 17 ('. B. 291 ; Rounc r. Biadford Bankinp 

Co., 11894J 2 Ch. 32. 

1374. .] — R. A: S., partners in trade, * 

executed in the year ISll, four joint As several 
bonds to O., to .socun* re-payment of £10,000, 
advanc(*d to th<‘m by bis acceptance A: payment 
ot four bills of excliang(‘, amounting togotluT to 
that sum. Two of the bonds were made jmyable 
in 1817, A: two in ISIS. S. died early in 1S15, A: 
his exors. agreed with R. At with K,, who was 
then in partnership with B., in plae<* of S., that 
B. As K., in (‘onsideratioii of the outstanding debts 
As effects of the furm(‘r paitnership, would pay 
certain sums to tin* exors.. As would also indemnily 
S.’s estate against certain sch(*duled d<*bts, in- 
cluding these bonds. No notice* (d that agreement 
was given to (). lie continued to receive intere.st 
on tlie bonds from the new firm as w<*ll after as 
before tln*y became due ; As the annual accounts 
which they furnish(‘d to him contained an account 
of the dividends due to him on £17,000 stock, 
which he lent to the new tirm. Erom O.’s corre- 
spondence with that tinn in 1820, it ay)])earcd that 
lie liad, in 1817, given them three years’ further 
time for imyment of the bonds. As that, in 1820, 
he gave twelve months’ further time. These 
indulgence's were granted without consent of S.’s 
exors. In 1823, O. took from B. As K. a collateral 
secui'ity for payment of tlie d<*bt, expressly 
re.serving his right against S.’s estate in respect of 
tlio bonds, but concealing that arrangement from 
S.’s exors. In 1829, O.’s exors., to whom he had 
assigned the bonds before his death, applied for 
payment of them to S.’s exors., who thereupon 
tiled their bill, praying that it might be declared 
that their testator’s e.state was discharged from the 
bonds : — Held : the indulgence granted by O., for 
payment of the bonds in 1817, without consent of 
S.’s exors., liad the effect of discharging his e.«tate. 

The principle of law is that, where a creditor 
gives time to the principal debtor, there being a 
surety to secure payment of the debt, it does so 
without consent of or communication with the 


surety he discharges the surety from liability 
(Lord Lyndhurst). — Oakeley v. I’asiikller 
(1836), 10 Bli. N. S. 548 ; 4 Cl. & Pin. 207 ; 6 
B. R. 202, H. L. ; affg. S. 0. sitb nom, Pariielleb 
V. Hammett (1832), 1 L. J. Ch. 204. 

Annnlations : — Consd. Oakfurd r. Kiiropenn Ar American 

Steam Shlppiiiff Co. (186.3), 1 Horn. A: M. 182 ; Oriental 

Flnaneinl Corpn. r. Overtmd Gurney (1871), 7 Ch. App, 

142. Apld. Wilhon r. Idoyd (1873), L. R. 16 Kq. 60. 

Expld, Overciul, Gurney r. Oriental Flnanelal (’orpn. 

(1874), L. R. 7 H. L 3tS. Distd. Snlroe. Redman (1876), 

1 Q. B. D. 536. Apld. RouHe r. Bradford Bankinp: 

118941 A. C. 586. Refd. M'Taffpirt r. Wutnon (1S36), 

10 Bll. 618 ; Baile> r. Kduards (1861), 4 B. Ac 8. 761. 

Mentd. NauHon r. Gordon (1876), 31 Jj. T. 401. 

1376 , .]— Bell r. Banks, No. 1316, ante. 

1376. .j — Liability of sureties of a bkpt. 

owner discharged by reason of an arrangement 
between the parlies in the cause to waivi* the 
refert'uco to the Begi.strar Merchants, A^ to 
settle the amount of damage by agreement, held 
to be a d(*viation from the original contract by 
whi<*h the sureties W(*re bound. 

If a man be a surely for another for a sum 
payable at a given time, & the creditor, or person 
to \^hom the money is due, ext(*nds the credit 
beyond the term originally agreed upon, Aa this 
wiihout the knowledge A: consent of the bail or 
surety, the .so doing is “ giving time,” upon this 
jilahi principle, tliat he becanio surety for the 
jierformanee of a given contract. As for that only, 
As that he cannot be made responsible ftn* the 
breach of anotlu'r As a dilTcrcnt contract: for an 
altered contract is another eoiitract. Legal 
consequence of giving time is that the surety 
exonerated (Dr. Ldshtngton).— The llAiiHiETr 
(1812), 1 Wm. Bob. 182 ; 1 Notes of Cases 326 ; 
3 lu T. 419 ; 6 Jur. 197. 

1377. - ' — I’ETTY V. (\)OKE, No. 1139, anie» 

1378. If rights against surety not reserved.] 

— Davies v. Stainbank, No. 763, ante, 

1379. —Bouse r. Bradford Bank- 

ing Co., No. 1310, (inU\ 


(b) Hxrrpfiofis to General Nule, 

I. Agreement with Kvoieledge or Consent of Suniy, 

1380. Consent of surety necessary.) Samuell 
V. JloWARTH, No. 1329, ante. 

1381 . .J _ III almost every case in wbich 

it has been ht*ld that a suri'ty has been releas(*d 
by the creditor giving time to the principal it 
might have been said that it was done for tlio 
inirpose of enabling the d(*btor better to fullil his 
obligations. The answer is that tlie surety him- 
self is the proper person to judge of the iirojiriety 
of giving any accommodation to tlie princijial, Ac 
no arrangc'inent should be made without con- 
sulting liim. The sin*<*ty, if In* iiays, ought. L) 
have the benefit of all the s(*curi(it‘s pos.s(*ssed by 
the creditor (Ixiun J^angdai.e, M.B.). — Cai.vert 
V. London Dock Co. (1838), 2 Keen, 638 ; 7 
L. J. Ch. 90 ; 2 Jur. 62 ; 48 E. B. 771. 

AnnoUiUouH: -Refd. Newton w. 

3.13; Watts v. Shultleworth (1861), 7 11. & N. , 
V. Corbitt (1861), lii W. R. 1030. 

1382. Surety not discharged.) — Bltf. who, haying 
sued out a writ of ea. na. against the principal, 
offers to accept a composition, Ac gives liim time 
to make tc'rms with his other creditors, does not 
thereby, the composition failing, discharge the 
baih—BRicKWOOD v. Annihs (1814), 5 Taunt. 
614 ; 1 Marsh. 250 ; 128 E. B. 830. 

Annotation WilllHOii v. Whitaker (1816), 2 MurBb. 

383. 


PART IX. SECT. 2, SUB-SECT. 4.— 
C. (b) i. 

13821. Surety not disciharged.] — 
Where, at the request of one of several 


co-sureties on a cash credit bond, but 
without the knowledpre or assent of 
tho rest, tho creditor enters into a 
binding agreement with the principal 
debtor that an extension of time for 


payment shall bo given him, the surety 
at whose request the time was given is 
not thereby diseharged.— I) k\nk v. 
City Bank of Svdnky (1904), 2 
O. D. n, 108.— AUS. 
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Sect 2 . — Discharge from liahiUiy: Suh-sect, 4, C. 

(6) ii. 

1383. ,] — TyfiON Cox, No. 1161, 

1384. .] — Tuckwh r. Laino, No. J.‘125, ante. 

1385. Time of griving assent — After time 

given by creditor.] — WJkmc the principal offered 
to surrender in discbargi* of Iiis bail, k, an agree- 
ment was afterwards entered into between his 
attorneys As pltfs.' agent, that the surrender should 
be dispensed 'with Ifir six weeks, on the terms of 
the bail continuing liable, which agreement they 
were ignorant of at the time, as well as that their 
))rincipal had offered to surrender ; but they 
afterwards consented to their liability continuing 
on the terms mentioned in the agreement ; & the 
jirincipul in the meantime became bkpt., & 
obtained liis ccHificate, Ac pltf. afterwards pro- 
ceeded against the bail without notice : — Held : 
th(*y were dischflrged ; on the grounds that their 
liability iukUt their recognisance ceased, by time 
liaving b(*on given th('ir principal to surrender 
without their consent or autliority in the lirst 
instance, & it could not be revived by their subse- 
quent ratifK'ntion of such agreement to continue 
liabhs /IS th(*y had not been inform/'d that their 
princip/il had [ireviously offered U) surrender liim- 
self in tlieir discharge.- Wkst v. Ashdown (1823), 
1 Ifing. 161 ; 7 Moore 0. P. 666 ; 1 L. J. O. 8. 
C. }\ 26 ; 130 K. H. 67. 

1 386. Consent to grant of further 

time.] —Where tiirn* has been given to deft, by 
plti. A: the bail all ('inwards consent to fuither time, 
with knowledge of the time already givim ; — 
Held : a waiver on their paii of the lirst irregu- 
larity. SpYEU V, CasI’AU, SpYEK V, llKUSniKLIi 
(1S37), Miirj). A: II. 47 ; 1 Jur. 137. 

1387. .1 —Smith v. Winter, No. 

1101, (tnfe. 

1388. When time given by creditor — 

Proviso against prejudice to sureties.) — A. & B. 

enter into a recognisanc/^ of bail for deft., then in 
jirison at the suit of pltf. Upon his liberation, 
pltf. agrees to grant him time, upon his giving a 
cognovit, with stay of ex(‘cution, until a certain 
day piYivided the bail consent to the arrangement, 
TJiey do so, inakiiig it a condition that they are 
not to be prejudict'd. 1^1 tf. sues out a writ of 
ca. sa» against deft., wliicli is returned 7 ion cst 
nivcntus,^ But of this he does not inform the 
bail, neither does he give them notice of the 
cognovit remaining unsat islied : — Held: imd/T 
these cirsiimslances, ujion the death of delt. Ac 
notice by pltf. that he held the bail liable, the 
bail were entitled to have an cxoncrciur entered 
upon the recognisance. Shrman v, BiiircE (1S31), 
30 Bing. 4.34 ; 4 Moo. 8. 184 ; 3 lu J. C. P. 
144 ; 131 K. B. 972. 

1389. Unless time given not in accordance 

with agreement.] — Croydon Gas Co. r. Dickin- 
son, No. 1200, ante, 

1390. Consent binds co-surety.] — If one of the 
bail below consents to time being given to deft, 
to perfect bail above, his act is binding upon 
both.— Howard v. Bradberry (1834), 3 Dowl. 
92. 

1391. Bill of exchange or promissory note — 
Limit of time to be given — Not specified.] — Yates 
V. Evans, No. 365, ante. 

•] — *S'cc, also, Bilt^ op Exchange, Vol. VI., 

p. 401, Nos. 2616-2621. 


ii. Reservation of Creditor's Rights Against Surely. 

1392. Surety not discharged.] — The principle 
stated on wliicli bail are discharged by a dealing 
with th<* principal. WJiere a idtf. receives bills 
of exchange from a deft., with an agreement that 
he shall not be precluded from proceeding wbih‘ 
the bills arc* running, the bail are not thereby 
discharged. 

If the creditor gives time to tlie original debtor, 
the surety is discharged (Gibbs, C.,1.). — Melviu. 
V. Glendining (1810), 7 Taunt. 120; 129 E. li. 
51. 

1393. .] — A. gave a promissory note, pay- 

able to B. (for which A. had received no con- 
sideration), as a security for goods to be sold to 
B. on credit ; & B. indorsed the note over to the 
creditors. B. afterwards executed a deed of 
composition with the creditors, by wliich he 
undertook to pay his debt to them by instalments, 
& it was stipuiaksi that they should not be pre- 
vented by that arrangi^ment from suing on any 
securities which they held, At that on any default 
in paying the instalments the deed should be 
void: — Ihid: the delay granted to B. by this 
agreememt did not disch/irge A.— Nichols v. 
Norris (1831), 3 B. As Ad. 41 ; 0 L. J. O. S. K. B. 
172 ; no E. K. 15. 

Anvntnfwn'i : — Reid. Koarslov v. (V)le (1816), 10 L. J. Ev. 

115; Buleson v. (ioslins: (1S71), L. 11. 7 C. P. 9. 

1394 . .] — ( 1 ) B. entered into a bond /us a 

surety : tlio creditor subsequently took from tlu' 
principal debtor a promissory note for the amount 
payable in two months, but .afterwards, in conse- 
quence of the insol v(‘ney of the debtor, sued B. 
on the bond. B. tluui fiU'd his bill k) r(‘strain the 
action, on the ground that he was discharged 
from li/ibility hy the giving of the promissory 
note ; the creditor, by Ids answer, denied that 
such was the effect of the transaction ; As on the 
hearing an inquiry was direited in resp(»ct of the 
circumst ances under winch the promissory note 
had been given. The master r(‘port(*d that, 
tlioiigh lhc‘re was not any wiittcm or any distinct 
parol agreement betwetm tlu* ])aities, y(*t there 
W'as a general iindei^standing tliat tlie giving of 
the note was not to affeet tlio bond //c/d ; on 
further directions theiv was no eas(» for the inter- 
ference of a cl. of (*quity. 

(2) A transaction, vhicli would otherwise 
op<»rale as a indeaso of a surety, will not have 
tliat i‘ffect if the remind y /igainst the surety is 
reserv(‘<l ; As the question, tluM’efore, in the above 
caH<‘ was, th(*rc^ being no spt'cial ground for equit- 
able rt*lief, whether an agn'cment to r/'serve tlie 
riglits against the surety really existed : —Held : 
such an agi cement did exist, A: parol evidence was 
adimssihle to prove it. — Wyke v. Hogers (1852), 
1 De G. M. As G. 408 ; 21 L. J. Vh. 61 1 ; 19 L. T. 
O. S. 1 ; 42 E. K. 609, L. C. 

Annotations : — As to (1) Consd. Boalcr v. Major (1865), 19 

O. B. N. S. 70. Reid. Itr Wolniorshau^cn, \\ ohiiemhaufleii 

V. Wolmorshaiisen (1890), 62 L. T. 511. A 9 to (2) Coni^. 

Boulor r. Mayor (1865), 19 C. li. N. S. 76. Reid. Oriental 

Fliiaiiolal Corpn. v. Overend (iurncy (1871), 7 Ch. App. 

145, n. 

1395. Creditor’s right to reserve.] — Supposing 
that in a transaction between the credikir Ac the 
principal debtor, by ivhich time is given to the 
latter, there is a stipulation to the eflt^ct that tlie 
creditor may still proceed against the surety, 
why should it be the rule that such a stipulation 
is valid, Ac the surety remains unredeased ? It is 


PART IX, SECT, 2, SUB-SECT. 4.— 
C. (b) U. 

13021. Surrtt/ not discharged.] — 
Where a creditor (rtvoa his debtor an ex- 


tension of time for payment, a formal 
aareoment is not required to reserve 
bis rights against a surety, but such 
reservation may be made out from wbat 
took place uhen the extension was 


given. — Gormvn V. Dixon (1896), 26 
S. C. H. 87.— CAN. 

1395 i. Creditor*8 right to reserve .] — 
Gorman v. Dixon (1896), 26 S. C, H. 
87.— CAN. 
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tlmt the principal debtor lias made that arrange- 
ment, & it is his interest alone that is adocted by | 
it. lie agrees that the creditor may proceed 
agfiinst tlio surety, & runs the risk of the surety 
proceeding agfiinst himself (Sra John Leach, 

V. (l«32), 2 (Joop. tnnjK Oott. 

532 ; 47 E. K. 1281. 

1396, ,] — Owen & Outch r. Homan, 

No. 1057, 

1397. .] — (1) A creditor upon giving time 

to his principal debtor may 1 ‘eserve Ids rights 
against the surety, this wit/liout communicating 
the arrangement to the surcdy. 

(2) When the creditor gives a r(*lease to the 
debti^r lie cannot I’eserve any right against the 
sure! y, because the debt is gone at. law. 

An agreement between a bond debtor &; his 
creditor, that the latter shall take all the ilebtor’s | 
property, A: shall pay his other creditors 5/?. in the 
pound, though not a discharge of the bond at 
law by way of accord AO satisfaction, because not 
und('r seal, still ojierates in equity as a sat.isfaction 
of the debt ; <te it is not possible in equity, upon 
such a transaction as that, to reserve any rights 
against the surety ; Ac any attempt to do so w’ould 
be void as being inconsisUuit with the agreement. 

-Webb v. Hewitt (18.57), 3 K. Ac J. 438; 29 
L. T. O. S. 225 ; ()9 E. II. 1181. | 


Annotations : — As to (1) Consd. Boaler r. Mayor (186.')), 16 
(\ B. N. S. 76 ; Batisoii r. Ho‘«linK: (1871), L. H. 7 C. J‘. 
6. Ah to (2) Distd. (Imni r. M jim (1866), 1 (Mi. App. 26 4. 
Consd. Bateson r. (Josling (IH71), L B. 7 (\ P. 6. Expld. 
Muir V. (Mawford (187.)), L. U. 2 Sc. A: J)iv. l.'iO. Re!d. 
Ellis r. Wilniot (J87 4), L. I(. i(» Excli. 16. Uinfrallu, 
Refd. steeds c. Steeds (1SS6), 22 i), II. IK .').{7. Mentd. 

Wolinerslinu'^en, \\ olitiersliauHen r. ^\ ohnershauscn 
( 1 S 60 ). 62 L. T. .ill. 


1398. What amounts to reservation -Necessity 
for express intention — General understanding only.] 

—Wyke i\ Kooeiis, No. 1301, atiie, 

1399. .] — OvEUKNi), Guhxey Ac Co. 

(liU^UlDA'POBs) V. OlITKNTAL FINANCIAL OOBPN. 

(Li()iTii>A'r<>Bs), No. 1341, mile, 

1400. Sufficiency of parol reservation.] 

— 3’he pursidt of a counterelaim is a “ proceeding 
continued ” within the m(‘aning of th(‘ surety’s 
bond given in i>ursuanc(‘ of llkjicy. Act, 1800 
(c. 71), .s. 7. A reservation by a creditor of his 
rights against a surety may be bv iiarol. — Nohm\n 
P. Holt (1883), Cab. Ac Kl. 77. 

1401. Proof of reservation — Parol evidence.] — 
Wyke V, Kooehs, No. 1394, ante. 

1402. Effect of reservation — On principal debtor 

— Surety’s right to indemnity continues.] -v. 

, No. 1395, 

1403. .] — Close v. Close, No. 

887, ante. 

Bills of exchange.] — See Bills op Exchange, 
Vol. VI., pp. 411-413, Nos. 2072-2070. 

Covenant not to sue.]— N pc »Sub-sect. 9, B. (d), 
post. 


iii. Other Cases, 

1404. Promise by surety to pay -Subsequent to 
giving time.] — Mayiiew v, CRK KPrr, No. 1505, 
post, 

1405. Agreement to stay proceedings —Made rule 
of court— Replevin bond.] — noclarntion in debt by 
the assignee of a surety bond in replevin, set out 
in condition, which was, lliat “ If B. app(‘ared 
at the tlnni next eounty ct., & there pnisi^cuted 
his suit without delay against I., the bond to b(» 
void ” ; averment “ that H. did not appear, 
etc.” Flea, lirst, est Jacitmit Ac issue tlna eon ; 
second, “that B. did appear A pi*osccutc, etc.”; 
Ac third, “ that H. did ai)p('ar at the then next 
county ct. Ac jiroseciite, etc., Ai wliich said suit 
is still depending Ac undid ennined.” Heplica- 
tion to the seooiul Ac third pleas, traversing the 
appearance Ac prosecuting of tlio suit, hut not. 
traversing the allegation tluit the suit was still 
dt‘pending Ac undet<‘rTnin(*d, A: issue on the I'cpli- 
cation : -Held : on tlu'se pleadings, an agr<‘oniont 
(which was made a iTile of the ct.) Ix'twecn 
]dtf. cV the iirincipal to stay nil nroec'edings in 
the replevin, uixm jiayment by the latter of a 
certain sum of money, each party L) pay his own 
costs, was admissible evidence to Tiegative the 
allegation in the third plea, that the suit was 
still depending A: und(‘termined, Ac the surety 
was not dischai'ged by siudi agreement, aft('r 
breacli by the principal, hut was liable for such 
sum as ai)pear(*d ujx)!! a reli'rentJ* to be due. — 
llALLinT V, MoUNMKrEPIlKN (1S23), 2 Dow. Ac 
Hy. K. H. 343 ; 1 L. .1. (). S. K. H. 7«. 

1406. Assignment of bail bond- After forfeiture 
— Time given after assignment. | — After a bail 
bond luus b('en forhdUxl Ac an assignment thereof 
taken, time* given to the iirincipal is no discharge 
of the Bureti(*s. Wcxiknam v. Fhk’E (18.33), 1 
(V. i\c M. 352 ; 3 Tyr. ,375 ; 2 h. J. Ex. 115 ; 140 
K, H. 135. 

jinn dot ion • Montd. Ellis r. Ba((‘s (18.11), 1 M'yr. .OS. 

1407. Judgment against debtor & surety -Time 
given after judgment.]— A. Ac H. were indebted 
as principal Ac hur(‘ty to (\ H. died, Ac 0, in a 
creclitors’ suit ohtaincxl a deiToo against his 
estate. Afterwards C. sinxl A., Ac lixik a judgment 
by arrangement, giving time, without the know- 
ledge of the hundy : Held: this did not dis- 
charge the hur(‘ty.-- J ENKiNs v, Hobekthon (1851 ), 

2 Drew. 351 ; 23 L. .1. Oh. 810 ; (U E. H. 7.55. 
Annotation : Folld. Ii( A IXhloi (No. 11 of 1611), IllUMl 

K. B. 11. 

1408. .]— The rule of law that time 

given to a principal debtor discharges a surety 
does not apply when the time is given after a 
judgment for the debt has been rc*cov()red hy the 
creditor against both the iirincipal debtor ^ the 
surety. — Ite A Debm'oh (No. 14 of 1913), [1913) 

3 K. B. 1 1 ; 82 L. J. K. B. 907 ; 109 L. T. 323 ; 


14011. Proof of reBen'atUm— Parol 
evidence .] — I‘arol evidence of tJio rcHcr- 
vatlon of rightH a(?ainBt the surety is 
admlflHiblo.— T rusts C’oui'n. of Ov- 
TARIO y. Hood (1866), 23 A. 11. 586.— 
GAN. 
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q. AgreemerU between debtor rf* 
creditor — Surety liable “ after termina- 
tion of agreement —Time given to 
debtor before exniraiion of agreement — 
Surety not discharged.] — Deft, became 
surety to pltf., that O. would perform 
the conditiuuH of an atn^cment, &; 
would pay 8c satisfy all notes & other 
Hecniritfcs which reniainefl oufstandlntf 


on the termination of said ORreemfut. 
Sumo of the notes taken by O. buvlixc 
become overdue durint; the course of 
the business, i)Itf. drew drafts on O. 
for the amounts, which drafts (). 
accepted, but failed to pay. After 
the tenninatlon of the 0 BT(H‘ment 
action was broiupht on tho jnmrantee : 
— Held : as deft, was not to bo liable 
until after the termination of the agree- 
ment, 8c as the time given had elapsed 
l>eforo the liability of deft, accrued, 
the giving of the time did not prevent 

i »Itf. from looking to deft, us surety.— 

<1cLAU(JIILIX CARKIAflK CO. V, Ol AND 

(1661 ), 31 N. S. IL 193. -CAN. 

r. Extension of time — Advantage- 
ous to principal debtor dt surity.]-- 


W'hero wbat Is done In regard to 
ext ending time is to tho advantago 
of both print Ipal debtor & surely the 
geiieraJ rule uh to cxtenHlon of time 
diwhaiglfig the sureticH is not applic- 
able. WiaouT V. Wkhtjcun Canada 
ACCIDKNT 8c GUAKANTKE IVHUUANCK 
Co. (1611), 26 VV. L. It. 153; (> 

U. W. It. 1466 ; 20 1). L. It. 478 ; 20 
B. C. It. 32. CAN. 

s. Twelve months extension of time 
ULLua principal dUhtor — LudnlUy of 
snrtty ar using — If debtor in default fur 
fifteen months.] —Where the liability of 
a surety arises, If tho principal debtor 
continued in default of the payment 
guaranteed for a period of Ilf teen 
motiths, ho Is not dischurgred jf the 
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Guarantee and Indemnity. 


Sect, 2. — DincJianje from Uahilily: Suh-secL 4, C. 
(6) i/i., (c) & {(i); suh'Secia. 5, 0 7, A. <&: Ji, 

(«) i] 

20 ^anB. J19 ; anh nom. He BriTEN, 57 Sol. Jo. 
670. 

1409. Surety’s rights not Injured.] — Pi<rrry v. 
COOKK, No. IJ.'iO, ante, 

1410. Agreement between surety & debtor — As 
to relief of surety.] — ItousK v, Bkadfoud Banking 
(’(>., No. 750, ante. 

(e) Bills of Exchange. 

See Hillh of Nxchanoe, Vol. VJ., pp. 308- 
400, 407, Nos. 2500-2015, 2048, 2040. 

(d) Partial Relief. 

1411. Continuing guarantee — Time In respect of 
specific debt — Liability for other debts,]— In con- 
sideration of pltf. 8U])pJying O. with goods, deft, 
agi’ced to be anHwerai)le uj) to £200 for tiie j)ricc 
of goods supplied to O. at any time due to pltf. 
on an account current aft(*r two months’ credit. 
Some time after, £2.‘i2 being then due from C. 
to pltf. for goods supplied, (/. ex(»cuted a intge. 
deed to pltf. as secui'ity for the then existing 
debt & for /my future debt for goods to b(‘ supplied. 
The deed cont^iined a proviso that if paid pltf. 
the £8.*12 in six months from its date, Ac all sums 
due for future supplies in six months from their 
d/ite, without pr/'judice t^ pltf.’s right not to give 
credit in reHi)Oct of future sui)pli(‘S the mtged. 
I>remises were to b(‘ lecfuiveyed to 0. There was 
also a covenant- to \)i\y the existing debt in six 
months, tV: future debts within six months from 
tlieir accruing due, without prejudice to jdtf.’s 
redusing to give credit for future d(‘bts. 'Phe 
parties in fact dealt on a two months’ credit 
only. In the course of de/iling (’. paid off £822. 
A furtJier (h*bt exceeding £200 h/iving sub&<‘quent ly 
aceined, which (’. could not i)ay, jdtf. sued deft, 
on the guariuit<*(*. Deft, pleaded that he was 
disch/irgcd by times having been given by pltf. 
to (\ :- Held : by tlu* mtge.-deed pltf. did not 
giv’e time to (’. ex(‘<*])t in respe(‘t of the £882 debt, 
A: as that- debt had long since been discharged the 
giving that time <lid not im'judice the surety 
/is to other Ai futur<» debts du(j from (’. to jdtf. : 
as in f/ict- otdy /i two months’ credit was given 
by i)ltf. to (’. the guar/intee renudned in lore/* 
A:- deft, was liable up to £200 on (’.’s failure to 
I)ay the sum due in resp/nt of goods supplit*d by 
]>ltf. to (’. subse/pient to the mtge. deed. BiNO- 
II AM V. (’oKiUTT (1S04), 4 New Kep. 870; 84 
D. J. Q. B. 87 ; 12 W. B. 1080, Ex. Ch. 

1412. Separable contracts— Time In respect of 
one payment — Liability for other payments.) — 
(’uoYDON (Jas (V). r. Djc’kinson, No. 1200, ante. 


SUIJ-RE(T. 6.- AgUEEMENT BKrWEEN (’KEDITUR 
ANl) TRINI IPAE to GIVE TlMK TO HURETrY. 

1413. General rule — Surety discharged.] — 

The holder of a security who agrees with the 


principal to give time to the surety by so doing 
discharges the surety. 

A fimincial co., by agreement with an agent, 
accepted bills of exchange which were discounted 
for the agent by a discount co., the agent guaran- 
t(‘eing pa>Tnent. The discount co. wen* not at 
tlie time aware of the redations between the 
acceptors A: tiu* agent, but were informed before 
the bills matured that tlu* agent was principal, Ac 
that the acceptors were sureties. After this the 
discount co. agreed with the ag(*nt not to press 
the acceptors for payment until eeitain oth(*r bills 
became due : — Held : the acceptors were thereby 
discharged. 

If the creditor agrees with the principal that he 
will not sue the sureties, the c/ise is stronger than 
the usual case of /in agre(‘ment to give time* to 
the princii)al, which only involves by implication 
an engag(‘ment not to sue the surety (Lord 
llATJTEJU.EV, C.). — OrTKXTAI. 1^’INANCTAE COUPN. 
V, OvEUKNi), CruNEY A: Co. (1871), 7 Ch. A])p. 142 ; 
41 L. J. Ch, 882 ; 25 L. T. 813 ; 20 W. H. 258, 
L. 0. ; affd. sub nom. Ovkrend, (Iurney Ac Co. 
(Liquidators) v. Outentai. Pinanctai. (’orpn. 
(Liquidators) (1871), L. B. 7 11. Xj. 8 IS, JI. L. 
Annotalions : — Consd. ScorluH v, Fiuch A: Day (ISDI), 7 
T. Jj. Jt. ; Uoiiso V. Dradford lianklng Co., (1H04] 
A. (', Refd. Swiic c, lUMlinan (1S7G), 1 Q. H. D. 

f.:{G ; C’laiko r. Diilcv 41 (’h. D. 422. Mentd. 

Duiirao, Fov v. North A' South Wales Bank (1880), G 
App. ('as. 1. 

1414. Agreement to give time to one co-surety — 
Discharges other surety - If rights against him not 
reserved.] — Where thcTc are two co-sureties, iV; 
the creditor grants /i furtht*r lo/in to his principal 
debtor, A:^ takes a new S(‘curity for that A: the 
foimer loan, A: gives further time to him A: one 
of the sureties only, without speei/illy rt'serving 
his remedy ag/iinst tlte other surety, he by so 
doing discharges the latter.- - Vyner v. IIojmvINS 
(1812), a Jur. 880. 


SUB-Sr«:(T. (k— AcatEEMEXT BETWEEN (’REDITOR, 
AND Sl^Rr.TY TO GIVE TiME TO SURETY. 

1415. Time given to one surety — Whether co- 
surety discharged — Liability to contribution.] — 

Dunn r. Slee, No. 1088, a?ite. 

1416. .] — Where one of three partners, 

after a dissolution of partnership, undertook by 
d(‘(*d to i)ay a i)/irticular partnership debt on tvvT) 
hills of exchange, A:- tJiat was communicated to 
the holder, who consented to take the separate 
notes of the one partner for the /unouiit, strictly 
reserving his right ag/iinst all thice, A: retained 
possession of the original bills:- Held: the 
separate notes having proved unproductive, ho 
might still resort to his remedy against tlie other 
partners, A:- tlie taking under these circumstances 
the separate notes, At even afterwards renewing 
them several times succe.sawely, did not /imount 
to satisfaction of tlie joint debt. — Bedford v. 


principal debtor 1 h tfiven twelve 
luonthH’ extension of time. - Wai.kkb 
V. Bowen (1915), :U W. J^. B. U8» ; 
10 W. W. R. 1071 ; 10 Alta. L. B. 14.— 

CAN. 


PART IX. SECT. 2. SUB-SECT. 4.— 
C. (d). 

t. Continuing puarantre — Present tn- 
(h’btedness of princtpul — Taking forged 
par “ in renexml — JMease of surety.} 
K. gave a nitgo. to a bank as security 
for present indebtedness of, &: future 
advaucos to, a customer of tbe bonk. 


By the terms of the mtge. K. was to be 
liable for promissory notes, etc., of 
tho customer outstanding at date of 
lutge., A' all renewals, alterations Ac 
substitutions thereof i — Z/rW ; the 
bank having given up tho promissory 
notes, etc., ^ accepted as renewals 
thereof, forged & worthless paper, K. 
was, to tho extent of such Avorthless 
paper, relieved from liability as such 
surety. — ^M krcha.nth Bank of Canada 
r. McKay (1888), 15 8. C, B. 072.— 
CAN. 

a. Bill for part of debt taken 

from principal debtor — Sxtrety discharged 


to extent of Dofts. were sureties 

to pltfs. lor 1)., on a continuing gua- 
rantee for tlio value of goods to be 
supplied by pltfs. to D., not exceeding 
£300 in all. JMtfs., without defts.’ 
knowledge or consent, having taken 
from D. a hill at thn*e months still 
current for £45, on account of portion 
of the sum due for goods supplied to 
!>., tho actual amount due having been 
previously ascertained : — Held : defts. 
were only discharged to the extent of 
the £45 for which tho bill was taken. — 
Dowden V. Levis (1884), 14 L. B. Ir. 
307.— IR. 
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Dbakin (1818), 2 B. & Aid. 210 ; 100 E. R. .844 ; 
previous proceedings (1817), 2 Stark. 178, N, l\ 
Annotniionn : — Consd. Winter v. Innos (1838). 4 My. wS: Cr. 

101. Expld. llarriH v. Farwcll (1851), 15 lieav. 31. 

Mentd. Taompsou r. Porcival (1834), 5 B. ^ Ad. 1)25. 

1417. Rights not reserved against co- 

surety.] — Vynkh V, Hopkins, No. 1414, aniv, 

1418. Covenant by surety to pay — In considera- 
tion of receiving time — Subsequent reiease of 
debtor.] — S. accepted a bill of excliange as surety 
for C., 4fc subsequently in consideration of furtlH-'V 
time given liiin (8.) for pa>unent, covenanted by 
deed to pay what was due on the bill with interest, 
Ai at the same time asvsigned a policy as further 
security : — Held : an “ entire acquittal of debts 
given to C. by all his credit(^rs diil not release S. 

-Defiues V. SmTii (18(12), 10 W. It. 189. 


Sub-sect. 7. — La(’iiks by (’imobitob. 

A. In (JeneraL 

1419. Laches must be wilful.] — A surely is not 
released from his engagement by men* lapse of 
time, unless where payment was to Iiave been 
made within a limited period k. tlie time has been 
extended by the other parties without his c<»nsent 
or knowledge (Sir, William Scoit). —The X’keede 
( 181 1 ), 1 Dods. 1 ; 2 Eng. l*r. (Us. 120 ; Kin E. It. 
1211 . 

Annotalian : -Refd. Tlu* Harriott (1842), 1 Win. lieb. 

1420. .] —If the surety calls upon th(* 

crediU)!’ to do any act, v hich, in tiu' judgment 
of tins ct., it is th<‘ duty of tlie enslitor wlum so 
ealleil U])ou to do, k thi‘ er(‘ditor wilfully omits 
t(j do such a(‘t, is not (la* surety dischargisl to 
the extent of the injury occasionisl by such omis- 
sion ? is h(* not discharged just as inucli as if 
the creditor, instead of remaining inert, had been 
active in taking some stejis, iletrimental to the 
surety, k jdainly a breach of the creditor’s duty 
in reference to his surety ? TJiat is to say, is 
not such surety diseliargisl in a ct. of equity, 
whatever he might be in a et. of common Jaw ? 
(Sir .foiiN JiPiACii). — ^Anox. (1827), 2 Ooop. temp, 
Cott, 521 ; 47 E. H. 1285. 

1421. Not in themselves suiRcient to dis- 

charge surety.] — D urham Oorpn. v. J^’uwler, 

No. 5S5, aiite, 

Ji, Whal Amounfs io JMches. 

(a) Omissions. 
i. In General. 

1422. Notification to surety —Of completion of 

contract — Indemnity lost to surety— From third 
party.] — A. liaving sent an order to H. for certain 
goods, C. undertakes to guarantee payment to 
li., upon an undertaking of D. to indemnify C. 
B. accordingly infonns 0. that the goods are 
preparing, k afttirwards ships them for A., without 
giving notice t/o 0. that tliey ar(‘ shipped. After- 
wards D. desires to recall Ids indemrdty, upon 
wddcli (1. writes to H. to know whether lie Jiad 
exccut<jd the order, to which no answer is given 
by B., for a considerable time, he having gone 
abroad in the interim. Upon this su])po.sing 
from the silence of B. that the order was not 
executed, gives up Ids indemnity to 1). (’. still 


rt'maius liable to B., on Ids guarantee. — O xley 
r. Young (1790), 2 lly. Bl. 018 ; 120 E. B. 781 ; 
2)rrrio7is j^rocevdings (1795), 1 Esp. 421, N. J\ 

1423. Of default of debtor.] — O rme r. 

Y’ouxo, No. 1857, anlc. 

I 1424. ,] — against the maker 

' of a promissory not/<‘. Plea, that it was a joint 
k several note made by deft., k T., k that di»ft. 
entered into it at the request of T., k for his 
accommodation, k in order that he might got it 
discounted by pltfs. ; that. dt‘ft. had no other 
value or consideration for making it, k that ho 
made it as a mere surety for T., of which ])ltfs. 
had notice ; k that, although the note wwis duo 
in th<i hands of pltfs. for six months, yet deft, 
had no notice, till the commenceimmt of this 
suit, of its nonpaynumt by T., to the jirejudico 
k without the knowiedge or consent of di‘ft. : 
— Held : bad on geniTal domurnT. - O 1 .ARKE v. 
Wilson (1888), 8 M. k W. 208 ; 150 E. K. 1 118. 

1425. .J-- (Tauter- v. White, No. 479, 

ante 

1426. Presentation of bill for indorsement.] — 

Where th(‘ lirm of I. Ac (lo. gave a guarantee to 
1*. Ac (^). that they w'onld indorsi' any bill or bills 
wideh S. ndglit give to P. Ac (\). in jmrt ])njunent 
of an or(h*r for certain goods then executing for 
him. r. k do. to allow 5 per cent, on the amount 
of the bills for the guarani e(» ; k in part payment 
of the goods S. gave P. Ac (Jo. a bill at- eighteen 
months, which t he latt er ke])t for s<‘v<ui( een months 
Ac ten days, k then, finding that S. wvis insolvent, 
ai)])li<‘d for the llrst time to 1. Ac (\). for their 
in(lo!*sement., tcuulering the amount of commis- 
sion : -Held: P. Ac (Jo. wvre eoneliidi'd by their 
la<ii(‘s, k 1. A:, (’o. W’ere not liable on their 
guaraidee. PAYNE v. lvj-:s (1828), 8 Dow. A: By. 
K. B. tmi. 

Jnnoialom : Consd. (lorliig Kdinoiids (182!)), 0 Bing. 

J)l. 

1427. Filing warrant of attorney.] — By an agn‘e- 
inent b(*tw('en bankers, a ciistoDUT Ac a sur(‘ty, tJui 
surety guarantei'd th(‘ balance due or to beeom(» 
due from the customer, Huhj(*<‘t to a limit Ac to 
a jiroviso (*mpowering th(‘ surety at any time to 
d(‘t ermine bv notice Ids liability as to subseipient 
dealings. The customer afltu’w^ards obtained a 
Joan Irom llu‘ bank beyond the limit of the 
guarante(» on a warrant of attorney, Ac simul- 
taneously with it a H(‘cond agroemc3nt was f‘nt<‘red 
into b<*twwn I In* bankei*s, tlu‘ custoiiKT Ac surety 
that the w'arrant of att>orney should not prejudiei* 
or allect the former agreaunent, Ac that the hank 
would, at any time when reqiiesUMl by t/h(‘ surety, 
enter up judgimmt Ac issia* (*xecution. ^risi bank 
omitted to tile a warrant of attorney, Ac the cus- 
tomer became bkpt. : -Held: (1) the agr(‘e- 
rnent to issue execution was not nudum pactum : 
(2) by the omission to til(* t.h<‘ warrant of attorney 
the surety was discJiargt'd ; (8) the sun^ty who 
had xileaded to an action on the guarant(»e Ac then 
tiled a bill for an injunction had put tluj bank 
unnecessary costs k could only be relieved in 
equity on paying tlu* costs at law subsecpient 
to the declaration. — W atson v. Allcock (1853), 

I De (L M. Ac O. 212; 22 h. .1. Oh. 858 ; 21 
li. T, O. S. 204 ; 17 .fur. 508 ; 1 W. K. 899 ; 48 
E. B. 499, E. .1.1. 

Annotulion : -As io (2) Consd. Lawrcnco v. WuliiiHley 

(18«2), 12 (J. B. N. .S. 7‘JU. 


MRT IX. SECT. 2, SUBJECT. 7.— A. 

b. Whether Ittchea ran be imjruUd 
to Crovm.] — Tho Crown eanuot bo 
firuUty of lacbes & thereby permit a 
surety to bo diseborged,— It. v. Novak 


(1920), 1 W. W. Jt. 1.3(5 ; 50 H. L. It. 
412 ; 30 Man. L. Jt. 80.— CAN. 

c. .1 — No laebOH can be imputed 

to tho Crown. — It. t;. Fay (1879), 4 
L. It. Ir. 606.— IR. 


PART IX. SECT. 2, SUB-SECT. 7.— 
B. (a) i. 

d. Award not made — Until time 
for performance past.] — Adams v. 
MoFahlank (1873), 9 N. S. U. 379.— 

CAN. 
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Sfict. 2. — Discharge from liability: Sub-sect. 7, B. 
{a) i. (6).] 

1428. Entering Judgment— Against surety or 
principal.] — A. & B. entered into a bond as sureties 
for 1)., the principal : upon I).*s default, 0. 
advanced the sum out of his own moneys, & 
obtained a bond to secure same from A. & B. ^ 
1). : C. entered judgment against A. immediately 
upon the execution of the bond, but did not 
enter judgment against the other surety or prin- 
cipal for upwards of two years : — Held : this 
omission did not entitle the other surety to be 
dischargt'd from paying any portion of the original 
debt.- -Jie Olutteubuck’s Estate (1850), 27 
L. T. O, H. ;527, P, C. 

1429. Insurance of goods against Are— Agree- 
ment between parties to insure.]— By articles of 
agroemont 11. agreed with W. (pltf.) to complete 
coriain fittings for a warehouse for £3,450, to bo 
paid by instalments during the progress of the 
work. Tlie conti'ac't oontain(‘d a stipulation, 
“ 'riiat W. sluill ^ may insure the fittings from 
risk by fire at such time <Sc for sucli amount as 
tJic arcliitoct.s may consider necessary, & deduct 
tli(5 costs of su(‘Ji insurance for the time during 
wJiicli tJie works are unliiiished from the amount 
of the contract.” By agrooment, reciting in part 
the confract, d(‘ft. agreed with pltf. to guarantee 
Ilio du(‘ ix'rformancc' of the works by Jl. IMtf. 
advanced £1,800 to 11. during the i^rogress of the 
works ; al'tiT whicli th(‘ fittings to the value 
of £2,300, while still unfiniHhed, were destroyed 
by aceidimtal tin* in the worksliop of 11. Pltf. 
liad not insured tlie fittings. If. became insolvent 
At nev(‘r repaid the £1,800 or any part of it. 
I*ltf. was compelled to pay a sum greater by 
£310 than the original contract price to com- 
pl(‘te the work contracted for: — Held: pltf. was 
hound to insure* the littings, k> Ids omission to 
do se), in equity, discharged deft.’s liability, not 
merely to the (‘xtent of the benefit Ik* would have 
d(*rived from the insuranei* if elTecl<‘d, but in toto, 
- -Watt.s V, SlTU^'^’LEWouTH (1801), 7 JT. Ac N. 
353 ; 5 \u T. 58; 7 .Jur. N. S. 015; 10 W. B. 
132 ; 158 K. B. 510, lOx. (3i. 

AnnoiatioBH Consd. liHwroiK'O r. Wuliuhloy (18G2), 12 

('. 11. N. S. 71)1) ; 7.V llttrlM‘1% A'x e. Akvix nuiik (1»70), 

1:. J{. a Kq. 72r>. Reid. (Imnt v. lliidd (1874), :i0 L. T. 

:tlJ) : l*olMk Ev<*n-tt (187(5), 21 W. U. :u\[> ; ManHllcld 

linidii tirtliiH. r. WriKclit (1882),U Q. B. 1>, Aiiiatioe U 
(Jus ('ouhiiiiuMs’C e. 1 *. Blott (1H8(>), T, h. K. 111. 

1430. Award not taken up— Until time for per- 
formance past.] — ^Vllere a V(*rdict. was ent<‘red, 
subi(*et to a r(‘fer(‘nc(’, for ])ltf. in an action for 
libel against a piiblislier of a newspap(*r, Ac an 
award made, but not taken up by (‘it her party, 
until the tiuui for its jierformanee had elapsed, 
pltf. then signed judgnu'iit Ac issued exc'cutioii, 
on which nnlla bona was returned: — Held: pltf. 
was not <*ntitl(‘d to a writ of scl, fa* against deft.’s 
sur(*ti('s undc'r 00 Ueo. 3, e. 0, s. 8 ; 11 (leo. 4 
Ac 1 Will. 4, c. 73, s. 3. — Re ,Iones (1803), 2 
II. Ac O. 270 ; 159 E. B. 113 ; stih nom. ,l()NEs v. 
Youncj, 2 New Bep. 301; 8 L. T. 072 ; 8ub 
norn. .Tones v* Young, Rc Citapltn, 32 L. J, 
hlx. 254 : mth 7wm. Re Jones v. Young, Rx p. 
JoNE*^, 0 Jur. N. S. 720 ; 11 W. B. 1070. 


1431. Seizure of debtor’s goods — Under arrange- 
ment between parties.]— -Pltfs. lent to B. & p., 
who were traders, £300, for the repayment of 
which the deft, became surety. At the time of 
the loan N. & P. assigned by deed dated Aug. 25, 
1870, to pltfs., as security for the debt, the lease 
of their business premises Ac plant, fixtures, Ac 
things thereon. The deed provided for the re- 
payment of the loan upon Aug. 25, 1871, &, for 
the payment of interest on Feb. 25, 1871, Ac 
stipulated that, until default in payment of either 
the principal or interest, B. & P. should continue 
in possession of the property assigned to pltfs. ; 
Ac that upon such default pltfs. should not sell 
without giving B. Ac P. one month’s notice in 
writing. This deed was not registered under 
17 Ac 18 Viet. c. 30. B. & P. failed to pay interest 
upon Feb. 25, but pltfs. did not enter into posses- 
sion. About a week before Aug. 5, pltfs. received 
notice that B. Ac P. were insolvent, but they allowed 
them to continue in possession, & on that day B. 
Ac P. filed a petition for liquidation under Bkpey. 
Act, 1869 (c. 71), Ac were adjudged bkpts. The 
trustee under the bkpey. seized & sold the goods 
Ac chattels assigned by the deed : — Held : pltfs. 
by their omission both to register the deed Ac to 
seize the i)roperty iissigned to them on default 
of payment of the interest, had deprived them- 
selves of the power to assign the security to the 
surety, Ac owing to their laeh(*s ho was discharged 
to tlie amount that the goods were worth. — 
WULFP 7^ Jay (1872), L. B. 7 Q. B. 756 ; 41 
li. J. Q. B. 322 ; 27 J^. T. 1 18 ; mib nom* Woulff 
V* Jay, 20 W. B. 1030. 

Annotations : - Consd. J^olak v. Everett (1876), 1 Q. H. D. 

66J). Reid. Kuinbow v. .Tugginn (1880), 0 Q* h* 1^* B18 ; 

Jte WolineriihauHen, WolniorHhaiiHoii r. WohnorBhauHen 

(1800), .‘18 VV. H. 537. Mentd. Hawtrey v. Butlin (1873), 

28 L. T. 532. 

1432. Registration of bill of sale.] — W ulpp v, 
.Tay, No. 1431, a)iie. 

1433. Omission to fill in name of drawer — On bill 
of exchange.] — (Iakteu v. White, No. 479, ante. 

Fidelity guarantees.] — See Sub-sect. 7, (k, 

ii. Enforeement of Payment. 

1434. Voluntary omission — Surety not dis- 
charged.] — The laches of obligees in a bond, con- 
ditioned for the principal obligor to account for 
Ac pay ov(*r from time to time all such tolls as 
be should collect for tlic obligees, in not properly 
examining his accounts for eight or nine years, 
Ac not calling upon the principal for payment so 
soon as they might liave done for sums in arroar 
or unaccounted for, is not an t*stoppel at law in 
an action against tlui sureties. — ’Phent Naviga- 
tion Co. V. Harley (1808), 10 East, 34; 103 
E. B. 688. 

Comd. Goring v. Edmonds (1829), C Bing. 

91. Reid. Davey r. PrtMidergra^s (1821), 5 B. & Aid. 

187; M'Taggart r. Watwon (183(5), 10 BlI. N. S. 618; 

Black r. Ottoman Bank (18(52), 15 Moo. 1». C. C. 472 ; 

Durham Corpn. v. FovJer (1889), 22 (,). B. B. 394. 

1435. .1 — Mayhew V. Crickett, 

No. 1565, post. 

1436. .] — Oue of two drawers of a 

joint promissory note, payable twelve months 
after date, who is surety for the other to the 
amount, is not discharged by the drawee not 


PART IX. SECT. 2, SUB-SECT. 7.— 
b (a) li. 

e. Mere nealcct to take active 
measures -jy/uther suretu discharged.] 
— UnlcHH Home at*t be done by the 
bolder of a guarantoo, Hiioh aa an 
oxteiiHlon of the time limited for pay- 
ment without the knowledge of the 
surety, tho mere negUn'^t by him to 
t-ttko active meoaurca to enforce pay- 


ment from the principal debtor will 
not rcUovo the auretj' from liis liability 
to pay tho debt. — Bkophy r. Att- 
\\oon Ac Haynks (1818), I Nlld. L. K. 
143.--NFLD. 

f. Two years delay .] — A cautioner 
is not liberated by the creditor allow- 
ing two years to elapse after tho 
term of payment, without demanding 
payment from the debtor. — F lkmino 


V. Wiii^ov (1823), 2 Sh. (Ct. of Sess.) 
336. -SCOT. 

g. 2ri/v> years <f' fottr months 
tlelay.]—A. cautioner became bound 
for a compoaition in a sequestration. 
Tw*o years & four months elapsed from 
the day of payment, without any 
demand having boon made against 
tho cautioner, but time was not fdven 
to the principal : — Held ; the delay 
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haviag demanded payment from the surety when 
due, nor till after having entered into a deed of 
composition, with the principal & liis other 
creditors, & received the composition money. — 
Perfect v. MufiORAVB (1818), (J Price, 111 ; 
146 E. K. 767. 

Annotations : — Consd. Newton v. Chorlton (1853), 2 Drew. 
333. Reid. Mauley Boycot (1853), 1 C. L. Ji. 273. 


1437. .] — Devey V. Edwards & 

Tappen, No. 1447, post 

1438. .] — Tlie liability of a surety in 


a bond is not discharged by the delay of the 
creditor in suing for tlio debt, or by the circum- 
stance of the principal debtor afterwards executing 
to the creditor anotlier bond for a larger sum. — 
Eyre v, Everett (1820), 2 Puss. 381 ; 38 E. P. 
379, L. 0. 

Annotations: — Consd. Crolgliton r. Rankin (1810). 7 Cl. 

bi Fin. 325; Newton r. (’horlton (1853), 2 Drt*w. 333 ; 

Black v. Ottoman Bank (18G2), 15 Moo. P. C. C. 472. 

Befd. (Yo8H V. Spi'te (1841)), 13 L. T. O. S. .505. 

1439. Unsuccessful applications made 

— Without notice to surety.] — In Apr. 1825, deft, 
guaranteed the payment of nioney due fixuii his 
son to pltf. upon a sale of timber. received 

part payment of the son, & made repeated un- 
successful applications to Jiiiri for the residue till 
Doc. 1827, when the son became bkpt. Pltf. 
never disclosed to deft, tin* issue of the.se applica- 
tions, but in Dec. 1827, sued him on hisguaranU‘c : 
— Held: deft, was not dischai*g(‘d by the time 
that had elapsed, nor by want of notice of the 
applications made to his son. 

hVaud would bo a deience to the action, but 
not mere negligence (TiNDAn, (h.l.). (loiUNO i». 
Edmonds (1829), 6 Ping. 9t ; 3 AIoo. 1\ 259; 
7 L. J. O. S. (1. P. 235 ; 130 K. H. 1215. 

144.0. .] -Musket v. PooERs, No. 506, 

anfr, 

1441. .■] —Pell f. Banks, No. 1316, 

ante. 

1442. .J--HTRONa V. Foster, No. 738, 

ante. 

1443. .]— Black v. Ottoman Bank, 

No. 1 148, post 

1444. .] —Ill an action upon a }>ond 

& a promissory note, dofts. j)leade(l, by way of 
eipiitable defence, in substance, that the bond 

note were made by defls. a.s sureties for P. in 
his lifetime, to secure the payment by P. to a 
loan Sficiely whereof pltfs. w^ere treasurer k 
socrt‘tary, of £50 by weekly in.stalnient.s of 5v., 
& that the said bond K note were made upon th(‘ 
terms k, conditions that defts. should only be 
liable thereupon to Die extent of any deficiency 
in the amount of such payments by 1'., & that in 
the event of J*. becoming more than four wrecks’ 
payments in arrear, the committee (whereof 
pltfs. were mcinb(Ts) should immediately inform 
defts. of the same. Averments of P. becoming 
more than four weeks in arrear, <k failure of the 
committee or pltfs. or any person, to inffjrm defts. 
thereof until a long & unreasonable time af^r 
P.’s death, & after the death of a co-surety with 
defts., whereby defts.’ risk as sureties was im- 

dld not, wlthont proof of positive 
givingr of timo, bar the creditor from 
Hxiing the cautioner. — M oiuhon v. 

Balfour (184U), 11 Diml. (Ct. of Scsk) 

G53 ; 21 Sc. Jur. 188. — SCOT, 

h. Neglect to distrain — Right of 
distress not a sceuritj/.) — In an action 
on a guarantee for the payment of a 
tenaut’a rent, the guarantor pleaded 
that at the time when the rent became 
due there was a aufflclout distpas 
on the demised premises which might 
liave been distrained, but which by « 
through the negligence of pltf., the 


properly increased, & they were precluded from 
enforcing payment by P., & were greatly damni- 
fied iiefd .• a rule in a book of printed rules 
of the society, stating that if any member who 
has Iiad his share advanced becomes more than 
four weeks’ payments in arrear, they (the com- 
mittee) should immediately inform the sureties 
of the same & have power to institute legal pro- 
ceedings against them,” even if it w’ere binding 
Ai obligatory upon members of the society as 
between themselves, yet was no part of the con- 
tract between the pltfs. wlio were members, & 
defts. who were not members, did not enable 
defts. as sureties, to set up the want of such 
notice as an equitable defence to pltfs.’ action. 
Semhlc : no mere forbearance or abstinence of 
the creditor from suing the principal, provided 
he does not give time, rel(‘ases the surety. 

The general rule t)f law" in respect t/O matters of 
this sort, whm' tliert^ is a surety, is this; Die 
creditor is entitled frequently to make his demand 
for a certain period, ^ to enforce it in a e'crtain 
way ; bid provided Jie does not tie his owui hands 
up so as t(> prevent him from acting, lie is not at 
all bound fo do so. Jle may abstain from using 
any right that ho i)osse8.s('s, A: w'hetlicr that is 
advantageous fo the surety or not is iJot the 
que.slion. Tin' thing fo be considered is, is he 
bound to do it ? Jf Im* is not bound to do it, the 
HUi<‘lv cannot (*onip(‘l him (DoLLouk, D.B.).- 
Vmri: t\ Kirkbam (1S61), 3 11. A (’. 137 ; 5 New^ 
Jtep. 59; 34 L. J. Bx. ,35; 11 J.. T. 314; 29 
J. P. 8 ; 159E. H. 691. 

Creditor unable to enforce payment -Through 
own conduct.] —.SV'C S(‘ct. 2, sub-sect. 4, H. (0. 
ante. 

(/>) OlJier Dgsys*. 

1445. Reasonable inquiries regarding debtor — 
Debt payable aftei debtor leaves residence,] — 

Where a party becomes securi1\ by bond, for ih(» 
payment of money, advanccsl 1o a. third pi'rson, 
As by tlie eonditiou of the bond is to pay after 
notice, if the iwiity Jins J(‘it his house, it is HuHi- 
cient for the obligee of the bond to make ivasonable 
inquiries after him, & Inches are not imputable 
U> him if he does so. Harrison v. Fjtziienry 
(1800), 3 Esp. 238, N. P. 

1446. Credit of debtor extended Bankruptcy of 
debtor.) -London Assukance Do. v. Bir'KLE, 
No. 632, ante. 

1447. Abandonment of action — By creditors 
against debtor.] - Although in the case of primdjial 
& surety there is not as betw’(*en the obligee A& 
the surety any obligation of active diligence on 
tlie part of the obligee against the principal, still 
if the obligee coiiimences a suit against Die prin- 
cipal & then abandons it this is a circumstance 
in favour of the surety A: may ojierate to dis- 
charge him. - Devey v. Edwards Taiten 
(1820), 3 Add. 68 ; 162 E. Ji. 406. 

Annotation: Refd. (’ai.lct hiiry (Archbp.) r. Tapix'ii 

(1828), 8 B. ife C. 15J. 

Fidelity guarantees.]— aS'cc Sub-sect. 7, D., post. 

PART IX. SECT. 2, SUB-SECT. 7.— 

B. (b). 

1. Non-enrolmtni of tfnanVs retag- 
nisanct -Jfelttg of four gtars.]- A 
tenant ’h rmMigiilsanoo wan exocntcMl 
at tho Hauie tiiiio hh IiIh loaso. but uan 
not oiirollud for four yeara after. 'J3»o 
tenant In the incantlmo bocanio 
jn«olvc*nt, & onouinberecl his property ; 
— IJeltl : the negrloot to enrol the 
rrrofmlsance, when Iho leoae was 
executed, did not dlacharge the niiroty. 
— Jepiison V. Maunbkll ( 1847), 10 
I. Kq. n. 132.— IR. 


landlord, \Na8 wholly lost to deft. : 
Held : the pica diHclowd no auhw er 
to the notion, be a right to distrain ia 
nob “ a sei’urity.**- FoiiHvrn r. Mc- 
Lkod, Mae. 2U3. — N.Z. 

k. licnefit of hypothec lost.] - By 
the ("ivil Law, HurotioK are not <Iik- 
oharged from their liability to aafisfy 
the creditor, though the bcnollt of a 
hyriothco of the debtor is lost by the 
lochcH of tlie creditor to oriforoe his 
demands.—- M acoovald v. Bkll (1840), 
S Moo. P. C. C. 316.— S. AF. 
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Sect, 2.— D isrharge jrom U ahiUiy : 7,^'.] 

C. Fidelity duaraniecH, 

1448. General rule.] — (1) Suroiy sued upon 
a bond pi von to a bank as puarantoc for the due 
discharge of certain sfiecified services by their 
manager &; casliier, pleaded negligence want 
of due care on the jiart of the bank, in not ]>roperly 
checking k> examining the accounts of their 
manager : dcnnuirer to yilea, that it was bad in 
substance no d(‘fonce to tlie action, sustained ; 
the checking & examining tlie accounts not being 
c‘xprcHSod as obligatory on th(i ])rincii>alH in the 
bond, not to be implied in law. 

(2) The mere pitssive inactivity of tlie principal 
to whom a guarantee is given, or his neglect to 
call the principal d(»btor to account in reasonable 
time, At to enforce payment against him, docs not 
discharge the surety ; there must be some positive 
act doiKJ to the prejudice of llie surety, or such 
degr*ee of negligence as to imyily connivance At 
amount to fraud. The rule at law At in equity is 
the same, Ai is distinguishable from the principles 
apfilied to bills of exchange, which depend upon 
ifiercantile usage. 

(2) '^rin* surety guarantees the honesty of the 
p(*rson employee!. At is not entith'd to be relieved 
from his obligation, because the employer fails 
to use all the means in his jiowcr to guard against 
the consequenc(*s of dishonesty. — JI lack v. Oti’o- 
MAN Bank (1S»2), 15 Moo. 1‘. C. C. 472 ; 0 L. T. 
7h2 ; 8 Jur. N. H. 801 ; 10 W. K. 871 ; 15 E. K. 
573, P. C. 

AnmUttionn As to (2) CoiiSd. Diu'hum Corpn. v. Fowler 

(18SU), 22 g. Il, 1), aul, Reid. WullT r. Jay <l«72). 

41 b. J. Q. P. J22 ; MaiiH/leld rnion (irdim. r. Wright 

(1882), {) g. P. 1). UHJ : ('artor r. Wliito (1HH3), 25 Ch. P. 

«(}« ; IvlngHton-upou-llidl (’orpn. r. ilardiug (18U2). 41 

W. P. ID. 

1449. .] — A surety for a contractor is not 

discharged from liability, although liis position 
lias b(H‘ii al(er(‘(l by the conduct of the employer, 
wlK've t luit conduct has been caused by a fratidu- 
lent act or omission of the contractor against 
which the surety has, by the contract of surety- 
ship, guaranteed the employer. — Kingston-ui‘on- 
IIULL (’OPPN. V. llARDiNC}, [1SU2] 2 Q. B. 401; 
02 L. J. Q. B. 55 ; 07 L, T. 530 ; 57 J. J». 85 ; 
41 VV. H. 10 ; 30 Sol. Jo. 024 ; 4 B. 7 ; suh 7wm. 
KlNaSTON-Ii PON-11 IT LL PoUPN. V, TURNPil, 8 
T. li. B. 072, Cb A. 

1450. Fraud of employee— Nelgect of employer 
to supervise conduct— Duty of surety to supervise.] 

— CKKiailTON l\ llANKlN, No. 1228, iinfc, 

1461. Neglect must be gross.]— A 

bond was given by two sureties hir the faithful 
discharge of his duties by an ollieial anssigneo in 
bkpey. Immediately upon his death, by the cx- 
tuninaiion of his books, he was foiiiul to be a 
tlofaulter to a very largo amount. Actions were 
commenced on the bond against th(» sureties. 
One of the sureties sought to restrain the action 
on the ground of the nogligenco of the olYlcials 


whose duty it was to examine the assignees* 
accounts, etc. There did not, however, appear 
to have been any want of compliance with the 
rules & regulations in bkpey. by these parties, 
& the motion for an injunction was refused. 

3'o discharge a surety for the due performance 
of duties there must be on the part of the obligee 
an act of connivance or gross negligence amounting 
to a wiKul shutting of the eyes to the fraud, or 
something approximating to it. — Dawson v. 
Lawes (1854), Kay, 280; 2 Eq. Bep. 230; 23 
L. J. Ch. 434 ; 22 L. T. O. S. 254 ; 2 W. R. 213 ; 
JO E. R. 110. 

Annotations : — Consd. Black v. Ottoman Bank (1802), 15 

Moo. ('. (’. 472 ; Purham Corpn. v. Fowler (1880), 

22 g. P. 1). 304. Reid. Kiugbton-upon-Unll Corpn, v. 

Hording, 118<J2J 2 Q. P. 494. 

1452. Employer warned by surety — 

Apprenticeship.] — A. put his son apprentice to B. 
At gave bond for his tidelity, At took a covenant 
from B. that he would at least once a month, 
see his apprentice make up his cash. The ajipren- 
tice embezzled the cash. A: B. brought an action 
on the bond. On a bill by A. to be relieved : 
— Held: A. should bo answerable for no more 
than B. could jirove his servant had embezzled 
in tlie first month aftiu* the embezzlement began. 
— Mountaoue V. Tidcombe (1705), 2 Vern. 518 ; 
23 E. R. 933. 

Annotation : -Refd. M’Taggart r. Watson (183G). 10 Bli. 

N. S. G18. 

1453. ,] — A father on bind- 

ing his son apiirentice gave a bond for £1 ,000 for his 
son’s fidolHy. The son embezzled £200, which the 
father ]>aid, but desired the master not to trust Ids 
son any more with the cash. The masti^r did trust 
the ay) prentice again with the cash, Ac was negligent 
in calling him to account. Tln3 son embezzled 
£1,000 more: — Held: the father was liable, but 
not to anKW(*r more in the whole than £1,000, 
including Ihe first £200. -Shepherd r. Beecher 
(1725), 2 B. Wins. 288 ; Das. femp. King, 43 ; 
21 E. R. 733, L. 0. 

Amwtatiovs : -Consd. Burgess r. Eve (1872), L. P. 13 Eq. 

450 ; I'hillips r. Foxull (1872), L. 1C 7 g. P. 680. Refd. 

Lloyd’s e. Harper (IHhU), 10 (’h. I). 290. 

1454. — .] —Burgess v. Eve, 

No. (UU), mite. 

1455. Checking accounts.] — Trent 

Navigation Co. r. Harley, No. 1131, ante, 

1456. .] — A. was bound jointly 

with B., the trustee of a bkpt. estate in Scotland, 
Ik) the extent of £1.000. The condition of the 
bond was, that B. should faithfully discharge his 
oflice, account, etc. I'lie creditors of the bkpt., 
according to the practice in Scotland, chose 
tliree comrs. to act for them, superintend the 
proceedings of the trustee. B., by various con- 
trivances amounting to fraud against the estate, 
was found in arrear to the amount of £1,000. 
Whereupon tin* bond being put in suit against 
A., he y>leaded that the comrs., by neglect ic con- 
nivance, iiad caused & permitted the default, or 
knowing it had concealed it from him. Of this 


PART IX. SECT. 2, SUB-SECT. 7.-C. 

1448 J. Gcmral rule,] — Where the 
employer ban actual knowledge of 
dishuncHt eonduet on the part of the 
peraon whom the flureties uiv 

respousihle, justifying immediato dla- 
iniBHul, is: neverthelesH retalUH him in 
employment, the Hiireties are dia- 
ehnrgtul from liability ft)r subHoquent 
defavdt, unlean Informed of all such 
eireuinatancoH as are material to 
enable them to decide whether they 
will require the emiJoymout to l>o 
terininutod, or aKsent to Ita con- 
tinuance.— E skight r. Falvky (1897), 
4 L. 11. Ir. 397.— IR. 


1448 ii. — .1 — p. V. I‘iuxGLE 
(1872), 32 U. O. P. 308.- CAN. 


m. Fraud of nnplopcr — Uetention in 
office — After ktiowledgr of disttonesty.] 
— Whei'e to an action on a bond 
against the BureticK of a clerk for 
cnibe/./Jcmeiit the Buretlea pleaded 
that pltf. waa damnitled of hia own 
wrong in allowing the clerk to remain 
in hirt offlee after he had become aware 
of the fraud : — lit Id : though the 
fraud of the clerk was known to pltf. 
long before ho disiniased him, still, 
as this kuowU*dgo could only apply 
to the moneys taken aft<*r such know'- 
lodge had btH*n aeqniml, yiltf. should 


have had a verdict for aomelliing, & 
the buretlea were not diBcharged. — Mc- 
Donald t\ May (1848), 5 U. G. H. 68.— 

CAN. 

n. .1 — Byrnf. r. 

MlZIo (1881), 8 L. P. Ir. 396.- IR. 

o. Failure to give notice of 

irregular oefB.}— Deft a. were Buretlea 
on tt bond given to pltf. assocn. by 
B. for the faithful cliHcharge of his 
duties as an agent of the nseocn. 
Among Buch duties was the remittance 
of all moneys or securities by bank 
draft, marked cheque, post oflice 
order, or by express. B. remitted 
moneys by his own personal cheques, 
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ituputaiion there was no distinct jiroof : -Held : 
even on that supposition A. was not discharged. 
— M‘Taggart V , Watson (1836), 10 Bli. N. S. 
618 ; 3 Cl. & Fin. 525 ; 6 E. B. 227, U. L. 

Anruitations Creighton v. Jiankin (1810), 7 Cl. & 

Kin. 325. Consd. Dawson v, Lawes (1854), Kay, 280 ; 

Madden v, M'Mullen (I860), 4 L. T. IHO ; lUaek r. 

Ottoman Bank (1862), 15 Moo. P. C. C\ 472. FoUd. 

Durham Corpn. v, Fowler (1880), 22 Q. B. D. 301. Refd. 

Berwick Corpn. v, Oswald (1853), 1 K. ic B. 205 ; Mans- 

ileld Union Grdus. v. Wright (18821, 0 0. B. D. 683 ; 

Kingston -upon-ll nil Corpn. r. Harding, [1802] 2 Q. B. 

494. Mentd. Itouso v. Bradford Banking Co., [18941 

2 Ch. 32. 

1457. .] — CuKiGiiTON V. Eankin, 

No. 1228, anle, 

1458. .] — A policy of assurance 

against any loss by the want of integiity, honesty, 
or fidelity of one B., in his employment iis secre- 
tary to the M. Literary As iScienthic Institution, 
was granted by defts. to pltf. 'J'he basis of the 
contract was recited to Ini a statement in writing 
by llie treasui’cr of Uie institution lodged at the 
ollice of the co., (‘ontainiug a declarafion of the 
truth of the answers that liad be(‘n given to the 
questions contained in the j)i'oj)osiil for tlie ])oli(*y ; 
A there was a pi'oviso that any fraudulent mis- 
statement or suppr(\ssion in that declaration 
should render the policy void from t he beginniiig. 
The statement referred to contaiiuHl (hitrr aha) 
tlie following questions As answers : “ In what 

capacity do >ou intend to employ api)lt. ; A • 
with reference to this question will 50 U state, 41 s 
far as circumstances will i)(*rmit, the natun* of 
his intended duties A resiumsihilities ? lie is 

secretary of the — Literary Institution, of which I 
<im tr(‘asur(*r.” — “ '17ie checks which will be used 
to s(‘cure accuracy in his accounts, A when A 
how oflen th(‘y will bo balanced A closed ? ” ■ 

“ Examined by linance conimitt(M* every fort- 
night ” ; -Held : this statement that th(‘ accounts 
of B. would be examined onc(‘ a foi-tnight by the 
tinance committee of tlu* institution did n(»t 
amount to 4i warranty ; A (lefts, were liable upon 
the i)olicy for a loss occasioned in con.se(iuen(;e 
of the linancc' (;oinmitt(‘e iK'glecting t/O examine 
Ids accounts in the manner si)eciiied. — B enjiam 
V, United Uuabantee A Life Assuuanfe Co. 
(1852), 7 Exch. 711 ; 21 L. J. Ex. 317 ; lU L. T. 
U. S. 206 ; 17 J. P. 0 ; 16 Jur. 601. 

Atniolalions : Re!d. Towk* r. National (luanliaii Ashcc. 

80 c. 5: Albert Life Asscc. A' (luurantoc Co. (1861), 5 L. '1'. 

193. Mentd. Itr Uni verbal Non-TarlU: Fiio liibce., 

Foibcb’ Claim (1875), L. 11. 19 Eq. 485. 

1459. .] — Bia.( K V. Ottoman 

Banic, No. 1448, aide. 

1460. Rate collector.] — Deft, as 

surety gave a bond to the guardians of the poor 
for the M. Union conditioned for tlie due dis- 
charge by U. of his duties as collector of poor 
rates for the parish of N. C. absconded, liaving 
embezzh'd part of the ratt‘S A allowed others 
to be lost by not applying for them. Tlie guardians 
sued deft, for the loss. Deft, admitted Ids 
liability as to the sums embezzled, but disputed 


bis liability as to the sums lost by O.’s negligence, 
on the ground that the loss would not have 
occurred if C. had been called ui)on to account 
as he ought to have been. It appeared that no 
negligence could be imputed to the guardians, 
but tlieix) appeared some ground to believe that 
if the ovorseere of tlie parisli of N. had discharged 
their statutory duties with reasonable care the 
loss would not have occurred: — Held: pltfs. 
woi*c entitled to recovc'r from deft, the moneys 
lost through failui‘o of (J. to collect them, for 
th(‘rc had been no negligence on the part of pltfs., 
A they wt're not answ(‘rablo for the negligence 
of the overs(‘(‘rs. — Mansfield Union (Iuabdians 
r. Wbioht (1882), 1) Q. H. D. 683 ; 47 L. T. 602 ; 
17 J. P. 228 : 31 \V. B. 312, 0. A. 

Annotation : -Mentd. Clarko r. Souuouacbciu (1890), 59 

L. J. y. B. 561. 

1461. Validity of rate Imma- 

terial.] — Duiuiam UoiU’N. r. Fowlek, No. 585, 

ante, 

1462. Clerk to guardians — Fraudulent 

increase of salary.] —Defts. guaraute(‘d to llio 
extent; of £300 that the ('lerk to pltfs. would duly 
A faithfully diseliarge all A every the duties of 
his ollice. Pltfs. passt^d a ivsolution to increase 
the salary of the ckq’k, such irieivased amount to 
include remimeivitiou for conducting all future 
guardians’ (‘lections A proct*edings connecUjd 
therewith. '^IMie (‘l(‘rk scut tlu* n*solutiou for the 
approval of tlu* Local (lovernmeut Board, but, 
iutcntionalJy A without the knowhulgt* of the 
guardians, omitt(‘d the bust ])ortioii of it. Tlie 
incr(*iks(‘ was sarictioru'd, A the ch'rk r(‘C(*ived the 
larg(‘r salary A payments in respi'ct of ('lections 
for SOUK* y<‘ars befon* the omission was discov('red : 
— Held : tlu* cl(*rk had not duly A faithfully dis- 
charg(*(l tlu* (luli(*s of his oHu'e, A as the resolution 
])a.sscd by tlu* guardians had iu*v(*r b(*en approved 
by tlu* IiO(“aI (i()V'(‘rnm(‘nt Board, the luiymouts 
in cxe(‘ss of tlu* old salary wen* ultra vires, A 
jiltfs. were (*ntitl(*d to ri'covcr uiid(*r the iiolicy 
of giiarant(*e. Bkamley Union (UrAiiDiANS v, 
Uuakantee Soc’IETY (1900), 61 J. P. 308; 16 
T. L. B. 263, U. A. 

1463. ~ Employee not dismissed — Em- 

ployers having no power of dismissal.] — Hureti(‘8 
in a bond for tin* diuj performance of his ollice by 
a c( 3 ll(‘ctor of poor rat(*8 ore not rel(*as(*d by his 
non-dismissal on the obligfics b(*comirig aware of 
liis liaving been in arrear with public^ money, 
where such money Juis not been collected by him 
in an ollice Ju‘ld under tlie oblig(*(*8 ; or where 
tluj obligees hav^(3 not jiower to dismiss him A 
have done all in tlu‘ir power t-o fiixicun*. his dis- 
missal ; nor by the iu*gl<*(5t of the oblige *es, on 
becfmiing iiware of his liaving been so in arr(*ar, 
to inform tlu* 8ur(*ti(‘H of the fact, where, from tJie 
relationship A transactions between the collector 
A tlio sureties, it cannot be supposcul tiiat the 
sureties w(*re ignorant of it. — Uaxton A AititiNo- 
TON Union v. Dew (1899), 68 L. J. Q. B. 380 ; 
80 L. T. 325 ; 13 Sol. .lo. 316. 


instead of us directed, 8c on a number 
of oecasloiis asked to bavc such cliefjueH 
held over for a few days in order to 
(*nabIo him lo provide funds to mc(*t 
them : — Held : it was the duty of 
the assoen. to have notified the sureties 
of his derelictions of duty, & havincr 
failed to do so, A huvin^ coutmued 
him in their employ vs 1th knowledge 
that ho was violating his instructions, 
they could not reoov<*r against the 
sureties for tlie default of B. — Con- 
FEDKKATION LlFK ASSOCN. V. BORDEN 
(1904). 34 S. C. U. 338.— CAN. 

p. Neglect of employer — To 

compel debtor to aca)unt.]—-sdJLDVKS 


V. M'Mclllx (1860), 4 L. T. IbO.— IR. 

q. Monthly scltlrmnUa of 

accounts — Not made hy itavtllcr,]- In 
nn action hy an employer against an 
assoen. for payment of the amount of 
a sum embezzled by bis tiuveiler. It 
was proved in defence that no inonthiy 
settlements had been made ]>etween 
the employer & the traveller, A that 
the praetice had been that, at the 
end of tlirt*o montlis from the date of 
an order, the employer sent the account, 
not to the cimtomer direct, but to the 
traveller for collection : — Held : the 
employer had failed to comply with 
the conditions of tho contract. A 


defenders wore not liable. -Haworth 
A Co. V. Su’KNKfls A Accident Assur- 
ance Assocn., Ltd. (1891), 18 11. 
(Ct. of 80 SS.) 563 ; 28 8c. L. It. 394.— 
SCOT. 

r Notice to svrety of default hy 
principal debtor — To pay monthly 
rents— tUmdUxon prccedeiU,] — McC. A 
W., defts., onU*n*d into a bond con- 
ditioned that McC. should nay jdtfs. 
certain rent in equal monihly pay- 
inoiits, with a proviso ** that the 
niunicipality, pltfs., shall, on default 
being made by tho McC. in the pay- 
ment of the monthly amount, givo 
notice thereof to tho obligors.'* Tho 
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SecL 2 . — DUtcJtarye from liabilUy: Sub-sect* 7, C. ; 
sub-sect, 8, A. <&: li.] 

1464. Related to employer in double 

capacity — Guaranteed as clerk — Defalcation as 
customer.] — Sernble : tlie surety in a bond con- 
ditioned for the good conduct of the principal as 
a banker’s (;l(‘rk, is not liable for misbehaviour 
conH(*qu(‘nt upon his being allowed to become a 
customer, to kc^ep an account with the bank. 

In an action against a surety on a bond for the 
good conduct of an individual in his capacity of 
banker's cl(‘rk to pltfs., where it was involved in 
some doubt wiiether the alleged misbehaviour 
was in the < apacity of clerk or of customer, the 
ct. being of opinion that the intention of the 
surety was to guarantee pltfs. merely against the 
misconduct of the party in his character of cl(‘rk, 
& tluit jdtfs. thianselves had caused the dilficulty, 
& irnporUMl the doubt into the cause, by suiTering 
the pecrton for whom th(j guarantc'e was given to 
assume the charact-c*!’ of customer, refuse(i to set 
aside a venlict for deft. — H toviold v. Upton 
(J 8:UJ), 0 U. J. 0. P. 12fj. 

1465. Guaranteed as overseer — 

Defalcation as clerk.] —UosFoJM) Union v, I’ooii 

liAW JjOC’AIi (lOVKItNMKNT OrTTCEItS’ MUTUAL 
UUAIIANTKK Ah^'oun., Uto., No. 12()1, ante. 

Concealment of fraud.] —A'cc Part X., Sect. 4, 
sub-sect. 2, (/., post. 


Sun-sKiT. 8. -IjO.ss op Pknkpit op Spuuiuty 

llPIJ) HY (hlKDlTOn. 

A, In etc Herat, 

llight of surety to b(*nelit of securitit‘s h(‘ld by 
creditor, see J*art VI., Sect. 4, Hub-.sect. 2, B. (e), 
ante, 

1466. Default of creditor,]— If tlie case were to 
happen of sureties being co-obligors in a bond, 
iVt calling upon tlio creditor U> siks & he liad for- 
borne to tlo so ; if such a case wer<* to haf)p<»ii, 
1 believ(» it would be a n(‘w onc^ in a ct. of equity ; 
but 1 should think that it would be sutlicient to 
turn the loss upon the creditor (liouo Thurlow, 0.). 

p, Muhe (1788), 2 Cox, Eq. Cas. 03; 30 
K. 11.30, L.C. 

Annotatiomc Reid. Owcu v. Ilonuin (1851), 3 Mac. & Cl. 

378. Mentd. WUliamH r. I’rlrc (1S21), 1 .Sim. 81. 

.'>81 ; (Ilya r. Hood (1800), 1 I)e O. P. & J. 331. 

1467. Neglect of creditor.]— If, by the neglect 
of the crt*ditor, the benelit of souk* of the securities 
for the debt is lost, the surety is />ro ianfo dis- 
charged.-* Uapel V. JJutler (182.5), 2 Sim. &; St. 
457 ; 4 U. .1. O. S. Oh. 00 ; 57 K. li. 421. 
AnnotaiioiiH : Consd. Newton e. (^horltoa (1853), 3 Drew. 

333. Refd. Pearl e. Deaoon (1857). 34 lUiav. 186. Mentd. 

(’roiKhton r. Itaukin (18 K»), 7 Cl. Ac Flu. 325 ; Dyson r. 

MoitLs (1813), 1 llai-e, 113. 

X468, .]- 7 *A. obtained an advance of money 

fi‘oin a loan society upon the security of the joint 
& several promissory note of himself & deft, 
(who to the knowledge & on the requirement of 
the society signed the sjune as sui*ety) & of a bOl 
of sale of A. *8 furnitui*e. Certain instalments of 
the nok* 1x4 ng in arivar, the lenders seized & 
sold tihe gixxls of A. under the bill of sale, & after- 
wards sued deft, for the balance : — Ucld : it was 
compek*nt to deft, to show, by way of equitable 
defence, that, but for the mismanagement of 


pltfs.’ agents, the goods of A. would have realised 
sufficient to satisfy the whole debt. — Mutual 
Loan Fund Assocn. v, Sudlow (1858), 5 C. B. 
N. S. 449 ; 28 L. J. 0. P. 108 ; 5 Jur. N. S. 338 ; 
141 E. K. 183. 

Annotations : — Mentd. Re Davies & Troughton, Kx p, 
Clonnell (1861), 4 L. T. 60 ; Wauthler v. Wilson (1912), 
28 T. L. R. 339. 

1469 . ,] — A surety, deprived, through the 

negligence of the guaranteed creditor, of the full 
benetit of a collateral security, is pro tanio dis- 
charged. 

A. lent B, £1,000. Repayment was secured by 
an assignment of B.’s equitable interest in settled 
property ; & by a bond to which 0., expressly 
as a surety, was joined with B. A. transferred 
the mtge. Ac bond to D. Neither A. nor D. gave 
notice of the mtge. to the trustees of the settle- 
ment, & part of the property was in consequence 
taken out of tlie mtge. : — Held : C. was entitled 
to set off the value of the property abstracted 
against the amount due under his bond — Strange 
V, Fooks (1863), 4 (JilT. 408 ; 2 New Rep. .’507 ; 
8 L, T. 789 ; 9 Jur. N. S. 913 ; 1 1 W. R. 983 ; 
66 E. R. 765. 

Annotation : — Folia. Wuirr V. Jjiy (IS72). L. li. 7 Q. D. 
756. 

1470. .] — A creditor who holds several 

securities for his d(‘ht, partly givt*n by the prin- 
cipal! debtor &. partly by a sur(‘ty, must retain all 
securities given by the principal debtor for the 
benelit of the surety, & if he neglect to do so 
he di.scharg(jH the surtsty. — Merciiants Bank of 
IjONDOn V, Maud (1870), 18 W. K. 312; rci'sd, 
on otlior groimds (1871), 19 W. R. 657, 1 j. 0. 

li, WhatAmoxinis to I,oss of Benefit, 

1471. Neglect of statutory formalities — Failure 
to register memorial of annuity.] —(1) WIkum; an 
annuity bond granted by two becomes void by 
the negh'ct of the grantcjo in not registering a 
memorhil under the statute he carmot recov(‘r 
back any part of the consideration money from 
the one who was known to be only a surety for 
tlu* other, A had not in truth received any part 
of it, notwithstanding they both joincxl in signing 
a recei})t for it. 

(2) As against a surety, the contract cannot 
be carried beyond the strict letter of it (liULLEU , J . ) . 
— Stkaton i\ Rastall (1788), 2 Term Rep. 366 ; 
100 E. R. 197. 

Annotaiions — As to (1) Refd. Williamson v. Goold (1823), 
8 Moore, C. 1*. 331 ; WullT v. Jay (1873), L. R. 7 Q. D. 
756. (hiu'rnll}/, Mentd. Graves v. Key (1832), 3 R. & 
Ad. 313; Raylis r. Loudon (Rp.). (1913] 1 Cli. 337 ; 
Sinclair i\ Rrougbam, [191 IJ A. C. 398. 

1472. Loss of benefit of execution.] — 

A sui’cty i.s discharged where the creditor, "by 
neglecting the statutory formalities, loses the 
benelit of an execution under a warrant of attorney, 
which, according to the agreement of suretyship, 
ho lias proceeded to enforce upon a notice by the 
surety. — Watson v, Allcouk (1853), 4 De G. M. 
k, G. 242 ; 1 E(i. Kcp. 231 ; 22 L, J, Oh. 858 ; 
21 U T. O. S. 291 ; 17 Jur. 568 ; 1 W. R. 399 ; 
43 E, R. 499, L. JJ. 

Amwtation : — OottSd. Lawronco r. Wulmslcy (1863), 12 
C. B. N. S. 799. 

1473. Failure to register bill of sale.] — 

WuLb'P V. Jay, No. 1431, ante, 

1474. Abandonment of execution.] — Mayhew 
V, OiucKETi', No. 1565, post. 


paymonU w'cre to be made on tho lost amountH botwoon that day Sc Nov. 15 defU.' liability. & notice not haviniT 
day of each month, bt'Klutilns with the wore paid. Tho lir^t notloo sriven was been criven within a reasonable time, 
last of Jauuaiy, 1861. Tho fliwt ou Aug. 15, 1861, tlie second on they were relieved. — Chatham Gorfn. 
payment was made Feb. 1, the next, Rent. 38, ^tthelaston Dec. 28, 1861 : — e. MoCkka (18 '^2), 12 C. P. 852. — 
Mar 8, tho third Apr. 19, the Hetd : tho proviso for notice was to be CAN. 
fourth Juno 14, & some irregular oousiderod as a oondltion precedent to 
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1476. Altar agreement by surety to pay.] — 

Beabb V, Ix)WNDES, No. 1312, attic, 

1476. Abandonment ol distress -Rent paid by 
surety.] — Re Bdsseu., Bussejj. v, SiioohBKp:i), 
No. 826, ante, 

1477. Sale ol security — Within terms of pledge.] 

— ^A. drew five bills in favour of B. on F. tVi (^o., 
who accepted the same, got thoni discounted 
by the Bank of Bengal, & on their becoming duo 
procured their renewal. F. & Go. subsi^quenily 
drew three bills on the Bank of Bengal ; for 
securing as well the repayments of the principal 
sum due on these bills & interest, as of all tVi every 
sum or sums which the bank had alrt'ady advanced 
or should advance on account of the drawei's, 
deposit;ed as collateral securities various quanti- 
ties of Chili copper, of a larger amount in value than 
the advances then made. By a condition in these 
bills, the bank were authorised, in default <>£ pay- 
ment within the time stipulated, to dispt»se of 
the co])per by public or piivate sale, to reim- 
burse themselves the piincipal tSt interc'st due 
thereon. Shortly afU'rwards, F. A: Co. faihul, A 
assignees of tJicir estate efTe<*ls were a})])ointed 
under 9 Goo. 4 (c. 73). Gn i)rt‘s<*iitai ion to A. 
of the first of the renewed bills, lie served notice 
on the bank not to jiart with tlie securiUes so 
deposited with them, alleging that the bills drawn 
As renew’ed by him were aecommodation hills for 
wliieh he Jiad not recadved any coiKsidt*raGon, Ai 
wore renewed on the faitli of tlie securities being 
applicable to their discharge. Mdu* assignees of 
F. Ac Co. redeemed the copper by jiaying to tlie 
bank the amount of the principal As inteiest due 
upon the hills drawn liy A Go. All the bills 
drawn by A. ^vere dishonoured, A tlie Bank of 
Bengal bi’ought an action against A. for their 
amount. On a bill lih'd by A., tb(‘ bank wviv 
restniined by injnnetion Irom ]m)cee<liiig with 
the action at law. On app(‘al : JIM : discharging 
the injunction, the redenipti<m of th(5 securities 
was a sale within the condition contain<Ml in the 
deposit bills, A sucli sale was not a relciise to A. 
as surety for the previous bills, the condition not 
being tliat the copper or the pwicecds thereof 
should be applied jii^eferentially or pari pattsa 
with the cither debts, but simply in reimbursement 
to the bank, of the principal Ac inU*rcst due upon 
the bills. — Bank of Benoab v. Badakihskn 
Mittek (1812), 4 Moo. F. G. G. 140 ; 3 Moo. Jnd. 
App. 19 ; 13 E. B. 255, P. G. 

1478. Sale of mortgaged property — Within term 
of mortgage deed.] — Aplts. having become sureties 
on the faith of a mtge. granU*d by the prineiiial 
debtor to his creditor, claimed to be released 
wholly or pro tanto from liability on the ground 
that creditor had without notice to them sold 
poi'ts of the mtged. jiroperty in a manner un- 
warranted by the iei*ms of the mtge. deed, Ac 
that inasmuch as the purchaser had failed to pay 
the price, they had been deprived of the benefit 
of a security upon whicli they were entitled to 
rely for protection : — Held : on the evidence the 
sale was effected by tlie migor., although with 
the previous consent of the mtgee., in the duo 
course of his management Ac in a manner con- 
templated by the mtge. deed, Ac the liability of 
the sureties was not affected thereby. — T aybob 
V. Bank op New South Wales (188(3), 11 App. 
Gas. 690 ; 55 L. J. P. G. 47 ; 55 L. T. 444 ; 2 
T. L. B, 742, P. C. 

Annotations : — Befd. Greenwood v. Fraucirt, 11551)0] 1 Q. IJ. 

312 ; Egbert tJ. National Crown Bank, 11018] A. C. 003. 

1479. Assignment of seourity by mortgagee — 
Without notice to surety.] — A brother Ac sister 
entitled in moieties to a reversionary interest in 


a fund in ct. mortgaged it to secure a debt of tlie 
brother, the sister joining, Ac being described in 
the security as a surety for the l)i*otber. Tlio 
mtgee. obtained a stop order, & afienvards on 
his miiiTiage assi^ied the mtge. debt to trustees, 
wlio liowever neltlier obtained a stop tirder nor 
gave notice to the sister of the settlement. On 
a petition of the brother stating that the k*naTit 
for life had assigned to him her life inteivst in 
his share of the fund, Ac tliat he had paid a portion 
of the mtge. debt, Ac praying for a transfer of his 
share of the fund, a solr. who had acted for the 
sister Ac for the mtgee. on the* occasion of the mtge., 
took upon himself witliont autliority to instruct 
counsel to ai>j)ear for (lie sister Ac her husband, 
Ac also for the nitgi^c., who was abroad, A: to con- 
sent to or not op})oso the petition. Gpon tht' 
hearing of this jielition (he fund was ordmi'd 
to be, Ac was transferr(*d out of et. : Held : 
neither the tnnission of tlu^ ti'ust(»es to obtain a 
stop order, nor any of th(' al)t)ve circumstances, 
operated to disclnivge th(‘ liability t»f the surety’s 
share, but it continued subject to the jiaymcnt 
ol the mtge. debt. 

'J’he creditor eiit<*is int(.) no eontract with the 
surety not to assign the debt or (lie securities. 
The law givi's liim (he right to assign (ln‘jn. 'I’he 
assignee acquit es by tin* assigmm*nt all the rights 
of the iihsignor (1'rHNEK, L..J.). WiiEATJ.EY v. 
Bastow (1855), 7 l)i‘ (1. M. A G. 2(U ; 3 Kq. 
Rep. 859 ; 21 L. .1. Gh. 727 ; 25 L. T, O. S. 191 ; 
1 ,lur. x\. S. 1121; 3 W. R. 510; II E. B. 102, 
E. .1.1. 

Annotuli<ins : Distd. Mi.urs* r. 1 (iS(t.l), I (.ilL lOS. 

CODSd. helien i. Saliiioii, ||Hi)i] 2 I h. ts ; BnulfotU 

Old Hunk r. Su1< liOc, lllUS] 2 k. li. S.’t.t. 

1480. Release of mortgage debt.) - Bj.edoio v. 
Buhs, No. 810, utile, 

1481. Security parted with to debtor.) Njowton 
V, Giloill/roN, No. 809, utile. 

1482. - -- On undertaking to return.) - A. was 
security for B. on a joint tSc s<‘\(jral bond to /. 
Gertaiii title deeds of 13. were* diqtositt'd with Z. 
its a collateral security for (lu‘ ])ayment i»f the 
debt A interest s(*cun‘d by the bond. A. t)n a 
giv(‘n <lay, ofl’eretl to p.'iy Z. the amount dut* on 
having B.’s title deeds delivered up to him. This 
was i*efused by Z. Subsequently Z. lent B. the 
title dt'cds to enable him to come to an arrange- 
ment with A , his surely, as to paying olX th<' 
amount of the bond, cm an undeitakiiig to return 
them to Z. wdiich he Jiad done: liild : tins 
was not such a dealing with the ]irincq>aj as dis- 
charg<*d the surety from (lie d(‘ht A inUdvst due 
on the bond. -BusiiiJ.L v, Golj.E'jt (1802), 
(3 1.. T. 29. 

1483. Surrender of policy of insurance On 
bankruptcy of debtor.] ( 'oates v, Goates, N(>. < ;> I , 
anie, 

1484. .J Oeft. became surtdy ior 

the r(*pa>fnent of a sum of iriom*y a<lvar)ce<l ]>y 
pitf. to P. Under the t<*rnis of the contrait of 
suretyship 1*, deposikcl with pltf. a policy of 
insurance on his life by w^ay of collatc'ial scM iirit-y. 
P. failed to pay the iiremiuiiiH on tii<‘ ])olicy, 
which in consequence lapsed. Subse(|uenUy to 
tlie expiry of the policy P, b<*came bk])t., A pltf. 
proved against P.’s cstak? for tJie whole amount 
of the debt due to her, without putting any value 
on tlie ]>oJicy, which was conse(iuontly ordei'od 
by the ('t. of Bkpey. to be d<*livered up to the 
‘tru.st<*e. 9'he question was whether pltf., by 
adopting that course, liad discharged deft, from 
his liability as surety : — Held : she had not, A 
for two reasons : first, tliat deft.’s position had 
not been altered by the surrender of the policy 
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Sect, 2 . — Diecharye f)om liability: Sub-ftcct, 8, B., 
C, <£• I>. ; mb’scct, A, & H, (a) ct* {b).] 

to the trustee, for, liavinf? lapsed, it was a mere 
piece of waste i)apcr of no marketable value 
whatever ; ito, secondly, that, even assuming it 
had some value, Ac could be said to be a security, 
I)ltf. was none the less entitled to exercise the 
option given by Jikpey. Act, 1809 (c. 71), of sur- 
lendering the security to the trustee A: proving 
for the whole debt, because there happened to be 
a surety for the payment of that debt.— IlAiN- 
wow V, JuoaiNS (1880), 6 Q. B. D. 422 ; 49 
L. J. Q. B. 718 ; 43 L. T. 346 ; 44 J. P. 829 ; 
29 W. K. 130, O. A. 

JnmtUilion : — Reid. Jie WolnicrsLaiisen, Wolincrbhuiiecn v. 

VVolmerHliiiUhfii (IHUO), (>2 L. T. £»il. 

1485. Depreciation in vaiue of security— Not 
occasioned by act of creditor.] — As between prin- 
cipal Ac surety, if tlie primary security prove 
wortiiless, whether it was so originally or whether 
it b(‘eoines so aftemards, the* surety is not dis- 
charged, unless the loss or deliciency of the original 
A; primary security was occasioned by the act of 
the cr(*ditor. 

In Mar. a trader assign(*d all his goods, etc., 
to B., to s(*cur(‘ a composition to his creditors, 
Ac B. became liable lor the payment. The wife 
f)f the trader bcc'ame surety to B. in respect to 
her separate estate. In Nov. the trader was 
made bki)t., A B. entered into an arrangement 
by which he gave up the goods to the assignee : 
— lleUl : B.’s assignment was an act of bki)cy., 
As the wif(‘’s seiiai’ate estiito as surety was not 
released. — II akdwk’K v, WuiciiiT (1805), 35 

Beav. 133 ; 55 K. U. 845. 

1486. Failure to complete bill of exchange.] — 
(\\IIT 1 C 1 { V, White, No. 479, ante, 

(J, Extent of JJiacharyc, 

1487. Surety discharged pro tanto.] — Oapel v. 
BrTLKH, No. I i(i7, ante, 

1488. .] — STJiANaic V, Pooks, No. 1409, 

ante, 

1489. .] — WULFFv. .Tay, No. 1131, ante, 

1490. .] — Dale v, 1*owell, Powell v. 

Dale Ac Hood, No. 821, anic, 

T>, Security <jii cn by Co-Surety. 

1491. Extent of creditor’s duty— Not to waste 
security.] — Deft. Ac two othei*s agreed to become 
suwdies to pltf. for tin* debt of a fourth person, 
Ac all enlej*ed into a joint Ac several covenant for 
payment of the debt of £1,000 Ac interest ; one 
of the sui’ctios ga\e on his own account an extra 
collateral security for the same debt, by iissigniiig 
an annuity for £000, which was not paid, but 
acco\mti'd for. Tlie princii>al debtor also gave a 
bill of sale to pltf. under which he took possession, 
Ac which he afterwards gave up to one of the 
huiH'ties on receiving bills for £200 fiom liiiu : — 
Held: deft., as one of the thive bui*eties, was 
liabU* for one-tliird of the amount of the original 
debt Ac intei*est, notwithstanding the securities 
given A: payments made by his co-8im*tii*8 ; the 
two oth(‘r sundies having in otTect paid their 
shares, deft, wjis liable to pltf. for his share. — 
Maucuik'I’T V. Gkecjoky (1802), 0 L. T. 513 ; 10 
W. li, 030. 


Sub-sect. 9. — Disciiabge op PuiNcirAL 
Debtor by Creditor. 

A, In General. 

1492. When surety discharged — Security given 
by surety — For part of debt.] — In general, a release 
to the princii>.'il debtor is, in equity, a release to 
the surety ; but if the surety has, previously to 
the release given by the creditor, paid part of the 
debt, Ac given a security for the remainder, the 
general rule will not apply, but the creditor, 
notwithstanding the release, will, in the absence 
of evidence to the contrary, retain his right 
against the surtdy. — Hall v, Hutcuons (1833), 
3 My. Ac K. 420 ; 3 L. J. Ch. 45 ; 40 E. B. 102. 

1493. & time given by creditor.] — 

Dkfjhes V, Smith, No. 1418, ante, 

1494. Suretyship not expressed In guarantee 

— Joint liability.] — ^Vjshbee v. Pidduck, No. 739, 
ante. 

1495. .] — Brooks v. Stuart, No. 704, 

ante, 

1496. Release obtained by fraud — Of 

debtor.] — To an action on a guarantee, deft, 
pleadt^d a roh^fise by deed of the principal debtor, 
without deft.’s consent. Beplication, that pltf. 
was induced to execute the d(*ed by the fraud, 
eovin, Ac niisivpresentation of the principal 
debtor. The judge told the piry, that if any 
misrepr(‘sentation by the princix)al debtor had 
operated on pltf.'s mind, so as to make liim 
desire the execution of the deed, Ac, consequently, 
persuade the principal d(‘bt()r to execute it, that 
would be a sufticient indiu’cment to support the 
replication : — Held : no misdirection, Ac, also, on 
motion in arrest of judgment, the replication was 
good. — PusbELL r. Lewis (1819), 13 L. T. O. S. 
1.58. 

1497. Release rescinded.] — 

A debtor Ac his surety p(‘rsuad<‘d the (T’oditor to 
accej)t troiu the debtor a trarisfcT of a mtg(*., 
which the debtor knew to lx* imaginary, but 
which tlie surety, lelying on the debtor’s state- 
ment, believed to be a good security. Afterwards 
the creditor, at the request of the surety, who 
suggest(‘d to him that he was secured by the 
nitge., released the surety. Some friends of the 
surety, on the faith of this release, lent him 
money to enable him to compound with his other 
crediU^rs, which the creditor, at the time of 
giving the release, knew that they had refused to 
do, unless the* release was giv<m : — Held: the 
crediU>r was (‘iititled to be restored to his rights 
against the siirt‘ty. — Schoj.efield i\ Temit.er 
(1859), 4 De G. Ac .1. 429 ; 31 L. T. O. 8. 30 ; 7 
W. B. 035 ; 45 E. B. 100, L. C. Ac L. .IJ. 

AnnotaiioHR : BeU. Jtr MK’allnin, MrCalliiin v. McCalluni, 

(lUOll 1 Ch. Il.t. Mentd. Heath v. Uicalock (1874). 31 

L. T. (mO ; Manks r. Whitrley. IIDU] 2 Ch. 418; 

btoddai't r. Union Trubt (lUll), 81 L. J. K. B. 140. 

1498 . Release of debtor — Subsequent to 

surety’s agreement to pay.]— Beade v. Lowndes, 
No. 1312, ante. 

1499. .] — Hidson V. Barct^y, No. 

1534, pout. 

1500. Absolute release.] — Oommer- 

CLVL BxVNK op Tasmania v. Jones, No. 219, ante. 

1501. Discharge not a fraud against surety — If 
remedies reserved against him.] — To release the 
principal debtor is no fraud against the surety, 


PART IX. SECT. 2, SUB-SECT. 8.- C. 

1487 i. iiureti/ discharptd pto iaido,] 
— Where the oreilitor huida oullnteral 
HeeuritloB for all the parties interested, 
^ is bound to use ordinary diliffeuco 


ill the care of them, & upon payment 
by the surety to a.ss4nt them to 1dm ; 

if the creditor has, without tho 
knowlcdiro or consent of the surety, 
n^Iiffoutly suffered tho socurities to 
bo diverted from tho purpose of the 


pledffo, to tho prejudice of tho surety's 
right to be subrogated, the surety will 
be discharged to the cxtimt of tho 
actual loss. — Korn lev v. Uobman 6c 
Cohan (1920). 47 O. L. R. 420 ; 18 
O. W. N. 173 ; 65 D. L. K, 58.— UAN. 
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if it expressly pi*ovided that the creditor may, 
notwithstanding the release, pui*suo the surety, 
for such a course induces the surety subsequently 
to go against the principal . — Re Natal Invest- 
ment Oo., Nevill’s Case (1870), 0 Ch. App. 43 ; 
40 L. J. Oh. 1 ; 23 L. T. 677 ; 19 W. R. 30, L. JJ. 
AnnoUitions : — Consd. lie Contract Corpn., IIudHon ’0 Case 
(1S71), L. K. 12 Eq. 1. Reid. Uoberts o. Crowe (1872), 
L. K. 7 C. P. 629. Mentd. KoUock v. Enthoveu (1871), 
L. ll. 9 (J. 13. 211. 


R» What Amowiifi to Discharge. 

{a) In General. 

1502. Apprenticeship guarantee— Not release to 
apprentice — Before breach of condition.] — Anon. 
(1673), 3 I^on. 45 ; 71 K. li. 530. 

Discharge of bond generally, see Bonds, Vol. 
VII., pp. 228 et seq. 

1503. Payment to debtor— By creditor— Mistake.] 

— ^A surety to the East India co. disehargi'd by 
paymi'iit of a balance to the }>rincipal undiu* an 
erroneous settlement by the officers of the co. 
without their authority or knowledge*. The 
East India co. having compelled payment from 
a surety in India by th(*ir power over him, as one 
of thou* servants, without an account or pro- 
cet'ding against the jirineipal (though solv(*nt), & 
otherwise under harsh circumstane(‘s, h«* W'as 
restored to t lie same* situation by a decree f<ir re- 
pa ynient witli interest at 5 p(‘r ccuit. upon giving 
&(‘curity for re-payment, in ciise in a future suit 
by the co. he should bo h(*ld liabli*. — Eaw a. 
East India Co. (1799), 1 V^es. 821; 31 E. K. 
427. 

Distd. v. WhImiii (I8:t({). _ 

Hli. N. (>is. Consd. NeutiJii r. (''hoiltou (ISfi.J), 2 
1 { {. Oistd. Kiugston-upon UulK'onin. t\ DaiUiiig, 

I1892J 2 g. }{. PJl. 

1504. Release of partnership debt- Release 
executed by one partner only.]— (1 ) Diunurrer to a 
bill by a suiet\, stating, that two partners having 
agre(‘d to execute a rel(»ase to tlu* principal, in 
consideration of an assignnu‘nt of his ellccts, oik* 
alone e\ecut<'d the reh‘ase, ovorrult*d. 

(2) Qn. : v\hetln‘r a release so executed binds 
all the ]».irtners. 

(3) It has ahvays b(‘en ladd that time given to 
tin* princijial ixdeases the surety (Iaihd Eldon, 
0,). — IlAWKsiixw r. DauivINh Ui^lO), 2 h»w*an. 
539 : 3() E. li. 723, L. 0. 

4nm)UHkon : As to (1) Refd. Cooper r. Kvaus (1S07), 36 

L. J. Ch. 131. 

1505. To whom separate debt owing.] 

— To an action of covenant by a joint-stock 
banking co-partnership, on a guarantee given by 
dt*ft. to secure advances made by tin* co. to M., 
M. & B., caiTying on business under the name of 
M. tSi (V)., deft. ))lead<*d, that by indenture betwe<‘n 
M., M., Ji., & B., of the lirst part, W., 11., O., 

of the second part, & the sev<*ral persoiLs or 
partnership firms w'ho should execute the said 
indenture, being creditors of M., M., E., Ac B., of 
the third jiart, II., being a memb<*r Ac pailncr in 
the said banking co-partnership, reletised M., M., 
E., Ac B., from all actions, debts, etc. Deft., in 
support of his plea, gave in evidence a composition 
deed, made between M., M., E., Ac B., of tlie first 
part, W., n., Ac O., of the s(‘cond part-, A: the 
several pt*rsons or partnci'ship firms, being 
creditors of M., M., L., Ac B., wdio should have 
executed or who should execute the said com- 
position deed, of the third xiai’t. U^he deed, aft(*r 
reciting tliat M., M., D., Ac B., were indebted to 
W., H., Ac O., Ac to the several parties to the deed 
of the third part, Ac being unable to pay the said 
debts, had conveyed all their property Ac effects 
to W., II., Ac O., in trust for payment of their 

J. — VOL. XXVI. 


debts, stated, tliat in consideration theit*of, each 
of th<» said creditors, parties to the said deed of 
the second & third parts, did for themselves, 
their heii*s, exors., et<*., ^ partners, release M., 
M., L., Ac B., fi*om all actions, debts, demands, etc. 
At tlio date of tliis release, Ac separate debt of 
£2 15ii. was due from M. to II., Ac II, at the date 
of the r<*lease, was a shareholder in the joint- 
stock banking co-paHnorship. H. executed the 
deed in liis own name : — Held : the plea was not 
proved, the release from M., M., L., Ac B., not 
including the debt duo from M. Ac Oo. to the 
joint-stock banking co., but ajipljing only to 
debts due to such xmilnt^rsliip firms as should 
execute the deed of the third part. — Bain v. 
OooPEH (1812), 9 M. Ac W 701; 11 L. J. Ex. 
325 ; 152 E. K. 290. 

1506. Determination of contract with debtor — 
Hire purchase agreement — Possession of goods 
resumed.] — Pltfs. let to tl. c(*rtain cbaltcls. The 
sum of U125 W’as ]>aid ''n advance. '^iMie balance, 
£243. w*A 8 to be paiq by monthly insBiIinents. 
TluTe wfis a ])ow'ei* to fec'izo in case of default. If 
all instalments w(‘re ^let, the chattels wt*re to 
belong U> (i. Default Was made, Ac pltfs. seized. 
Deft., in consideration of ilie ridiirn of tiie chattels 
to Cr., guaranti'cd the » remaining instvaliiKsilh. 
Eurthc'r (lefaiilt w'as madO as to two instalments. 
Pltfs. again sei/.i*d, Ac atteVw'’ards sued deft, for 
the amount of the tw'o instalmeiT ’ * —Held : jdtfs. 
had det<*rmined llu^ original contract, Ac could not 
recover from the surety. - IIewison r. Kk’KE'I’TS 
(1891), 93 L. J. Q. B. 71! ; 71 h T. 191 ; 10 K. 
558, D. (1. 

Aunotaiion : — Mentd. Druoks v. JIcIriiHteln, 11909J 1 K. 13, 

98. 

1507. Judgment against debtor Recovery of 
Interest Accrued before Ac after Judgment.] — 

Eauku V. JjAthom (Eakl)» No. 007, ante. 

(5) Discharge hg Operalion of Iaiw — 
of Dehior. 

See Bkpey. Vet, 1911 (e. 59), ss. 10, 28, 5t (2), 

1508. Debtor discharged from bankruptcy — 
Surety not discharged.] — 'k'lu* grantor of an aimuity 
who is discharg(*d out of custody und(*r 51 Geo. 3, 
c. 125, is discharged, both as to his person Ac 
yiroperty from all future ])4>nK'ntH of the aimuity ; 
but the act is no discharge* of liis suretii*8, or of 
specilie s(‘curLlieH. — Pow'ley v. Buhsell (1812), 
4 Taunt. 100 ; 128 E. li. 107. 

AnrutUitionH : — Refd. Aliljdtl V. Pnterc* (1839), 7 8coU, 703. 

Mentd. Meuce u. Oru\e-i (1813), 1 Taunt. 8.'>1. 

1509. .J “Doncan V. SuT'roN, No. 

1510, post. 

] — See^ farihitr^ BANKUUi»Tcy, Vol. 

IV. , pp. 587-588, Nos. 5373-5377. 

1510. Guarantee given after bankruptcy— Con- 
sent of sureties to creditor proving for debt— No 
dividend paid.] — S. being in custody under a ra. 
sa. at the suit of pltf., a Hat in bk])cy. issued 
against him, Ac his afterwards jirocured his dis- 
charge by giving a warrant of attorney with two 
sureties for tlie amount of tlie judgment. At the 
time of the execution of the warrant of attorney, 
one of the 8ur<*tio8 requested pltf. to prove f<jr 
the amount under the Hat., wliich w**i8 accordingly 
done. Judgment havin^^ been ciit<*red up on tlie 
warrant of attorney, thej <‘t. refusi*d upon a sum- 
mary application to exoiierate sureties. 

I’ho sureties would still be Uablo though the 
bkpt. were discharged /Tindal, O.J.). — Duncan 

V. Hutton (1835), 1 Bing. N. 0. 431 ; 1 Hcott, 
338 ; 4 L. J. 0. P. 101 { 131 E. It. 1183. 

1511. Composition with creditors.]— /tc Renton, 
Ex p. Glendinnino, N^>. 1555, post. 


o 
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8ecU 2. — Discharge from liahilUy: Sub-secL 9, B, 
(b), (c)<fc(d)>J 

1512. Agreement to give up collateral 

securities — Consent of all creditors— ^Necessity for 
proof.] — In an action on a note against a surety, 
deft, pleaded tliat it was made three persons 
as sureties, & a fourth os principal : tliat the 
principal liad compounded with her creditors ; 
& that pltf. & other creditors mutually agreed 
with the principal & with each other, to accept 
the composition in satisfaction of ail debts duo 
to them from the principal, & of all demands in 
respect of such debts : — held : it was an essential 
part of deft/s pi*oof in support of that plea, that 
all the creditors were parties to the agreement for 
giving up collateral securiti(‘s ; & the evidence 
being that one of the creditors took his monov & 
went away before it had been finally settled 
whether jdtf. would give up the note upon which 
the action was brought, tiie plea was not proved. 
— Vincent v. Dove (1817), 8 L. T. O. S. 411. 

1513. Alleged misapprehension — As to 

capacity in which executed — Legal effect of deed.] — 
Declaration on a guarantjo by deft, for payim*nt 
of goods, supplied by pltfs. to J. Plea, tliat after 
J. became indebted to i)ltf«., .f. being also indebted 
to other persons, by an indenture between J. of 
the lh*fot i)art ; E. & B. (one of pltfs.) trustees, for 
themselves A; the rest of the creditors, of the 
second part ; A the several other persons whose 
names A seals wore thereunto subscribed A set, 
being creditors of J. of the third part; after 
rt'citing that .1. wtis indebted to the parties thereto 
of the second A tliird parts, in the several sums 
set op]>osite to th(»ir naiiu's in the schedule there- 
under writt(‘n which ho was unable to pay in full ; 
it was witnessed, that J. assigned all his estate 
A (‘(T(*cts to the said trustet's upon trust to pay 
ratably A without j)r(‘fer«*ne(* to themselves A 
tlieir jiartners A the parties tlieroto of the third 
l)ai*t, the bums set oj posilo llieii* names in tlu' 
schedule ; A in consideration of the assignment 
the several ciH'ditors, parties thereto of the second 
A third parts, rele/ised J. from all debts wliich 
they or tlieir partners might have against .1. up 
to the (late tiiert'of. Keplieation on equitable 
gimiuds : tliat JJ. e^ecuUd the deed in his 
character of trustee, A not in his characUT of 
creditor, A tliat Ji(» did so iiKuvly for t he jnupose 
of declaring the trusts of the dt'ed, A not with miy 
inUmtion of ivlc^asiug i lie debt ; that he did not 
sign or seal the si’ln^dule nor was the debt of 
pltfs. contained therein ; A that if tlio det‘d 
operated in law (is a release, it was executed by 
mistake, A in ignoraive tliat such would bo its 
legal elTect. On demihrrer to the replication : — 
Held : the releasi' beinjg general in its ti^rma, the 
execution of tlu‘ deeie by B. operated as an 
extingiushment of tlie c\cbt due to pltfs. ; A the 
facts disclosed by the ^HJidication did not afford 
any answer to the plejx on equitable grounds. — 
Tbede r. Johnson (1»8o 6), 11 Exch. 810; 25 
L. J. Ex. 110 ; 150 E. XI. 1073. 

Annoiations .—Reid. Vorlcy r. Barrett (1856), 26 L. J. C, 1». 

1. Mentd* Excliango Bank of Yarmouth v. Blothou 

(1885), 10 Ai>p. Cas. 203. 

4514 . Expressed to be analogous to bank- 

ruptcy proceedings.] — To an action on a bond 
deft, pleaded that it wps the joint A several bond 
of himself, A J. A was executed by him as surety 
only for J . ; that afterwAards a composition deed 
was made between J. of oiue part A pltf . A another 
on behalf of all the credlitors of J . of Uie other 
part> whereby JT. couveyM to the parties of the 
second part all his estate^ to bo administered for 

\ 


the benefit of his creditors “ in like manner as 
if J, had been adjudged bkpt. ; A each of the 
creditors released J. from his debts “ in like 
manner as if he had obtained a discharge in 
bkpey.*’ ; A that pltf. executed this deed without 
the consent of deft. On demurrer : — Held : a 
good plea. — Cbaoob v. Jones (1873), L. R. 8 
Exch. 81 ; 28 L. T. 36 ; 2i W. R. 408 ; avb nom, 
Gbaooe V. Jones, 42 L. J. Ex. 08. 

Annotation:— Distd. EIUh v. Wllmot (1871), L. 11. 10 Exch. 

10. 

1515. Winding up of company — Scheme of 

arrangement.] — A scheme of arrangement sanc- 
tioned by the ct. under Joint Stock Cos. Arrange- 
ment Act, 1870 (c. 104), is an alternative mode of 
liquidation which the law allows the statutory 
majority of creditors to substitute for the winding 
up, whether voluntary or under the ct., A it is 
by operation of law that the scheme becomes 
effective to relieve the co. A its contributories 
from further liability than that which is con- 
templated or imposed by the scheme ; their 
discharge being effected by ilie stay of actions 
imposed by Cos. Act, 1862 (c. 89), s. 87, after a 
winding-up or supervision order, A by an order 
to stay under sect. 138 of tlio same Act in the 
case of a voluntary winding up coupled with the 
stay of the winding-up pioceedings excepting so 
far as necessary for carrying out the scheme. It 
is, therefore, unnecessary to insert in the scheme a 
reservation of the rights of sureties for the co.’s 
debts, or to insert in the order sanctioning it, at 
all events in a winding-ui) by order or under 
supervision of the ct., any express words staying 
proceedings by creditors, or discharging con- 
tributories from fiu'ther liability than that imposed 
by the scheme. 

Where the scheme contemplates the formation 
of a new co. to take over the assets of the liqui- 
dating co,, A shareholders in the old co. are 
allowed to take shai'cs, nob fully paicl up, in the 
new co. in rijspect of shares as to wliich they are 
liable in tlio winding up, the ct. muy, as a con- 
dition of sanetioniug the scheme, require tlio 
insertion, in the memorandum of assocn. of the 
new co., of a clause pi*eventing them fi*om escaping 
liability by transferring their new shares . — Be 
London Chartered Bank of Austraiaa, [1893] 
3 Ch. 540 ; 02 L. J. Ch. 841 ; 69 L. T. 593 ; 42 
W. R. 14 ; 9 T. L. R. 590 ; 37 Sol. Jo. 670 ; 
3 R. 696. 

Annotations: -Consd. Mortgrago Inscc. Corpn. v. Pound 
64 L. J. Q. B. 3U4. Mentd. lie Oanuiner Jarrah 

Timber Co. (1900), 69 L. J. Ch. 416 ; Me Tea (Jorpn.. 

Sortibio V, Tea Corpn., 11904] 1 Ch. 12. 

Rights reserved against surety.] — See Sub- 
sect. 9, C., poaU 

Sureties to bills of exchange .] — Sec Bills 

OP Exchange, Vol. VI., pp. 408-410, Nos. 2664- 
2067. 

.]--5ec, further. Bankruptcy, Vol. V., 

pp. 1190-1194, Nos. 9612-9638. 

Bankrupt lessee —Termination of lease.]— /S'ce 
Nos. 1518-1522, j>oaL 

(c) Surety for Leasee. 

1516. Termination of lease — Performance of 
covenants.] — A lease was granted to A. for four- 
teen years, witli a proviso for terminating the 
lease at the end of seven if the landlord sho^d so 
desire on his giving notice of his desire in writing ; 
B, joined in the covenant as 8m*ety. The land- 
lord gave a notice, in terms a notice to quit not 
expressing in t^ros his desire to terminate the 
tenancy under the proviso but referring to the 
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lease & its determinable quality : — Held : this was 
a termination of the lease under the proviso 
discharged the surety. — G iddbns v, Dodd (1860), 

3 Drew. 485 ; 25 D. J. Ch. 451 ; 20 J. P. 580 ; 

4 W. B. 377 ; 01 E. B. 988. 

1517. New tenancy.] — Tayi^eur v. 

WiLDiN, No. 688, ante. 

1618. Bankruptcy of lessee.] — If a 

surety enter into a bond with a principal con- 
ditioned for the performance of covenants con- 
tained m an agreement for a lease, such surety 
is still liable, although the principal become hkpt. 
& be discharged under 49 Goo. 3, c. 121, s. 19. — 
Inqlis V. Macdougal (1817), 1 Moore, O. P. 190. 
Annotations : — Befd. Tuck r. Fysoii (182‘J), 6 Bing. 321; 
Hardiug v. Prccc© (1882), a Q. B. D. 281. 

1519. .] —Wliere a lessee becomes 

bkpt., a surety joined lu the lease with him is 
liable to tJie lessor for breaches of covenant 
occurring between the date of the coiuniission, & 
the delivery up of the Iciise by the lessee under 
0 Geo. 4, c, 10, s. 75 . — Tuck v, Fyson (1829), 0 
Dmg. 321 ; 3 Moo. & P. 715 ; 8 L. J. O. 8. C. P. 
10 ; 130 E. B. 1304. 

Annotations 'EM, Hnrding r. Preeco (1882), 1) Q. B. 1). 
281 ; btuccy v. Bill, 11001 J 1 K. B. OGO. 

1520. Lease disclaimed.] — A dis- 

claimer by the trustee in a bkpey. hi a lease or 
other onerous pi-operly of the bkpt. operates as 
a surrender only so fai* as i.s necessary to relieve 
the bkpt. A his estate A the trustee fi’oni liability, 
Ac does not otherwise affect tlie rights or liabilities 
of third parties in relation to tlie property dis- 
claimed. 

Take tlie ease of a lease with a suivty for the 
payment of rent. Could it ever have b(*eu in- 
tended that the bkpey. of the lessee was to rc*leaso 
the surety (James, L.J.).— Levy, Hjc p. 
Walton (1881), 17 C\u D. 710; ,50 L, J. Ch. 
057 ; 45 L. T. 1 ; 30 W. B. 395, (5 A. 

Anwdations : - Consd. llurUhig r. Prucce (1882), U Q. B. I». 
2SJ. Mentd. Jte Clarke, AV p. East \N est India Pork 
Co. (1881), 17 Ch. U. 760 ; i* iiathuiii, Aj p, (,lugg0 8Sl). 
ly Oh. D. 7 ; lie Morrlnb, AV p. Bart Dyke (1882), 22 
(’h. D. 410 ; Bill v, Eaat tc Wont India Book (’o. (is-ll), 
y Api). Cas. 448 ; Wood v. flayea (188a), 1 L. U. 207 ; 
lie Cock, Ex p. Shilsou (1887), 20 Q. B. D. Jl.i ; Berituhlo 
Ueversionary C’o. v. Millar, 11802] A. C. AOH ; Do VcmcI 
r. U’Couiioll, (10081 A. C. 208 ; O’Crudy r. Wilinot, 
llOlGj 2 A. C. 231 ; B. v. Ballidav, 110171 A. C, 2G0 ; 
Tosser r. Viola. 11018] 1 Ch. 76 ; Victoria City Corpti. r, 
Vancouver Island (Bp.), 11021] 2 A. C. 381 ; Wise 
Laiisdcll, 11021] 1 Ch. 420. 

1521. .]— PJtf. being lessee 

of a farm for a term of years assigned the letiso to 
P., taking the covenant of deft, as surety for the 
due payment of the rent to the h'ssor for the 
residue of the term. During the continuance of 
the term P. became bkpt., Ac his trust<*e having 
obtained the requisite leave of the ct. disclaimed 
all interest in the lease. Subsequently tlie lessor 
demanded from pltf. tlie half-year’s rent accruing 
after the bkpey. Pltf. ])aid the rent Ac brought 
an action to recover the amount from deft, under 
his covenant. Neither pltf. nor deft, had entered 
upon or taken possession of the farm : — Held : 
pltf. was entitled to recover, on the p’ouiid that 
the disclaimer operated only as a surrender so far 
as was necessary to relieve the bkpt., Jiis estate, 
Ac the trustee, from liability without otlic'iwiso 
affecting third paid/ies, Ac that pltf. as lessee 
remained liable for the rent Ac had his remedy 
over against deft, as the bkpt.’s sui*ety. — II ardinc 
V. Prkece (1882), 9 Q. B. D. 281 ; 61 L. J. Q. B, 


515 ; 47 L. T. 100 ; 40 J. P. 040 ; 31 W. B. 42, 
D. C. 

-fw/ioto/ion Diltd. Stm^ey r. Hill (1900), 09 L. J. Q. B. 
796 (see [1901] 1 K. B. 600). 

1522. .] — Deft, had guaran- 

teed the payment of rent which might fi-om time 
to time be lu arrear for twenty-one days under a 
lease. There had not been any underlease or 
assigniuent of the lease. The lessee having become 

., the trustee in bkpey. disclaimed the lease 
The lessor sued deft, for an amount which he 
daimed as rent in arrear in respect of a period 
subsequent to the disclaimer //c/d ; the effect 
of Bkpey. Act, 1883 (c. 52), s. 55 (2), being that 
the lease was dcjtormined from the date of tlie 
disclaimer as between the lessor Ac the lesst'C, tiie 
liability of deft, for rent in fuiuro was also deU*r- 
miued, Ac the action was not maintainal)1(*. - 
Htaoky V. Hill, I190l\ 1 K. B. (UiO ; 70 L. .1. 
K. B. 435 ; 81 L. T. 410; 49 W. K. 390; 17 
T. li. B. 311 ; 45 Sol. Jo. 325 ; 8 Mans. J09, (J. A. 

1523. Dissolution of company.] — 

A l(5ast‘ to a cori>n. for it term of years dc'Uu’iuines 
if the corpii. is dissolved without having assigned 
the lease. On dissolution of the corpii. the loiis(^ 
do(‘S not vest in the Crown as bona viwanlUi^ but 
the revei'sion is aeeelerated Ac the laud reverts to 
the lessor. 

Where a l<Mse was matic' to a limited eo. Ac pay- 
ment of the ri'iit during tlu^ term was guiiranteed 
by sureties, on dissolution of the co. under (k>s. 
Act, 1802 (e. 89), ss. 142, 113 : Held : the lease, 
not having been fisaigueil, Jiad determined Ac with 
it the liability of the surt‘ties. — llAsriNGH CoiiPN. 
P. LErroN, 11908) 1 K. B. 378 ; 77 L. J. K. B. 
149 ; 97 L. T. 582 ; 23 T. L. JL 150 ; 15 Mans. 
58, D. 0. 

Annotation : Refd. Woking U. V. (Baslngblokc t'aiial) Ad, 
1911, 1191 1] J Ch. 300. 

((/) Covenant Not to aSup, 

(-ovenaiit not to sue on bond, .see Bonds, \5>I. 
VI 1., p. 232. 

1524. What amounts to covenant not to sue 
Parol declaration of Intention.] - Cuosh v . 

No. 1300, ante, 

1525. Release of debtor -Rights reserved 

against surety.] ■“ A. Ac B. entered into a joint Ac 
several bond, conditioned tor the payment of all 
moneys duo by B. to a bank. Alter the making 
of the bond the bank, without the privity or con- 
sent of B., executed a deed, wJiereby they in tei'ins 
released B. from all actions, etc., with a proviso 
that nothing therein contained was to extend to 
prevent the bank from suing any other ])er.son 
than B., who might bo liable to make gorxl to the 
bank any money due from B,, or as being jointly 
or severally bound witJi B. in any bond, etc., 
tm if the deed had not been executed, it being 
understood Ac agreed that, as nigards any such 
suits, the deed should not operates or be plofided 
in bar or as a rchuise ; — Held: (1) this deed 
operated only as a covenant not to sue B., Ac not 
<is a release ; (2) A. was not discharged by the 
execution of that deed without Ids consent ; the 
effect of a (toveiiant not to sue the princij)al 
debtor qualified by a reserve of the remedies 
against a surety being to allow the surety to retain 
aU his remedies over against the principal, Ac the 
covenant not to sue operating only so far as the 
rights of the surety may not bo affected. --P rice 


PART IX. SECT, 2, SUB-SECT. 9. - 
B. (d). 

s. Effect of covenant — Surctu not 
discharged — Express reservation of 


rU/Ms against surety. \ — A covenant not 
to Huo entered into by u creditor wltb 
Ihe principal debtor, without the 
.surety’s cousent, but reserving all 


Tcinodlos by the creditor against otheiM 
does not dlHchurge such siirely.- 
Hall V. Thompson (1859), 9 (J. P. 25: 

—CAN. 

o 2 
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Sect, 2, — Discharge from liability: Svb-sect, 0, B, 

(g).] 

V, Babkeii (1855), 4 E. & B. 760 ; 3 0. L. B. 927 ; 
24 L. J. Q. B. 130 ; 25 L. T. O. S. 51 ; 1 Jur. N. S. 
775 ; 119 E. B. 281. 

Annolaiions : — Ah to (1) Befd. Dnck v. Mayen, fl892] 2 
Q. U. 511. Ah to (2) Refd. Bailey v. Edwardn (1864), 4 
IJ. tc 8. 701 ; Bateson v. (jlonling (1871), L. It. 7 0. P. 9. 

1526. .]— CURREY V, Armttage 

(1858), died 4 C, B. N. 8. 221 ; 6 W. B. 516 ; 140 
E. B. 1008. 

1627. .] — Declaration by drawee 

against iujcfspior on a bill of exchange. I'Jea. 
A composition deed made between deft, of the 
first paH, a trustee of the second part, & the 
executing or assenting creditors on bclialf of them- 
selves & all the creditors of deft, of the third part, 
by which deft, covenanted with the trustee to 
ai)propriatc half of the future net income from his 
])rofessioii of attorney until 5.s. in the i^ound 
should be r(‘ali.s(‘d A. j)aid to his creditors (the 
amount of such income to be ascertained A paid 
at certain times therein mentioned), A the creditors 
cov(*nante(i with d(‘ft. to accei)t the deed in satis- 
faction of tlieir debts, claims, A demands against 
deft., A released deft. A his future estate from 
their debts, claims A demands : provided that the 
release should not pr<»judice or prevent any of the 
creditors from claiming or realising any security 
lield by them, or from suing any person otlicr 
than the debtor liable to payment thereof for the 
recovery th(*reof, 1(‘8S the amount received by 
them und('r the deed, nor prejudice the rights or 
remedies of any sucli creditors except as against 
1 h() debtor : —Jleld : tlie deed was a valid deed 
within Bkpey. Act, 1801 (c. 131), s. 192, inasmuch 
as the covenant by deft, was not unreasonable, A 
notwithstanding the proviso reserving remedies 
against sureties the deed was pleadable in bar. 

This d(‘ed has the same elTcct as a contj’act 
which releases the principal A not the surety. It 
amounts to a covenant not to sue the debtor 
(Shee, J.).— Keyes v, Elkins (1801), 5 B. A S. 
210 ; 5 New Bep. 218 ; 34 L. J. Q. B. 25 ; 11 
Ij, T. 471 ; 11 Jur. N. 8. Ill ; 13 W. B. 180 ; 122 
E. B. 820. 

Anoolatmns * Refd. 'riionipHon r, (18(i<)), L. IL 2 

E\( li. 12 ; Hatcli v. Hatch (1872), 28 L. T. 500. Mentd. 
Ihiy r. Jones (1865), 19 C. B. N. S. 416. 

1528. .] — Bateson v. Ooslino, 

No. 1553, post, 

1529. .J—ln Mar. 1885, W., a 

son of testator, entered into a contract for the 
liurchase of a business for £1,500, of which £300 
was to be paid at once A tlie residue by instalmouls, 
to bo secured by tin* joint A several promissory 
notes of W, A testator. W. had no property of 
his ovvui, A testator, who was not a party to* the 
contract, ])aid the £300, A lie A W. gave their 
joint A several promissory notes to the vendor for 
the instalments. Testator paid the amount due 
on the lii*st promissory note, but dienl before any 
of tln» others became duo, having by his will, 
elated in Oct. 1885, given benefits to his sons, A 
dt'edared tluit before any of them should participate 
under his will they should repay all sums of money 
advanced to them during his lifetime, A if unable 
to do so “ such advances ” should be taken as 

lart of their shares under the will. Shortly after 
estator’s death W. executed a creditors* deed, 
whereby he assigned all his propci*ty for the benefit 
of his creditors, A the creditors released him but 
reserved their rights as against his sureties. 
Nothing further having been paid in respect of 
the puix'hase-money, the vendor pi*oved under the 
deed for the whole balance secured by the remain- 


ing promissory notes, A failing to obtain payment, 
carried in a claim against the estate of testator, 
A the exors. paid the amount less a discount : — 
Held : the contract for purchase being a contract 
by the son alone, the giving of the joint A several 
promissory notes by testator was not in the nature 
of an advancement by testator in favour of his 
son W., but merely placed testator in the position 
of a surety for W. the principal, A the exors. of 
testator having paid the amounts of the promissory 
notes falling due after his death, were entitled to 
elect whether they would recover against the 
principal debtor under the agreement arising out 
of the suretyship, in which case they would be 
entith‘d to be paid or retain out of the income of 
W.’s share, or whether they would stand in the 
place of the v endor, the principal creditor, whom 
they had paid ; but in the latter case they must 
give up tlieir right of retainer. 

It is quite clear that the release contained in 
the deed was not an absolute release so far as the 
surety was concerned, but only operated as a 
covenant not to sue between the principal creditor 
A the debtor. The surety was not released by 
the execution of that deed (Stirling, J.). — lie 
WiiiTEiiousE, WiiiTEiiousE V, Edwards (1887), 
37 Oh. I). 683 ; 57 L. J. Oh. 101 ; 57 L. T. 701 ; 
36 W. B. 181. 

Annotations : - Consd. tie Watsou, Turner v. Watwon, 11896] 
1 Ch. 925. Refd. lie Melton, Milk v. Towera, L1918J 1 
Ch. 37. 

1530. Although in terms absolute 

release.] — Oommeik'IAL Bank of Tasmania v, 
Jones, No, 219, ante, 

1531. Effect of covenant— Surety not discharged.] 

— If the obligee of a bond covenant not to sue one 
of two joint A several obligors, A if he do, that tin* 
deed of covenant may be pleaded in bar, he may 
still sue the otlier obligor. — Dean v, Newiiall 
(1799), 8 Term Bcp. 168 ; 101 E. B. 1326. 
Annotationn : Consd. Hutton r. Kyro (1815), 1 Mar^b. 
(503. Refd. llawkHhaw PoikiiiH (1819), 2 Swan. 5Jy ; 
Tw'opejinv v. Younj? (1821), 3 B. A C, 208 ; Jonoh r. 
Yates (1829), 4 Man. A By. K. 15. 613 ; JjHueabter v. 
IlarriHon (1830), 6 726 ; (BbboiiH v. Vouillon (J849), 

8 r. B. *183 ; Willis a. Ho (Wio (1858), 4 C. B. N. b. 
216 ; Lodifcr v. Stanton (1862), 2 John. A 11. 687. 

1532. .] — Kearsley v. Cole, No. 

951, ante, 

1533. Price v. Barker, No. 1525, 

ante, 

1534. .] — A simple release by a 

creditor giNcn to a debtor discharges all sureties 
A co-debtors, A it is therefore, in general, inex- 
pedient to insert a simi)lo release in a composition 
deed. But a covenant not to sue the d('btor, 
except in so far as may be necessary for the pur- 

oso of enforcing remedies against others, only 
ars the covenantor from suing for liimself, hut 
does not discliarge sureties or co-eon tractors. 
It has tlie operation of a release so far as it is 
exi)ediont in a composition deed to release the 
debtor, A no further ; A it is therefore a proper 
A reasonable provision to insert in a deed relating 
to tlie debts A liabilities of a debtor A his release 
therefi^om {per Cur.). — IIidson r. Barclay (1865), 
3 II. A (\ 361 ; 34 L. J. Ex. 217 ; 12 L. T. 352 ; 
13 W. K. 583 ; 159 E. B. 427, Ex. Ch. 

AnnoUittons : — Refd. Strli’k r. Do Mattos (1864), 3 H. A C. 
22; Walker r. NovUl (18(54), 3 11. A C. 403 ; Lyne v, 
Wyatt (1865), 18 C. B. N. S. 593 ; Bay r. Jones (1865), 19 
C. B. N. S. 41C. 

1635. Bar to action by creditor.] — Hibson 

V. Barclay, No. 1534, ante, 

1536. Ineffectual if release absolute.] — 

Commercial Bank of Tasmania v, Jones, No. 
210, ante. 
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(c) Neio Security taken hy Creditor. 

1537, Bill of exchange or promissory note.] — 

H. & W. were principals in a bond, E. a surety 
only, the obligee agreed witli H. to take four notes 
drawn by different persons, As payable at future 
days, in lieu of the bond, but compelled II. to 
sign an agreement in his o^vn name, As in the 
names of W. E. to pay the deficiency, if the 
notes should not produce the wliole principal Ac 
interest on the bond ; before the notes became 
due II. Ac W. were bkpts. ; tlie obligee having 
received only £500 on the notes, brought his bill 
for the residue of the principal A: int(‘rest against 
E. as a co-obligor : — Hetd : pltf. was not entitled 
to relief against E. — Skip v. IIuf.y (1711), Atk. 
91 ; 20 E. K. 855 ; sub noiu. Skip v. Edwards, 
9 Mod. Kep. 138, L. O. 

1538. .] — Deft. Ac his surety signed a pro- 

missory note. Deft, was afterwards discharged 
under Insolvent A<*t, 1820 (e. 57). The payee 
applied to the Mir(‘ty for payment, whereu]>on 
deft., to ])r(‘vent tin* surety Ixang sueil, joined him 
in a new note. In an aetion by the juayee : — 
Held : he could not reeo\er on this note against 
deft., as it was a new contract for the old debt, 
thougli the new consideration of lorbea ranee to 
the sur(‘tv was added. Evans v. Wii.mams 
( 1832), I (V. A: M. 30 ; 3 Tyr. 22(i ; 2 L. .1. Ex. 
41; 149 E. 11.301. 

AnnoUdkoi}^ : Apid. Ahhiev r. KilUck 'i M. A W. 

'iOO : (’ulliiH r. (1811). 2 Man. N' (I. 8«1. Refd. 

.Smith r. Alcvandcr (ISK)), 2 liar. N W. S2, Shcoriiiaii v. 

Thompson (1S4(0. II Ad. A 101. l(»27 , Kldhon v. Turner 

(18,)S), ;{ II. \ N. ‘iM. Mentd. i’e<ikmaii r. llanlhon 

(1872), L. 11. 11 Kd IM. 

1539. - .ludgment was entenxl u]) by A, 
against D., Ac D., upon a warrant of attorney, 
in which ('. A: I), were sureties. II. being taken 
in execution, was discharged on gi\ing to A. a 
fresh security for tin* d<*bt. C. A: 1). were aft(*r- 
wards taken in execution. ('. A.. D. refusing, by 
their eouris<*l, to und(*itake to bring no lu'tion, 
the et. diseharg<*d them out of custody with costs. 
--Ealks V. Ehaskr (1813), (5 Man. A: D. 755 ; 1.31 
E. H. 1097. 

1540. Taken before guarantee expired - 

Afterwards destroyed.! -A bill givtui for the 
amount of a guarantee by the ])erson ipiaranteed 
Ac taken by yiltfs., before tlie cxiiiration of the 
time mentioned in 11 k* guarantee, but afterwards 
destroyed in the guarantor’s presence : -Held : to 
bo no waiver of the guaranti»(*. C’ot.lins v . Owkn 
(180(5), 15 L. T. 327. 

,] — See, f/eneralh/, IIiLRS of Expiianok, 
Vol. VI., pp. 351, t0l40l, Nos. 2341, 2022 2030. 

1541, Assignment of goods — As further secuilty 
only.] — Twopenny v. Young, No. 1350, antr^ 

1542. Bond — For larger sum -Than original 
debt.] — Eyre v. Evi^RErr, No. 1438, aule, 

1543, .] — Dlarke r. Henty, No. 13.53, 

ante, 

1544 , lix lieu ol prior one.] - W here a 

creditor by bond, on the death of one of the co- 
obligors, took the bond of a third pf*r8on “ in lieu 
of the former joint bond ” ; —Held : the estates 


of tho joint obligors in the first boml had been 
rele/ised. — S hore t>. Shore (1847), 2 Ph. 378 ; 17 
L. J. Ph. 59 ; 10 L. T. O. 8. 105 ; 11 JTiir. 910 ; 
41 E. 11. 989, li. 0. 

1545. Substituted security— Security of debtor Sc 
surety — In substitution for personal liability of 
debtor.]— I^owes v. Maughan A: Fkaron, No. 1 504, 
post. 

New security equivalent to giving time.]— Nee 

Sub-sect. 4, li. (6), ante. 

( / ) Bills of ExcJtanye. 

See Bit.ls of Exuhanoe, Vol. VI., ])p. 340 -311, 
307-308, 387 391, 405-413, Nos. 2200-2202, 

2425 2435. 251D2504. 2037 2070. 

C. Beservation of liitjhts Against Surety. 

(a) Re^servation hi Guarantee. 

1546. When surety liable — Debtor compounding 
with creditors.] -Assumpsit on a written guarantt‘C 
given t^) ])Ufs. for goods to be 8uppli(‘d by tlnan 
to cn(* (i. to the extent of £400. 33ie guarantee* 
provided that pltfs. wen* to ha\o full lib(‘rty to 
extend the period of credit to (i.. A: to hold over 
or renew bills, notes, or oth(‘r s(*euriti('s given by 
him, “ A: to grant to (1. A: tlu* ])ersons liable* ux)OJi 
su(‘h hills, notes, or s(*euriti(‘s, any induigt'nce, Ac 
to compound with liim or them rt‘s]>(»ct iv'(»ly, as 
pltfs. might tliink tit, without the same discharging 
or in any manner affecting the liability of d(*ft. by 
\irtue of the guarantee.’* 'Phe* (b*elai*atiou then 
averred the supi)ly of goods execa'ding tho 
guarantee, of w’hieli sum £108 was unpaid by (1., 
of whieli (ic‘n. liad notice. A: was re(ju(*sted to pay 
that sum, but had not clone* se). Ple*a. that aft(*r 
tlu* de‘bt w%as incurred hy (»., eVc be*lem* action 
brought, i)ltfs. be(‘ame ])artie‘s te> a eoin))e)siUon 
d(*(‘d betw’ce*!! (i. A^ liis erexliteirs, wli(*reby lu* 
assi)pu‘d all his st/Oek-in-traile, etc., for the bc'rieOt 
of his cre‘ditors ; A: that, in e‘onhiele*ratiori thereof, 
])ltfs. Ac the* other creditors, ))artle‘s therc*t<), 
granted a gcnc‘ral rele‘ase* to (1. of all debts Ac 
ilemands against him. ’Phe* i)l(*a then averred, 
that tlie promise in the de‘elaiation was only made 
by deft, as surety, Ac that pltls., hy tlie do<*d, 
rel(*as<*d (1. without the* privity of deft., ek. without 
notice : Held : on ele*inurrer, unele*r the* expre'ss 
t(*rms of the guarantee*, the security was not dis- 
eliarged by tho rel(‘as(* of the principal eh*btor. — 
Pow'per V. Smith (1838), 4 M. Ac W. 519; 150 
E. 11. 1534. 

AnnnUtiioHH ' Folld. Union Rank of JManrhe'slc'P r. Hecfh 

(is(ir»), 3 Jl. (>72 : Pt-rrv Neitlonal J*iovlmiul Rank 

of Km^laiid, tllHOJ 1 Ui. 4«l. 

1547. .] — Dc‘ft. covenanted with jdifs. 

that in consideration that pltfs. would give credit 
to T., he would bo surety to the extent of £100 
for any sum whicli might freiin time to time* he 
owing by T. 33io (le(»d providc'd that no indul- 
gence, time, credit or forbearance.* give*n or shown 
to, or security tak(*n from, or comiiosition with T. 
should be any disehai*go of any liability under the 
deed, or sliould release deft. fn)m obsc*rving the 
provisions thereof. T. entered into a deed of 


PART IX. SECT. 2. SUB-SECT. 9.— 
B. (e). 

1537 i. Bill of exchange or promissory 
note .] — ^Where deft, bocamo pnrety to 
pltf. for the rent of a piano, hired 
to H. Ifc for its return on reqnobt, Kc 
pltf. sold tho piano to H. taking In 
security a bill on England witii tl»c 
understanding that if the bill shonld 
bo dishonoured the sale was to be 
vc»ld : — field : deft, was discharged. — 
O’Neill v. Carter (1852), 9 U. C. R 
170.— CAN. 


t. No riserratum of righls agniiuA 
suniy — In nurcLmeui for rtlrase of 
ffjuity o/ jechmpHf/n.J— Wheio there Is 
not, in the agiecment for the leli’ase 
of tho equity of redemption In land 
mtgod. to a bank, any reneivatlon of 
tho bank’s rights against the surety ; 
the giving up of tho bank's claim 
releases any claim the burety might 
have, 6c so inWrferes with tho surety's 
rights. — U.MON Rank of Canada v. 
Makepeace (1918), 44 O. h. It. 202 ; 
1,5 (}. W. N. 179 ; 4« I). L. R. 193. - 
CAN. 


a. MiMynne Payalle on demand.] 
— After the dale of a guarantee the 
creditor look a mtge. fioin his debtor, 
in wlileh the debtor eovenanted to 
pay on demand all bneh monevs as 
should for tho time being be owing to 
tho creditor. Tho deiitor’s liability 
consisted partly of bills current ; — 
Jlild : tlieso liabilities were pot 

acccleratt*d & eonscquently the Furetv 
was not dlfwharged. -National Rank 
OF New Zealand r. Mkk U Reid 
(1880). 4 N. Z. L. R. C. A. 101.— N.2. 
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Ned, 2. — Discharge from linhility: Svb-secl. 9, C. 

composition with Iiis creditors under Bkpojr. Act, 
]801 (o. IIU), which contained an unconditional 
releases which pltfs. executed : — Held : the com- 
position tJe(‘d "was no dedenco to pltfs.’ claim for 
£100, ns by the terms of tlie guarantee the surety 
was not diH<‘harged by the release of the principal 
debtor. Union Bank of MANcaiESTKU, JjTD. v. 
Beech (1805), :i If. As C. 072 ; 34 L. J. Ex. 133 ; 
12 B. T. 400 ; 13 W. B. 022 ; 160 E. H. 606. 
AnDotniton : Folld. Perry v, Nutlonul Pr(»^incial Bank of 

EiiKlund. (11)10] 1 Cl). 4G4. 

1548. .] — METROPOTilTAN BaNK OF 

Enoiani) k Waleb d. Ooppeb (1800), 12 T. L. It. 
268 (J. A. 

1549. .] — In 1003 I*, as surety exe- 

cuted nritges. of ceitain property of liis own to a 
bank to sc'cure the overdraft of V. Brothers, a 
firm in which lie was not a partner. The mtge. 
deeds all contained a provision that the bank 
should be at liberty witliout affecting their rights 
und(T the nitges., among other things, “ to vary, 
ex<*hange, or relea8(* any other securities held or 
to be held by tfie bank for or on account of the 
moneys thertdiy secured or any part thereof ”... 
“ <fc to compound with, give time for payment of, 
& accept compositions from & make any arrange- 
ments with th<‘ debtors or any of tJiem.” 

Tn 1008 B. Brothers, being insolvent, called 
their ci editors togetiuT, & a scheme was arranged 
whereby a <‘o. was formed who should take over 
certain ])roperti(‘s of the firm for realisation k 
should issue didientures to the creditoi's at the 
rate f)f 25s. for each £1 of their debts in full dis- 
charge th(*reof. 3'he bank in accordance with 
this scheme applied for debenture stock on a 
form which contained an express agreement by 
the app(ts. to accejit such debenture stock in 
full discharge of all their claims against B. Brothers. 
The amount of the debt in respect of wdiicli de- 
benture stock was U> be issued wius £1,000. This 
amount was ai rived at by deducting from tlie 
total debt <lue to the bank £160 the value put 
u])on securities held by them on the property of 
the firm ; but no de<luction was made on account 
of B.’s nitges. interest on the debenture 

stock not having been jiaid, the bank threatened 
to sell the piopeily comprised in l\’s mtges. In 
an action by 1*. for loconveyance of th(‘ mtged. 
property on the footing that nothing was due on 
the mtg(‘. : Ifvld : (1) as to the £1,900 the debt 
was completi'ly discharged k the surety’s property 
w^ns released ; (2) as to the £1,630, the debt 

remained uni>ai(l, although the principal debtor 
was released ; consequently by the exj)ross terms 
of the intge. deeds the surety’s propei'ty continued 
liable.— 1*EHUY r. National I^rovinciat. Bank 
OF England, <1910] 1 Oh. 464 ; 79 L. J. CJi. 609 
102 B. T. 300 ;■ 64 Sol. Jo. 233, C. A. 

1550. New debtor accepted — In place of old 

—Extinguishment of old debt.] — Commercial 
Bank of Tasmania r. Jones, No. 219, ante. 

(h) Reservation in Instrument of Release, 

1551. Validity of reservation — Parol undertaking 
by surety— To continue liability.]— Bltf., the 
obligee in a bond, given by two joint obligors, 
oxeeuted a release to one, having brought an 
action on the bond against deft., the co-obligor, he 


pleaded such release in bar ; pltf. replied that the 
release was given with an undertaking on the 
part of deft., that such release should not operate 
in his discharge, &, on demurrer: — Held: pltf. 
could not by a parol averment vary the instrument 
under seal, which being the release of an entire 
demand, would operate as a release to deft. — 
Cocks v. Nash (1832), 9 Bing. 341 ; 2 Moo. & S. 
434 ; 2 L. J. C. P. 17 ; 131 B. R. 643. 

Annotation : — ^Refd. Teede v. Johnson (1856), 11 Exch. 810. 

1652. Release of debtor absolute.] — Webb 

V, Hewitt, No. 1397, ante, 

1653. .] — A deed of arrangement 

under Bkpey. Acts, 1861 (c. 134), k 1869 (c. 71), 
contained a release of the debtor, subject to a 
proviso reserving the rights of creditors holding 
securities : —Held : tliis operated as a covenant 
not to sue, & not as an extinguishment of the 
debt so as to bar the remedy against tlie surety, 
notwithstanding the deed contained an absolute 
assignment of all the debtor’s property & effects 
to the trustees, k also provisions for enabling 
them to carry on the trade for the benefit of the 
estate. 

If there be an absolute release of the principal, 
there can bo no reservation of a right to proceed 
against the surety (Willes, J.). — Bateson v. 
Gosling (1871), B. R. 7 C. P. 0 ; 41 L. J. C. P. 
63 ; 26 B. T. 670 ; 20 W. R. 98. 

Annotations : — Distd. Crasroo v. JonoH (1873), L. R. 8 Exch. 
81. Consd. Ellis V. Wihiiot (1874), h. K. 10 Exch. 10 ; 
Rf WhilohoiiHo, Whitehouse v, Edwards (1887), 37 Ch. D. 
683. Mentd. Duck v. Mayoii, (1892] 2 Q. B. 511. 

1554 . In composition deed.] — It is com- 

I>otont for creditors executing a deed of composi- 
tion with the principal debtor k certain ot his 
sureties to reserve their rernedit's against other 
sureties . — Re Sr.Ai>K, Rx p, Carstairs (1820), 
Buck, 600, B. 0. 

Annotation : — Beld. Malthy v, Cnrsialrs (1828), 7 B. C. 735. 

1555. Whether reservation to be 

expressly stated.] — (1 ) If a creditor execute a deed 
of compromise with the principal debtor, lie 
thereby discharges the surety. 

(2) Not so. if it be stipulated in the deed of 
composition that the remi'dies against the sureties 
shall be reserved. 

(3) Parol evidence of the understanding of 
the paHies to the di'od, that the remedies against 
the sureties should bt* rt‘servt*d, cannot be admitted. 
— Re Renton, Ex p, Glendinnino (1819), Buck, 
617, B. 0. 

Annotations: — As to (2) Consd. Owen r. Homan (1850), 13 
Beav. 196. Reid. Keurwlcv v, Oolc (1846), 16 M. Ac W. 
128 ; Batcaon r. Goahtif; (1871), L. R. 7 C. 1’. 9 ; Rouse 
r. Bradford Banking t’o., (1894J 2 Ch. 32. Oinerally^ 
Refd. Bell r. Banks At Ilowdon (1841), Drlnkwater, 2.36 ; 
lie Black, Kx p. Graham (1851), 5 Do G. M. & G. 356 ; 
Rf Blakely. Ex p. Harvey , Re Blakely, Ex p. Sprlngrlield 
(1854), 23 L. J. Bey. 27, n. Mentd. Strong v. Foster 
(1865), 17 C. B. 201. 

1556. .] — Re Blakely, Ex p. 

Harvey, Ex p, Springfield, No. 1192, ante. 

1657. Previous resolution to release 

without reservation.] — In k prior to 1806 W. & L., 
partners in trade executed two joint k several 
Donds to the trustees of S.’s will to secure the 
repayment with interest of two sums of money 
advanced to them. In 1869, W. retired from the 
firm, k in pursuance of an a^eraent assigned by 
deed all his share k interest in the firm to L. who 
covenanted to indemnify him against all the 


PART IX. SECT. 2, SUB-SECT. 9.— 
C. (b). 

15621. VaRditp of 

lease to dehtor abeolutr,}- PUL, if\ho mob 
indomer of a note made by F. to a 
bank, made a mtge. to the hank. 


whi(*h waa stated in terms to be an 
additional security for the payment of 
the note & any renewal or renewals 
thereof. Subsequently the bank abso- 
lutely discharged the principal debtor : 
— Reid: (1) the surety was discharged. 


although it was shown that, by agree - 
niert between the principal debtor & 
the bank, not Incorporated in the 
release, the surety was to be held 
liable still. — C itmmino v. Bank of 
MONTERAL (1869), 15 Or. 686.— CAN. 
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trade debts liabilities. The trustees had notice 
of this deed. L. carried on the biJsino«i'5i, willi 
C. till 1871, when they tiled a petition for liquida- 
tion by arrangement. The truste(\s proved under 
the liquidation for the balance of the principal As 
interest then due on the bonds, attended As votocl 
at all meetings of the creditors who agreed to 
accept a composition. The trustees were also 
parties to the composition deed by whch they 
gave time to li. As O. for the payment of tiio 
balance due on the bonds [by instalments evtend- 
ing over two years]. W. filed a bill prajung for 
a declaration that, under the circumstances, ho 
was absolutely released from all liability under the 
bonds : — Held : (1 ) the retirement of \V. with a 
covenant of indemnity with the knowledge of the 
trustees had altered his character of principal into 
that of surety ; the subsequent acts As conduct 
of the trusti*es had efT(‘ct(*d a complete novation 
of the bond debts ; As pltf. was entitled to the 
relief which he sought ; (2) the cflect of the com- 
position under which time had bc‘en given to h. A: 
0. as principal debtors, wdtliout the consent of W. 
was to discharge W. 

(8) Where resolutions formally agreed to by 
creditors under Bkpey. Act, IShU (e. 71), sh. 125, 
120, contain no reservation of any rights against 
co-debtors or sureth's, the reservation o( such 
rights by a sul)se{|uent deed of compobition is 
inoperative.-* Wilson v. Lt^oyd (187J1), L>. 11. 10 
Kq. 00 ; 42 L. J. Oli. 559 ; 28 J.. T. 821 ; 21 W. It. 
507. 

^ivnoUUhns • — As to (1) Refd. liiadford Old Bank t>. Snt- 
clillo, [1918] 2 K. H As to (2) Coiisd. Itf Jai'obs, 

Ajc jh Jacobs (1S7.)), 10 C h. Apt). 2U. Refd. Mmimon c. 
Jleiiiiliitf (187r»), L. 10 Q. P 10(1. Ah to (.1) Expid. 
Kills r. Wilmot (1871). L. It. 10 Kx<-h. 10. Refd. Ue 
Littlcr, hi V‘ AfanchcHtcr Ac hivetpool i)lH(rlrt Hanking 
<’o. (1874), L, li. IS pq. 219. OauraUj/, Mentd. Swlio v, 
iiedman (1870), 1 H. J). OJC. 

-See, further, BANKurPTCY, Vol. V., 
pp. 1190-1191, Nos. 9012-9020. 

1558. Discharge of bill of exchange — 

Stipulation for delivery up of bill.] - A., the cn^litor 
of B. by bills for which (\ Ac D. were bimdios, by a i 
deed to whicli B. aV i\ w('rc parti(‘h, discharged ' 
B. Ac 0. reseiving his rtnnedies against 1). : - 
Held : such rt'servation was not defecated by a 
stipulation that the bills should be dcliveivd up, 
it apjiearing that such stipulation w^as inhmdcd 
to b(* so modified as to give to A. the benefit of 
of siicli reservation. — Maltby v . (lARfiTAiRS (1828), 

7 B. Ac (). 785 ; 1 Man. Ac Ky. K. B. 549 : 0 
L. J. O. 8. K. B. 190 ; 108 E. H. 898. 

1559. Knowledge of all creditors — Neces- 

sity for.] — Covenant, llio declaration alleged, 
that deft, by certain articles of agreement under 
seal, which recited that one Jl. liad opened an 
account with pltfs., a banking co., covenanted Ac 
agi‘eed to guarantee & bo accountable for the due 
payment of ail sums of money which then were 
or thereafter should become duo to pltfs. fi*om It. 
by reason of any money, etc., then advanced or 
owing, or thereafter to be advanced or owdng on 
the banking account from the said R, stating that 
such guarantee was limited to £600, & was to be 
a continuing guarantee, & providing that in case 
of bkpey. or insolvency, not only the £500 should 


be paid to pltfs. by deft, but that pltfs. should be 
at liberty to apply tho whole of the dividends 
receivable on their whole debt in discharge of the 
part not guaranteed ; that the sum of £699 13s. id, 
became Ac was & still is duo upon the advance of 
moneys by pltfs. to R., yet that R. did not pay 
the same, Ac thereby d(dt. became liable to pay 
the sum of £500, the amount of Ids guarantee. 
To this deft, pleaded, secondly, that no part of 
the sum of £599 1 3s. 4d. wtis duo or owing from 
tho said R. to pltfs. on the said banking account, 
modo ef forma. Another jilea was, that, after tlie 
acenung of tho debt of R. to pltfs., ho was indebted 
to them in £1,100, of wliicli the sum of £599 13s. id, 
was parcel, Ac was also indebted to (»thor persons 
in largo sums of money, Ac was in bad Ac insolvent 
circumstances Ac unable to pay pltfs. his other 
creditors their debts in full, Ac that thereupon ho 
agreed with pltfs. Ac Ids other criulitors to pay, Ac 
pltfs. Ac the ollu'r creditors mutually agreed 
with each other and with the said R. to accept 
from him a composition of 10s. Od. in tho pound, 
as a composition in full discharge of tho said 
respecti\ e debts ; Ac t he plt'a then stated tho 
pa>au‘ut by R. of the composition to pltfs. 
Replication, that pltfs. entered into the composi- 
tion wdth tho knowledge of & upon tho 

agreement tliat it shoiihl not discharge d(*ft. fi*om 
his liability upon the guarantee ; which was denied 
by the nqoinder. At the trial, tho facing stated 
in the replication were found by tho jury, Ac tho 
judge told them that under tlioso cireumstancos 
they ought also to find the second issue for pltfs., 
winch they ar(‘ordingly did: Held: the second 
idea amounted to a (huiial that there wiis any 
originally existing debt. Ac not of a debt being duo 
at the comnumci'ment of th(» suit, Ac, on a rule 
to arrest the ludgmeut, tho replication ^ tho 
fourth plea was good, inasmuch as it did not 
appear that thc» res(*rv^'liion()f pltfs.* rights against 
delt. was unknown to tho other crediUirs. — 
Dwidson V, M‘GhK(;ou (ISIl), 8 M. Ac W. 755 ; 
n L. ,7. Ex. BU ; 151 E. B. 1214. 

Annotation : Mentd. Iliiyglna v. Hitt (1810), 4 Kxcli. 312. 

1560. Wlnding-up of company —Scheme of 

arrangement.] — He London Ghautkiikd Bank of 
Austhalia, No. 1515, (mtc. 

1561. Effect of reservation — Surety not dis- 
charged.] —To a d(‘(*laraUon on a proniissory note, 
deft, pleaded that the note was tho joint Ac several 
note of liimself & G. ; that jdtf., by deed poll 
without deft. *8 consent, released G. from the uot<3 
Aj all actions, etc. ; Ac thereby also released deft, 
from tho same. Ihqdieation, Non csl factum : — 
TJild : as the i)I<»a did not 8<*t out the (lecul on oyer, 
the replication put in issue the oxocutiun of such a 
deed as released deft. ; Ac a (l(‘ed of ridease, 
executcai by pltf. A: otliers, crc^litors of G., con- 
taining an express clause \>o G. should not operate 
to discharge any one jointly liable with G. on 
securities to the said cri'ditors, ciid not release 
deft. ; A. pltf, was entitled to the verdict on this 
issue. — Noutii v. Wakefiklh (1849), 13 Q. B. 
530 ; 18 L. J. Q. B. 214 ; 13 L. T. O. S. 115 ; 13 
Jiir. 731 ; no E. R. 1308. 

Annotation: — Refd. He Arniltojco, Ex p. Good (1877), 5 
Ch. D. 40. 


1661 i. Effect of reservation — Surety 
not dtseAarQcd.] — A covoDant rot to sue 
entered into by a creditor with the 
principal debtor, without the nurcty'H 
coniient, but reHerving all remedies by 
the creditor against others, does not 
discharge such surety. — Hall t». 
Thompson (1859), 9 C. P. 267.— CAN. 

1561 U. .1— A creditor by 

mlbtake executed an absolute release 


to his debtor, but the agreement was 
that the creditox’s right against a 
surety should be reserved : — I/eM : the 
surety was not discharged. — Havr of 
Montreal p. McFaul (1870), 17 Gr. 
234.— CAN. 

1561 lil. .] — A creditor 

having tho security ot a third person for 
tlie due accounting of an agent, settled 
accounts, with that agent k took from 


him a bond for tho balance found to 
be due. Sc bills at different dates for 
tho amount of the bond, Ac the interest 
iheieon, until the lost of tho bills 
should fall due ; Sc at the same time 
stipulated that ho was at liberty at 
any moment to proceed on tho orl^nal 
security; — Held: this v^as not a 
discharge of tho surtdy. — Lindsay e. 
Downks (Lord) (1840), 2 I. Kq. R. 
307,— IR. 
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Secf. 2,,-— Discharge from Uahility : Sub-aecf. 9, (\ 
(h) ( r) ; aaJj^erf. 10, j 

1562. Surety for Interest only.] — 

Gkeen V, Wynn, No. 952, ante, 

1563. Induces surety’s action against 

debtor.] Natal Jnvehtment Co., Nevilt/s 
Cask, No. 1501, anie. 

Construed as covenant not to sue.]— 

Nos. 1525-J520, ante. 

(c) Bills of Bjcchange, 

See Hills of Kxciianoe, Vol. VI., pp. 411-413, 
Nos. 2072-2070. 


SOR-SKCT. 10. — DlSCTTAaOK OP CO-SURKTY BY 
Creditor. 

A, Jn Omcral. 

1564. Other surety not discharged — Release to 
co-surety — No absolute release of debtor.] — h'x p, 

(ilPFORD, No. 1030, anlc, 

1565. Right to contribution Interfered with.] — 

(1 ) A oroditor wliosc df*bi is s(*rur(‘d by a warrant \ 
of attorney, having received promissory notes 
from the debtor k, two sur(‘ties, & afterwards 
entiTcd up judgm(‘nt k. taken the goods of the 
debtor, k without the kiiowI(*dge of the sureties, 
withdrawn the execution, lias discharg(‘d the 
Hureti<‘s ; liut a subsequent promise to pay the 
debt by oru* sundy, knowing that the execution 
has been ^\ithdravvn, rimews Ids liability. 

Jf a creditor, having given time t^i the debtor 
jiriinarily liable, makes a demand on one who is 
secondarily liabh*, k r(*e(‘iv(*s a promise from 
him, tliat is sullicient to sustain the demand, not 
as tlie creation of a m‘W, but as the revival of an 
old, debt (Ja)HD Mldon, (\). 

(2) Kiglit of contribution betwc'cm co-sureties, 
whether by separat<‘ instruments, or by the same 
inst rument . 

The fact that the liability arises on s(‘parato 
instruments allords no distinction as to the rights 
of contribution ])etvve(*n tlu* sureties. That law 
was so setth'd by Dn ring v. irou'/icAsca {Bari), No. 
1050, aate (Loud Eldon, (\). 

(3) When one surety has been diseharg<»d the 
co-suroty is entitled to say to the cre<litor asserting 
II claim against him. You have discharged a 
surety from whom 1 might have compel h*d con- 
tribution (Loud Eldon, (J.). 

(4) Siux'ties ar<‘ entitled to the benefit, of every 
security whiidi the cit'ditors have against the 
principal k ^^hethe^ he know the existence of 
tht‘se securities is immaU'rial (Loud I^Ildon, C.). 

(5) The civditor might have remained passive 
if he chose (lA)un Elik»n, C.).— MAxniKW v, 
CitiCKErr (18LS), 2 Swan. 185 ; 1 Wils. Ch. 418 ; 
30 JO. K. 585, L. C. 

Annoiationa As to (1) Consd. Smith v. Winter (1838), 4 

M. U \V. 454. Befd. Phillips r. Foxall (1872), L. It. 7 

g. IL 606. Aa to (3) Conra. Polak v. Kverelt (1876), 1 

U. 11. 1). 666 ; Jie Wolmershausen, Wulmershausen r. 

Woltnerahausou (1860), 62 L. T. 541. Aa to {i) Distd. 

Wade V, (Jnone (1827), 2 Sim. 155. Consd. Newton r. 

Chorlton (1853), 2 Drew. 333 ; Pearl r. Deacon (1857), 21 

Ileav. 186. Refd. Forbes v. .locksou (1882), 16 Ch. I>. 

615. Generally, Retd. Spal^ht v. Cowno, Edwards r. 

Spaight (1863), 1 Now Pep. 550. 


Release construed as covenant not to sue — 
Where rights reserved against other sureties.] — 

See Nos. 1 589, 1 590, post. 


B, Joint J/iahUiiy. 

Sec, generally, BonD'=i, Vol. VII., pp. 192-194, 
237-238 ; Contract, Vol. XII., pp. 510 et seq, 

1566. General rule— Co-surety released.] — A bank 
proved in the liquidation of A. for a debt of £5,000 
which they claimed from liim, k aftenvards sued 
for the same debt S., who had given them a 
guarantee of £1,000 on behalf of A., k whom they 
alleged to have been a partner with A. S. denied 
the part.ncrship, & ultimately a compromises was 
entered into between him k tlic bank, by which 
the bank were to receive £2,800 in satisfaction of 
their claim against him k against another person 
who had given another guarantee on bidialf of A. 
The guarantee of 8. was given up to him, with a 
receipt indorsed upon it by the* bank, expressed 
to bo for £1,000, “ in jia^micnt k discharge of the 
within guarantee, k als(^ of all claims against 
him in reference to or in connection with ” A.'s 
firm : — Held : assuming S. to have been a partner 
wifli A., this receipt did not o])cratG as a release 
of 8., k the bank were entitled to maintain tlieir 
proof. 

The rule tliat a rt‘l('ase of one joint debtor 
operates to releast^ tlie other also is founded upon 
the fact that the second would, if h(‘ were sued 
by the creditor, have a right to enforce contribu- 
tion from the first. The rule, therefore, do(*a not 
ajiply to a release of a inertly ost (Visible partru^r, 
between wliom k tJie p(‘r.son with whom he has 
hold himself out to lie a partn(‘r, no siieh right of 
contribution exists (JkvroN, C.J.). -He Armita(»e, 
Bx p. Good (1877), 5 Ch. 1). 4(> ; 49 J.. J. Bcv. 
(15 ; 3(1 L. T. 338 ; 25 W. IL 422, C. A. ; varying 
8. C. sub nom. He Ahmitvde k (V>.. Kx />. IIxlifxx 
.Idint Stock Banking Co. (Ih7(l), 35 L. T. 55 L 
A n noiat iona : —Consd. Jtc WoIin(*rshJiiison, W<»liin*]s]iauMOii 
r. WolniorHliuusen (I860), (53 U. T. ,)II ; Hi K. W. A., 
(1601 j 2 K. B. 642. Mentd. lit Tail, ht p. JIaipor (1 S82), 
47 L. T. 421. 

1567. When other sureties discharged -Proof in 
bankruptcy of co-surety.] — Proof under the hkpey. 
of one joint d(‘btor after receiving a composition 
fixira the other expunged ; the release to one b(‘ing 
a release to both."-7Lr p. Slvter (1801), G V’es. 
11(1; 31 K. R. 981, L. C. 

1568. Judgment against co-surety.) — One 

of tliree joint covenantors gave a bill of t*\changc 
for part of a debt secur(‘d by tlie cov<»nant, on 
wliioh bill judgment was rerov(*red : — Jlvld : such 
judgment was no bar to an action of covenant 
against the thr(*e ; such hill, though stated to 
liave been giv^en for the payment A in satisfaction 
of the debt, not bedng averr(*d to iiavo been 
accepted as satisfaction, nor to have produced it 
in fact. — Drake r. Mitchell (1803), 3 East, 
251 ; 102 E. R. 501. 

Annotations: — Consd. Bull t\ Bank^ (1811), 3 Man. & (1. 
258 ; Bermondwy Vtxstry r. Kiiiimej (1S71), L. K. 6 C. 1*. 
217. Expld. & Distd. Cambufort r. Chapman (1^87), 16 
g. B. D. 226. Folld. \N pgjf -ITohisor r. Evans, (1865] 1 
<4. B. 108. Retd, lie Davison, Kr p. Chandler (1S84), 13 
<4. B. D. 50 ; Goldrei, Fourard r. Smolair Ac Buttsian 
Chamber of Commerce in London, (161 s] 1 K. B. 180. 


PART IX. SECT. 2, SUB-SECT. 10. —A. 

b. Other surety not discharged ,] — 
If a Burctv signs a guarantee to which 
Appears the elffuaturo of a co-8uret>, 
the fact that the co-«nr<»ty is Bubao* 
guentty relieved from liabiUiy does not 
relieve the other surety. — J. II Wat- 
Ktsa Mkoical Co. r, Lrk (1920), 2 
W. W. U. 493 ; 52 D. L. IL 543 ; 16 
AlU. L. K. 345,— CAN. 


0 . Other surety discharged,] — A. k B 
granted a bill, which wa« deposited 
with a bank in security of such ad- 
vances aa might bo made to C. during 
Its curreDcy. The bank, during Its 
currency, diRcharged B. : — Held : this 
discharge liberated A. from hla entire 
liability. — BKiTtsH Links Co.'s Bank 
(1853), 2 Stuart. 175.— 

SCOT. 


15651. Hi yht to conin but ion irderiered 
ifn/A.J — Where one of several surtdles 
has been released by the creditor giving 
time to the principal debtor, with the 
consent of the other sureties, the latter 
cannot, upon raiment of the debt, 
recover contribution from the co- 
surety. — W orthington p. Peck (1894), 
24 O. R. 535.— CAN. 
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A9QV* — ' — /iLUuuu vvuoi aiuru«3s ua 

separate undertaking.] — A. & B. wore jointly 
indebted to O. ; after more than six years had 
elapsed since the debt accrued, A. promised in 
writing signed by him to pay his proportion when 
applied to. Afterwards, C5, sued A. &; B. jointly, 
in indehtitaius assumpsit y on the original cause of 
action. B. pleaded the gtuieral issue, A. 
pleaded the g(*neral issue & Stat. limitations. A 
verdict passed against B. on the gentu'al issue, Ac 
for A. upon the general issue Ac upon the issue on 
Stai. Limitations, Ac judgment was entered for C. 
against B., & for A. against 0. C. afterwards 
brought a fresh action against A., Ac declarc'd 
specially on the new promise to pay his propor- 
tion : — Held : neitlier tlie recovery against B., 
nor the verdict & judgment for A., were any 
answer to the action against A. on the new promises 
— Leciimere V. FjjSTriiEii (1833), 1 Cr. Afc M. 
623; 3 Tyr. 450 ; 2 L. J. Ex. 210; UO E. B. 
549. 

Annoiations :~~ConBA. Kinp i\ IToaro (1841), 2 Dow. & D. 
:182; iHaacH v, Salbstein. (191(>] 2 K. D. 1911. Refd. 
Daker v. Walker (18i:»), 1 1 M. & W. 4(i5 ; Dueklaiicl r. 
Johnson (18,il), 15 C. D. 145 ; lUjth r. Kladjrato, Fortran 
r, Dlyth, Smith r. Dlyth. I189JJ 1 C’h. 9.47. Mentd. 
Edmunds r. Dounes (1891), 2 Cr. iX M. 4r»9 ; Hooper i\ 
Stephens (l83.>), 7 C. 1*. 2(»0 ; fiird r. (ianinion (1897), 
3 Bing. N. {\ 883 ; Johnson v. Dodtfson (1837), 2 M. A: W. 
053 ; IloutledKe »*. Itaiiihay (1838), 3 Nov. Ac P. K. H. 
319 ; (^hoslyn v. Ihilhy (18 10), 4 Y. A: (’. Ex. 2.48 : Hartley 
r. Wharton (1840), 3 Per. Ac Dav. 529 ; Waller r. l.aey 
(1840), 1 .Man. A: Cl. 51 ; C'onrtenay r. Williams (1811), 
3 Hare, 539 ; Milliams r. (Irifllths (1849), .4 Exeh. 995 ; 
Doaeon i\ Clrldley (IS'il), 24 li. J. V. I*. 17 ; Walker v. 
Dutler (18 '»(}), (J K. Ac D. 500; C’urleuis r. Mornlnarton 
(1857), 5 W^ It. 491. 

1570. Judgment unsatisfied.] — A 

judgment without satisfaction recovered against 
one of tw’o joint dt'htors is a bar to an action 
against the other ; —Secus^ where tlie debt is joint 
A: several. — King r. Hoaur (1811), 13 M, A: W. 
491 ; 2 Dow. Ac Ti. 3vS2 ; 1 New Israel, (’as. 72 ; II 
L. .1. Ex. 29 ; 1 ]>. T. O. 8. 171 ; 8 Jur. U27 ; 1.53 
E. B. 200. 

An nntati nits : —ConsH. Baker r. Sayers A: Foster (18G8), 17 
L, T. 579 : Kendall v. Hamilton (1879), 4 App. Cas, 501 ; 
Jfe Hodjjfson, Beckett v. Jtamsdnlo (1885), .41 Ph. D. 177. 
Apld. Cnmhefort r. C^hapman (1887), 19 Q. B. J). 229. 
Consd. MeliCod r. Power, (1898] 2 Ch. 295. Expld. 
Isaacs r. Salhstein, I191Gj 2 K. B. 139. Reid. Henry v. 
(iohlney (181G), 15 M, & W. 491 ; Newton e. Blunt 
(184G), 3 C. B. (575 ; Jie Morrison, lU p, W'aU>rfalI (1851). 

( Do (1. Ac Sin. 199 ; Buckland v. Jolinson (1851), 15 
i\ B. 115 ; Bermondsey Vestry v. Itamsey (1871), D. It. 
G C. P. 247 ; Jit Davison, p. (;huiul]er (1884), 13 
g. B. 1). 50 ; Pllley r, Itobmson (1887), 20 g. B. 1). 155 ; 
IkHJk V. l*iereo (1889), 23 g. B. D. 31G ; Blyth v. Fludgate, 
AIor«ran v. Blyth, Smith r. Blyth, 11891] 1 (‘h. 937 ; 

British South Africa (’o. r. C’ompanhia do Mocamhiquo, 
(1893] A. C, G02 ; Alidgley v. MidKloy, 11893] 3 Ph. 282 ; 
Wetcff- Prosser r. Evans (1894), 61 L. J. C^. B. 1 ; Moitd 
V. Westmorland (1902), 87 L T. G35 ; Parr r. Suoll, 
(1923] 1 K. B. 1. Mentd. Boddam r. Aforley (18.57), 

1 Do (1. & J. 1 ; Owen r. Wilkinson (1858), 5 (J, B. N. S. 
52G ; Phillips u. AVard (1803), 3 New Hep. 92 ; lie Wheal 
Ludeott Ac Wroy Ponsols Mines Po., Ex p. JaekHon (1809), 
21 L. T. 67 ; Biinsrncad v. Harrison (1872), L. H. 7 (’. 1*. 
517 ; Wcmvss r. Hopkins (1875), 44 L. J. M. (’. 101 ; 
Munster v. Cox (1885), 1 0 App. Cua. 080 ; Odell v. Cormack 
(1887), 19 g. B. D. 223 ; lie Crook, Ex p. CoUins (1891). 
06 L. T. 29 ; Hammond v. Schofleld, (3 891] 1 g. If. 453 ; 
Westmoreland Green & Blue Slate Po. r. Fcildeii, (1891) 
3 Ch. 15 ; C/hamberlyn v. Allen (1892), 30 Sol. Jo. 318 ; 
fie King & Bocslcy, Ex p. Homer (1894), 1 Mans. 50.5 ; 
Penny v. Wlrnblerion IJ. C. (1899), 68 L. J. g. B. 704 ; 
London Assocn. for Protection of Trade v. Groenlands, 
11916] 2 A. C. 15 ; Ooldrel, Foucord v. Sinclair Ac Hussian 
Chamber of Commerce In London, 11918] 1 K. B. 180 ; 
Moore v. Flanagan, 11920] 1 K. 11. 919 ; The Kouruk, 
11924] P. 110. 

1571. .] — An action, & a judg- 

ment against two persons who had borrowed 
money from pitfs., though the judgment is un- 
satisfied, constitute a bar to another action brouglit 
by the same pitfs. against a third person, who 
is afterwards discovered to have been really 
interested, as a partner, with the two debtors in 


Lne Dusmess lor tno purposes ot wiiica biie money 
had been borrowed, 

K. had, under a written aiTangomont bidween 
himself & W. Ac M., made large advances to thorn 
in respect of certain speculations in iron. W. Ac M. 
fell into difficulties. K. brouglit an ai'tion against 
them to recover the debt, Ac obtained judgment. 
This judgment remained unsatisfied. W. Ac M., 
who resided in Scotland, became bkpt., there Ai 
K. put in luH claim under the Scottisli sequestra- 
tion, & recovered a small dividend. K. then 
dtscovori'd that 11. had boon assoi'iated as a partner 
in tlie speculalions in iron, Ac bi*oug]it an action 
against him as having bt‘en jointly liable w'ith 
W. A: M. in respect of the advanci's i — Hcld : the 
action against II. wms not maintainable, the corn- 
tract having passed into a judginimt. - Kendall 
V. IlAKULTON (lS7fi), 4 Ajip. (liis. 501 ; 48 J.. J. 
Q. B. 705 ; 41 L. T. 418 ; 28 W. B. 07, II. J.. 

- Consd. lie IIodgMon, Beoketfc v. HaiURilale 
(1885), 31 Ph. 1). 177 ; Batleley r. C'onsolidatcd Bank 
(1880), 34 ('’h. D. 530. Expld. JiCduc v. Ward (1880), 54 

L. T. 211. Apld. Pambefoit r. Plmimian (1887), 19 
g. B. D. 229. Consd. Pilby v. HobiiiRon (1887), 20 
g. B. D. 15,». Expld. W’eall r. .lamos (189.4), 08 L. T. 
515. Consd. WcKiC'PruKRfr r. Evuiir, 11895] 1 Q. B. 108 ; 
MfLeod r. Power, (1898) 2 Ch. 295. Expld. laaneH v, 
Sulbslein, (19101 2 K. B. 139. Refd. lie Prook, Ex p. 
(’ollliiH (1891), 00 i,. T. 29 : Hammond v. Scliofleld, I189l I 

1 g. B. 15,1 : Hall r. Sim (1894), 10 T. L. IP 103 ; Morel 
r. W’ebtmorland (P.)02), 87 L. T. 635 ; Parr r. Suoll, 
119231 1 K. B. I ; Dultner v. Boujer (1924), 40 T. L. H. 
700. Mentd. lie MeHao, Forater v. DavH, Nordon v. 
MeHae (1883), 25 ('ll. D. 10 ; lie Davison, Kr p. Pbandler 
(1881), 13 g. B. 1). 50 ; MmiHter r. Pox (1885), 10 App. 
Puh. 080; Ddell r. C’ormuek (1887), D) g, B. D. 223 ; 
Beck r. Pierre (1889), 23 g. B. D. 310 ; Bl) tb v. Fludgato, 
Morjfun r. Blytn, Smith r. Blyth, 11891] 1 Pb. 337 ; lloaro 
V. Nihlrit, (1891) 1 g. B. 78] ; W'oHtmoreland Green & 
Blur Slatr Po. v. Frildrn. (18911 3 (’ll. 15 ; British South 
Africa Co. r. Pompanhia de Mocamblqnr, (1893J A. C. 

002 ; lie Outram, hx p. Ashwoilli A' Ontram (1893), 

03 L. .1. g. B. 308 : WMIhou, Sous r. Balrarrch Brook S.S. 
Po., (1893] 1 <^. B. 422 ; lie FrriiiRton, Er p. MuHort, 
(1891)1 g. IP 11 ; Hobinaon V. Grihel (1894). 01 L. .1. g. B. 
52; Wolfram r. Pox, Soiih, Burkiry, (1891] 1 g. IP 792 ; 
lie Hitsoii. PitHon r. UJtHon (1898), 07 L. J. (’b. 305 ; 
ErrP Pomra. v. Pinnrv, II 899] 2 Ph. 729; ^IrPheano a, 
G>lrB (No. 2), 11902] 1 (’h. 911; Podllm? v. Mowlem, 
(1914 j 2 K. IP 01 ; Goldrri, Fournrd v. Hinrlair Ac HusHian 
Pliamhrr of (jommorrr iii Jjondon, 11918] 1 K. B. 180; 
Norlmry Natzio r. (iritlltliH. (19181 2 K. TP 309 ; Hodrlgurz 
V. Spc>rr, 1DH9] A. (’. 5il ; Moorr v. Flauatfaii, 11920] 

1 K. IP 919 ; PlarkHon v. DavlcH, (19231 A. P. 100 ; The 
Kournk, (1921] P. 110; lie Pranlngtou A: Owen, [1925] 
(’h. 825. 

1572. ,] — An unsatisfied judg- 

ment against one joint contractor on a bill of 
exchange, given by him alone for the joint debt, 
is a bar to an action against the other joint con- 
traetor on tlie original contra (‘i. 

Bltfs. sold goods to a iiaitnersliip consisting of 
the deft. Ac W. Aft(*r the sale the paitnershifi 
was di.ssolved. Pitfs., wlio were not aware of the 
dissolution, dr(‘w bills for the price of t<he goods, 
wliicli were acc(*pied by W. in the partnership 
name Pitfs. sued W. in the partnership name on 
the lulls, Ac recovered judgmemt, whii’h was not 
satisfied. Pitfs. afttTw^ards sued deft, for the 
price of the goods: — Held: the case was wilhin 
the principle of Kendall v. linmiliony No. 1571, 
aniCy & the judgment against W. on the bills was 
an answ(T to the action. — Oambefort v. (Jhapman 
(1887), 19 Q. B. I). 229 ; 56 J,. .1, Q. B. 6.39 ; 57 
L. T. 625 ; 51 J. P. 455 ; 35 W. B. 838 ; 3 T. I.. K. 
738, I>. O. 

AnnotatioriM *Dbtd. & N.F. WoRK-ProsHcr v. Kvann, 
(18951 1 g. B. 108 . B«fd. iROaoH n. Balhstcdn, [1910] 

2 K. B. 130. Mentd. Wisram v. Cox, .Sous, Buckley, 

11894] 1 g. IP 792. 

1573. Cause of action not 

founded on guarantee,] — An unsatisfied judgment 
against one co-surety for a cheque given by him 
alone for the debt is not a bar to an action against 
the other co-surety on the original contract of 
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Gttarantee and Indemnity. 


Sect. 2 . — DiscTutrge from liahilHy : Suh~seci> 10, /!., 
C.^D.i 

__ Evans, ri«95] 1 

Q. 1\, ]08 ; (Jl L. J. Q. a. 1 ; 72 L. T. « ; 12 W. It. 
m; 11 T, J,. U. 12; 29 S<;J. Jo. 20 ; 9 K. 820, C. A. 

1574. Action against co-surety compro- 

mised— On part payment of debt & costs.] — B. & 
(>. b{*iTiK jointly ind(*bted to A., the lattt»r sued B. 
alone. lie remonsl rated upon the hardship of the 
c‘a8<*, alluded to circumstances which woidd pro- 
bably reduce pltf.’s demand if he gained a verdict, 
At proposed to put an end to the action by paying 
paii of tlie debt, At the costs of suit. This was 
agreed to, At a receipt given for the sum paid, 
wliich was slated to be for debt & costs in that 
action. A. afUTwards sued C. : — //eld : the 
composilion above-mentioned did not operate as 
a discliarge of the whole debt, but only to relieve 
B., A: it was no defcmce for 0.— Wattehs r. Smith 
(1S3I), 2 B. At Ad. 889 ; 1 E. J. K. B. 31 ; 109 
K. U. 1373. 

yinMitatimiH FoUd. Field r. PoldnR (1838). 8 Ad. Sc El. 00. 

Refd. Kiiiff r. Jloare (1844), 13 M. &W. 404 ; ]{e ArndiaKe. 

Kx p. (lood (1877), /i Cli. 1). 4(1 ; Hr WoluierHhauseii, 

WolmerKhiiUHcn v. WoInierahmiRen (1890), 02 L. T. f>41. 

Mentd. Iwuuh v. Halbntein. 1 1010] 2 K. 11. 130. 

Bills of exchange.] — See Bills of Kxcilange, 
Vol. VJ., pp. 389-391, 406-408, Nos. 2553-2564, 
2012 2651. 


r. Jowf and Several TAabilily, 

See, (fenerally, Bonds, Vol. Vll., pp. 192-101, 
237 238 ; ()0NTH\(rr, Vol. XII., pp. 510 ei seq, 
1576. General rule — Co-surety released unless 
rights reserved.]— II alt jyrr r. Taylor (1921), 151 
E. T. Jo. 176. 

1576. When other sureties discharged— Obligee 
making obligor his executor.]— If the obligee in a 
joint A several bond, make one of two obligors Ida 
(‘xor., with others, the action on the bond is dis- 
ci uu*g(*d ns to both obligors. — Ohektiiam r. Ward 
(1797), 1 Bos. At P. 030 ; 126 E. K. 1102. 

.I.i , it, lu . AmU 11 111 . 


AnnoUitimm : Ajpld. NIcIiolKon r. Pevlll (18.36), 4 Ad. Ac El. 
Conid. Me WdlmcrHliaTiaeii, WolmorMliaaHt'ii 

rini<ul>.iii.j.,,i I rii i.x • ■ 


67 ft. wwMsw. i» ,, ......V/* „ 

WolincrHliauMcn (1890), 62 L. 'l\ .ill. Reid. Frottkley v. 

^ 1**^ * Keursley r. (jole (1846), 1(5 

M. & \V. 128 ; F^aiiH v. Itrcinndjrt* ( 1 85ft). 4 W. U. 101 ; 
) ‘J. r. Rljth. ir^rnitb v. JUyth, 

lioarnc, Davoy r. IRmnio, |1«06] 
1 Ch, 697. Mentd. Ford r. Hooch (1818), 11 Q. IJ. 852. 


1577. Acceptance of payment from co- 

surety — Receipt in discharge.] — In astfnmpml on a 
promissory note, it was pleaded tliat, 11. owing 
pltf. £299, pltf. agreed with B., 8. B., A: deft., 
that they should give pltf.. At he should accept, 
their joint At 8(*veral note for £299 as a satisfaction 
At security for the debt, which was done. It was 
further pleaded that, the note Ixdng due. At the 
debt unpaid, & pltf. having sued the tlu'ee makers, 
it w^as agreed that the action should ceasi*, At that 
the three makc^rs should give tlioir tlm'o joint Ac 
several notes for £52 18i». 8d. at tliirteon months, 
At £110 13«. 4(i. A: £56 E'b#. Sd, at longer periods, 
as a satisfaction Ac security for £200 parcel of the 
debt due from J. B, with interest; & the notes 
were so given. It was further pleaded that, the 
first note being due At unpaid. At the second (now 
sued upon) not yot due, S. B. agreed with pltf. 

did pay him, £100 in discharge of 8. K.’s 
liability on the thi*ee last-mentioned notes, Ac pltf. 
accepted the same in such discharge, Ac gave up 


to S. R. the first of the three notes, indorsed upon 
the note now sued upon a receipt of £4:7 Is. 4d. on 
account, erased 8. B.’s name from this note, Ac 
discharged Idm from further liability thereon. 
These facts being admitted, Ac it being answered 
that the last-mentioned transaction -with fl. K. 
took place witliout deft.’8 knowledge or consent, 
which was not denied : — Held : the discharge of 
8. K. by pltf. discharged the deft. — Nicholson v. 
Bevill (1836), 4 Ad. Ac EI. 675 ; 1 Har. Ac W. 766 ; 
5 E. J. K. B. 129 ; 111 E. R. 941 ; svb now, 
Niror.soN v, Beveu., 6 Nev. Ac M. K. B. 192. 


Annotations: — Consd. Thompson v. Lack (1846), 3 C. B. 
540. Expld. Me Armltage, Exp. Good (1877), 6 Ch. D. 46. 
Diatd. Cardwell v. ainlth (1886), 2 T. L. R. 779. Conid. 
Jie Wolmershauaen, WolmershauHen v. Wolmersbausen 
(1890), 62 L. T. .*>41. Refd. KearHlcy v. Colo (1846), 16 
M. & W'. 128 ; Owen v. Homan (1850), 13 Beav. 196 ; 
KvatiH e. Bremridge (18.5ft), 2 K. Ar J. 174 ; I’rieo v. Barker 
(1855), 4 K. & B. 760 ; Webb v. Hewitt (1857), 3 K. Ac J. 
438 ; Bateson r. Gosling (1871), L. H. 7 C. P. 9 ; Simpson 
V, Henning (187ft). L. K. 10 O. B. 406 ; Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, 11891] 1 Ch. 337. 


1578. Judgment debt.] — A. Ac B, 

became liable on a “ joint & several ** guarantee 
to a bank for a sum of £6,000 owing to the bank 
from a co. Subsequently the bank obtained 
judgment fm* that sum against A. Ac B. “ iohitly 
Ar severally.** The judgment not being satisfied, 
the bank presented a bkpey. petition against B. 
alone for the whole judgment debt, but the 
petition was withdrawn upon terms arranged 
between B. Ac the bank Ac embodied in a receipt 
given to B. by the bank for £3,000 partly in cash 
& partly in bills paid Ac given by B, “ in full 
discharge of all claims by the bank against B. in 
connection with the co.. & all guarantees given by 
him to the bank in connection with that co., & 
in settlement of any outstanding questions as to 
the amount duo to the bank.’* The bank tlien 
presented a bkpey. petition against A. alone for 
£3,000, the alleged “ balance ’* of tlie judgment 
debt of £6,000 : - Held : the receipt amounted to 
an accord Ac satisfaction equivalent to a release of 
B. from the entire joint Ac several judgment debt, 
there being no surrounding circumstances qualify- 
ing its effect as an absolute release in terms, & 
consequently by reason of the release of A.*s co- 
debtor there was no debt to support bkpey. 
proceedings against A. 

The rule of law that the release of one of two 
joint debtors under a joint A. several obligation 
operates as a release of the other ai)plies as much 
to a judgment debt as to any other obligation.- - 
lie E. W. A., [1961 J 2 K. B. 642 ; 70 E. J. K. B. 
810 ; 85 li. T. 31 ; 49 W. B. 642 ; 8 Mans. 260 ; 
sxib 7iom, Re E. W. A,, Ex p. Debtor, 45 Sol. Jo. 
638, 0. A. 

”■ Expld. St Distd. Re A Debtor (1913), 109 

1579. Judgment against oo-surety— Judg- 

ment unsatisfied.] — K ino v , IIoare, No. 1670, 
ante. 

1580. No Intention to discharge other 

surety.] — Two persons joined in a joint & several 
promissory note as co-sureties for a third person. 
One co-surcty having been sued to judgment by 
the creditor for the full amount, paid a smaller 
sum “ in full discharge of the debt, & costs in the 
action against me.** In an action by the creditor 
against the other co-surety, it was found that 
there had been no intention between the parties 


PART IX. 8ECJT. 2. SUB-SECT. 10.- 
d. General rtilr.) — A release 1 
the ciyditor of one or more Joint 
Heyeral sureties, nr giving time to o 
surety without the consent of the c 
sureties, releases the others. — Sr a 


DIN AVIAN AmkRICAN NATIONAL BANK 
OK Minnkapolis e. Knkeland (1913), 
24 W. L. R. 687 ; 4 W\ W. R. 944. 
—CAN. 

•. IHsrharge of mtrety an payment 
of prapariionate ih(ne — fiatnlify of co- 


sureties for 6o/ancc.)— A discharge by 
a creditor of one of several parties 
bound jointly & severally as cauuoners, 
upon payment of his share of the debt, 
docs not liberate the co*cautioiier8 
from their joint fc several liability for 
the balance.— CniTBc^ or Enolani) 
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to the first action that any right of pit!., or the 
first co-stirety against the second co-surety should 
be discharged : — Held : pltf. was entitled to re- 
cover in the second action. — C ardwkll v, Sahtii 
(1880), 2 T. L. 11. 779, 1). V. 

1681. Release of co-surety by deed.] — 

Sembie : if a creditor release by deed one of two 
sureties, wlio are jointly & severally liable', the 
other is also discharged. — E vans v', Bremrtdok 
( 1855), 2 K. & J. 174 ; 25 L. J. Ch. 102 ; 20 
E. T. O. 8. 104 ; 2 Jur. N. S. 134 ; 4 W. 11. 101 ; 
09 E. R. 741 ; on appeal (1850), 8 De G. M. ^ G. 
100, L. JJ. 

Annoiatiotis : — Befd. Cuinberlcge v. Lawson <1857), 26 
L. J. P. 12U ; Bockett r. Add^'iiian (1882), 1) Q. B. J>. 
783. Mentd. Spai^ht r. Powuo, Kdwards r. Spaitrbt 
(1863), 1 Uem. & M. 359 ; Waterlow v. Bacon (18(}6). 3.5 
L. J. ('h. C43 ; Cooper v, Evans (1867), L. B. 4 Eq, 4.'» ; 
Luke r. South Kensiiiffton Hotel Co. (1S79), 27 W. B. 
514 ; Iloyel Albert Hall Corpn. t>. Winchilflea (1891), 7 
T. L. It. 362 ; EUcsmcrc Brewerj' Co. i\ Cooper, 118901 
1 Q. B. 75 ; National l^rovinrial Bank of England r. 
Braokenbury (1906), 22 T. L. H. 797. 

Bills of exchange .] — Sec Bills of ExciiANaE* 
Vol. VJ., pp. 3S9-.391, 400-^08, Nos. 25.53 2501, 
2042-2051. 

D, Several LiahUiiy. 

See, generally. Bonds, Vol. VII., pp. 192-191, 
237-238; Gontract.s, Vol. XII., pp. 510 et seq. 

1582. Other sureties not discharged — Unless right 
to contribution affected.] — (1) Where two or more 
sureties contract severally the creditor does not 
break the contract witli one of tliem by rc'Ieasing 
the other. The contract remaining entire, the 
surety in order to escape liability must show an 
existing right to contribution from liis co-surety 
wljicli has been taken away or injuriously attected 
by his release; — Held: in an action upon a 
guarant-e<', a plea to the effect that M. was tlie 
deft.’s co-surety, A: liad he(*u rch'ased in considera- 
tion of a iK'W guarantee giv<‘u to plif., constituted 
no defence ; tlje plea nowhere averring or implying 
that the liability was joint, or that deft. b(‘ca!m* 
surety on the faitli f>f M.’s co-suretyshi}*, or that 
any riglit of contribution had arisen against M. 
which had been taken away or injuriously affected 
or that deft, had suffered any (lamage or injury 
by the substitution described. 

(2) A suret/y is discharged by the creditor dealing 
with the principal or with a co-surety in a manner 
at variance with the contract, the performance of 
which the surety had guaranteed {per Gnn.).-- 
Ward V. NATiONAii Bank of New Zealand 
( 1883), 8 App. Cas. 755 ; 52 L. J. P. C. 05 ; 49 
L. T. 315, J>. G. 

Annotation : — As to (2) Refd. Jte WolnicrshauHcn, Wolinem- 
hauHcii r. WolmeiM* hausen (1890), 38 W. It. 537. 

1583. Bankruptcy of oo-surety — Original 

joint liability becoming several.]--/iCe Wolmkk.s- 

HAUSEN, WoLMERSIIAUSBN V. WOLMERRHAUHEN, 
No. 1186, ante, 

1584. Compromise between creditor 


& trustee— Precluding receipt of dividend .] — Re 

WOLMERSHATTSEN, WOLMERflHAUSEN V, WOTAfERS- 
HAU8EN, No. 1180, ante, 

R, Rcsen'aiion of Rights Against other Sureties, 

1585. Validity of reservation — Power of creditor 
to reserve— On composition with co-surety.] — R-e 

Slade, Ex p, Oarstair«, No. 1654, ante, 

1586. Reservation by parol — Prior to release 

— Evidence of reservation inadmissible.] — In a suit, 
against one of five joint A; several sureties, it 
appeared that the creditor had, without deft.’s 
knowledge A consent, released another of the 
sureties “ from all dehts due by him to (the 
creditor) at this date ’* ; — Held : the creditor 
could not recover, A the legal eCfect of tlio release 
could not bo modified by evidence of verbal 
negotiations jwior to the release for the purpose 
of showing an agreement superseded by the release 
lo reserve riglit s against the sureties. — Mercantile 
Bank of Sydney v, Taylor, [1893] A. 0. 317 ; 57 
J. P. 741 ; 9 T. L. U. 403 ; 1 B. 371, P. C. 

1587. ElTect of reservation— Other sureties not 
discharged— Power reserved to sue released surety 
— Jointly with other sureties.] — A release was given 
by pltfs. to A., one of two partners, with a pro- 
vision that it should not prejudice any claims 
which pltfs. might liavo against B., the other 
pai-tner ; A that in order t>o enforce the (daims 
agaitibi B., it should be lawful for pltfs. to sue A., 
either jointly with B. or separately. In an action 
by pltfs. against A. A B., tliis redeast* liaving been 
pleaded by A. A set out on oyer in tlu' rejilication, 
with an averimmi that the action was i)i'osecuted 
against A. jointly with B., for the jiurpose of 
enabling pltfs. to recover payment of moneys due 
from B. A A. to pltfs., (‘ithor out of the joint 
estate of B. A A., or from B. or his sopoi'ate esiaUs 
the replication was dcTmirred to, A the demurrer 
ovoiTulcd. -Holly v. Forbeh (1820), 2 Brod. A 
Bing. 38 ; 4 Moore, V, P, 4 48 ; 129 E. H. 871. 

A mwtatwns : Consd. 'IVopiMiTiy r. Yoiijik (JH24), 3 B. &. (k 
20h ; (V>rku v. Nanh (1832), 9 BJitiyr. 311. Expld. & Dilltd. 
Wnn%ick v UJohardHOti (1844), 14 Him. 281. Folld. 
ThoiiipHon V. Lack (1816), 3 C\ B. 540. Apld. Wlllla a. 
Do CaHtro (1858), 4 (!. B. N. S. 216. Consd. BalcHon r. 
(losliJipr (1871), L. a. 7 O. P. 9. Reid. Watlcra v. HiulLh 
(I8.il), 2 B. A: Art, 889 ; fir Barrow & (lortih'B, Ear p, 
C’hrlHty (1832), 2 Dear. & Ch. 155 ; AnRcll v. linker 
(1850), 1.5 Q. B. 20 ; Owen v. Homan (1851), 3 Mac. «c O. 
378 ; Oiirroy v. ArmltoRu (1858). 0 W. It, 510 ; Orem v. 
Wymi (1868), L. B. 7 Kq. 28 ; Hooper r. Maraball (1869), 
39 L.J.C.1M4 ; y^rK. W.A.(1901),85L.T,31. Mentd. 
Morlcy v. Froar (1830), 4 Moo. «c P. 305 ; Hlmona v. 
.JohiiHon (1832), 3 li. Ac Art. 175 ; Upton v, Upton (1832), 
J Dowl. 400 ; KcnrBlcy r. Colo (1846), 16 M. & W. 128 ; 
Ford V. Beech (1848). 11 (). B. 852; Hqulro r. Ford 
(18,»1), 9 Hnro, 47 ; Poiufret r. Perring (1854), 18 Beav. 
618 ; Price v. Barker (1855), 4 K. Ac B. 760. 

15 gg. ,] — release to one of twf» 

sureties who had entered into a joint A several 
covenant to pay an annuity, in default of payment 
by the grantor, was accompanied by a proviso, 
that such release should not i>rcjudice the right 
of the grantee to enforce its i)ayment against th(' 


Life & Fire Asscranck C o. a Hodoks 
& Macadam (1857), 29 He. Jar. 486. — 

BOOT. 

f. .) — CauRcu OF Eng- 
land Life & Fire AssuitANCF CJo. ». 
Wink (1857), 19 Dnnl. (Ct. of Se«-?.) 
1079.— SCOT. 

PART IX. SECT. 2, SUB-SECT. lO.-^D. 

16821. Otlicr mireiies not dUaharoed — 
Unless right to contribution affected .] — 
The C. CO. & D. by noparate indepenrtent 
con tracts guaranteed to pltfa. tho good 
conduct in office of B. Pltfa. Bued the 
C oo.» who pleaded that jpltfs. had dis- 
ohaiged D. from liability under hlR 
policy, A that this also dischargfMl 


tlicm : " l/eld : even If pltfs. hart ho 
( liHChargrd D,, Uuh opeiatert onJj lo 
release tho C, co, to tho extent lo 
which the3’ would have hart a right of 
contribution from D. — London (Citv) 
V, CrnZKNH’ iNSlTKANCJt. Co. (1887), 13 
O. K, 713. CAN. 

1682 11. — ' AVhero two or 

more miretles <*oiitract severally, the 
creditor rtoos not bre-ak tho contract 
with one of them by roleoHing tho 
other. The contract romainlng entire, 
the surety In order to escape liability , 
must show an exlHting right to contribu- 
tion from his oo-surety, wliloh has 
been taken away or injuriously effected 
by bis release. — MFJtcHANTs Bank op 


Canada v, GirmiUK (1915), 32 

W. L. 11. 4h4.~ CAN. 

g. Separate art Urns hr might — 

One surety discharged,] — Whore separate 
actions are brought against two 
KuretioH, the discharge of one docs not 
operate aH a discharge of tho other.- - 
BCUWEPL V. KT)I 80 .\ (1810), 3 Out. 
Big. 5733.— CAN. 

PART IX. SECT. 2, SUB-SECT. 10.~E. 

h. General rule.] — An agreement 

for tho reservation of rights against 
co-debtors Is not a release of the otlier 
dohtors. — J^NRHGAN Sc UANHFOHJ} V. 
Habkatoon, etc. Co. (1915), 31 

W. L. K. 673 ; 8 W. W. K. H)31 ; 8 
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Guarantee and Indemnity, 


Sect, 2. — Discharge from liahiUiy : Suh-aecf. 10,. 


jfrantor & tho other surety, or either of them : — 
Held : the proviso restrained the operation of the 
release, & the liability of the co-surety was not 
affected by such release, — T hompson v . Lack 

( 1840 ), (\ B. 510 ; 10 L. J. C. V. ir, ; 8 L. T. O. S. 
142 ; 120 E. K. 210. 

Annotation Reid. I'rico v. Barker (IHriri), 4 K. & B. 7G0. 

1 689. Release construed as covenant not to 

sue.]— ^Bo an action for goods sold <te delivered, 
deft, pleaded that the causes of action accrued 
to pltfs. against deft. A. B. &; (/., jointly, & not 
otherwise, <to not separately against deft., A- that 
deft. A. A., B., & C., were jointly liable to pltfs. 
in respect of tlie causes of action in the declaration, 
A; not otherwise ; A that, aft(*r the accruing of 
the causes of action, A before suit, pltfs. by deed 
redeosed A., B., A 0. from the said causes of action, 
etc. Keplication, that the deed in the plea 
Tnentioned was a deed of assignment by A., B., A 
0., of their estate A effects for the benefit of their 
creditors, A (‘ontained words i)urporting, if con- 
sidered without r(‘ference to any other ])art of the 
deed, to release as in the jdea pleaded, but that, | 
in anotlHT A earlier j)art of the same deed, it was 
agreed A declarc'd in the words following, i.e. 

“ that it shall be lawful for the credit/ors to execute 
these ))r(*HentH without prejudice to any nitge., 
lien, or 8(»curity which th<‘y may liave for their 
r(‘H|)ective debts, or any part thereof, or to any 
claim against any Hur(*ty or sureties or any other 
person or j)ersons who may be liaide for thci)nyiuent 
thereof ” ; A that all the crc‘ditt)rs who executed 
the deed, executed the same without prejudice 
as aforesaid ; A so pltfs. said that dett. was not 
releas<*d ns in A by the plea supposed 7/c/d ; on 
deinuiT(‘r, taking the plea A replication together, 
the <h‘ed ai)peared to amount only to a covenant 
not to HU(* A., |{., A A not to a release ; A, 
conseqiKudly, that the liability of deft., whether 
joint <udy, or joint A severai, Wiis not thereby 
discharged. - Wii.i.rs v. I)i2 (’astiio (1858), 4. 

B. N. H. 210 ; 27 L. J. (\ 1\ 212 ; 21 L. T. O. S. 
121 ; 0 W. B. 500 ; 110 K. B. 1000. 

1593. .] llALLi^rr i;. Taybou (1021 ), 

151 \u T. Jo. 170. 


HITH-SK(’T. II. - BlVC>C \TU)N op TIIK OrAHANTKr:. 

A. Novation. 

iVee, generally, (\>NTiiA<T, \’ol. XIT., pp. 500 
el aeq. * 

1691. General rule.l- BRAnpoRi) Oi.d Bank r. 
SiJTCBiFPR, No. 482, ante. 

1692. Substituted agreement- -Revokes guaran- 
tee — Sale of goods. I — Declaration stated that deft, 
guaranteed pltf. in supplying goods to one II. 
Idea, that, befoi’o breach, it was agi’ccnl between 
pltf. A deft, that pltf. should supi)ly goods to H. 
A tliat they shoxild bo paid for at the end of three 
months by a bill at four months to be accepted by 
deft., which agreeinent pltf., before oreach, 
accepted in discharge of the former agreement, A 
released deft, from the performance thereof : — 


Held: (1) the second agreement was an original 
undertaking, A did not require to bo in writing 
under 8tat. Frauds ; (2) it was not an accord A 
satisfaction, A it was a defence to the action as 
being a substituted contract, — Taylor v. Hilary 
(1835), 1 Or. M. A R. 741 ; 3 Dowl. 461 ; 1 Gale, 
22 ; 6 Tyr. 373 ; 4 L. J, Ex. 72 ; 149 E. R. 
1279. 

Annotations: — As to (1) Reid. Adams r. Wordloy (1836), 

2 dale, 29. (ikncrally, Mentd. Uuyseldcn r. Stall 

5 Ad. A Kl. 153 ; Joucs r. Namiey (183G), Tyr. ic Ur. 631. 

1593 . Surety not consenting.]- A. 

owed £24,000 to B., which 0. guaranteed ; then 
B. agreed to take £12,000 on the joint notes of 

A. A C., A gave up the guarantee ; the notes were 
not made A fiats issued against A. A 0. ; — Held : 

B. eould only prove what remained due of the 
£12,000, as the original guarantee was not revived. 

If this second agreement had been entered into 
without tho eonsent of . . . the surety, the latter 
would have be(»u entirely discharged, b<‘cause it 
would have ])revcnted the creditor from suing 
tlie principal on the first agreeinent (Erskink, 
Lorymer, F.C p. Dowell (1830), 1 
Dcac. 378 ; 2 Mont. A A. 532. 

1594 . Insurance policy.] — A surety 

guaranteed payment of the premiums upon a life 
policy, which had been assigned by tin* principal 
debtor to his cnnlitor to secure pa>^ncnt of pait 
of the di'bt. Subsequently, the creditor, without 
the knowledge of the surety, agreed with tho 
debtor to take the security A the liability of tho 
debtor A surety to pay tlu* pi*emiums thereon in 
substitution for tho iiersonal liability of the debtor, 
in respect of that portion of the debt, A releascil 
the debtor from personal liability in respect 
thereof Held : this arrangement discharged the 
surety. — Lowes r. Maihuian A Fkaron (1884), 
1 T. \j. B. 6 ; Gab. A El. 240. 

1595. Transfer of debt — To new creditor.] — 
Bradford Old Bank r. Sutcliffe, No. 482, 
ante. 

Effect of taking other security from debtor.] — 

See Sub-sect. 9, B. (c), ante. 

B. Notice to Determine. 

1696. Whether revocable by notice— Continuing 
guarantee— Supply of goods.] — Bastow v. Bennett, 
No. 626, ante. 

1597. Banking guarantee.] — Bur- 

(.esh V. Eve, No. 666, ante. 

1598 . Under seal.]- Be (’race, Bal- 

four V. OrACE, No. 1626, ])ost. 

1589, Guarantee for rent.] — Deft.’s 

gardener entered into oceupation of a cottage 
belonging to pltf. A deft, guaranteed the rent for 
three months A from week to ’week theivafter. 
Four months aftiT the timaney began the gardener 
left deft.’s service A deft, then give pltf. a week’s 
notice of the t(‘rnunation of the guarantee :—IIeld : 
the guarantee wius terminable by notice. — WiNO- 
FTKBD V. De St. Groix (1919), *25 T. L. R. 432, 
I). (\ 

1500. Guarantee under seal.]— A letter 

from a surety for a collector to the obligees of Ids 
bond, stating that he will not be liable aftt^r the 
date of the letter, is no defence to an action on the 
bond for a deficit, subsequent to the hotter, if it 


Sask. L. 11. 201 ; 21 1). L. B. 866.— 

CAN. 

k. .1 — Lewis r. Anstiiuther 

(1852), 1.5 Dual. (a. of Seas.) 260 ; 
2,5 8c. Jur. 172 ; 2 Stuart, 131.- SCOT. 

PART IX. SECT. 2, SUB-SECT. 11.— A. 
15911. Qtneral rulr.]- Lewis v. 


D’Entiu.moxt (1897), 29 N. 8. K. 
546.— CAN. 

l. SubstitHted agrfemmt — Tirrokrs 
ffaaranire.] — Oxford Towvsnii* v. 
Oaiu (1888), 16 O. ll. 362.— CAN. 

m. .] — Canada I^r- 

MANENT L. & S. Co. r. lUu. (1899), 30 
O. R. 557.— CAN, 


PART IX. SECT. 2, SUB-SECT. 11.— B. 

n. Validity of notice — A otice by 
one of tico sureties.] — Dcfta. executed 
a bond as sureties for K., which 
recited his apeniutiuent as ofront for 
pltfs. About three months after the 
execution of the bond, defts., or one of 
them, wrote to pltfs . ; — Held : whether 
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be not pleaded specially. Qu. : if it be pleaded. — 
Hough v. Waiui (1824), 1 C. & P. 151, N. P. 

1601. ,]■ — B. being hired as a clerk to 

A. & CO., but not for any definite period, 0. & 1). 
joined with him in a bond to secure his duly 
accounting for his assets; 0. died, liis extrix. 
gave a written notice to A. tk co., that she would no 
longer remain surety ; A. & co. coiumunicated this 
notice to B., requii*ed & obtained from him the 
bond of another surety ; D. died, A: also tin* new 
surety ; &, four years A: a hiUf after the death of 
Cl., B. died, when deficiencies were found in lus 
accounts, subsequent to tlio notice: — lldd : 
the extrix. of O. had no equity to restrain A. A: 
CO. from proceeding at law on tin* bond. — (Iokuon 
V. 0alvp:iit (1828), 4 Buss. 5Sl ; 38 E. B. 024, L. (’. 

A notation: — Be!d. Jie Croce, liaUoui' v. Croce, 11U02J 1 

Oil. / 33. 

1602. Parol notice.] — (1) By an agree* 

ment between pltfs., a Solvmcy (Guarantee (lo., 
& defts., in consideration of a certain sum, it was 
agreed that the funds of the co. should be subjt'cl A: 
liable to make good to defts. the loss occasioned to 
them during the term of tw’o years by reason of 
any of the purchaser's of their goods becoming 
bkpt., etc., witliin such time, A: during any future 
])eriod in res])oct whereof the co. should consent 
to rec('ivo further payments, but subject to certain 
conditio rw indorsed on the instrument. One of 
the conditions indorsed was, that all guaranhH\s, 
wliatever might be the original term, sliould, from 
the expirat ion of such original term, b(‘ tn'atcd as a 
renew'ed contract of tlie hlv(* natun^ Ac conditions, 
unless either the ineiii])er lulei'ested therein or the 
board of direetoi's .sliould give two c«il<‘ndar 
montlis’ noti<e of aii iuteutiou lad to renew the 
same : — //M : the removed contract was not itself 
to be deemed t<» contain this particular condition 
as to renewal, A: tlierefore, even in tlu* abhene(‘ ol 
notice, tlie etuitract did not extend Injyoud one 
renewal I . 

(2) The agre(‘ment w^as signed by tlire(‘ directors, 
on behalf of the co., Ac by detts., Ac also sealed W’ith 
the CO. ’s seal : ffcld : the seal was only a statutcu’y 
authentieat ion of the contract , Ac the instrument 
declared on w'as Iherelore not a deed, Ac conse- 
quently th(' agreement might be rescinded by 
])arol. — S olvency Mutual CirAiiAN'j’Eit] do. 
Fuoank (I8dl), 7 ir. Ac N. 5 ; 31 L. J. Ex. 1U3 ; 7 
Jur. N. S. 890 ; 158 E. B. 3()y. 

AnnoUitwn • (knrraUy, Mentd. lie Solvcuev Mutual 

dual ant ec Co., Hawthorne ’b CahO {18(52), 6 L. T. 574. 

1603. Guarantee for which consideration 

given once for ali.J -^Lloyd’s v. IIaupeu, No. 571, 

1604. Guarantee for future advances — 

Creditor not obiiged to make such advances.] - 
IjLOYD’s r. JiAUPEii, No. 571, anio. 

1605. Necessity for notice— Guarantee expressed 
to be renewabie.J — Solvency Mutual Guakantee 
C o. V, Pkoane. No. 1002, ante, 

1606. Validity of notice — Guarantee for specifle 
period — Notice within such period.] — O fp'ord v. 
Davies, No. 25, ante, 

1607. Power given to representatives of 

sureUeSy-Notice by executors.] — A joint At several 
continuing guarantee bond provided that the 
obligoi*s or any one or more of them, or their 
respective “ representatives,’' might determine 


their or liis liability by a month’s notice in writing 
to the obligees. One of the obligoi's having died, 
his exor., who was unaware of the bond, gave the 
obligee’s notice only of his death : — Held : 
“ representatives *’ included oxoits. & not with* 
standing the notice the estate of deceased obligor 
was liable for indebtedness incurred by the 
principal debtors after liis death . — Re Silvester, 
Midland By. Oo. v, Silvester (1895), 1 Oh. 573 ; 
($4 L. ,1. Oh. 390 ; 72 L. T. 283 ; 43 W. B. 443 ; 
39 Sol. Jo. 333 ; 13 B. 4 48. 

AnnoUiium : — Consd. lie Cratjo, Balfour v, Craco, [1902] 1 

Ch. 733. 

1608. To be given by each & all of sureties 

•—Notice by one only.] — By an agrt'oment the six 
signatories thereto jointly Ac severally agreed with 
a Oanadian bank to guarantee repayment up to a 
fixed sum of all liabilities, including interest, wliich 
a customer liad or should incur to the bank : it 
was pinivided that the agi*eement should bo a 
continuing guivranteo “ until the undersigned, or 
the exor. or administrator of the undesigned, 
shall have given the bank notice in writing to make 
no further advances on the security of this 
guarantee.” In 1913, the bank, without notice 
to the guarantors but witli the assent of the debtor, 
increased tlie rate of interest uj)on tJie advances 
to 8 per cent., though by the Bank Act it was 
illegal for a bank to charge more than 7 per cent. 
Subsequently one of the signatories died Ac liis 
exors. gave notice purporting to terminate tho 
liability of the estate of deceased under the 
guarantc'o : dichl : (1 ) tho guarantee remained 

in force against all tho guarantors until ('ach Ac 
all of them or tlu‘ir rc'spoctive exors. or adminis- 
trators, gave notice to determine it; (2) the 
increase in tJie rati» of interest did not discharge' 
the guarantors, but they won* liable for tho principal 
sum advanc<*d Ac for sucli int(‘rosb as the d<3btor 
was l(‘gally liahh* to pay, — Eghert v. National 
Grown Bane, | I91Sj A. G. 903 ; suh nom. Egbert 
V. Northern Grown Bvnic, 87 L. .1. 1\ G. 180; 
119 Ji. T. 059 ; 35 T. 1.. H. I. P. G. 

Notice of death ot surety —Not equivalent to 

notice to determine.] — See No. 1007, ante, 

(\ Death, 

{a) ('reditor, 

Sie Morcantile Law Amendment Act, 1850 
(c. 97), s. 4 ; Partnei'shii) Act, 1890 (c. 39), s. 18. 

1609. Death of one creditor— Partner— Banking 
I guarantee.] — Whore a bond by A., reciting that II. 

‘ intended to open a banking aeeount with G., J),, 

Ac E., as liis bankei*s, was eonditioned for payment 
I to tli(*m of all sums from lime to time advanced to 
' B. at the hanking hous«* of G., 1),, Ac E. : — Held : 
on t-.’s death such obligation ce;ised, Ac did not 
cover tuture advanc(*s made afttT another jiartner 
wcvS taken in ; Ac B. wiio was indebted to tlie 
house at (\’h d(*ath having afterwards paid off the* 
balance wdiich was ajiplied at tlu' time to tho old 
debt incurred in G.’s lih'tirne, A. was wholly 
discharged from his obligation. —Strange v, Lee 
(1803), 3 East, 484 ; 102 E. B. (382. 

Aniiotuhon ; — Apld. Dance v, Cilrdlcr (1801), 1 IJos. & 1*. N. 

Jt. 34. 

1610. .] — A bond conditioned 

to repay to five persons all sums advanced by them 
or any of tliem in their capacity of bankers, will 


pltfs. were notified by one or both 
deft«., tlie latter Mere dmeharj?c‘rl. — 
North British Mi:hc\ntilk Issiit- 
ANCE C'o. r. Kean (1888), 10 O. K. 
117.— CAN. 

— Tho rc*eall of tho 
ffuarautoo by a surety would not In 
every case debar the creditor from 


Ei'^inir time to tho debtor after tho 
date of the iecalJ.--JlAMiLTON's Lxp- 
(S I OR V . Bank of Scoiland, I1913J 
S. C. 743 —SCOT. 

PART IX. SECT. 2, SUB-SECT. 11.— 
C. (a). 

p. VtaUi of ofie ci editor — Vartner,^ 


— Deft. Kuurantecd the price of (roods 
supplied hy C, 6c Sons to Q. (}. dlo<i : 
— In id : the death of 0. diHsolvcd tho 
firm of C, & Hons, & put an end to the 
<‘ontract of suretyship.— Oomuravw 
Brewing 6c Malting CJo. t;. Starhs 
(1886), 11 A. It. 156 ; rcvMl, 12 S. (\ It. 
571.— CAN. 
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Seel. 2 . — Discharge from liabUiiy: *8ub-sect 11, C. 

(g), (b) (r;) L] 

not oxtond to sums advanced after the decease of 
one of the five by the four survivors, the four then 
acting as bankers. — W k^itoist v. Barton (1812), 4 
Taunt. 013 ; 128 E. B, 495. 

AfiJiotaiwns : — Apld. Slnwon v. Cooko (1824), 1 Bing. 4.'>2. 

Befd. Buckliouae v. ilaJl (1805), 34 L. J. Q. B. lU. 

1611. .] — ^A., B., & 0., carrying 

on business in co-partnership for a teiin, wliich 
would expire on Feb. 19, 1807, under arts, which 
empowered A., in case of his death during the 
term, to bequeath liis share of tlie trade in favour 
of his wife or cliildren, S. a customer of the bank, 

6 a surety, covenanted that they, or one of them, 

would pay to A., B., A; 0., the survivors or survivor 
of tiiem, etc., all sums, wliich, on, before, or until 
hVb. 14, 1807, should become due from the 
customer to A., B., C., the suiwivors or survivor 

of them, etc. ; A, died, liaving bequeathed his 
hharfj of tin* eonceru to his exoi’s., in trust for his 
children : th(j busiiicbs continued to be carried on 
under th(‘ same iirm as before, eSc liis exors. int<*r- 
lt*red in thii managenumt, shared in the ])roiits. 
At the tim<‘ of A.’s death, the balance due from S. 
to tJie bank was upwards of £11,000 ; after that 
lime H. continue hI Jiis dealings with the bank in 
the same manner as i)reviously, paying in more 
than £1 1,000 within a ft‘W weeks after A.’s death, 
but drawing out, during the same i)criod, a larger 
sum ; 6c these suhscMpituit divdings were contained 
in th(‘ same account current with the preceding 
d(*alings ; some y(‘ai*8 afbu'W'ards, 8. became 
insolvent, being ind(‘bt(‘d to the bank in a balance 
of £10,000 6c upwards:- livid: (1) the partner- 
sliij), which carri<*d on tlie busiiK^ss after the death 
of A., w'as a n('w i)artncrship ; (2) the surety’s 
cov<*naut did nob extend to covt*r sums advanced 
to th(‘ cust<»mer by the bank aft(‘r A.’s death; 
(5) the balanc<‘, due at A.’s death from the 
customer, was to b<* considered as discharged by 
the payments subbe(|u(*ntly made by him to the 
bank.— i’KMHKRTON r. Oakbci (1827), 4 Buss. 154 ; 
0 L J. O. S. Oh. 25 ; 28 E. B. 70.2, B. 0. 

AmutUitioHS to (2) Apld. (Ummiuin r. JiocKluton (1SJ2), 

3 if. B. 70, k Cf mruUu, Reid. Bank ef .S( otlaiid v. C'hi ihlie 

(1811), b i% iV Fin. 21 1. 

1612, Bill accepted before but 

payable after death.]— Under a guarantee given to 
a banking-house, cousisling t)f several partners, 
for the repayment ot sueU bills, drawm ui)on them 
by one of their customers, as tlie bank might 
honour, 6c any advances llioy might make to the 
same customop, wdthin a certain time Held : 
(1) the guai’anteo coast'd upon the deatli of ono of 
the piu’triers in the bank, belore the expiration of 
tlie time to which the guarantee was expr<‘ssed to 
exti'iid ; (2) bills accepted before the deatli of the 
partner, & payable ofterwawls, were within the 
guarantee ; (2) the amount guaranteed could not 
bo increased by any act of the continuing firm 6c 
the customer, after the death of tJio piu'tner, 
although buch amount might be dimini^ied by 
such act ; (4) in the jiarticular form of the 

guarantee, the tunoimt guaranteed in i*espect of 
the bills honoui'od by the bonk W’os not to be 
reduced by tlie amount of a balance owing from 
Uie bank to the customer when the guarantee 
ceased, such balance having been afterw'ards paid 
iji the course of business between tiie continuing 
(Irm &> the customer, — II 0 LX. 0 ND v, Tkbi> (1848), 

7 Uore, 50 ; 08 K. B, 20. 

AnnoteUiotia : — As <0 (1) Reid, lie Sherry, Loudun Sc County 

Banking Co. v. Terry (188 1 ), 25 Oh. D. 602. AstoH) Bm, 

lie Sherry, Loudon & County Banking Co. v. Torry (1884), 

25 Ch. 1). 602. 


1613. .] — Debt on bond against a 

surety. The condition recited that W. 0., E. W. 0., 
&: W. P., had lately entered into co-paHnership, 

that upon the treaty it was agreed, that W, P. 
should be the acting partner, & that he & J. B., 
as his surety, should become hound to W. C. & 
E. W. 0. in £1,000 ; & it was conditioned, that 
“ if W. P. should well & truly observe, perform, 
& keep all & every the covenants, provisoes, 
clauses, & agreements, on his pari to be observed 
& performed, contained in a certain indenture or 
deed of co-partnership, bearing date, etc., & made, 
etc. ; &, also, if he, W. P., during such time as he 
should continue the acting paiiner in the trade or 
business of the co-partnership, should & did well, 
truly, & faithfully make, deliver, or transmit a 
just & true account in writing of all sum 6c sums 
of money, cash, notes, bills, 6c other partnership 
effects, which should come to the hands of W. P., or 
which he should be intrusted with, by or on account 
of the co-partnership ; 6c also make good, answer 
for, & pay the moneys due on the balance of such 
account, & also all & every other sum or sums of 
money, cash, notes, 6c bills wliich might by 
possibility come to the hands of \V. P., as such 
partner as aforesaid, to W. C. 6c K. AV. 0. ” then 
tlie obligation to be void, etc. 

By the deed, referred to in the condition, 6c 
dated Jan. 1, 1820, it appeared that the partner- 
ship was to continue up to .luly 1 , 1811 ; A; it was 
covenanted, that on Mar. 1, 1821, A so in every 
year “ during that co-partnership,” the jiarties 
to the deed should meet A state a true account in 
writing concerning the joint stock, debts, A effects 
of the co-partnersliip, A enter the true ]>articulars 
of such yearly account, A the rest A balance 
thereof, in three several books, A that on the allow- 
ance A approval of sudi account yearly, the parties 
should sign their names in each of the books at the 
foot of the account, wliich account, so stated, 
settled, A subscribed, should be linal A conclusive, 
unless afteiwoi’ds found in error to the amount of 
£20 A upwards. 

The deed also contained a stipulation, enabling 
any of the jiarties thereto, their exors. A adminis- 
trators, if they should bo minded, to quit that 
CO jiartnership at the end of the seventh year of the 
co-partnership, upon giving to the otlier partners 
twelve calendar months’ notice in writing of liis 
intention, A then that that indenture of co-jiartiier- 
ship A every coa enarit should determine as to the 
X>arty giving the notice, except as regarded a 
valuation of Ids share, etc. 

The deed subsequently contained a stipulation 
tliat any of the jiartnei’s in the joint trade or 
business should be at liberty to transfer, in his 
lifetime, Ids sliai'c to any son, A to dispose of his 
siiare by will, A that the son, or pei’son to whom 
the disposition should be made, or in the cose of 
the death of a pai-tner without such transfer or 
disposition, then the exor. or administrator of such 
partner should be deemed A considered a i^artner 
in the joint concern during the then residue thereof, 
subject to the stipulations A pi^o visions of the 
partnoi'ship deed i—Ueld: upon the construction 
of the condition of the bond, A having reference in 
its construction to the language A covenants of 
the deed, that the obligation of the surety did not 
extend to any time beyond the carrying on of the 
said trade by ** the co-partnership,” viz. W. C., 
E. W. O., A W, P., A, therefore, the surety was not 
liable for any fal^ accounts rendered by W. P. 
after the death of W. 0., although the business 
had been carried on after his death without t^o 
addition of a new partner. — Chapman r. Bbckinton 
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(1842), 3 Q. B. 703; 3 Oal. & Dav. 33; 12 
L. J. Q. B. 61 ; 7 Jur. 62 ; 114 B. B. 676. 
AnnokOion: — ^BeM. BaokhouBO v. Hall (1865), 6 B. & S. 

507. 

1614. Creditors lor costs awarded — Death 

before award.] — The condition of a bond, after 
reciting that A., B., & O. liad filed a bill in equity 
against D. & B., was, that the obligee would pay 
all such costs as the Ct. of OJi. should award to 
defts., on the hearing of the cause ; — Held : the 
death of E., before any costs awarded, could not be 
pleaded in discharge of the bond. — Kipling v 
Turner (1821), 6 B. & Aid. 2(51 ; 100 E. K. 
1188. 

Payments made after death.] — See Sect. 1, sub- 
sect. 1, A. (6) i., ante. 


(6) Principal Debtor, 

Sec Mercantile Law Amendment Act, 185(5 (c. 97 ), 
8. 4 ; Tartnership Act, 1890 (c. 39), s. 18. 

1615. When smety discharged — No action after 
Judgment recovered.] — Sparrow v, Sowgate 
(1021), W. Jo. 29 ; Win. 01 ; 82 E. K. 10. 
Anitoiaiiona : — Mentd. Taylor v. Culdwoll (is(i.l), li B. & S. 

826 ; \Vartl r. Griffltli (16'J.5), 1 Ld. ivayiu. Sd. 

1616. Performance of arbitration award— 

Death before final award.] — A submission to arbn. 
contained a stipulation, that it sliould not b(i 
vacated by tiie death of either of the parties, but 
that, notwithstanding such an event, matters 
should be proceeded in. The final award having 
been made after the death of one of the parties - 
Held : a surety for the fulfilment of it was liable. 
— M‘1)ougal V, IlOBERTSON (1827), 4 Biug. 435 ; 
2 Y. J. 11 ; 1 Moo. & P. 147 ; 130 E. 11. 835, 
Ex. Ch. 

1617. Joint bond.] — A. 15. were obligors 

in a joint bond ; A., who Wfis alleged to be the 
principfU d(‘btor, die<l : — field : his assets were 
not in equity liable upon the bond, but the liability 
survived to B. Biciiaudson v, Horton (1843), 0 
Bcav. 185 ; 12 L. J. Ch. 333 ; 49 E. 11. 79(5. 

Annotations : — CoDSd. Other r. Ivesoii (185,5), 3 Eq. Itep. 

502. Mentd. liicliardHon v. JenkiiiH (1853), 1 

477 ; Kiudcrloy V. Jervitj (1856), 22 Jleav. 1. 

1618. Annuity bond — Valuation of annuity 

on debtor’s bankruptcy — Valuation unpaid In full 
at decease.] — A. executed an annuity deed, with 
sureties for ijayment of an annuity to B. during 
A.’s life. A. became bkpt. A: tlie annuity was 
valued. The sureties continued to pay the annuity 
regularly until A. died. At that time the amount 
which the sureties had paid was less than the 
amount of the valuation. The sureties were 
discharged from further payment, A& B. had uo 
further claim. 

The words of [(5 Geo. 4, c. 10] s. 55, render the 
sureties liable to be sued for the aceming payments 
of the annuity, but if the i>rincipai bo dead, there 
are no accruing payments (Erlb, J.). 

It would be strange if the annuitant should be 
entitled to receive more because his debtor becomes 
bkpt. The effect of the sect, is to give the sureties 
an option either to pay the valuation of the annuity 
at once, or to continue to pay the annuity until 
that valuation & 4 per cent, interest on the money 
is made up (Patterson, J.). — Dalton v, Tuke 
(1848), 11 L. T. O. S. 219. 

1619. Death of one Joint debtor —Partner.] — 
A bond by which, after reciting the partnership of 
J, Jii T. W., became surety for such sums as should 
be advanced to meet bills drawn by J. & T., or 
either of them : — Held : not to extend to bills 
drawn by J. after the death of T. — Simson v. 


OooKB (1824), 1 Bing. 462 ; 8 Moore, 0. P. 588 ; 
2 L. J. O. S. 0. P. 74 ; 130 B. B. 181. 

Annotation : — ^Refd. Peoae v. Hlrat (1829), 8 L. J. O. S. 
K. B. 94. 


1620. .] — (1) A partnership com- 

posed of three persons, A., B. & 0., gave a 
joint & several bond to a bank, to cover 
advances to be made to them by the bank on a 
cash credit ; Ac m that bond, two estates held by 
A., were specially named as pai’t securities for these 
advances : A. died ; — Held : by his death the 
partnership was dissolved, & the security, so far 
as his estates were concerned, was no further 
continued ; no arrongemont between tlie surviving 
partners, or between them & the bank, for the 
purpose of settling tlie general accounts, being 
capable of affecting that security. 

(2) After the death of A, the bank continued as 
before its dealings with the paKiierbhip, then 
constituted by B. iVc C. ; & at a certiiin period, 
payments made to the bank onHri4y balanced the 
debt due to it at the time of A.’s death : — Held : 
the sei>arate liability of A.’s estiites was thereby 
disidiargod. 

(3) B., the son Ac heir of A., within one year 
after his father’s (l(*ath, gavt* to the bank a lieritabh* 
bond over his father’s estat<»s, for securing payment 
of advances to bo made by the bank : — lleld : this 
was a bond for his own Ac nf>i for bis faihcT’s debts. 


Ac was consc‘qiiently void under Scottish Act of 
1()(51, as a bond grant (‘d by the heir within one year 
of the ancestor’s dt'ath. — Koval 15ank of Scot- 
ijVNi) V, OiiRisTiE (181 1 ), 8 Cl. Ac Pin. 214 ; 8 E. K. 
84, H. L. 

AnrufUttion : As to (2) Refd. v, liloydH Bank, 11U12] 

A. C. 750. 


1621. .1“ Solvency Mutual Guaran- 

tee Co. V. Freeman, No. 1292, ante, 

1622. .] —Three persons carried on 

the business of shipbuiUhTs under the name of 
“ G. W. Ac \V. J. lliUi.” No person of that name 
had b(‘en in the partm'rship lor some time, Ac jdtf. 
Ac deft, being both aware of the const itiition of 
the partnership, d(4(. gave jiltf. the following 
guaiautec : “ Ju consideration tliat you have at 
my insUmcc Ac request consent (h 1 to open an 
account with tin* firm of G. W. Ac W. J. Hall, ship- 
builders, I hereby guarant(‘e the payment to you 
of the moneys that at any tune may become due 
not exceeding £5,000 ” ; Held : the guarantee 
ceased on the death of onci of tlie j)artnej‘s, as a 
contrary intention did not appear by express 
stipulation, or by iieceshary implication from the 
nature of the firm or otherwise. — Backhouse v. 
Hall (18(>5), (5 B. Ac S. 507 ; (5 Now Kop. 98 ; 34 
L. J. q. B. 141 ; 12 L. T. 375 ; 11 Jur. N. S. 502 ; 
13 W. U. 054 ; 122 E. K. 1283. 

1623. Liability of estate.] — Bond by tlireo 

obligors, whiTcby they bound thenis(‘lvt‘s 
“ jointly,” & their heirs, etc., ” reHjiectively,” to 
pay, which was conditioned to be void, if they or 
either of them, their or cither of their hoh*s, jiaid : 
— Held: it was a joint Ac several obligation, A, one 
having died, his assets were liable. — 1'jfrjnh v, 
Coates (1853), 18 Beav. 401 ; 52 E. H. 158. 
AnnoUition .-—Mentd. Levy e. Sale (1877), 37 L. T. 709. 


Payments made after death .] — Sec fckset. 1, sub- 
sect. 1, A. ('/) i., ante. 


(r*) Surely, 
i. Single Suretynhip* 

See, generally. Contract, Vol. XII., pp. 593, 
694 ; EloacuTORS, Vol. XXIV., p. 044 et neg, 

1624. Liability of surety^s estate — Joint 
guarantee.] — Other v, Ivbson, No. 095, ante. 
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Sect, 2. — Discharge from liabilily: Stib-sect, 11, C. 

- ■ 2 (St IS,] 

1625. Continuing guaorantee.J— The death 

of the surety does not operate as a revocation of a 
continuing guaran^e. J. gave a guarantee in the 
following terms : ** Messrs. B. &> Co. — I request 

ou will give credit in the usual way of your 
usimess to 3J. ; A in consideration of your doing 
so 1 do hereby engage to guarantee the regular 
payment of the running balance of his account with 
you, until I give you notice to the contrary, to the 
extent of £100 ” : — Held : the liability was not 
determined by the death of J., but his exors. were 
liable to B. At Co. for goods sold At credit given to 
11. subsequent ia the death. — Bradbuuy v. 
Morgan (1802), 1 11. A C. 240 ; 81 L. J. Ex. 462 ; 

7 L. T. 104 ; S Jur. N. 8. 018 ; 10 W. 11. 770 ; 158 
E. K. 877. 

AunataiUms : Refd. llarrlHs v. Fawcett <1873), 8 Ch. App. 
800 ; Lloyd’H u. Harper (1880), 50 L, J. Ch. 140. 

1626. Subsequent advances by creditors 

— With knowledge of death.] — A guarantee was 
dotcrrainablo by six months’ notice. The 
guarantf)r died, leaving os his exor. the debtor on 
whose behalf the guarantee was given. The 
creditors to whom the guarantee was given con- 
tinued t<j make advances to the debtor, knowing 
that tiH're was lU) pei*sonal estate to answer the 
guarantee: — Held: under tlie circumstances, the 
<*reditors were not entitled to the benefit of 
tJiO guarantee for their advances subsequent to 
the (i(>ath. 

This guarantee was not determined by tlie 
death (MKLi.isir, L.J.). — IIakulss v, Fawcett 
(1872), 8 Ch. App. 860 ; 42 L. J. Ch. 502 ; 20 L. T. 
81 ; 21 W. B. 742, L. JJ. 

Autiotalions RM, ('oulthurt i\ (3oiiiont«ou (187U), 5 
g. n. I). 42 ; Lloyd’H r, llarpor (1880), 10 <3h. D. 2U0 ; 
y»V Silvohtor, Mid. Ky. v. Silvester (18U5), Cl L. J. Ch. 
3UU. 

1627. After notice of death.] — 

A continuing guarantee, in tlie absence of express 
pi’ovisiou, is revoked as to subsequent advances 
by notice of tlie death of the guarantor. — (k)ULT- 
IIAHT V, (5LKMENT80N (1870), 5 Q. B. 1). 42; 40 
L. .1. Q. B. 201 ; 41 U T. 708 ; 28 W. K. 355. 

,1 nnoUitton : Distd. Lloyd’H r. Jlurper (1880), 10 Ch. IL I 
2U0. Consd. HerkoU r. Add> niau (1882), 0 g. H. 1». 
783 ; lit isilvostiT, Mid. Ly. r. ^Jihostor, 1189.5] 1 (‘h. .573. 
Reid. /»V Ihilfour r. (’rmo, 11902] 1 C’h. 733 ; 

AHclKThoii r. Tiiah-is'ur Dry Doi-k 6c Whai'f Co., 11909] 2 
4'h. 401. 

1628. Guarantee in which consideration 

given once for all- -Guarantee for member of 
Lloyd's.] — Elgyu’h v, IIaiu'ER, No. 571, ante, 

1629. Guarantee for future advances — 

Creditor not bound to make such advances — 
Determination on notice of death.] — L loyd’s v, 
JIarpeh, No. 574, ante, 

1630. Fidelity guarantee— Liability con- 

tinues -Unless expressly provided against.] — Where 
a bond is gi\ on by a surety for the integrity of a 
person, in consideration of that person’s "being 
appoinU'd to an ottiee by tlie obligee of the bond, 
the liability of the surety will not, unless expressly 
BO stipulated in the bond, be detennined by his 
death . — lie Crack, Balfour r. Cbace, {1902J 1 
Ch. 733; 71 1.. J. Ch. 358 ; 86 L. T. 144; 18 
T. L K. 321. 

A HiMtaiion : ~ Reid. Wlngtlold r. Do St. Croix (1919), 35 
T. L. 11. 432. 


1631. Notice of death — Not equivalent to notice 
to determine — Specific proviso for notice to deter- 
mine.] — Be SiL’VESTER, Midland By. Co. v , 
Silvester, No. 1607, ante. 

Death of one co-surety.] — See Sub-sect. 11, C. 
(c) ii., post. 

Payments made after death.] — See Sect. 1, sub- 
sect. 1, A. (b) i., ante. 

ii. Joint Suretyship. 

See, generally. Contract, Vol. XII., pp. 693, 
504 ; Executors, Vol. XXIV., i)p. 044 ei aeq. 

1632. Death of one co-surety — Liability of sur- 
vivor — Bond executed under mistake.] — A trades- 
man ignorant of the nature of a bond, filled up 
one from A. & B. to C. in which the obligors were 
only jointly bound ; one of them died, & the 
question was, whether the survivor was answerable 
for the whole money. The ct. relieved upon the 
mistake. — Simpson v. Vaughan (1739), 2 Atk. 31 ; 
20 E. R. 415, L. C. 

Annotation Refd. Tliorpo u. JockHon (1837), 2 Y. & C. Ex. 

553. 

1633. .] — The death of one of the co- 

sureties under a joint Ale several continuing 
guarantee does not by itself determine the future 
liability of the surviving co-surety. Claim, that 
by a bond G. At U., as principals, & deft. & W., 
since deceased, as sureties, became jointly Ac 
severally bound to pltfs., subject to a condition 
that if the obligors sboidd repay to the obligees all 
sums of money to be by them advanced to O. & 
II., so that deft. & W. should not be responsible 
for more than £250, the bond should become void : 
tliat W. died before action : that after his death 
pltfs. made advances to 0. Ale II. : that G. Ale H. 
liquidated their affairs by arrangement pursuant 
to Bkpey. Act, 1869 (c. 71): that more than £250 
was owing from them to pltfs. Defence, that 
sliortly after the decease of W. pltfs. had notice of 
the existence of his will, & that exors. thereunder 
had proved it : — Held : upon demurrer, the 
defence was bad. — Beckett v. Addyman (1882), 
9 Q. B. D. 783 ; 51 L. J. Q. B. 597, C. A. 

1634. Joint guarantee — Conduct of 

survivors.]— Ahiiby v. Day, No. 1246, ante. 

1635. Liability of representative — For pro- 

portionate share.] — Where a joint obligor dies, his 
representative shall be charged pari passu with the 
surviving obligor in the payment of the bond. — 
Primrose v. Bromley (1739), 1 Atk. 89 ; 26 E. 11. 
68. 

1636 . ,] — Stirling v. For- 

rester, No. 1033, ante. 

1637. .J — Batard V. Hawes, 

Batard V. Douglas, No. 1080, ante, 

1638. .J — F. E. B. bound them- 

selves jointly & severally in a penal sum to secure 
an advance made by an insurance co. to P., Ac the 
bond stijiulated that on the death, bkpey., or 
absence beyond seas of E. or B., F. should procure 
anotluT surety to enter into a further bond in the 
like sum Ac to the like effect. E. having died, F. 
T>rocui*ed U. to become sui-ety, Ac F., B. Ac H. 
riouiid themselves to the insurance co. by a further 
bond, similar in its terms to the original bond, but 
with a proviso that E.’s estate should not be released 
from tlie sum secured by the former bond. F. 


PART IX. SECT. 2, SUB-SECT. 11.— 
C. (o) I. 

1025 i. LiahUity of tAate — 

Continuing atutranin.] Doi»i) r. 
WUKLAN, 11897 J 1 J. R. 575.— IR. 

Q. Fidrlity (ruarantre-- Lia- 


bility continue .] — The exors. of sureties 
are llaLlo for the defalcation of tho 
pHiu’ipaL eoumiitted after the death 
of their testator, & oven after notice 
that they >\ould not be liable. — K. r. 
LKtlAIlXU. AITLKUARTHS" KXKCUTOlta 
(1850), 7 U. U. 11. 306.— CAN. 


PART IX. SECT. 2, SUB-SECT. 11.— 
C. (c) U. 

1634 i. Death o} one co-surety — Lia- 
biliiy of survivor — Joint guarantee — 
Conduct of survivors.] — Fknnkll v. 
McGuire (1870), 21 C. k 134.— CAN. 

Notice of death.\ 
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having become bkpt., B. & H. paid the debt in 
equal shares, & took from the insurance co. an 
assigfnmont of both bonds. B. & H. claimed 
contribution against E.’s estate for half the 
amount paid : — Held : the estate was only liable 
to contribute one third . — He Ennis, Coi.ks i». 
Peyton, 11893] 3 Oh. 238 ; 62 L. J. Oh. 991 ; 09 
L. T. 738 ; 7 B. 644, C. A. 

1639. .] — llAMSKILL V. EdWAUDS, No. 

1035, ante, 

D. Other Cases» 

1640. Guarantee for apprentice — 111 treatment of 
apprentice by master.] — L ocklry r. Eldridor 
(1671), Cas. temp. Finch, 124 ; 23 E. K. 68. 
Annotation : — Refd. cbl) r. lOntjlund (18(50), 29 15cuv. 41. 

1641. Apprehension of 111 treatment — 

Reasonable grounds for apprehension.]-- To a 
statement of claim alleging that deft, had become 
surety on an indenture of api)nMiticeship for the 
faithful service of the ap])rentic(s As that the 
apprentice had not faithfully served, but had 
ansented himself, d(‘ft. pleaded that while the 
appnmtice was in i>ltf.’s service pltf. assaulted him 
<S 6 inflicted personal injury upon him, A threatened 
to do liim grie\ous bodily harm, A: tJiat the 
api)rentice fearing that gi'ievous bodily harm would 
be inflicted upon him, left ]»lff.’s ser\ice Held : 
the statement of defence shcnild be amended by 
adding an allegation tlmt the apprentice had 
reasonable ground for such fear. 

The stfitement of defence, as it stands, is not a 
good plea. ... If it hatl gone on to say that the 
apprentice had reasonable grounds for fearing tliat 
grievous bodilj Jiarrn wouhl be inflicted upon him, 
J should have had no doubt, that it m ould ha\ e been 
SUllilient (ClllOVK, J.).~ llALLlAVin.I. V. (\)UNhELL 
(1878), 38 L. T. 176. 

1642. Agreement between creditors & sureties— 
Agreement by majority of creditors— Resolution of 
company— Right of minority creditors,] — Shaw v . 
Boyce, Etd., No. 8 , mife. 

1643. Lunacy of surety — No notice given to 
determine liability.] — 3be liability of a surety under 
a continuing guarantee is deteiinined by the 
lunacy of the surety, as it woul<l be by death ; 
although there is a general pi’ovision in the contract 
that it shall not be determined except on the surety 
or his representatives giving three months’ notice. 
A surety guaranteed the loan account Ac the current 
account of a co. with a bank, Ac against deprecia- 
tion of debentures of tlie co. deposited with the 
bank as sc'curity. The surety became insane when 
there was a balance due on the loan account. 
The bank had notice of the lunacy, but no notice 
to determine the contract was given by the 
lunatic’s committee, although there was a clause 
in the contract that the guarantee should not be 
determined unless three months’ notice was given 
by the surety or his representatives. The contract 
made no provision for the case of lunacy : — Held : 
the liability of the surety on the continuing 
guarantee was determined by his lunacy, Ac the 
guarantee ceased to bo operative, but his committee 


Tho diFRoIution of a co., frraiitcrs of a 
letter of gnarantee, by the death of 
one of the partners, does not dluchargo 


was liable for the amount of the loan account 
accrued due at the time when he became a lunatic. 
— Bradford Old Bank v. Sutcliffe, [1918] 2 
K. B. 833 ; 88 L. J. K. B. 85 ; 119 L. T. 727 ; 
84 T. L. B. 299 ; 62 Sol. Jo. 404 ; 23 Com. (’as. 
299 ; on appeal, [1918] 2 K. B. 836, (’. A. 


Sub-sect. 12. — Bankruptcy of Surety-. 

1644. When liability discharged.] — A. & Co. 

guaranteed to B. Aj Co. payment for any goods 
which they might siq^ply to C. within a certain 
period, at a credit of two A: two months. 0. 
became indebted to B. ^ (’o. for gooiis, A: gave them 
three bills of exchange, in iiaymont, imlorsod by 
Ac C’o. who sliortly afterwards Ix'came bkpts. 
One of tliese bills was dishonoui'ed b(‘foi*e, Ac the 
other two bills after, their bkpey. C. was likewise 
indebted to B. Ac Co. before tho bkpey. of A. Ac Co. 
f(>r some goods, for which they had a right only to 
call on C. to give them a bill at two months, at 
the time of A. & Co.’s commLssion Held : in an 
action, brought upon the guaiantcH', against A. 
Ac (’o. their certilicato was a good defence, by 
virtue of 49 Geo. 3, e. 121, s. 9 . — Gahkkll v. 
Lindsay (1816), Holt, N. W 212, N. P. 

1645. — .] — Boyd r. Bonixs Ac Lanolands, 
No. 417, ante. 

1046 . Including costs of action against 

principal.] — A guarantee on a bill who is discliarged 
by bkpey. from his liability on the bill, is discharged 
also from the eosts of an net ion against tho 
lirincipal. — B ottomley v. WiiiSON (1822), 3 

Stark. 118, N. \\ 

1647. Surety for annuity — Arrears after dis- 

charge in bankruptcy.] — A surely for an annuity 
is relieved, by 1 Geo. 1, e. 119. from arn'ars which 
may l) 4 "Com(* du(‘ after bis discharge, in consequemeo 
of lailuri' in jiayment by the jirincipal, Ac consc* 
quently, the annuity creditor in such a cas(* may 
come in witli the i(‘st of insolvcmt’s eri'ditonj.— 
CoLLlNH V. JddiiTFOOT (1826), 5 H. Ac C. 581 ; 8 
Dow. A By. K. B. 339 ; 4 iu J. O. H. K. B. 274 ; 
108 E. B. 216. 

1648. .] — Under Execution Act, 1814 

(c. 96), an insolvent surety for the grantor of an 
annuity is not protected hy tho final oi’der from 
liability for arrears accruing afl(‘r petition filed, 
Ac unpaid by tho grantor. b\)r Die inslahiKUits of 
Bueh annuity were not, before. dc‘fauli. d(‘bi 8 within 
the operation of tlio Statute. — ^’uoMPsoN v. 
Whatley (1850), 10 Q. B. 189 ; 20 J.. .1. il B. 86 ; 
16 L. T. O. S. 301 ; 15 Jur. 575 ; 117 E. K. 851. 
Annotation : — Refd. Ainott r. Holder (1852), 17 Jur. 31H. 

Bankruptcy of co-surety— Proof by surety.] — 

See Bankruptcy, Vol. IV., i). 272, Nos. 2554-2560. 


Sub-sect. 13. — Disciiarck IJnj>kr Money- 
Lenders Act, 1900. 

See Money Ijcnders Act, 1900 (c. 51), b. 1 (2) ; 
Money Ac Money-Lending. 


the surviving partner, althoiufh notlflod — Kemp r. Allan (1824), 3 Hh. (Ct. 
in the Oazitie, but nt>t HpecJally lntl« of Bess.) 153 ; 21 Fac. Coll. 523. — 
mated to the holders of tho guarantee. SCOT. 


J. — ^VOL. XXVI. 
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Guarantee and Indemnity, 


Part X. — Avoidance of the Guarantee. 


Skct. 1.— in general. 


Sep, generally, Mi.srepresentation & Fraud. 

1649. Contract striotlsslmi Juris.] — Bacon v. 
Ojiksnky, No. 709, anie. 

1650. Whether contract uberrimae fldel.] — 

Hamilton v, Watson, No. 1090, post 

1661. .] — The a8.sured is bound to give to 

the underwriter all the information in his power : 
1 think the same principle is applicable to the case 
of sureties (JjORD Tiiuiio, 0 .).— Owen v. Homan 
( 1851), 3 Mae. & G. 378; 20 L. J. Oh. 314; 18 
L, T. O. S. 45 ; 15 Jur. 339 ; 42 E. R. 307, H. 0. ; 
on appeal, Owen & Gutch v. Uoman (1853), 
4 II. L. Oas. 007, II. H. 

Annotaliona : — Consd. Newton v. Chorlton (1853), 2 Drew. 
333 : North IJntish Insco. v. Lloyd (1854), 10 Exch. 523. 
Reid. General .steam Navltfation Co. v. Rolt (I860), 6 
C. n. N. H. 550 ; IjCO tJ. Jones (IHOt), 17 O. B. N. S. 482 ; 
Oriental Flnaucdal Corpn. v. Overond, Gurney (1871), 7 
('ll. App. 142 ; Duncan, Fox v. North & South Wales 
Bank (1880), 6 App. Cas. 1 ; Nicholas v. Rldloy, 11904] 
1 Ch. 1 1)2. Mentd. Davies v, .Stainbauk (1855), 6 Do O. M. 
tc (1. 679 ; Price v. Barker (1855), 4 E. &: B. 700 ; Gardner 
e. Chajimnn (1860), 6 Jur. N. S. 1254 ; Way v. Hearn 
(1862), 1 1 ('. B. N. S. 774 ; BatoHon v. Gofallngr (1871), 
Ji. D. 7 C. P. 9 ; Muir v. Crawford (1875), L. U. 2 He. 
Div. 456 ; House i\ Bradford Bankinipr Co., [1894] 2 Ch. 32 ; 
Viola V. Anglo -American Cold Storage Co., [1912] 2 Ch. 
305. 


1652. .] — Nouth Bbitlsh Insurance Go. 

r. lA.DYD, No. 1007, post. 

1663. .]— Wythks V . TjABOUCUERE, No. 

742, anie, 

1654. .] — A guarantee is not void merely 

by reason of tlu* non-communication by the 
principal to the surety of the precise circumstances 
of the Joan secured, where the creditor has no 
rc'ason to suppose they were not so communicated, 
at least where the transaction is not substantially 
diJTcrc'ut from the one whicli the surety contem- 
plates.— MAiTtiEWs V, Bloxsome (1801), as 
report<ul in 12 W. R. 795. 

..4 ttnofaf I ona Mentd. Stoclo v, M'Klnlay (1880), 5 App. 
CjiH. 754 ; Glcnio v. Bruco Smith, [1907] 2 K. B. 507. 

1655. .] — Davies v. London & Puovincial 

Mautne Insurance Go., No. 1721, post, 

1656. .] — Seaton r. Heath, Seaton v. 

Buhnand, No. 1, anle. 

Guarantee, indemnity & insurance distinguished.] 

— See l*art 1., ante. 


Sixn. 2. DUTY OF CREDITOR. 

1657. Duty to inquire — Where suspicion of 
fraud.) — (1) Though a crt*ditor may not, in every 
case, ue l)ound to inquire into the circumat-ances 
undtu* wliich a third poiwon becomes surety to 
liim, ho is so when the doalinga between the parties 
are such as to load to a suspicion of fraud. 

(2) It is a general rule that a creditor may give 
time to a principal debtor without prejudicing his 
right against tlie sun^^y. provided ho expressly 
reserves such riglit. Circumstances may, how- 
ever, prevent that rule from having effect. — Owen 
At Gutch r. Homan (1853), 4 II. L. Cas. 997 ; 1 


Eq. Rep. 370 ; 22 L. T. O. S. 68 ; 17 Jur. 861 ; 
10 E. R. 762, n. L. 

Annotations : — As to (1) Beld. Newton v, Chorlton (1853), 2 
Drew. 333 ; North British Insce. v, Lloyd (1854), 10 Exch. 
523 ; General Steam Navigation Co. v. Holt (I860), 6 
C. B. N. S. 650 ; Leo v. Jones (1864), 17 C. B. N. S. 482 ; 
Dimcan, Fox v. North Sc South Wales Bonk (1880), G 
App. Cas. 1. As to (2) Conid. Oriental Financial Corpn. 
V, Overond, Gnmey (1871), 7 Ch. App. 142. Befd. Davies 
V, Stalnbank (1 855), 6 De 6. M. & (f. 679 ; Price v. Barker 
(1866) Jl E. & B. 760 : Way v. Hearn (1862), 11 C. B. N. S. 
774 ; Bateson t>. Gosling (1871). L. H. 7 C. P. 9 ; Mnlr v, 
Crawford (1876). L. H. 2 Sr. & Div. 456 ; Houses. Bradford 
Banking Co., 118041 2 Ch. 32. Oener^y, Refd. Nicholas v, 
Kldlev, [1904] 1 Ch. 192. Mentd. Gardner v. Chapman 
(I860), 6 Jur. N. S. 1254 ; Viola v. Anglo-American (Jold 
Storage Co., [1912] 2 Ch. 305. 

1658. Debtor & surety engaged to marry — 

Independent advice lor surety.] — When a man 
obtains, without consideration, a security from a 
lady to whom he is engaged to be married, the ct. 
requires him to show the bona fldes of the 
transaction. 

A debtor induced a lady, to whom he was 
engaged, to become security for a debt. After the 
marriage, she insisted that she had been imposed 
upon : — held : the only duty of the creditor, who 
was aware of the relation between the parties, 
towards the lady was to see that she had proper 
professional assistance, & any fraud or mis- 
representation of the debtor in the transaction, of 
which the creditor had no notice, did not affect his 
security. — G obbett v. Brock (1855), 20 Beav, 
624 ; 52 E. R. 706 ; affd,, 20 Beav. 631, n., L. X). 
Annotations Consd. BlBChoft’s Triwtoe v. lYank (1903), 89 
L. T. 188. Mentd. Caraogie Carnegie (1874), 30 L. T. 
460. 

1659. As to covenant by surety— Mortgage 

to secure debt.] — (1) The principle on which the 
ct. acts in cases where a fraud is practised on a 
person borrowing money, & the lender has notice 
of that fraud, cannot be extended to cases where 
there is either an absence of fraud or an absence of 
all notice of fraud. When a solr. who already 
owes money proposes a mtge. & a personal covenant 
for payment by a client who is known by the 
creditor to he a trustee for him, & there is no reason 
to suspect fraud by the solr., it is no part of the 
creditor’s duty to interpose between the solr. & 
client, & ascertain from the latter tliat all the facts 
are known to liim, & that lie understands what he 
is about to do. Nor is it equivalent to notice of 
fraud that the instrument recites that the ante- 
cedent debt of the solr. is a loan made to the trustee 
at the date of the mtge. 

(2) A surety can only he relieved against liis 
contract whore misrepresentations have been made 
or facts concealed by the creditor wliich it was 
incumbent on him truly to disclose. — Greenfield 
r. Edwahds (1805), 2 De G. .1. & Sm. 682 ; 12 
H. T. 411 ; 11 Jur. N. 8. 410 ; 13 W. R. 668 ; 46 
E. R. 601, L. JJ. 

1660. Debtor Sc surety husband Sc wife — 

Undue Influence on wife.] — F., who was indebted 
to B., obtained from bis wife, deft., a guarantee in 
favour of B. to cover his debts then due to B., 
a present advance of £500 & future credits, the 


PART X. SECT. 2. 

■. J>iUy to discloae.] — More non 
ooiiununicatlou to the auroty by the 
croiUtor of foots known to him, affect- 
log tbo risk to bo imdcrtakeu by tho 
Huroty, does not vitiate tho contract. — 
Gkrat WrsTioiN Smeltinq & Rbkin- 


iNO Co. V, Francisco Perbira 
(Marques) (1914), 9 Hong Kong 
L. H. 93.— HONG KONG. 


t. .] — A creditor la not bound 

to Mend the surety Information as 
to the position of his principal. — 
CUNNINQUAM V , Buchanan (1864) 


10 Or. 523.— CAN. 


lo\. IL 




b. . 1 — It is not necessary 

that persons to whom a guaranty 
is given should voluntarily disclose 
the fact that the person guaranteed la 
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total liability being limited to £1,500. Deft, 
was a trader on her own account, & had on previous 
occasions given F. small amoimis of finan<u^ aid. 
Deft, was aware of F.’s dnancial position & of his 
indebtedness to B. B., B.*8 solr., F., & deft, were 
the only persons present when the guarantee was 
signed, & deft, liad no independent advice. The 
guarantee, a very complicated document, was 
twice read over by the solr., who suggested to B. 
that deft, should be separately represented ; — 
Held : (1 ) deft, did not sulticiently understand the 
nature of the guarantee ; (2) the relationsliip of 
husband & wife was one where in the case of a 
large voluntary benefit influence was presumed to 
exist ; (3) the transaction being challenged, the 
burden was on the donee to prove that the giving 
of the guarantee was free from the influence of th(' 
husband, &, in the absence of independent advice, 
this had not been discharged ; (4) B. was 

sufficiently put on inquiry to be affected with the 
equitable flaws in the transaction. — B ischofp’s 
Tuustee V , Fuank (1903), 89 L. T. 188 ; on appeal^ 
cited, [1909] 2 K. B. at n. 397, 0. A. 

Annotations As fo (1) Reid. Chaplin v. Rraininoll, [1908] 

1 K. 11. 2311. A<i to (.‘1) Folld. Chapllu v. llramuiull, [1908] 

1 K. B. 233. Refd. Bowes v. Bishop, [1909] 2 K. B. 390 ; 

Talbot V. Von Boris, [1911] 1 K. B. Sfil ; Shears v. Jonos 

(1922), 128 L. T. 218. 

Duty to disclose — Whether contract uberrimae 
fldel.] — See Sect. 1, ante* 

1661. Duty to explain — Meaning de effect of 
guarantee.] — I am not aware of any i)rinciple or 
any authority which imposes upon a i>erson to 
whom anoth(»r is about to give a bond of ind('mnity 
as surety any special obligation without having 
been asked to do so, to give particular explanations 
to the surety as to the meaning or eiTect of such 
bond (Kindkbsley, V.-fJ.). 

If the person taking tlie indemnity does either 
by the frame of the instrument or by any 
representixtions made to the surety or in any other 
manner mislead the surety as to the elTect of it or 
occasion his misapprehending it ... or if he 
knows or has reason to believe that the surety 
misapprehends the nature or offect of the instru- 
ment & allows liim to execute it without removing 
such apprehension in any such cases a ct. of equity 
would interft'ro to prevent any advantage being 
taken (Kindersley, V.-O.). 

If the person taking th<‘ indemnity . . . takes 
advantage of his [th(» sm^ty’s] ignorance or distress 
or induces liim to execute tlie instrument under 
circumstances by which he i.s d(*pi*ived of the 
moans & oi)portunity of having legal advice & 
assistance . . . the ct. would interfere to prevent 
any advantage being taken (Kinderstjey, V.-O.). 
— Smaj.l V, OuuRiE (1854), 2 Drew. 102 ; 22 L. T. 
O. S. 268 ; 2 W. R. 213 ; 61 E. R. 657 ; on appeal, 
6 Do G. M. &G. 141, L. JJ. 


Sect. 3.— DUTY OF SURETY* 

1662. Duty to inquire — As to any particular 
matter — Within knowledge of creditor.] — Uamil- 
TON V. Watson, No. 1696, post, 

1663. When given means of knowledge — 

Surety solicitor.] — Where a bill is filed to sot aside 
a covenant of suretyship, on a ground of fraudulent 
concealment of a previous wlcaso from prior 
suretyship, to whicli pltf. was liable, the circum- 
stance that pltf. is a person knowing the forms of 
legtil business, as for instance a solr., is of import- 
ance in consideration of the question of fraud <Sc 
concealment, as such a powon may be fairly 
presumed to have known what by a priuient 
inquiry, he might have discovorod.— Wason v. 
Waring (1850), 15 L. T. (). S. 450, L. i), ; utilise- 
queni prorecdivg'i (1852), 15 Beav. 151. 

1664. .]-~A parly relying on his 

ignorance of facts must sliow, not only that lie liad 
not the information, but that lie could not, witli 
due diligence, obtain it. 

Pltf. a surety, sought to set aside a deed ex<*cuied 
in 1818, on the ground that he had been rel(*ast'd 
by a transaction between the principals in 1812, of 
wliich he was ignorant in 1818. It app<»ared tiiat 
he had made inquiries in 1815, & was referred to 
persons wlio could give him the information, but 
neglected to do so until the end of 1819, when ho 
obtained it: — -Held: having in 1815 the means 
of acquiring tlie knowledge*, lie must be de'cmed to 
have Jiad it in 1818, iSc his hill was dismissed. — • 
Wason v. Wareinu (1852), 15 Beav. 151; 51 
E. K. 491. 


«ECT. l.—FRAUDULENT CONCEALMENT AND 
MISREPRESENTATION. 

Sub-sect. 1.— In General. 

1665. Creditor must have knowledge of fraud.] — 
Spencer v. Handi.ey, No. 1670, post, 

1666. Whether fraud a necessary ingredient.] — 
Railton V, Mathews, No. 1686, post, 

1067 , ,j — The rule which prevails in 

assurances upon ships & lives that all material 
circumstances known tvo the assured must be 
disclosed though there be no fraud in the conceal- 
ment, does not extend to the case of guarantees. 
In the latter case, the concealment, to viti/ite the 
guarantee must be fraudulent. 

A. obtained a loan of £ 10,000 from pltfs., an 
insurance co., on tlie dejiosit of certain railway 
shares with a stipulation, that, if the market value 
of the shores fell below a C(*rtain amount, A. 
should either furnish fresh shares or pay their 
value, so as to leave a given surplus. When the 
time for repayment of the loan arriv(‘d, the shores 


largely Indebted to them. — Ward v. 
National Bank of New Zealand 
(1887), 3 N. Z. L. n. 33 (S. C.).— N.Z. 

0. .] — Royal Bank of Scot- 
land V, Qreensdields, U[)14] S. C. 
259.-~SCOT. 

0. Suspicion of dehtor*8 dis- 

honesty.] — Bank of Scotland v, 
Morrison, [1911] S. C. 593. — SCOT. 

1661 1. Duty to explain — Meaning <t' 
effect of guaxaniee .] — A person about 
to become surety for another should bo 
inform^ of all clroumstances which 
may affect bis sarotyshin, & if inten- 
tionally concealed by the party for 
whose benefit the security Is given, 
the guarantee may be avoided. — 
Cashin V. IbcuTH (1859), 7 Or. 340. — 
CAN. 

PART X. SECT. 8. 

o. Duty to inquire — As to any 


particvlnr matter .] — If the principal’s 
statements or credit are «loubfo<I, the 
surety should InquJro into lljeni 6c 
the very fact that a guarantee Is oallpd 
for by the creditor should put the 
surety on the alert. — Cunni\cuiam a. 
Buchvnan (1864), 10 Or. 623. — CAN. 


f. .) — A person who, 

having been induced hy fraud to go 
surety for another falls to inquire 
what his liability, cannot set up fraud 
as a defence. — Mantle Lamp Co. of 
America v. Nixon, [1924] 3 I). L, 11. 
1073.— CAN. 


16641. When given means of 

knowledge.]— liommon Bank v. Blair 
(1880), 30 C. 1\ 691.— CAN. 


1664 Ji. Bank of Aus- 

tralasia V. Reynkll (1891), 10 N. Z. 
L. 11. 267.— N.Z. 


1664 iU. .1 — Standard 

BANKr. I)t; Pixioy, Standard Bank v. 
(joKTZEE (1899), 10 S. (’. 101. -B. AF. 


PART X. SECT. 4 , SUB-SECT. 1. 

1666 I. Whether fraud a necessary 
ingredient ]— Great Weh'ikrn Smelt- 
ing He ItKFiMxo Go. V. Francisco 
Pereira (Mahqueb) (1914), 9 llong 
Xong L. li. 93.— MONO KONQ. 

1666 ii. .1 — In order to liberate 

a cautioner on the gr<iund of misrepre- 
Bontatiou or ooiicoalment, it is not 
necessary that it should be wilful or 
fraudulent, but only that it should be 
such as must bo presumed to have 
influenced him in undertaking the 
oautlonanr. — Hoyal Bank of Scot- 
land V. lUNKKN (,1844), 6 Dunl. (Ct. 
of Seas.) 1418; 16 &. Jur. 698.— SCOT. 

P 2 
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Sect, 4 . — Fraudvlmt concealment and misrepreaenia- 
lion: Sub-aecfa* 1 d:2. A; B. CQ 
liavin^ fallen in value, the time was extended to a 
furthcT period on tlie deposit of additional shares 
&> the acceptance of A.’s brother 13. to the amount 
of £2,000. Before the loan became due in 

S ursuanco of the terms of tliis second arrangement 
applied to pltfs. to be released from his accept- 
ance on procuring the guarantee of deft. & three 
others for £500 each. Pltfs. asaentt^d to tliis 
arrangement. A. then informed deft, of the loan 
& of its terms, & U>ld him that, unless ho could 
procure security, Ids slmres wo{dd be sold at a 
great loss ; but the arrangement as to the with- 
<lrawal of 13. ’s acceptance was not communicated 
to deft., he was wholly ignorant of it. Deft, 
executed a guarantee, wldch did not refer to B.*s 
acceptance lor £2,000, but recited the considera- 
tion for lh(‘ guarantee to be the original loan, 
of pltf.’s ugrc'cing not to inquire any further 
security in the event of the dejireciation of the 
shares as x)rovid(*d for by the original agreement. 
In an action on tliis guarantee : — Held : the non- 
communication of the private arrangement between 
pltfs. A; A. Ids brother did not amount to 
constructive fraud, & alTorded no defence to the 
action. — Noktji Bkitish Insuhancic Oo. v. Lloyd 
(1854), 10 Exch. 523 ; 3 0. J.. R. 2(H ; 24 L. J. 
Ex. 14 ; 24 L. T. O. H. 157 ; 1 Jur N. 8. 45 ; 166 
E. R. 515. 

AnnoUxiUm Consd. Wythes r. Labouchore (1859), 3 De G. 
U. J. 593. Apld. PlodHTO V, IluBH (1860), John. 603. Consd. 
Leo V. Jones (J 80 i), 17 13. N. H. 482 ; Phillips r. Foxall 

(1872), L. Jl. 7 Q. 13. 600 ; London (Umoral Omnibus Co. 
r. IIollo\\ay, (1912] 2 K. 13. 72. Reid. Fletehor u. Krt‘11 
(1873), 42 L. .1. q. 11. 5.5 ; Maekroth v. Wahnosloy (1884), 
51 L. T. 10 ; Weltori r. Somes (1888), 5 T. L. 11. 40. 

1668. * .J— Plkdgr V. Buss, No. 810, ante. 


8un-sEcrr. 2 . — Concealment — Wiiat Amounts to. 


A. In General, 


1669. Proviso in settlement— Restraint on antici- 
pation — Annuity to married woman.] — Settlement 
by a husband of money, in trust to pay the interest 
to the wife during her life, with a prcjviso against 
anticipation. 'J'he husband joins with a surety in 
a covc‘nant to pay an annuity, securtnl by an 
a88ignm<*nt by tlu» wife of the interest to become 
duo & of the ]>rincipal buin in the event of there 
being no children of the marriage ; — f/c/d ; the 
surety not entitled to any remedy in equity under 
the assignment in respect of Ids payment of the 
arrears of the nnmuty n^covew^d against him by an 
action upon the covenant, although ho had no 
notice of the i)roviHo against anticipation in the 
Bcttloinont ; a charge of fraudulent concealment 
not being suflloiently established. — Jackson v, 
nonnousB (1817), 2 Mer. 483; 35 E. R. 1025, 
L. 0. 


Annot(Uiort3 Baggett v. Meiix (1844), 1 Coll. 138 ; 

(18.59), 1 John. & H. 199; Thomas v, 
PrlM (1877), 40 Li. J. Ch. 701 ; Stanley r. Stanley (1878), 
47 L. J. Ch. 250. Mentd. Johnson v. Froeth (1830), 
Donnelly, 16 ; Tullett r. Armstrong (1838), 1 Beav. 1 ; 
Moore v. Mooro 0844), 1.3 L. J. Ch. 121 : Stlkeraan v. 

O. & Sm. 90 ; Barrow r. Barrow 
U858), 4 K. & J. 409 ; Willoughby r. Middleton (1802), 
2 John. & H. 344 ; Sharpe r. Foy (1808), 4 Ch. .^p. 35 ; 
Arnold y. JVoodhams (1873), L. U. 16 Eq. 20 ; lie Glanvlll, 
D.632; Bateman v. Faberl 

ilovT] « Ch* 223. 


1670. Further Sc separate security— Bond from 
debtor to creditor — Bond prepared by creditor’s 
attorney— Connivance of creditor Sc attorney.]— 

0. contracted with R., Uie attorney of pltf. to 
purchase the good-will of a business for £426. O. 


& H. as his surety, gave pltf. a bond for £300, 
& C. gave his separate bond for £1 25. To an action 
on the bond, H. pleaded that it was obtained by 
the fraud of pltf. ; — Held : to support this plea, H. 
was bound to show that R. who prt^pared the bond, 
knew & agreed that H. should bo kept in ignorance 
of O.’s further liability for the £125. — Spenceii v. 
nANDLEY (1842), 4 Man. & G. 414 ; 5 Scott, N. R. 
546 ; 11 L. J. 0. P. 250 ; J34 E. R. 169. 

1671. Incumbrances on property — Charged with 
payment of annuity.] — ^A. covenanted to convey to 
B. certain property free from incumbrances, except 
such as were sot forth in a soiled., in consideration 
of B. & 0., as his surety, doing certain things. It 
turned out that tho property was charged with 
another incumbrance, of which G. had no actual 
knowledge, A. liaving forgotten that it existed : 
— Held : (\ was discliarged from his liability as 
surety. — Willts v, Willis (1850), 17 Sim. 218; 
15 L. T. O. S. 178 ; 14 Jur. 404 ; 60 E. R. 1112. 

1672. Insolvency of debtor.] — Balsii v. Wilkin- 
son (1852), 18 L. T. O. S. 225. 

1673. Dangerous nature of cargo — Sale of ship — 
Guarantee for purchase-money.] — Deft. R. agreed 
to sell tw'o steamships to the A. D. Steam Naviga- 
tion Co., of which pltfs. were two of the directors, 
& it was agreed that tho purchase-money should 
be paid partly in shares partly in bills of exchange 
accepted by the co., the vessels should be mort- 
gaged to R. lo secure the remaindtT of the purchase- 
money. Pltfs. then agreed to indorse certain of the 
bills, & in consideration of that guarantee, It. 
agre^ed that they should be owners of two-tliirds 
of the property mortgaged. The vessels wore 
never formally transferred to the co., no mtgo. 
was over executed, but soon after the agreement 
R., acting as agent of his own firm, k, assuming to 
act as agent of tho co., dispatched the vessels to 
Constantinople, k thence dispatched one of tliem 
to Trobizond, laden with munitions of war for the 
Circassians, who were then at war with Russia ; — 
Held : as tlie dangerous nature of tho cargo, wliich 
exposed the vessel to extraordinary risk, was 
concealed from tho company by R., lie could not 
liavo enforced tho agreement against the co., k 
ptfs. were entitled to be relieved from their 
liability. — Buhke v. Rogerson (1866), 14 L. T. 
780 ; 12 .Tur. N. S. 635 ; 2 Mar. L. C. 375, L. JL 


1674. Circumstances affecting principal debtor — 
Surety for a surety— Rate of interest on original 
loan.] — On the application of applt., respt. an 
underwriter at Llo>d’8, underwrote an in.sirument 
in the form of a policy 5\h(U'eby ho guaranteed the 
solvency of a person who Wiis surety for the repay- 
ment by the borrower of money hmt by applt. 
Resp. made no inquiry as to the rai(» of ’interest 
payable by tlie borrower or as to tlu* circumstances 
of the loan, & no information was given to liim on 
those points. In fact the interest was over 30 per 
cent, k the borrower was unable to repay the 
loan. In an action on the policy the jury found 
that the transaction was not one of exceptional 
risk ; — Held : the non-diaclosui‘e of the rate of 
interest & tho circumstances of the loan did not 
constitute a defence, there being no evidence 
that those facts were material to the only risk 
undertaken by respt., namely, tho solvency of the 
surety. — Seaton v. Burnand, Burn and v. 
Seaton, [1900] A. C. 135 ; 69 L. J. Q. B. 409 ; 
82 L. T. 205 ; 16 T. L. R. 232 ; 44 Sol. Jo. 276 ; 
6 Com. Oas. 198, II. L. ; revg, S. O. st(b nom, 
Seaton v. Heath, Seaton v. Burnand, [18991 
1 Q. B. 782, C. A. » L J 


Annotaiions ReU. London General Omnibus Co. r. 
Hollowar, (1912) 2 K. B. 72. Mentd. Parr’s Bank v. 
Albert Mines Syndicate (1900), 6 Com, Oas. 116 ; He 
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Dcuton*d Eblatc, IJconBcea Inflcc. Corpn, & Quarant<ro 
Fund r. Dent on, 11904] 2 Ch. 178 ; Floyd v. Ciibbou (1909), 
100 L. T. 761 ; C^ntlero Mecoaulco Brlndlsino r. Jaimon, 
11912) 3 K. B. 452 ; Banbury v. Bank of Montreal, 11918] 
A. C. 626 ; Yorke r. Y"ork&hlro Insce., [19181 1 K. B. 6G2 ; 
Wilson v. United Counties Bank, [1920] A. C. 102 ; York- 
bhii^ Insec. v, Oaine, [1922] 2 A. C. 541. 

D, Secret Agrecmcnla between Parties, 

1675. Between debtor & creditor — To secure 
undue advantage to creditor.] — Jackman i\ 
Mitciipill, No. 149, ante, 

1676. .] — A., a trader, in embarrosBod 

circoinstancos, being indebted to pltf. for money 
lent, & goods, pltf. promised to induce A.’s 
creditors to agi*o(^ to a comi)osition on condition 
of A.’s giving pltf. a ])romi8bory note for the money 
lent, signed by A. & anotlier as security : the note 
was given by A. & signed by deft, as security ; 
the pltf, Ac A. agreed to k<‘cp the matter a secret 
from A.’s creditors, & pltf. endeavoured, but in 
vain, to accomplish a composition with th<‘m : — 
Held : the transaction was fraudulent ^ void, 
Ac pltf. could not recover on the note against d('ft. 
— Wells v, Giultno (1810), 1 Brod. & Bing. 
447 ; 4 Moore, C, V, 78 ; 129 E. R. 705. 

Mentd. He Ti>e, Ex j). Guillcbcrt (1838), 
7 h. J. Bey. 25. 

1677. ,] — In an action upon a pro- 

missory note against a paiiy who had indomul 
it for the aec ommodation of the maker, it app<‘are(l 
that pltf., the* indorsee, had signed an agreement 
to ace(‘pt from tiio maker of the note in the 
pound in lull of his dturiand, on having a collateral 
security for tJiat sum from a third person. It 
further apjx'ared that the agemt of the maker had 
represented to pltf. before he signed the agrt'c- 
meiit that d(dt. would continue liable for the 
residue cjf the debt secured by the note, At that the 
agreement would be void unless all the creditors 
signed : — Held : th(‘ execution of this agreemtuit 
had the e»Tt»ct of discharging the surety ; any 
I)rivato bargain tiie eilect of wliich is to give the 
creditor an advantage over the otliers is void 
(Littledale, J.). JjEwis v , Jones (1825), 1 
B. Ai O. 500 ; 0 Dow. & By. K. B. 507 ; 3 L. J. 
O. S. K. B. 270 ; J07 E. B. 1M8. 

Aniwiai tonH : Refd. Biitebou v. (JoMing (1871), L. IL 7 C. P. 
9 ; C’rojdon Coiimicrciul CiaH 5c Coko Co. r, liicklnHoii 6c 
I'oUard (1H7()). 35 L. T. 94.t. Mentd. Boay v. ItichurclHoii 
(1835), 2 (V. M. 6c 11. 422 ; Kcarnley n. C’olo (IHKJ), 16 
M. 6c W. 128 ; \V>kor. Bojfcrs (1852), 21 L. J. Cb. (ill ; 
Uliwlifcld r. L. B. 5c S, C. By. (lH7(i), 2 g. B. I). 1 ; 
lliiaeband I’uuunubaiid v Temple, [1911] 2 K. B. 330. 

1678. Benoi^bury v . Walkeb, 

No. 1052, ante. 

1679. Sale of goods— Sale at more than 

market price.] — It was agreed between the vendors 
At vendee of goods that the Jattc*r should pay lO.v. 

er ton beyond tlic' market price, wliich sum was to 
e applied in liquidation of an old debt due to one 
of the vendors. Tlie payment of tiie goods was 
guaranteed by a third person, but the bat gain 
between the i)artieswas not communicated to the 
surc‘ty’ : — Held : that was a fraud on the surt‘ty, & 
rendered tlie guarantee void. — PincocK v. Bishop 
( 1825), 3 B. & C. G05 ; 5 Dow. A: By. K. B. 505 ; 
3 L. J. O. 8. K. B. 109 ; 107 E. B. 857. 

Annotation : — Ezpld. Owen v. Iloman (1851), 3 Mac. & 0, 
378. Consd. North BritiHli lubco. v. Lloyd <1854), 10 
Kxeb, 523 ; Mackreth r. Wulinchlcy (1884), 51 L. T. 19. 
Retd. Spcucor t\ Handley (1842), 5 Scott. N. It. 646 ; 
Mami V. Bccuy (1813), 1 L. T. O. S. 60 ; J£e Mubon, Ex p. 


Sharp (1844), 3 Mont. D. Ac Do O. 490 ; Loo v. Jones 
(1861), 17 C, B. N. S. 482. JHentd. Williams v. llawUnsou 
(1826), 3 Bing. 71. 

1680. Appropriating advance to old debt.]— 

Whore a person borrows a sum of £100 upon a 
note, but by an arrangement with the Jjoan Co. 
it is agreed that they shall deduct from the £100 
the balance nunaining due on a former loan, wliich 
arrangement is not communicated to the surety, 
this is not a fraud ui>oii a surety so as to vitiate 
the contract, &> ho is, nevertheless, liable for the 
whole sum of £100.- Oannam. v. Johnson (1847), 
9 L, T. O. 8. 82. 

1681. Creditor & retiring surety — Terms of old 
guarantee undisclosed — To surety executing new 
guarantee.] — Nouth British Insurance C)o. v , 
LiiOYD, No. 1(507, aute. 

1682. Creditor & third party — Performance of 
work — If debtor defaults.] --11. contract<id with 
defts. to ex(»cute cei*tain sewage works, for which 
ho was to be paid upon the certificate of the 
surveyor of defts. On the same date II. as 
principal, Ao pltf., & another as sureties, entered 
into a bond to defts. for the duo performance of the 
contract on or b(‘for(‘ a day fixed. 11. failed to 
perform liis contract, A& became bkpt., Ac defts. 
then bt‘gan an action against pltf. to enforce the 
penalty under tin' bond. 

Before tlu^ contract with II. di'fts. had entered 
into an agreement wit li a largo owner of pi*operty 
in tlie neiglibourhood, that the works should he 
executed at their joint c‘Xpense, under the joint 
8Ui)erintendt*nce Ac control of Jiis Ac t heir surveyor ; 
but this agn'cment was nt^ver communicated 
either to 11. or to pltf. On the failure of 11. the 
works W(*re placed in t h(‘ hands of the landowiuu*. 
i*ltf. filed his bill against the abovis-niuned defts. 
only, to ri'strnm prosecution of the action, Ac tlie 
judg(‘ awarded an injurution on tlie ground tliat 
the concealm(‘nt of th(‘ Jast-menfion(‘d contract 
was a circumstance wliicii e\on(*rated pltf. from 
all liability i—llcld: as the landowner, Mho was 
virtually pltf. in the action was not a party to the 
suit, Ac as the fact of the coiicc‘alment could bis 
raised by the pltf. for his did'ence at law, the 
injunction must ho dissolvcui. — Stiff v . Eaht- 
BouBNE Jxx'AL Board (1809), 20 \u T, 339 ; 17 
W. B. 428, Ji. JJ. 

1683. Debtor & surety.]— K li.ih v , Waunes 
(1001), Velv. 47; 1 Brownl. 85; Cro. Jac. 33; 
Moore, K. B. 752 ; 80 JO. B. 31. 

AmwUiUoHH : — Apld. Aiioii. (1678), 2 Moil. Bop. 279. Conid. 
(‘uthbert r. iTnloy (1799), 8 Term Bop* 390. Refd. 
Jloyor V. Buinpton (1710), 7 Mod. Bop. 331. 

1684. Ignorance of co-surety .J — Mack- 

reth v. Walmeslky, No. 1127, ante, 

(J, Fidelity Guar an lees. 

1685. Character — Bank agent.]— Applts. bound 
to Bank of Scotland in a cautionary bond for one 
of tliidr agents who fail. 

If a man found that his agent liad b(‘trayed lus 
trust that ho owed him a sum of money or tJiat it 
was likely tliat Ik* was in Ids debt, if under such 
circunisfances he recjuii’ed sureties for liis tldelity, 
holding him out as a trustworthy person knowing 
or having ground to believe that he was not so, 
then it was agreeable to the doctrines of equity, 
at least in England, tliat no one should be pei’mitted 
to take advantage of such conduct oven with a 
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1676 1. Jiitween debtor <t credUor — 
To secure undue advantage to creditor ,] — 
A. guaranteed to B«, a creditor of C.. 
composition notes, ivhich B. to 
indorso for the other creditors. B« 


represented to the creditors, bclorc 
the rompo>‘i(Ion mob ogreed to, that 
ho woH to accept a like compohltlon 
bimsi'lf, but be had a secret bargain 
with C. that he should be paid in full : 
— Held: this secret bargain vitiated 
the whole transaction. — Cuoike r. 


Hitcjiey (1865), 11 Gr. 499.— CAN. 

1675 li. .] — DALOurry r. 

Moss, Mac. 495.— N.Z. 

1676111. Bank of Ai m- 

TtiALASiA V. Wilson (1885), 3 N. Z 
L. U. C. A. 130.- N.Z. 
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Sect, 4 . — Fraudulent conceahnent and miareprescnia- 
lion: Suh-Bect 2, C, 1 ), ; svb-aed, 3.1 
view to security against future transactions of the 
agents (Loud Elden, 0.)- — Bmitji v. Bank of | 
Bcotland (1813), 1 Dow. 272 ; 3 E. R. 697, H. L. 
Annotations : — Oonid. Itallton v. [MatliowB 10 (X & 

iln. 034. Retd. Noitli Brltisli Jusce. v, Lloyd (1864), 
30 Kxcli. 523 ; Loo v. (J8C4), 17 C. B. N. S. 482 ; 

l^hlllipH V. Foxall (JH72), L. Jl. 7 Q. B. 666 ; London 
& rrovitwial Marino Inaoc. r. Dayies, Darios v, London 
&; Proriucial Marine Innco. (1878), 47 L. J. Oh. 611 ; 
Mackroth v. WuluioHlcy (1881), 51 L. T. 19 ; London 
Ooneral OmnlbiiH Co. jj. Holloway, 1 1912] 2 K. B. 72. 
Mentd. Low v. Cuthrio, 119U9J A. C. 278. 


1686. Commission agent — Concealment un- 

due but not wilful.] — M(?ro non-communication of 
circumstances alTecting the situation of tlie parties, 
material for tlie surety to be acquainted with, & 
within the knowledge of the person obtaining a 
surety bond, is unduo eonceaJmeut, tliough not 
wilful or iiit<*n(ional, or with a view to any advant- 
age to himself. 

A party bt'camo surety in a bond for the fidelity 
of a commission agent to his employ(*rs. After 
some time the employ(‘rs discovered irregularities 
in the agtmt’s accounts, put the bond in suit. 
The surety tJi(‘n instituted a suit to avoid the bond, 
on the ground of concealment by tlie employers 
of inateriiil circumstaru'es affecting the agtmt’s 
credit piior to the date of the bond, & wliich, if 
communicated to the surety, would liave pre- 
vented Jiim from imdeitaking th(j obligation. 
On tlie tiial of an issue wliether the surety was 
induced to sign the bond by undue concealment 
or dece])tion on tlie part of the employers, the 
presiding judge <iirected tJie jury, that th<‘ con- 
c(*alment, to be un<lu(‘, must be wilfid & inUmtional 
with a vhiw to the advantages the employi'rs were 
thereby to gain ; - J/c/d : the dirt'ction was wrong 
in point of law.- -Hailton v, Mathews (1841), 
10 01. Ac Fin. 934 ; 8 E. 11. 993, 11. L. 
AnmiUitions : - Apld. LoiKlon Cicncral OmiiibuH Co. v. 
llolloway, I19J2) 2 K. B. 72. Consd. Natiouul rrovinclul 
Bank of JOiiKlaud r. CJlaniisk, 11913) 3 K. B. 335. Befd. 
Mtillallou V. llodffHou (1851), 15 ,Iur. 817 ; North Britinh 
liiBcU). V. Jjloyd (J864), 10 Kxch. 523 ; Loo v. JoiioH (1864), 
17 C. 31. N, S. 482; MattbewH v. BIoxhouio (1864), 12 
W. H. 795 ; I’liilllpH v. Foxall (1872), L. U. 7 Q. B. 606 ; 
Mackroth v. WalincHloy (1881), 51 L. T. 19 ; Diirham 
Corpii. r. Fowler (1889), 22 Q. B, 1). 391. 

1687. Default — Within knowledge of employer — 
Concealed by employer from surety ~ Known other- 
wise to surety.] —If A. bet ome bound to B. for the 
lionesty of C. who embezzles money, B. may lutun- 
tain an action ou tlie guarantee, though thrc'e years 
have (4a])s(Hl without any notiee having been given 
of the embezzlement of 0. by B. to A. ; at least if 
A. was acquainted with the cireumstance from any 
other qiuu’Ud*, B. does not appear to have 
concealed it fi*om him industriously, A. will not 
be discharged from his guarantet* though B. ajipear 
to have given credit to C. for the amount of the 
sum embezzled. — Peel v, Tatlock (1799), 1 
Bos. & P.419; 126E. U. 986. 

Annotations : -Apld. GorliiK v. Kdiuoiuls (1829), 3 Moo. & P. 
259. Befd. IMiililpt) V. Foxall (1872), L. 11. 7 Q. B. 666. 


10gg, ,] — Caxton & 

Arrington Union v. Dew, No. 1463, ante. 

Employee continued in 

service.] — Deft, by a guarantee rmdertook to be 
responsible up to £60 for the honesty of S. during 
his continuance in pltf.’s employ. During the 
employ S. made defalcations which pltf. discovered 
on Nov. 20, but without notice to deft, condoned 
the offence & continued 8. in his employ. S. 
having again made defecations i—Reld : deft, 
was discharged from liability for the defalcations 
subsequent to Nov. 20. — ^Phillips v. Foxall 
(1872), L. 11. 7 Q. B. 666 ; 41 L. J. Q. B. 293 ; 
27 L. T. 231 ; 37 J. P. 37 ; 20 W. B. 900. 

dnnotationa : — Folld. Sanderson v. Aston ( 1873 ), L. K. 8 
Exch. 73. Distd. Durham Corpn. v. Fowler (1889), 22 
Q. B. D. 394 ; Caxton ik Arriiig 
68 L. J. Q. B. 380. Consd. Ki 
V. Harding, [1892] 2 Q. B. 494 ; 

(k). V. Holloway (1911), 105 L. 

Somes (1888), 5 T. L. II. 46. ] 

Cold Storage Co. of South Africa 
80 L. J. P. C. 1. 


ton union v. i»ew {loon), 
ngston-npon-Hull Corpn. 
liondon General Omnibus 
T. 550. Refd. Welton v. 
Mentd. Federal Supply & 
V. Angohrn & Piol (1010), 


1690. ,] — Sanderson v. Aston, 

No. 1208, ante. 

1691. Concealment not fraudu- 

lent.] — (1) Where the employer of a servant, when 
taking a bond from another, which purported 
to make liim responsible as surety fur the fidelity 
of the servant, did not disclose te the surety the 
fact, known to the employer, but not known to 
the surety, that the servant had previously been 
guilty of dishonesty in his Gni])Ioyment, the 
employer cannot enforce the bond against the 
surety in respect of subsequent dishonesty of 
the servant, although the non-disclosure by the 
employer of the previous dishonesty of the servant 
was not fraudulent. 

(2) Distinction between suretyship of the 
fidelity of a servant & a guarantee in respect of a 
banking account discussed. 

There is a wide distinction between a case like 
the present & the cases which have been cited of 
guarantees for overdi’afts given to bankers. 
Dishonesty may occur & the guarantee is given 
to ensure against the chance, but the guarantees 
for overdrafts are required for the purpose Ac not 
on the chance of being used . . . the surety may 
well complain “ I did not know that your servant 
was a thief, but he cannot be he;u‘d to complain 
“1 did not know that your customer had been 
overdrawing his account” (Kahwkll, L.J.). — 
London General Omnibus Co., Ltd. r. Hollo- 
way, 11912] 2 K. B. 72 ; 81 L. J. K. B. 003 ; 106 
L. T. 502, C. A. 

Annotation : — As to (2) Refd. National Provincial Bunk of 

England r. Glumisk, [1913] 3 K. B. 33.*>. 

1692. Necessity for proof of know- 

ledge.] — In an action by a board of guardians on 
a policy or guarantee for the honesty of a collector 
of poor rates, to which dofts. plead fraud, it is not 
enough for defts. in support of that plea to show 
actu^ defalcations existing at the time the policy 
was effected, coupled with the fact that the board, 
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1690 i. Defaidt — Within knowlcdot of 
cmploytr — ('onccalcd by employer from 
««rc(i/.]— O ttawa. Aoiui’unTUitAL 1 n- 
HUBANOK Oo. i\ Canada Guauantkic 
Co. (J878), 30 C. P. 360.— CAN. 

1690 11. .]— British 

Empirr Asscrvnck Ct>. r. J^uxtun 
(1893), 9 Man. L. R. 109,- CAN. 

1690 iii. — — .] —The cun- 

ooaimont from a eurety of pitjvlona 
defaults of the principal debtor, when 
there is a ooutliiuiug guaraiiteo of 
conduct or solvency, is Tn itself ovtdeuoe 
of fraud. — llUTUKNiAN Fauaikub Eub- 


vatob Co. V, Hrycak, [1924] 3 D. L. 11. 
402 ; 2 W. W. It. 825.— CAN. 

1690 iv. .]— Smith r. 

Bank of Sixitland (1829), 4 Fac. 
CoU. 300.— SCOT. 

1690 V. .] — Railton 

e. Mattukws & Lkonaud (1844), 3 
BeU^Sc. App. 60 ; 16 Sc. Jur. 602.— 

1690 Vi. Fbknch 

r. Camkron (1893), 20 It. (Ct. of Seyy.l 
966 : 30 Sc. L. K, 830 ; 1 S. L. T. 259. 

— sdOT. 

16*1 1. CoHoealmtnt 

not frand%aent .] — PicsitB v. Oxford 


(1870), 17 Gr. 472.— CAN. 

16916. Mea- 

roRD Town e, Lang (1890), 20 o. It. 
42 ; (1891), 20 O. It. 541.— CAN. 

1691 iii. .]— Bal- 

KRISMNA KIUTIKAR V, BANK OF BENGAL 
(1891), I. L. It. 15 Bom. 585.— IND. 

jf. jS'a defence to 

action by public officer A — A defence 
that the surety was nut informed of 
misconduct committed by the person 
whose honesty was guarantee, Sc 
that such misconduct was known to 
the person to whom the guarantee 
was given cannot be raised when the 
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PaBT X.— AvOIDANCaB 

in answering certain questions touching the cheques 
on the collector, had referred to the orders of the 
poor law board, which to their knowledge had not 
been strictly pursued by the collector, but senible : 
it is incumbent on them to go on & prove that 
pltfs. actually knew of the existing defalcations. — 
llOMFOBD Union Guardians v. British 
Guarantee Assocn. (1852), 7 Exch. 792 ; 20 
L.T. O. S. 82; 10 J. P.809 ; 155E. R. 1171. 

1693. Existing debt — ^Reiievingoillcer— No neces- 
sary imputation of misconduct.] — In an action 
against the surety on a bond conditioned for the 
faithful discharges of the duties of a relieving 
oflicer, deft, pleaded & proved that at the time of 
the execution of the bond there was a balance of 
12206 due from the principal, in respect of money 
which had been received by him as relieving ollicer, 
& that that fact was not communicated to him : — 
Held : as the existence of that balance did not 
necessarily involve any imputation of misconduct 
against the relieving oflicer, it was not a material 
fact which the guardians were bound to com* 
municate to the surety before he executed the 
bond. — Stokesley Union Guardians v, Strother 
(1853), 22 L. T. O. S. 81 ; sub nom. Stokesleiou 
Guardians v. Stoddart, 2 W. R. 14 ; 17 J. P. Jo. 
729. 

1694, Commission agent,] — P. had Ix'on 

employed by idtfs. in the sale of coals for thorn 
on commission, for which ho at the end of each 
month gave them his acceptances, by tho tcM'ins 
of his agreement he was to hand over to them within 
six days all moneys he received from customers. 
P. having fallen in arrear to the extent of 121,272, 
pltfs. required him to find security to tho amount 
of 12300, Ac at his request deft, consented to 
guarantee £100. '^I^lie agreement of guarantee 
recited the terms of dealing between pltfs. <te P. ; 
but the fact that P. was already indebted to irltfs. 
in the large sum above mentioned was concealed 
from the sureties. In an action against deft, 
upon the agreement, he pleaded that ho was 
induced to make it by the fraudulent concealment 
by pltfs. of a material fact : — Held : the non- 
communication by pltfs. to deft, of the fact that 
P. was at the time indebted to them, was evidence 
for the jury in support of the pica. - Lee v. Jones 
(1864), 17 0. B. N. 8. 482 ; 34 L. J. G. P. 131 ; 
12 L. T. 122 ; 11 Jur. N. 8. 81 ; 13 W. R. 318 ; 
144 E. R. 194, Ex. Oh. 

Annoiaiiona : — Consd. Loudon Uonoral Omnibus Co. v. 

Holloway, [1U12] 2 K. R. 72. Refd. l^hlUIps v, Foxall 

(1872), L. n. 7 Q. H. 060 ; Mackroth v. Walmosloy (1881). 

.51 L. T. lU ; Welton r. Homos (1888), 5 T. L. 11. 10. 

Mentd. Flotohor t>. Kroll (1873), 42 L. J. Q. B. 05. 

1695. Banking guarantee distinguished.] — 
London General Omnibus Co., Ltd. v. Hollo- 
way, No. 1691, ante. 

Sureties on administration bond.]~-6Vc Exis> 
CUTORS, Vol. XXIII., pp. 224, 228, Nos. 2714- 
2762. 

D. Banking Guarantees^ 

1696, Previous debt — Due to bank — No inquiry 
by surety.] — A surety is not of necessity entitled 


OF THE Guarantee. 

to receive, without inquiry, from the party to 
whom ho is about to bind hunsolf, a full disclosure 
of all tho circumstances of tho dealings between 
the principal & that party. If lie requires to know 
any particular matter, of which the party about to 
recedve the security is informed, lie must make 
it the subject of a distinct inquiry. 

An obligation to a banker by a third party to bo 
responsible for a cash credit to be given to one of tho 
banker’s customers, is not avoided by tho fact, 
that, immediately after the execution of the 
obligation, tho cosh credit is employed to pay off 
an old debt due to tho banker. 

If tho surety intends to r<dy upon such a fact 
for his defence, as showing that there* was a 
previous agreement between the banker k> the 
customer to deal with t.ho credit in a particular 
manner, to which he, if he had known it, should 
not have consented, he must bring such a defence 
before tlie ct. by putting it on the record,--- 
llAMiLTON V. Wathon (1845), 12 Cl. A: Fin. 109; 
8 E. R. 1339, ir. L. 

AniiotatioiLa : — Apld. North RrRNli Iti'soo. r Lloyd (1851), 
10 Exch. .523. ConBd. Leo v, .loncs (18(J 1), 17 (\ 11. N. H. 
482 ; Mackreth r. Walmohloy (l^'il), 51 L. T. 10. Distd. 
Loudou (leueral OnudbaH (’o. v. Holloway, IH)I2J 2 1C. 11. 
72. Refd. Oardnor i\ WuIhIi 11855), 1 .lur. N. H. 828 ; 
StcWiiri i». AriCcari (1855), 10 Lveh. 075 ; W>thos r. 
Labouchorc (1859), 3 Do (1. isr J. >91; DUhIko v. JUihs 
( 1800), .lohii. 003 ; Dhilllps r. Foxall (1872), L. D. 7 g. D. 
600 ; Welton v. Hoiiioh (1889), a L. it. ; SoaUm 
r. Huatli, Soaion v. Durnnnd, 11899J 1 g. H. 782 ; National 
lUov^lncial Jiaiik of Ktif^rlund c. UlanuHk, 11913J 3 1C. 1). 
33.5. 

1697. State of debtor’s account - Not disclosed 
by bank— No Inquiry by surety.] -Wytiies r. 
Laboucheke, No. 742, ojUc, 

1698 . Welton r. 8omeh (1889), 

5T. L. R. 181. C. A. 

1699. Not disclosed by debtor — When bank 

affected by notice - Same solicitor acting for all 
parties.] —Wythes v, Labopcjiere, No. 742, 
ante. 

1700. Circumstances suggesting fraud By debtor 
on surety -Not disclosed by bank.]- 3'ho non- 
disclosure by a bank to tin* guai’antor of a 
customer’s overdrawn account of lacts from which 
the bank is buspicious that the custoiiKT is 
defrauding him do(*H not dihcliargo tin* guarantor. 
National Provin(’Jal Bank of EN(aLANi), Ltd. 
V. Glanusk, (1913] 3 K. B. 335 ; 82 L. J. K. B. 
1033 ; 309 J.. T. 103 ; 29 T. L. R. 593. 

1701. Fidelity guarantee distinguished.! 
London Genehal Omnibuh Co., Ltd. v. JIoij.o- 
way, No. 1091, ante. 

Misrepresentation.] —See Sect. 4, Hub-wcl. 3, po A. 


SuB-HEOT. 3.— Misrepresent AT roN. 

See, generally. Misrepresentation A6 Fraud. 

1702. General rule- Misrepresentation of material 
fact — Avoids guarantee.] — If any material port of 
the transaction between a creditor Ac Jiis debtor 
is, with the knowledge or assent of the creditA)r, 
misrepresented to a surety, the misrepresentation 
being such, that, but for tho same having taken 


action on tho frua.rantoo Is broufirht 
by a public offloer — there Is no privity 
betwoou him Ac the surety as there 
would be between a private person to 
whom the bond was sriven &, the 
surety. — Lawdeii r. Lawdlr (1873), 
7 I. C. L. K. 67.—IR. 

PART X. SEirr. 4 . SUB-SE<7r. 3. 

17021. Oentral rule —MiarrprearnUi^ 
twn of material fact — Atolda guarantee. ] 
— Gananoqus Oortn. V. Htukdbn 

(1883), 1 O. R. 1.— CAN. 


1702 ii. .1 -Motxoa 

Davk V. TUfli>KY (1885), 8 O. It. 293.- 

CAN. 

1702111. .]~Tow>vro 

IlREWINd & MALTINO r. llKVEY 

(1887), 13 O. n. 61. -CAN. 

1702 iv. — .1 — Eixjin 

Loan & Sa vinos Co. r. London (Jua- 
RANTER & ACCIDICVT Oo. (1906), 11 
O. L. It. 330 ; 7 O. W. K. 109.— CAN. 

1702 V. .1 — Kotuk- 

NIAN Farmkbs Elbvatob Oo. V. 


IIRYCAK, (19241 3 D. L. K, 402 ; 2 
W. W. H. 82.5.- CAN. 

1702 vl. Rank of 

Austualasia r. Adams (1889), 8 
N. Z. L. U. 119.- N.Z. 

1702 vll. .J — Fal- 

coner V. North of Hco'rr.AXD Rank 
(1863), l Morph. ((Jt. of Hess.) 704 ; 
35 Sc. Jur. 401.— SCOT. 

1702 viii. .1-M‘DOU- 

OALL Sc UEItBBRTSON V. NoBTBJCBN 
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Guakaijtee and Indemnity. 


8ecL 4 . — Fraudulent concealment and mierepresenta- 
iion: Sah-eecU, 3 Sect* 5; Sul}-8ect. 1.] 

X>lace, either the suretyship wouJd not have been 
entered into at all, or, being entered into, the extent 
of the surety’s liability might be thereby increased, 
the security so given is void at law, on the ground 
of fraud. 

Pltfs. agreed to lend £2,600 to 0. & D., upon the 
security of a policy of insurance, a mtge. of certain 
leaseholds, Ac the joint Ac several promissory note 
of defts, Ac E. for £2,600, jiltfs. deducting thereout 
a debt of £600, then duo to them from C. on his 
private account. A deed prepared in conformity 
with this agreement recit(Kl, amongst other things, 
that the entire interest in tlu* policy was available 
for the purposes of the security, Ac that the private 
debt of C. had been paid to pltfs. The nature of 
the agreement between x>ltfs, Ac (’. Ac 1). was not 
communicated to deft., but the recitals of tlie deed 
were read over in his iirescnce when he attended at 
the ollice of pltfs.* attorneys for tlie jim^iose of 
signing the note, Ac the note bore an indorsement 
identifying the sum tliereby secured with the sum 
mentioned in the deed:— //r/d; this untrue 
ropreseni at ion thus made to deft, before he signed 
the not(‘, that tlie jirivate debt of 0. had been 
paid, a\oid(‘d the note.— Stonk r. C’OMPfON 
(1868), rt Jiing. N. r. 142 ; 1 Arn. 466 ; 6 Hcott, 
846 ; 2 Jur. 1012 ; 162 E. Jt. 1059. 

: Distd. (irocn v, (ioHdon (ISIl), 3 Man. (». 

Consd. IVJaMii r. Hoeny ^ lJiimi)hrcy (18i3), 1 

li. T. C). s. CA). Reid. Kx p. bharp (1841), 3 Mont. 1). &: 

J)o (1. 41)0 ; Mallalicu a. Hocltcnon (1861), 10 Q. B. C8U ; 

Owen V, lioinaii (18.61), 3 Mac. « G. 378 ; Evans r. 

BrcmndKc (18.6,6), 1 W. U. 101 ; Mackroth v. Wulmcbley 

(1881), .61 L. T. lU. 

1703. .J — Small v. Currie, No. 

lJ61, a tile* 

1704. .1 -Blest v. Brown, No. 

759, ante, 

1705. State of debtor’s banking account -Pre- 
existing debt,]— Stone ik CoMm'ON, No. 1702, aide, 

1706. - - Misrepresentation must be acted 
upon.l - TM'Kewan v, Thornton, No. 441, ante, 

1707. Evidence of attorney of surety — 

Admissibility.] — MTvewan v, Thornton (1861), 
2 E. A E. 594, N. P. 

Concealment.]— A>Vr Sect. 2. sub-sect. 1, B. 

(c) iii., ante, 

1708. Power of creditors —To stop sale on execu- 
tion.] — Upon tlie e\o of a side by tlie sheriiX, a 
surety gave a writt(*u guarantee for payment 
of the juilgnuMit debt/S by instalments, in considera- 
tion of the judgment creditors consenting to post- 
l)Oue tile sale under the execution. It turned out 
that the consent of another jicnson was necesstiry 
in order to i)i*oveut the sale. A: in consequence the 
sale took place. The surety gave notice that the 
<*ou8ideratioii having failed, the guarantee was at 
an end. 11. aprieared that reiirescntatious were 
made on behalf of the judgment creditors wdien 
they took the guaiTiatee that they had powder to 
stop tlie Side, A: that it w’ould bo stojiped : — 
Held : the suret y w'as entitled to have the guarantee 
deli\erod up to bo cancelled. -Cooper t*. .1< 
(18.59), I l)e (k E. A .1. 240 ; 27 Beav. 616: 

L. T. 651 ; 45 E. B. 350, L. C. 

Annoialtons Consd. r. Gllbey (1877), 40 L. J. Q. B 

32.). Retd. Brooking v, Maudslay, bon Ac iTiold (1888) 

38 Gh. i). C36. 


1709. In recitals of indenture — Estate taken by 
debtor — ^Life estate described as estate tail.] — 

A., with B. & C.. his sureties, entered into a bond 
to D., the condition of which, after reciting that 
A. was seised in tail of an estate of which he had 
covenanted to sutler a recovery at a future day, 

eniue to the use of D. in fee, was, that the bond 
should be void, if the recovery should be suffered 
* so & in such manner as that, under & by virtue 
thereof, the estate should be vested in D. for ever ** : 
.he recovery was duly suffered, but A. being seised 
or life only, D. brought an action upon the bond, 
jO which one of the sureties pleaded, that, if A. 
lad been seised in tail, the recovery was suffered 
so as to vest the estate in D. in fee : — Held : this 
plea was bad, because, tlie recital in the condition 
did not estop D. from disputing that A. was seised 
In tail, nor release the surety from his obligation, 
t being the intention of the parties, that D. should 
lave an estate in fee. — Edwards v. Brown (1829), 

1 Y. Ac J. 423 ; subsequent proceedings (1831), 

1 Cr, Ac J. 607. 

Atinoiation :—ILetd, Whcelton r. llurclisly (1858), 8 K. & B. 

28.6. 

1710. Signing of specification — Guarantee 

for performance of work.] — By an indenture made 
between a local board, pltfs. of the first part, 
certain contractors of the second pari, Ac deft, of 
tlie third part, the contractors covenanted to do 
coiiain work upon the basis of a ceil^ain specifica- 
tion ; k> deft, covenanted to pay any losses that 
might be sustained from the non-performance 
of the work. The indenture recited that the 
specification had been signed by five members of 
the local board as was required by I lie local Act. 
In i)oint of fact the specitlcation had never becui 
signed, although it had been acted upon. In an 
action against the sureties : — Held : the mere 
fact of the specification not having been signed did 
not release the sureties from their liability, — 
K\THbELL V, Tru’kei'T (1865), 16 L. T. 280 ; 60 
J. P. 8. 

1711. Rate of interest — On money lent — Higher 
than rate represented.] — A plea that a promissory 
note wa;S olitained by fraud, covin, Ac misrepre- 
sentation, pleaded by a sui'cty in such note, was 
lieltl not to supported by proof that the note 
was given for money lent by pltfs. at 20 per cent, 
iiiteiest, in the name of a joint stock co., fraudu- 
lently reiiresentcd by iiltfs. to have been established 
for the purpose of lending money at 5 per cent., 
Ac to consist of shareholders, contributors, A 
borrowers, A to be governed by olTicers elected 
by such shareholdei*s, contributors, A borrowers, 
no such CO. having ever existed, A the tw^o pltfs. 
being the only lenders. — Green v, Gosden (1841), 
6 Wan. A (1. 446 ; 4 Scott, N. K. 13 ; 1 1 L. J. O. P. 
4 ; 5 Jur. 1010 ; 163 E. li. 1218. 

Annotations Refd. Cannam v. Johnson (1847), 9 L. T. O. S. 

82 ; Wright r. Campbell (1861), 2 F. &; F. 393. 

1712. As to party advancing loan — Cestui que 
trustr— Consenting to advance of trust moneys.] — 

A party johiing as surety in a bond ought to bo 
informed of tlie natm'o of the obligation, name of 
the obligee, A the relation in which he stands to 
the principal obligor. 

M. induced W. to join him as surety in a bond for 
repayment of a loan, saying he only wanted time 
to realise securities, A he would hold her haimless. 


Assitranc’K Co. (1864), 2 Moeph. (Ct. 
of boss.) 935 ; 36 Sc. Jur, 468.— SCOT. 


1702 ix. .) — SuiiiER- 

LAvn v. Low (^1901), 3 F. (Ct. of Setw.) 
972 ; 38 S(‘. L, H. 710; 9 S. L. T. 
91,— SCOT, 


h. Uu debtor — intAovt knouledffe 


of creditor ,] — If a proposed creditor 
sends his standing iirlntcd form of 
contract to one proposing to become 
his debtor, for signature by him A 
two sureties, misrepresentation by the 
debtor to tbo sureties, without the 
knowledge of tbo oreditor, will not 
affect the sureties* UabiUty to tbo 


creditor.— J. It. WATKI^fl Medical 
C o. r. Lkk (1920), 2 W. \V. K, 493 ; 
.62 D. L. li, 543 ; 15 Alta. L. R, 345.— 

CAN. 


k. Substituted ffuarantee — Setting 
aside — hiabilUy under original guo- 
ranfee.}— When a guarantor, liable to 
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Pakt X. — ^Avoidance op the Guaeantee. 


M. & S, being trustees of a fund, sold it, with 
consent of B., the cestui que trust, & thereby 
raised the loan for M., who informed W. that B. 
was the lender, but did not inform her how the 
loan was raised : — Held : B. not being in fact the 
lender, his personal representatives ha.d no privity 
of contract with, nor equities against, W., & in 
consequence of the concealment from her of the 
real nature of the transaction, she was, in equity, 
altogether released from the bond. —SquiUE i\ 
Whitton (1848), 1 n. L. Cas. 333 ; 12 Jur. 125 ; 
9 E. li. 785, U. L. 

Annotation : — Refd. Ilambro r. Hull Loiulon Fire Insce. 

(1868), 28 L. J. Ex. 62. 

1713. As to nature of transaction — Discharged 
guarantee bond — Fraudulently offered as security — 
For debt unknown to surety.] — A., together with 
B. & O. as his sureties, executed a bond to 1). for 
securing £300 & interest ; the debt is paid by (\ 
with the proper money of A. ; but C). neglects 
delivering up the bond to A. to be cancelled. i\ 
afterwards procures this bond to be assigned as a 
collateral security for a debt of his own Held : 
this assignment was a gi’oss fraud in (). a 
perpetual injunction was granted to restrain all 
further proceedings ui)on tlie bond. — May v, 
Hauaian (1709), 4 Bi*o. rail. Oas. 150 ; 2 K. it. 
100, II. L. 

1714. .]— Mann v Beeny (1813), 1 I.. T. 

O. S. 50. 

1715. Bond held out as temporary security 

only.! — In an action on a bond on the plea of 
fraud, A an equitable plea to tlio effect that the 
bond was (‘xecuted on an advance of money to one 
of the obligors, on the faitli of an agreement that 
there sliould be a mtge. by w’ay of security, & 
that the bond .slioidd be oidy a temporary security 
until the mtge. was c*xecuted ; the evidence of two 
out of tliree obligors, that there w'as sucli agree- 
ment, A tludr I positive statement that tJie bond 
was never I’cad over to them, notwithstanding 
that the mtge. recited an agreement in writing, 
which w^as produced, thougli not i)ut in, A which 
tliey admitted having signed at the time the 
bond was executed : -~Held : evidence to go to the 
jury in support of the pleas, & ui)on the w'hole of 
the evid(Mice, the question was, whether d(*ft. 
executed the bond on the faith of a false i*epresenta- 
tion as to nature A effect of the bond. But idtf. 
having been called, A having put in tlie written 
agreement, whic;h was for a bond as well as mtge., 
the verdict for deft, was s(*t aside as against 
evidence. — S mith v, Windek (18.58), 1 F. A F. 95, 

N. l\ 

1716. Signature to character reference.]-— 

Deft, w’as induced to sign a guarantee by tlie 
fraudulent representation that ho wfis signing a 
reference. In an action against liim on the 
guarantee the jury were dhected that pltfs. weio 
entitled to a verdict unless they were satislied that 
deft, was cheated out of Jiis signature by mis- 
representation, A that he in signing it was not 
guilty of negligence. The jury found for deft. — 
Walter v. Burton (1880), 2 T. L. U. 310, N. F. 


Sub-sect. 4, — Parties to Action for 
Belief. 

1717. Action for cancellation by co-surety— 
Necessary parties — Debtor A co-surety.] — Allan v, 
Houlden, No. 702, ante. 


Sect, 5.-COERa<W. 

Sub-sect. 1. — In General. 

See, generally, Contract, Vol. XII., pp. 92-1 12 > 
Nos. 600-738. 

1718. General rule.] — S mall v. Currie, No. 1601, 
ante, 

1719. ,]— Natural influence exerted by one 

who possesses it to obtain a benolit for himself is 
undue inter vivos, so that ijifts A contracts inter 
vivos between certain parties will be set aside, 
unless the party benefited can show affirmatively 
that the other party could have formed a free A 
unfettered judgment in the matter. — Parpitt v. 
Lawless (1872), L. B. 2 P. A 1). 402 ; 41 L. J. P. 
A M. 08 ; 27 L. T. 215 ; 30 J. P. 822 ; 21 W. B. 
200. 

Annotaiiotia : — ^Reld. Hampson v. Guy (1891), Ot L. T. 778 ; 

Ohapliu r. imimtiiall (1907), 97 L. T. 860 ; llowt’iH r. 

Bishop, 11909) 2 K. B. 390 ; Cralt; r. Lamouroux, 11920) 

A. C. 319. 

1720. Avoids the guarantee — ^Threat of criminal 
proceedings — Against principal— Surety father of 
debtor.]— WiLU AMS v, Bayley, No. 41, ante, 

1721. ,J — (1) A contract of 

suretyship is not uberrlmce fidei, but is one whicti 
a sm^l amount of mala fldes or want of disclosure 
in its inception will vitiate. 

(2) A sum was ])rovided by A. under an agree- 
ment, by which it was to be apiilied in paying the 
liability of B. to a co., with the object on the part 
of A. of saving B. from a criminal prosecuiloii. 
The co. intended to prosecute*, but pending 
negotiations for the contract counsel advised 
them that no crime had been committed : — Held : 
the agreement wiis void on three grounds — first, 
tiiat the co. had not disclosed tlie fact that they 
had abandoned their intention ; secondly, that it 
was against public iiolicy as being au agreeiuent to 
stifle a public prosecution ; thirdly, that it was 
made under pressure. — Davies v, London A 
Provincial Marine Insurance. CJo. (1878), 8 
Oh. D. 409 ; 38 L. T. 478 ; 20 W. II. 791 ; sub nom, 
liONDON A Provincial JMakine Inhuran(je Oo. 
V, Davies, Davies v. London A 1*rovincial 
Marine Insurance Oo., 47 L. J. Oh. 511. 

Annotatums :—As to (1) Refd. Nutional ITuvinclal Bunk of 

Eipflaud r. (Jlunusli, 11913) 3 K. B. 336 : Moody i;. Vox 

U. Halt, (1917) 2 Ch. 71. As to (2) Reid. Whl(m<»ro v, 

Farley (1889), 43 L. T. 192; London Uoncral Onmlbua 

Co. V. llolloMay, (1912) 2 K. B. 72. 

1722. Promissory note,] — Pltf., whose 

whole income was derived from a life estate in 
property jiroducing about £195 per annum, in 
1857, when she was twenty years old, under 
pressure i>ut upon her by licr stepfather, wJio 
was one of Jier guardians, A with wJiom slie 
resided, joined him in signing a joint A several 
promissory note for £150, being £100 already duo 
from Jiiiu to deft., A a fuither advance of £350, 
with interest thereon. In 1859, also under pressure 
exercised by lier stejifather, slie signed a bond, for 
the i>ayment in Sept. 1865, of £600, the amount 
then due to deft, in respect of the former loan, 
together wdth interest tlH‘roon in the meantime. 
In 1866 deft, recovered judgment against pltf.’s 
stepfather, but agreed not to issue execution against 
him if he would get pltf. to execute another bond. 
Accordingly pltf., who was then twenty-nino years 
of age, under pressure as before, signed a bond 
for becuriug payment to deft, of £705, the amount 
then due to liirn in respect of the original loan, 
togetJier with interest thereon. Pltf. received 
no consideration for signing the note or the bonds. 


a bunk ou a guarauteo, Ja Induced by 
jneaus of a nilsreiu’eaentatlon of an 
agent of the bank to give the bank 
a second guarantee by way of aubstltu- 


liori for tlio lirat, he la not entitled 
to have tbo Boeond ^uranteo uncon- 
ditionally set tt-Hldo, but inuHt restore 
the bank to the poBltlou it occupied 


before the accoud guarantee wuh given. 
— Ward v. National Bank ok New 
Zealand (1880), 4 N. Z. L. B. C. A. 
35.— N.Z. 
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SccL 5. — Coercion: Sut)-Heci8. 1 <fc2. Sect. 0.] 

In 1872 deft, commenced proceedings against pltf. 
on the bond of 1806, & she thereupon filed her bill 
to set aside the bonds restrain deft. The 
evidence showed tliat deft, was aware of the cir- 
cuinstaricos under which tlie bonds had been 
execuW by pltf, //c/d ; the bonds must be 
declared fraud ultnit as against pltf., & deft, be 
restrained from further proceedings against her. — 
Kkmphon V. Asuijkk (1874), 10 Ch. App. 16 ; 44 
L. J. Oh. 106 ; 61 L. T. 625 ; 30 J. P. 164 ; 23 
W. P.38, L. 0. &L. JJ. 

Autwlations Befd. Halnljiigfirc v. IJrowiio (1881), 18 Ch. D. 
J88; Jiondon He VVcHlmiuHtor Jioan Ac DiHcount Co. v. 
imton (11)11), 27T. L. JM84. 

1723. Fidelity bond.] — A ndiibws r. South- 

WAUT (1885), Diproso 60 (Jauimon, 73. 


Hub-sect. 2. Husband and Wife. 

Jb'cc, generally^ Uusbanj^ & Wife. 

1724. Cancellation of Instrument — Undue In- 
fluence-Creditor acting In concert with husband.] 
—Batten, Caiinia & Oarne’h Banking Co. v, 
Keed (1002), Times, Apr. 14, 0. A. 

1726. Wife having no independent 

advice.] — Where a wife who was possessed of 
largo sei)arate estate, gave a guaranUjo to a bank 
in order to liolp her husband A: a co. in which he 
was largely interested whicli was in pecuniary 
dilViculties, alleging that she actcMl of her own free 
will, without any pressure having been put upon 
her tSc that she would not have taken advice fi‘om 
any one, but it appeared that she acted in passive 
obedience to her husband’s directions, Ac would 
Jiave signed an> tiling that ho asked her to sign, 
Ac had no means of forming an independent judg- 
ment if slio Jiad desired to do so : Held : the 
ti'ansaction could not stand. -Bank of Montubal 

Htuaht, 1 1011 1 A. 0. 120 ; 80 L. J. P. 0. 75 ; 
103 L. T. on ; 27 T. L. U. 117, P. (h 

Aufuitatifnis Neofoii r. Ashbnrt<»n, (101 1] A. C, 

0:12 ; WoHtou r. Falrbrldifo. 110201 I K. 11. 007. 

1726. Discharge from liability — Wife having no 
independent advice.]— > //c/d ; applts. couhl not 
enforce a charge on ri^sp.’s share in lier father’s 
estate, obtained thi*ough their agent, who was also 
exor. & trustee for lier under her father’s will, 
by juv.ssure through lier husband, vlioso debts 
were to be thereby secured, concealment of material 
facts, Ai without independent advice. — TunNBUiiL 
& Co. V, Duval, 110021 A. C. 420; 71 L. J. P. C. 
84 ; 87 L. T. 154 ; 18 T. L. B. 521, P. C. 

Annotations : -Apld. GUaplIii r. Briimmall, I1008J 1 K. B. 

203. Refd. UiHcholT’a Trust <>o r. Frank (1003). 80 L. T. 

188; lIowoH V. DlHhop, 11009] 2 K. B. 30U. Mentd. 

Shears r. Jones (1022), 128 L. T. 218. 

1727. .] — Bischoff’s Tuusteb v, 

Frank, No. 1000, artle, 

1728. Influence of creditor on hus- 

band.] — ^A n arrangement having been made between 
pitfs. it deft.*8 husband that the former would 
supply the latter with jfoods on credit provided 
<loft. gmiranteed the pnee, pitfs. sent to deft.’s 
liusband a form of guarantee to be signed by deft. 
Deft, signed the guarantee without consideration 
at ti\c request of lu'r husband, who returned 
it to pitfs. Deft, had no independent advice At 
no information from her husband as to tlie nature 


& contents of the document, though she asked him 
for such information, & she did not understand the 
document when she signed it : — Held : as pitfs. 
had left it to deft.’s husband to obtain her si^ature 
to the guarantee, knomng of the relationship 
existing between them, & as he had obtained her 
signature to it by his influence, pitfs. could not 
eiiforce the guarantee against deft. — Chaplin & 
Co., Ltd. v, Brammall, fl908] 1 K. B. 233 ; 77 
L. J. K. B. 366 ; 97 L. T. 860, C. A. 

Annotations : — Refd. Howos v. Bishop, 119001 2 K. B. 390. 
Mentd. Hhearn o, Jones (1022), 128 L. T. 218. 

1729. Undue influence.] — Howes 

V. Bishop, No. 45, ante. 

1730. On whom burden of proof lies — On wife.]- • 

Where a feme covert, having separate property, 
joins in a security for money advanced to her 
husband, the ct. acts upon it, not as an agreement 
to charge her separate property, but as an equitable 
appointment under the settlement, to be satisfied 
from the rents & ])rolits of tliat property, & not 
by sale or mtge. The death of the husband, after 
the filing of the bill, & before the hearing, makes no 
difference. If the feme covert insists upon undue 
influence by the husband, she must prove it ; & 
it is not for pltf. to prove a negative. — Field v. 
Howlb (1827K 4 Kus.s. 112 ; 38 E. B. 747. 

Annotations: -Mentd. Johnson o. Gallajrher (1861), 3 Do 
O. F. J. 491 ; Hhattock v. Shattock USOO), L. It. 2 Eq, 
182 ; lie Armstrontf, Kx p. Gilchrist (1886), 17 Q. B. 1). 
621. 

1731. Creditor — Wife having no indepen- 

dent advice.] — Bischoff’s Trustee v. Frank, No. 
1060, ante. 

1732. Presumption as to Influence of husband.] — 

Bisctioff’s 1'uusteb V. Frank, No. 1600, ante. 


Sect. 0.— MATERIAL ALTERATION OF 
INSTRUMENT. 

Hce, generally, Bonds, Vol. Vll., ])p. 235 237 ; 
Bills of Exchange, Vol. VI., i)p. 372-387 ; 
Contract, Vol. Xil., pp. 359-368. 

1733. Removal of seal — Of one surety— Co- 
surety not discharged — Several bond.] — Collins 
V. Frossku, No. 702, ante. 

1734. Addition — How made— Whether in writing 
— Proof.]- -Declaration against surety on a bond 
for securing a loan of money. Plea, tliat aftor 
the making & sealing of the bond a material 
addition was made to tiie condition by pltf. 
without deft.’s knowledge, naimdy, that tlie giving 
day of payment to the principal should not dis- 
charge the sureties, whereby the bond was void. 
The plea did not allege in what way the addition 
was made, nor that it was in writing Held : 
bad on demurrer to the replication. — Harden v. 
Clipi'on (1841), 1 Q. B. 522 ; 1 Gal. & Dav. 22 ; 
10 L. J. Q. B. 159 ; 6 Jur. 962 ; 113 E. H. 1232. 

Annotation : — Mentd. Milnor v. Jordan (1846), 8 Q. B. 615. 

1735. Name of second surety — Consent of 

other surety.] — A sheriff is bound to let his prisoner 
ari'osted upon mesne process at large, upon 
reasonable sureties, & a bond with flve sureties, 
three of whom are respectively worth more than 
the penalty of the bond, is sulticient, ihougli tlio 
other two ai*e worth less than the penalty. The 
addition of another obligor after the bond has been 
oxeciitod, but befoit* t-lxe sheriff has accepted it. 
with the assent of the sheriff Ac Die prior obligors. 


PART X. SECT. 5, SUB-SECT. 2. 
1780 i. On whom burden of proof I ica — 
Oh : a wife was liable on 

tbe guarantee signed by her, aa the had 


not Batisilod the onus that was upon 
her, of showing that she Imd been 
induced by the undue influence of her 
husband to do an immoderate Sc 
irrational act ; & that pitfs. were aware 


of this. — Gou> Mrda£. Fitrnituice Co. 
r. STKl'HENSOS (1913), 23 W. L. H. 
604 ; 4 W. W. R. 7 ; 10 D. L. U. 1 ; 
23 Man. L. R. 159.-^AN. 
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docu not vacate the bond or make a new stamp 
necessary. — ^Matson r. Booth (1816), 6 M. & 8. 
223; 106 E.R. 1033. 

Annotations : — Mentd. Spicer ». Burgess (1831), 1 O. M. &n. 
129 ; Hlbblewhite v. M‘Moriuo (1840), 6 M. & W. 200. 

1736 . Promissory note.] — ^The addi- 

tion of a name as a second surety to a joint & 
several promissory note after it has issued, but 
with consent of all tlie parties to it, is not a material 
alteration, so as to preclude the original surety, 
who has paid a moiety of it, from recovering the 
amount as money paid to the use of the maker. — 
Oatton r. SiMi»soN (1838), 8 Ad. & El. 136 ; 3 
Nev. & P. K. B. 218 ; 1 Will. Woll. U. 157 ; 

2 Jur. 888 ; 112 E. K. 788. 

Annotations : — N,P. Gardner a. Walsb 5 E. Sc B. 8.3. 

Eeld. lie Smith, Kx 3 ). Yatos (1857), 27 L. J. Boy. 10, n. ; 
Aldous V. CJoruweU (1868), L. U. 3 Q. B. 673. Mentd. 
SuffoU V. Bank of p:ugland (1881), 7 Q. B. 1). 270 ; lie 
Goodbody, Balfour & Williamson (1899), 82 L. T. 484. 

1737. .] — Action against A. on 

a joint & several promissory note made by A., 11. 

0. Plea : That the note at the time when it was 
first made was intended by deft, to bo, &; was, 
made by 11. <te deft, only, & that after it wa^i made 
by 11. & deft., bc‘ing the making by the deft, in 
th(^ declaration mentioned, & after the note “ Avas 
eomph'tcly issued Sc negotiated, tliat is to say by ’ 
11. Ac deft., pltf. idtered it in a material part by 
causing (1. to sign it as a joint Ac several maker. 
Ac that this was not in correction of any mistake, 
nor to further any inhmtion of the parties existing 
wdicn the note w'as first made by deft., or first 
issued Ac negotiated. Issue there.on. At the trial, 
it appeared that B., being indebted to pltf,, 
agived to got two sureties, deft. Ac CJ., to join her 
in a joint Ac several not(* to pltf. B. Ac deft, signed 
tlie not() together, Ac gav<* it to i)ltf. The evidence 
tended to show that, wlien deft, signed it, yiltf. 
Ac 11. bol li intended iliat (1. should afterwards sign 
but that deft. wi\s not informed of this. l)(‘ft 
had a verdict. On a rule for a new trial : -Held : 
the addition of O.’s name was a material alU*ration, 
A, if made after tlie note w^as issued, would avoid 
it. — ClABDNiiii V. Walsh (1855), 5 E. Ac 11. 8 

3 0. L. K. 1235 ; 24 E. J. Q. 11. 285 ; 25 E. T. O. S. 
155 ; 1 Jur. N. S. 828 ; 3 W. K. 460 ; iiO E. K. 
412. 

Annotations : — Reid, lie Smith, Kx p. Yatos (1837), 27 
L. J. Boy. 10, u. ; Aldous v. (’ornwoll (18(58), 1 j. Jl. li Q. B. 
.')73. Mentd. Suffull v. Bank of England (1881 ), 7 y. B. 1). 
270. 

1738. Interlineations .] — Assuynpsit on a 

'written guarantee, set forth in the declaration. 
Plea, non asaumpsit On the trial, the instruincmt 
appeared to have been interlined, so as matt*rially 
to alter its elTect ; but, wuthout the interlining, it 
corixjsiionded to the declaration. Tlie jury found 
that the interlineation was made after the instru- 


ment was executed : — Held : i>ltf. was entitled to 
the verdict, whether or not he was privy if) tJio 
alteration ; the effect of the alteration, if any, 
being only to discharge or modify tJio original 
contract, Sc constituting a defemee wliich required 
to be shown by way of confession Ac avoidance. — 
Hemming v. Theneby Ac Malim ( 1839), 9 Ad. Ac El. 
926 ; 1 Per. & Dav. 661 ; 8 1.. J. Q. B. 160 ; 112 
E. li. 1465. 


Annotations : —Consd. Davidson r. Cooper (1843), 11 M. & W, 
778 : Mason v. Bradley (1843), 11 M. 6c W. .290 ; Barry 
V. Nicholson (1846), 2 Dow. & L. 010. Refd. Crotty i;. 
Hodges (1842), 4 Mon. Sc G. 661 ; Illrschmau r. Budd 
(1873), L. K. 8 Exch. 171. 


1739, Seals—Purporting to be seals of 

sureties.] — Assumpsit on a guarantee. Pl(*a, by 
one deft., that, after the making of the guarau^‘c, 
Ac whilst it was in the hands of pltf., it was, witli- 
out the knowledge of deft., by some per^n to him 
unknown, altered in a material particular, by 


affixing two seals by Ac near to the signatures of 
defts., as Sc for tlicir seals, thereby causing the 
guarant^'e to purport to have boon sealed by 
defts., Ac to be the* (iced of defts., by reason whereof 
the guarantee become void in law. This plea 
having been traversed Sc found by the jury for 
deft., & decided to bo sufficient by the ct. of Exch., 
on a motion for judgment non obstante veredicto : — 
Held : the plea was a good answer to the action. — 
Uavibson r. OooPEU (1814). 13 M. Ac W. 313 ; 13 
L. J. Ex. 276 ; 153 E. II. 1 12, Ex. Ch. 


jinmmiions : Apia. Bank of Hindostaii, Gldua & Japan 
V, ^mUh (1867), 30 L. J. (\ P. 241. Refd. Ooookewlt 
^ N. 863; Aldous »*. Oornwoll 
^ l^'-ldwcU I'. Parker (1869), 

17 W. H. Do.) : Robinson v. MolloLt (187.^). ii. R. 7 H. L. 
802. Mentd. Parry t>. Nicholson (1813), 2 Dow. Jc li. 610 ; 
Hall V. Baintuldgo (1818), 12 y. B. ODD; Agric\iUural 
Cattle r. Fitzgerald (1861), 16 y. H. 132 ; Poo r. 

FuUer (1862), 7 Exrii. 220 ; Burchlicld i\ l^looro (1861), 
3 E. Sc B. 683 ; Fazakorly M‘KulKht (1866), 26 L. .1. 
y. B. 30; Grocn r. Attenborough (IHOi), 31 ii. .1. lOx. 
88; llirtiohui mu v. Budd (1873), 28 li. 'P. 602; Vaueo 
r. ljo\\lhor(l 870), 24 W. R. 372 ; Suttoll r. Bank of England 
(1882), D t^. li. D. 666 ; Roots v, WilliaiuHoii 0888), 
38 Ch. D. 486 ; Barnes v. Richards (1DU2), 71 Ji. J. K. B, 
311. 


1740, Words—Not having material effect.] 

— A. agr(‘(‘d to do for H. A’- co. all the woodwork 
on an iron ship wJiich H. A. co. buihliug for 

M. Ac CO., according to a certain tender, (lit* wiiole 
to be completed for Jii3,S00. Th(‘ eontraet or 
tender contained tlie following cl.'uise : “ Any 

important work not m(‘nUon('d in tins teinh'r that 
may be rcuiuired to be done by the owners, to 
paid for by tliorri, in addition U) the amount, herein 
specified.*’ ^J'he work was midertakeu by A. for 
B. Ac (J. upon the faith of a guanmtee by (J., as 
follows : “In eonsideration of your eonlracting 
with ]M(\s.srh. B. tVj co. for the woodwoik of an 
iron ship now building by tluun fur Mtsssrs. M. As 
CO., we her(‘by guurantiu) tin* ])aynienl to you 
according to the (‘outi*act.“ Tin* word “ im- 
portant *’ in the eontraet was insc*rted by A., with 
the consent of B. Ac co., after tluj guarant<*o w^as 
sigrK'd by (’. Held : the eonlivict hound B. Ac co. 
for extra work done, tlic*y b(ung the ])ersr>nH j‘c‘ferred 
to therein as “ th(‘ owners “ ; Ac the inwu’tion of 
tlie w^ord “ important ** had no material elfeet 
upon the liability of C. iiri(l<*r the guaranhu*.- - 
Andhewr V. Eawhrnce (1865), 19 0. B. N. M. 
76S: 141 E. K. 989. 


& figures “Amount of bill of 

exchange increased.] — Tlie acceptor of a hill of 
exchange is not under a duty to take precautions 
against fraudulent alt t;rat ions in the bill afU*r 
twiccptance. A bill for £500 was presenled for 
acceptance with a stamp of much larger amount 
than was necessary Ac with spaecss Juft. 3’h<» 
acceptor 'wrote liis aece])tance Ac lianded the bill 
to the drawer, who fraudultuit iy filled up the spaci's 
Ac turned it into a bill for £3, .500. Being siKjd on the 
bill by a bo/fd fide holdt^r for value the acceptor 
paid £500 into ct. : —Held : the aoi cpior owed no 
duty of ]>rocaution to pltf., Ac was guilty of no 
ncgljgenc(‘, Ac was entitled to judgment. — ScuoL- 
FIELD V, liONDESBOJlOOGIl (EARL), (1896] A. (k 
514 ; 65 L. J. Q. B. 593 ; 75 E. T. 251 ; 45 W. K. 
121 ; 12 T. E. K. 601 ; 40 Hoi. Jo. 700, II. L. 
Antwlatiom : -Reid. Karquluiraon v. King, (1D021 A. O. 
325 ; ColoiilJtl Bank of Australa<.la v, Marnhall, (lOOGJ 
A. O. r»6D ; London Joint 8t,oc-k Bank v. Mjwsinlllau Sc 
Arthur, I19I8] A. G. 777. Mentd. Union Orodlt Bank v, 
MerHey Docks A: llariiour Hoard, Same v. Barno Sc North Ac 
South Walort Bank, !18DDJ 2 O. B. 206 ; WIho r. Dunning 
(1901), 71 L. J. K. B. 166 ; JJordmau r. Whoolor, 119021 
1 K. B. 361 ; Boll r. Marsh, 119031 1 Ch. .628 ; linnorlal 
Bank of (Janada Hank of Hamilton, (1903) A. U. 49 ; 
Repltigalla Rubber KstaOis v. National Bank of India, 
11909] 2 K. B. 1010 ; Morison a. London County Sc 
WoHtmlnHter Bank (1913), 108 L. T. 379 ; Joachlmeou <?. 
Bwisa Bank Ck>rpn., [1921] 3 K. B. 110. 
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Sect, 0. — Maicricil alicraiion oj inslrumeni. Sects, 
7 8. Part XL Sects, 1, 2, 3, 4, 5 <£: 0. 

Part XII, Sect, 1.] 

1742 , Limitation of surety's liability.] 

— Ellesmkue Buewetiy Co, v, Ooopek, No. 1081, 
ante, 

1743. Erasure — Signature of surety — Without 
surety's knowledge.] — Hevcral directors of a bank- 
ing company, amongst whom was deft., signed a 
document whereby they severally undertook to 
pay a sum of money to the bank, the intention, 
howovc*r, being that they sliould only be bound 
each for a proportion thcr(‘of ; deft. & some others 
paid their proportion, & the s€‘cretary then struck 
out their namf*s without tlie knowledge of deft., 
being \mdcr th(‘ iinprossion that the legal effect 
of the dc)cument was wliat had been intended. 
An action was brought against deft, on this docu- 


ment, to recover the whole amount secured ; — 
Held : the document was in the custody of the 
bank as distinguished from the individual directore, 
& the above material alteration tlierefore dis- 
charged deft. — Bank op Hindostan, China & 
Japan, Ltd. v Smith (1807), 30 L. J. 0. P. 241 ; 
16 L. T. 518. 


Sect. 7.— FAILURE OF CONSIDERATION. 

Sec Part V., Sect. 2, sub-sect. 2, F., ante. 


Sect. 8.-~N0N-FULFILMENT OF CONDITIONS 
PRECEDENT. 

See Part V., Sect. 2, sub-sect, 2, ante. 


Part XL — Rights and Liabilities in Bankruptcy Proceedings. 


Sect. J.-IN GENERAL. 

Right of surety to present bankruptcy petition.] — 

AVc BANKnui>Tcy, Vol. J V., p. 115, Nos. 1045-1018. 

Party to bill of exchange in position of 

surety.] —.SVc Bankupptc y, Vol. IV., pp. 121-123, 
Nus. 1100-1121. 

Power to make receiving order against surety — 
Security held from principal debtor not realised.] — 
See BANKUiJi‘TrY, Vol. IV., )>. 100, No. 1400. 

Right of retainer of trustee or executor against 
bankrupt beneficiary - Guarantee by testator.] — 
See HANKiuipTcy, V(»l. IV., p. 418, Nos. 3771- 
3ni\, 

Priority of debt.] See llANKUuri’CY Vol. IV., 
p. 48.3, No. 4351. 

Agreement not to oppose discharge of bankrupt — 
Guarantee given to creditor as inducement.] — See 
Bankjuji*T(’Y, \'o1, IV., p. 517, No. 5011. 


Skit. 2. -PROOF OF DEBTS. 

By creditor against bankrupt surety.] — See 

BanIvUuptc'V, Vol. IV., pp. 201-200, Nos. 2102- 
2523. 

By creditor against bankrupt principal debtor.] — 
See Bankiu 1*T( v, Vol. IV., ]>. 3,55, Nos. 3331-3333. 

By surety against bankrupt principal debtor.] — 
Sec Bankuihtc v, 55)1. IV., pp. 200 272, Nos. 
2.524 25.53; pp. 275, 270, Nus. 2581-2583. 

By surety against bankrupt co-surety.] — See 
BANKUurTC’Y, Vol. IV., p. 272, Nos. 2551 2500. 

By parties to bills of exchange.] — Sec Bank- 
HUi^CY, Vol. IV., pp. 279-205. 

By assignee of Judgment on bill of exchange.] — 
Sec Bankuiti'TOY, Vol. IV., p. 315, No. 20 17. 

Against Joint & separate estate of partners.] — 
See Bankuuptcy, Vol. IV., pp. 437-430, 410, 451, 
452, 405, Nos. 3053, 3058-3003, 4055, 4085, 4080, 
1101-4108. 

Where security given by way of guarantee.] — 

Sec Bankuuptcy, Vol. IV., p. 381, Nos. 3530- 
3535. 

Where guarantee security for annuity.] — Sec 

Bankuuptcy, Vt)l. IV., p. 270, Nos. 2530, 2540; 
p. 208, No. 2701. 

Obligors under bastardy bonds.] — See Bank- 
uuptcy, Vol. IV., p, 300, Nos. 2818, 2810. 

Wife surety for husband.] — See Bankuuptcy, 
Vol. IV., p. 482, No. 4341. 


Where surety party to fraud by bankrupt.] — 

See Bankruptcy, Vol. IV., p. 332, No. 3113. 

Effect of proof on rights of sureties.] — See Bank- 
ruptcy, Vol. IV., p. 351, No. .3288. 

Right of set-off .J — Sec Bankruptcy, Vol. IV., 
p. 300, No. 3010. 


SEcrr. 3.-PROPERTY AVAILABLE FOR DISTRIBU^ 
TION AMONG CREDITORS. 

Bond given as security for wife's portion.] — 

See Bankiwptcy, Vol. V., p. 654, No. 5810. 

Rule in Waring's case.] — See Bankruptcy, Vol. 
V., pp. 711 ei serf. 

Whether surety a creditor.] — Sec Bankruptcy, 
Vol. V., p. 850, Nos. 7181, 7182. 

Transactions to relieve surety.] — Sec Bank- 
RUi^rcY, Vol. V., pp. 803, 891, Nos. 7359-7300. 

On disclaimer of lease.] — See Bankruptcy, Vol. 
V., p. 951, Nos. 7792-7793. 


Sect. 4.— COMPOSITION SCHEMES AND DEEDS 
OF ARRANGEMENT. 

Duty of trustee to sue surety.] — See Bank- 
ruptcy, Vol. V., p. 1100, Nos. 8982-8983. 

Limitation of liability on guarantee of trustee.] — 
See Bankruptcy", Vol. V., p. 1123, No. 9137. 

Fraud on other creditors & surety for com- 
position.] — See Bankruptcy, Vol. V., p. 1135, No. 
9221. 

Right to sue surety for composition.] — See Bank- 
ruptcy', Vol. V., p. 1138, Nos. 9240, 9247. 

Guarantee giving secret advantage over other 
creditors.] — See Bankuui»tcy, Vol. V., p. 1110, 
No. 9258. 

Guarantee given in consideration of signing 
petition for annulment of adjudication.] — See 
Bankuui*tcy, Vol. V., p. 1149, No. 9315. 

No reservation of rights against sureties.] — Sec 
Bankruptcy, Vol. V., p. 1154, Nos. 9358, 9359. 

Provision giving surety advantages.] — See Bank- 
BU1*TCY, Vol. V., pp. 1164, 1165, Nos. 9429-9131. 

Whether bar to action on accommodation bill.] — 
Sec Bankruptcy, Vol. V., p. 1175, No. 9509. 

Bond given as surety not mentioned in statutory 
statement.] — See Bankruptcy, Vol. V., p. 1187, 
No. 9587. 



Part XII. — ^Indemnity, 


Position of sureties & co-debtors.] — See Bank- 
ruptcy, Vol.V., p. 1186, No. 9574; pp.lldO eiseq. 


Sect. 5.— RIGHT OF SURETY TO DIVIDENDS 
RECEIVED BY CREDITOR. 

See Part V., Sect. 3, sub-sect. 8, B., ante. 


Sect. 6.— INDEMNITIES. 

Of Interim receiver.] — See Bankruptcy, Vol. 

IV. , p. 204, No. 1884. 

Power of trustee to grant to agent.] — See Bank- 
ruptcy, Vol. IV., p. 213, No. 1981. 

For loss to bankrupt’s estate due to negligence 
or misconduct.] — ^SVe Bankruptcy, Vol. IV., p. 
224, Nos. 2105, 2106. 

For costs— When assignee’s name used by 
solvent partner to bring action.] — See Bank- 
ruptcy, Vol. IV., p. 231, No. 2103. 

Trustee bringing action where estate in- 

suflicient to pay costs.] — See Bankruptcy, Vol. 

V. , p. 991, No. 8099. 

Against covenants In leases — On proof of debt 
by tenant.] — See Bankruptcy, Vol. IV., p. 200, 
Nos. 2100-2104. 

Right of proof — Indemnity bond.] — /^ee Bank- 
ruptcy, Vol. IV., pp. 275, 270, Nos. 2581-2583. 

Covenant to indemnify.] — See Bank- 
ruptcy, Vol. IV., pp. 270-278, 302, Nos. 2.584- 
2593, 2828, 

Of accommodation acceptor— By drawer.] — See 
Bankrui»tcy, Vol. IV., p. 288, Nos. 2091-2700. 

Whether trustee entitled to — Covenant on sale of 
leaseholds.] — See Bankruptcy, Vol. IV., p, 230, 
No. 2158; p. 377, No. 3170. 
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By solvent partner proving against estate of co- 
partner.] — See Bankruptcy, Vol. IV., p. 40« 
Nos. 4199-4201. * * 

Duty of trustee— Where bankrupt bond to in- 
demnify.] — See Bankruptcy, Vol. V., pp. 037- 
638, No. 5733. * ^ 

Property divisible among creditors— Right to or 
money recoverable under indemnity.]— ^SVe Bank- 
ruptcy, Vol. V., pp. 073, 098, Nos. 5957, 5958, 
6136. 

From trustee — Bankrupt trading without con- 
sent of trustee.] — See Bankruptcy, Vol. V., p. 729. 
No. 6322. » »i . 

Against covenants— Action by trustee for specino 
performance.] — See BANKRUP^rcY, Vol. V., p. 981. 
No. 8048. 

Action by trustee — For breach of covenant by 
partner of bankrupt.] — Sec Bankruptcy, N'ol. V., 
p. 975, No. 7981. 

Action by creditors in name of trustee.] — See 

Bankruptcy, Vol. V., pp. 1018, 1019, Nos. 8311- 
8317. 

Trustees of deed of arrangement, etc. — Right to 
contribution & indemnity.] —*SVc Bankrci»t(’y, 
Vol. V., p. 1103, Nos. 9005-9008. 

By debtor to surety of deed of arrangement.] — 
See Bankrufi'CY, Vol. V., ]>. 1180, No. 9571. 

Administration of estate of deceased insolvent — 
Executrix carrying on business — Whether entitled 
to indemnity.] — See Bankrui^tc y, \'o1. JV., p. 505, 
No. 4553. 

Application of doctrine of mutual credit & set-off.] 

— See Bankruptcy, \'o1. IV., p. 4i)l, Nos. 3050, 
3057. 

Right of surety to stand in place of receiver.] — 

See Beckivkrs. 

Right of surety for liquidator to re-open accounts.] 

— See OoMPANJES, Vol. X., p. 871, No. 5930. 


Part XII.- 

Sect. 1.— IN GENERAL. 

See Part VII., Sect. 2, sub-sect. 1. 

1744. Distinguished from guarantee.] — Guild & 
Go. V, OoNRAD, No. 12, ante, 

1745. Distinguished from maintenance of action.] 
— Pltls. & (lefts, were rival manufacturers of an 
apparatus for conveying cash from one part of 
business promises to another. Defts. obtained 
contracts for the hire of their apparatus from three 
of pltfs.* customers, who were under contracts to 
use pltfs.’ apparatus at the time, At they agreed 
to indemnify the customers against any claims 
by pltfs. against them for breach of contract. 
Two of these customers wore originally customers 
of defts., & the third gave a contract to pltfs. in 
the belief that he was dealing with defts. The 
pltfs. in each case sued the customer for breach of 
contract Ac in two instances recovered damages Ac 
costs, which defts. paid under their contract of 


-Indemnity. 

indemnity. PHf. claimed ivH(*f against defts. on 
the ground of maint(*naiieo : -Held : defts. in 
giving these eontraels of indemuity were acting 
in llie l(‘gitimate d(‘f(‘n((‘ of their commercial 
interests Ac were not liabl(‘ for maiutenauci^ 

Such contracts fof indemnity J are W(‘U known 
to the law Ac are in no way ollensivo to it. TJiey 
are oi the most varied kinds. Sometiin(‘s, as in 
the ease of lire insurance or t he ordinary forms of 
marine insurance, the indemnity is against tlie 
accidents of life. But frequently tJu‘ insurance is 
against claims whicli may be made by third 
parties. Tlie whol(‘ of th<i contracts of insurance 
of employei's against claims by employee's under 
Employers’ Liability Act Ac Workmen’s Oompensa- 
iion Act are of this kind. . . . Marine? insurances 
against claims arising out of collisions furnish 
anoth(‘r examples Goniracis of r(»-insurance atTord 
anotlKir example. Nothing is more common than 


PART XII. SECT. 1. 

17441. JJUtinauiahedfrom guaranfccA 
— ^The ^ster of deft, became ill, &; 
deft, consulted pltf. & made arronge- 
mouts with pltf. stating, “I will see 
her through.** Following this an 
account was opened in pltf. s books 
In which deft, was debtor & from time 
to time the account was rendered to 
deft. Held ; the promise in this ewe 
was an original one— as distinguished 


om collateral — l»ecausc it bound the 
jft. to pay independently of the 
iblJity of any one else.— M(' Arthur 
Banman (1922), 70 D. L. K. 81; 
922] 3 W. W. It. 652 ; 16 Wask. L. 11. 


1744 ii. .1— A eo. gave G. a con- 
tract Sc a sub-contract for part of the 
work was given to M. Before ms 
contract was complete<l G. absconded 
Sc the president of the co. said to 


M. : “ You will keep on with the work 
exactly as you were to do with G. : 
you will finish your contract. 1 will 
pay you. You are not dealing with 
(i. any more, you are dealing with 
us ** : — Held : the imdortaklug was 
not a contract to answer for a debt of 
G. but was a now Sc independent 
contract. — ^Mokin v. Hammond Lxtm- 
BBR Co., U923J 1 D. h. K. 619; 
1X9231 S. C. R. X40.— CAN. 
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Sect, 1. — In genera!. Sect, 2: Suh-eects, 1 dh 2, 
A. {a) A 

that contractors putting up machineiy or carrying 
out <‘ngin{H*ring works should ijidommfy the 
pf*rsons i‘mploying t horn against clainis for 
nuisance or trespass in connection therewith. 
Indemnities against losses or claims arising out 
of the misbehaviour of servants or employees 
form a recognised branc*h of business. . . . Urdess 
there is something improper in the nature of such 
a contract arising out of the circumstances attend- 
ing its origin, the ets. have never shown any 
disapprobation ol such contracts or any disinclina- 
tion to (‘nforce them (Fijetcuku Moulton, L.J.). — 
UiiiTJBJi (lAfiJi ^ Paiu^kl Oonvkyors, Ivtd. V, 
JiAMHON Htoki: Sehvicic Oo., Ltd., [1908] 1 K. 11. 
1000 ; 77 L. J. K. B. 019 ; 98 L. T. 875, 0. A. 
JvfUitaUorm : Distd. Ford v. liadford (1920), 30 T. L. P. 
O'iH. Beld. Scott r. National Soc. for l*rpventlon of 
( Viiplt V to (lilldron & Parr (1909), 26 T. L. R. 789 ; Novlllo 
r. JA)n(ion “ KxpieaB Newnpaper, 11919J A. C. .368. 

Distinguished from insurance.] — See Insurance. 

1746. Joint contract of indemnity — Not Joint & 
several.] — Tlio representative of a deceased partner, 
the account between him & the partnership being 
at the time unsettled, agrees with the surviving 
j)ariner8 to assign to them all his interest in the 
eonecrii upon being paid a certain sum of money, 
& having an indemnity against all claims upon 
the ])artnerhl)i]) the assignment is executed, the 
mon<‘y paid, h a joint covenant of indemnity 
given by the surviving partners : — Held : the 
covenant is not to bo considered in equity as a 
joint & several covenant. — Sumner v, Powell 
(1823), Turn. & 11. 423 ; 37 E. li. 1103, L. 0, ; 
affg, (J810), 2 Mcr. 30. 

AnnoUitutnH Reid. Stamford, Spalding & Boston Bonking 
(\). V. Ball (1862), 4 Uc G. F. ih J. 310. Mentd. Deyayiies 
r. Noblo (18.31), 2 Ruhh. & M. 495 ; Lloyd v, Lloyd (1837), 
2 My. & (’r. 192 ; C'lOHHlcy v. Dobson (1818), 2 De O. & Sm. 
48(» ; Bcr<‘sford r. Browning (1876), 1 Cb. D. 30. 


Si:( T. 2.— HOW RIGHT ARISES. 

SuB-SEC?r. 1 . — In General. 

1747. From contract express or implied —Or from 
relationship of parties.] — I'lie claim to indemnity 
mentioned in K. S. C., Ord. 10, r. 48, is a claim to 
indemnity as such, to bo enforced either at law 
or in equity arising from contract express or im- 
plied, or i)ossibly by ro.i«on of some statutory 
provision. An implied contract to indemnify 
may be bused either upon an inference of fact to 
be deduced from the oircumstancos of any par- 
ticular case, or upon the obligations caused by 
the relation subsisting between two parties, e,g, 
the obligation of a cestui ^ue trust to indemnify 
his trustee against liability incurred by the 
taistee as such. A right to damages is not a right 
to indemnity as such witliin the rule. 

A CO. contracted to pui’chase from B. certain 
property, subject os they alleged, to three building 
agi'cemcnts only, & to the tenants’ rights there- 
under, acting in accordance with the pro- 
visions of those agreements treated them as 
determined. Tliat purchase was not completed. 
In an action brought by the tenants against the 
CO. alleging a further a^eement whereby B.’s 
rights were modified, & that the co. had bought 
with notice of such agreement, & claiming a 
declaration that the agreements were still sub- 


& consequential relief : — Held : the claim 
of deft. CO. agamst B., if substantiated, was one 
for damages only, & an application of the co. to 
serve B. with a tliird party notice was refused. 

If A. requests B. to do a thing for him, & B. in 
consequence of his doing that act is subject to 
some liability or loss. Then in consequence of the 
request to do the act the law implies a contract 
bjr A. to indemnify B. from the consequence of 
his doing it (Cotton, L.J.). — Birmingham & 
District Land Co. v, London Jc North Western 
Ry. Co. (1886), 34 Ch. D. 261 ; 50 L. J. Ch. 960 ; 
66 L. T. 699 ; 35 W. R. 173 ; 3 T. L. R. 179, C. A. 
Annotations: — Consd. nammond v, Bussey (1887), 20 
g. B. D. 79 ; Kruger v. Mod Tryvau Ship Co. (1907), 13 
Com. Cas. 1. Apia. Groves v, Webb & Kenward (1916), 
8.6 L. J. K. B. 1633. Reid. Johnston v. Salvage Amsocu. 
(1887), 19 Q. B. I). 4.68 ; Trltton v. Bankart (1887), 66 
L. J. Ch. 629 ; Hooper v. Bromet, Raphael, Third party 
(190.3), 89 L. T. 37 ; The Devonshire & St. Winifred, 
11913] 1'. 13 ; Eastern Shipping Co. v, Quah Bong Kee, 
11924] A. C. 177. 

1748. .] — Deft. & A. wore joint 

trustees of a settled fund, A. being a member of 
the firm of soli*s. acting in the management of the 
trust. A. received the proceeds of sale of part of 
the tnist funds as solr. & misapplied them, &. the 
moneys were lost. After the death of A. an action 
was commenced against deft, as the surviving 
trustee claiming a declaration tliat ho was liable 
to pay pltf. the sum so misapplied. Deft, ob- 
tained an order under R. S. C., Ord. 16, r. 48, for 
leave to servo a third party notice on tlie sur- 
viving paitners of the iirm of solrs. claiming to 
bo indemnified against liability in the action : — 
Held : this was not a claim to indemnify deft, 
against pltf.’s claim in the action within above 
rule, tJie right of deft, to recover from the surviving 
partners a sum ec[ual to the lost trust fund being 
an independent right & not one depending on the 
liability of deft, in the action. 

A riglit to indemnity may arise under an express 
or implied contract, or by reason of an obligation 
resulting from the relation of the parties (Chttty, 
j.).__'WyNNE V. Tempest, [1897] 1 Cli. 110; 66 
L. J. Ch. 81 ; 75 Ji. T. 624 ; 45 W. R. 183 , 13 
T. L. R. 128 ; 41 Sol. Jo. 127. 

1749. .] — Though a right of indemnity 

gentTalJy arises by contract, express or implied, it 
exists whenever the relation between parties is 
such that either in law or in equity thc^ro is an 
obligation uxioii one party to indemnify the other. 

The owners of a wharf granted applt. co. the 
right to berth their ships at it subject to payment 
^ liability for any damage caused. Resp., who 
was managing director of applt. co., gave instruc- 
tions, without the co.’s authority, that a ship 
whicli he himself had chartered for his own benefit 
should berth at the wharf. Owing to the unskilful 
way ill which the ship was unloaded the wharf 
collapsed. In an action by the ownera of the 
whaii against applt. co. for damages, they served 
a third party notice upon resp., & claimed that ho 
should indemnify them against any damages for 
which they should be held liable. By the rules 
of ct. applicable, as by R. S, C., Ord. 16, r. 48, 
third party procedure is available “ where deft, 
claims to be entitled to contribution or indemnity 
over against a person ** ; — Held : applt. co. had 
a right of indemnity against reap., & were entitled 
to join him as a third party & obtain relief agamst 
him. — Eastern Shipping Co. v, Quah Beno Kee, 
[1924] A. C. 177 ; 93 L. J. P. C. 72 ; 130 L. T. 462 : 
40 T. L. R. 100 ; 16 Asp. M. L. C. 270, P. O. 


PART XII. SECT. 2, SUB-SECT. 1 
1. by<m corUrad express or implied .} — The right of indemnity is given by the contract itself. — P atnk r. CouQUKLt 
(1895), 17 r. U. 39,— CAN. 


Guarantee and Indemnity, 

sistin 
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Part XII.— Indemnity. 


Sub-sect. 2. — By Contract. 

J. Implied, 

(a) In Eespect of Acta Done at Bequest or Order 
of AnotJier. 

1750. Indemnity may be implied.] — Deft., 
attorney of O. authorised pltf. as brokers to 
distrain the goods on A.*s premises for rent duo 
to O., whereupon tlie distress was made. Some 
of the goods being privileged from distress 
claimed by the owner, pltf. required an indemnity 
which deft, gave on the part of O. & afterwards 
said he would give a further guarantee, "fhe 
owners of the privileged goods having suetl Ai 
recovered against pltfs. : — Held : deft, was liable 
to make good the loss they had sustained. - 
Toplis V. Grane (1839), 5 Bing. N. C. 63(1 ; 2 Ai*n. 
IJO ; 7 Scott, 620 ; 9 L. J. C. P. 180 ; 132 B. K. 
1245. 

Anwitations Duj?<lalo r. Lovorlng: (187.)), L. 11. 10 

C. P. 100. Consd. Shottlold (5orpn. v. Barclay, [ lOO.'iJ A. C. 

392. Refd. Ibbott v. Do La Salle (1800), 6 il. & N. 2J3 ; 

Cory V, L.ambton & Iloltou. Collioriea (1910), 80 L. J. K. B. 

401. 

1751. .] — Pltfs. wore in possession of certain 

trucks, which were claimed by deft., & also by the 
proprietors of the K. colliery. A correspondence 
took place between i^ltfs. & deft., in which pltfs. 
asked for an indemnity if they should deliver ui* the 
trucks to deft. Deft., without giving any answer 
as to tlie indemnity, wrote requiring pltfs. to send 
the trucks back fyo him, which they thereupon did. 
The K. colliery proprietors then brought an action 
against pltfs. for conversion of the trucks, Ac their 
claim proving well founded, pltfs. were obliged 
to pay a sum of money, in settlement of the 
action, which they sought to recover from deft, 
upon a contract of indemnity : — Held : there was 
evidence of an implied promise to indemnify. 

^J’'he principle upon which in such cases a contract 
of indemnity is imiilied Ls not condnod to cases of 
principal Ac agent, or employer Ac employed. — 
Dugdale V. IjOVErinq (1875), L. H. 10 O. P. 
196 ; 44 L. J. C. P. 197 ; 32 L. T. 155 ; 23 W. H. 
391. 

Annotations : — Apprvd. Sheffiold Corpii. v. Barclay, |190.!»J 

A. (J. 392 Consd. Kri 4 fcr v. Mod Try van .Ship Co. 

(1907), 13 Com. Caa. 1 ; Cory v. Lambtoii & Iletton 

OolUorios (1916), 86 L. J. K. B. 401. Refd. BlrmliiKUam 

& District Land Co. v. L. ic N. W. By. (1886), 31 Cb. D. 

261 ; Re ScaK'or, Ex p. Wcawurd (1891), 7 T. h. B. 616 ; 

Bank of England v. Cutler, |1908j 2 K. B. 20H ; (iro\es r. 

Webb & Ken ward U016), 8.') L. J. K. B. 1533. 

1752. .]— Testatrix directed her trustees to 

pay the interest or annual rent of £2,000 to A. 
duiing her life, & after Inn* ilt'ath to divide that 
sum among her children ; Ac to pay tJio interest 
or annual rent of a similar amount to H. in liferent 
with the fee to her children. The trustees were 
empowered by tluj deed to realise or to continue 
to “ hold any or all of such shares or stocks *’ as 
might belong to testatrix at her decease “ .should 
they consider it advisable or expedient to do so, 
without any personal responsibility for loss, if 
any, thereby sustained ** ; with power also “ to 
lend or place out on such securities heritable or 
movable as they shall consider advantageous the 
foresaid legacies of £2,000 A: £2,000 respectively 
the securities to be conceived in favour of my 
trustees & that for the purposes of this trust Ac 


no otherwise.” Testatrix at her death held £860 
stock of an unlimited bank. The trustees at the 
desire of A. Ac without consulting B., set £200 of 
this stock aside as part of the fund appropriated 
I to Ml'S. A. Ac realised the remainder. They after- 
wards on t!»e narrative of the purposes of the trust 
deed At of the sums invested for the two spocillc 
legacies of £2,000 Ac that they had paid the residue, 
received their discharge frem A. & B. Statements 
Ac separaUi accounts of interest on the investments 
allocated to each were sent, half-yearly to A. Ac B. 
All the investments stood in the names of t(*sta- 
trix .s trustees. The bank became insolv^cnt Ac 
calls were made u]>t)n the trustees in respect of the 
1-200 stock. They sought to indemnify themselves 
for payment of the calls out of the wliole trust 
estate. H. objected to any portion of lier legacy 
being taken :—//r/d ; (1) the trustet's liad the 

power to sever Ac had stwered the two legacies Ac 
had placed them in separate investments for behoof 
of the respoctivt‘ boneiiciaries Ac therefore the 
trustees had no right to reli<»f from the investments 
allotted to B. Ac her family for Uahilities incurred 
on those allotted to A. Ac her family. 

(2) No doubt any one who requests anotlier t<i 
incur a liability wliich would otherwise have fallen 
upon himself is, in gcMieral, bound at law as well 
iis in equity, to indemnify him ; this principle 
applies to many cases, Ac wliere a trust is for the 
benelit of the maker of th(‘ trust it may apply to a 
trust<‘e (Lord Blabkbttrn). - Frahjor v, Murdoch 
( 1881), 6 App. Oas. 855; sub nom, Hobinmon r. 
Murdoch, 45 1.. T. 417 ; 30 W. B. 162, If. L. 

A nnotationa As to (J) Distd. AV Oraven, WatMoiii). (’raven, 
1191 IJ 1 ('ll. 3.>8. Refd. Rr BrookH, CJoIch r Davis (1897), 
76L.T.771 ; Re Hall, Fosterc. Melcnlfo (19l)2),72L. J.Oh. 
74 ; /iV BiclKirdRcn, L’r y>. SI. Tboinas'H BoHpltal, 11911) 
2 K. B. 705 ; Jie Towiuirow, (liattmi v. Maclien, IIUIIJ 
1 Ch. 662 ; Re Wra^tr, Wra^ri? r. J*alnior, 11919] 2 Ch. 58. 
As to (2) Consd. HobbH c. Wayet (1887), 36 Ch. I). 256. 
Refd. Re Kidd, Kidd o, Kidd (IHUJ), •12 W . B. 571; 
Uardoon a. BidUlos, 11901 J A. 118; MafthewH v, 
BiilfffJowBjDe, null) J Cb. BM. 

1753. .] “ Leigh c. Dickeson, No. 876, 

ante, 

^754, J — Birmingham Ac District Iand 

Uo. V , London Ac North Western Uy. (Jo., No. 
1747, (uiie, 

1755. .] — A cont-racU)r for the (‘r(‘ction of a 

building agreed t/O employ sul>-(JonlTa(*tors 8(‘Jort(‘d 
by the architect to do (‘ertain parts of the work. 
The archU-eet selected dtift. to do the carving work, 
Ac tlio contra(jL)r sent liim a writLm ordtir to (‘X(‘cuto 
the whohi of the carving, the order concluding as 
follows ; “ You agr(‘(j in accepting this order to 
sign Ac send ])er return of j)OHt the enclosed accidimfc 
indcjinnity.” TJie indemnity was to hold the 
contractor Ac any insiiraiine co. with whom he 
might be insured liarmlt*«s against all claims under 
Workmen’s (Jomponsntion Act, 1897 (c. 37), by 
any person in the deft.’s employment ujKm such 
work in respect of any accident. Deft, did not 
return any answer t<i the order, nor did h(j sign tho 
indemnity form, but he went on with tho work. 
An accident happened to a workman employed by 
him upon the work, for which tho contrackir had 
to pay compensation under Workmen’s Compensa- 
tion Act, 1897 (c. 37). 7'he contractor claimed 
indemnity from deft. ; — Held : deft, executed the 
work upon the footing of the order given to him 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a). 

1750 i. Indemniiv inay be implied .] — 
S. Boiit gx>o<L9 to tho railway statloo at 
B., consi^ed to A. L. T. & N., the 
third party, claimed the goods, 4c they 
were handed over to him. S. sued 
deft,, the <3omml8«iloner of RaUwam 
for the value of the goods. A third 


party notice was taken out, 8c N. was 
a party at the trial. Tlio action 
having resulted In pltf.’s favour, deft, 
applied for an indemnity against N. 
for the amount of Judgment & costs : — 
Held : there was an implied contract 
of indemnity between N. & deft. — 
SHERRir 8c TAIT V. RAILWAYS OOMR., 
Noyes, Third Party (1902), 4 


W. A. L. U. 96.— AUS. 

175011. .) -Travers v. Rini- 

AUDSOf^ (1920), 20 a R. N. 8. VV. 367 ; 
37 N. a W. W. N. 101.— AUS. 

1750 iU. ,1 — Kerr t>. Baskat- 

cHKWAN Realty 8c Xmfrovkmkvt <;o, 
(1914). 28 W. L. U. 561 ; 6 W. W. it. 
1094 ; 20 D. L, R. 926.— CAN. 
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Guaeantee and Indemnity. 


Sect. 2 . — Hoto right arises : Svb-sect. 2, A. (a) 

jh).] 

by the contractor & of th^ indemnity enclosed with 
it, ^ that ho was liable to indemnify the con- 
tractor. — O keknwood, IjTP. V. Hawkings (1906), 
23 T. 1j. R. 72. 

1750, j — A chartcrparty contained a clause 

exempting the shipowner from liability for strand- 
ing other accidents of navigation, even when 
occasioned by the negligence of the master ; the 
master to sign clean bills of lading without pre- 
judice to the charter. In mistake, & hond fide^ 
the master sipped bills of lading presented by the 
charterers wliicli did not give the shipowner the 
exemption given by the chartcrparty. Oudng to 
th(^ negligent navigation of the master, tliere was 
a tf>tal loss of the cargo, & the holders of the bills 
of lading recovered damages against the ship- 
owner : — Held : since the contract between the 
shipowner & the charterers was that the ship- 
owner was not to be liable for the master’s negli- 
gence, the charterers were bound to indemnify the 
shipowner against the claims of tlie holders of the 
bills of lading. — Kroger ^ Oo., IjTD. v. Moki. 
Tkyvan Ship Co., J.td., [1907] A. 0. 272 ; 70 
L. J. K. H. 985 ; 97 J.. T. U3 ; 23 T. L. R. 077 ; 
.51 Sol. Jo. 023 ; 10 Asp. M. L. 0. 405 ; 18 Com. 
(las. 1, IT. Ta ; affg. S. C. sub uom. Moel Tryvan 
Ship Co. v. Kruger & Co., [1907] 1 K. B. 809, 
C. A. 

Annotations :—0ona^. Groves v. Wehb & Konward (1916), 
114 L. T. 108*2. Refd. The Devonshire & St. Winifred, 
119131 P. 13. Meiltd. ite Auohinuty (1908), 99 D. T. 
462 ; Noliseinont (OwnorH) v. BunRO Ac Born, (19171 1 
K. B. 16()j Guarttivtce Trust Co. of Now York v. llannay, 
119181 2 K, B. 623 ; I’yinan S.S. (’o. v. Admiralty holds 
ComiH. (1918), 119 h. T. 735. 

1767, •] — Pltf. was the reversioner of cer- 

tain premises. 1 lefts., who were builders, had 
entered into a contract with the Oomrs. of Works 
to build on land adjoining pltf.’s promises. The 
contract contained a <*lause whereby defta. in- 
ilemniHed the Comrs. from all claims that might 
be made against them in respect of damage or 
injury occasioned from any circumstances con- 
nected with the execution of the work to any 
projicrty or to any person. During the excava- 
tions (lefts, found that pltf.’s wall required under- 
pinning, & they did the necessary work under the 
orders of the Comrs.’ arcliitoci without having 
first obtained pltf.’s consent. I’ltf. brought an 
action for trespass against dc'fts., ic defts. claimed 
indenunity from the Comrs. as third partic's in the 
event of their being hold liable to pllf. ; — Held : 
defts. were liable in damages to pltf., but tliat as 
the Comrs.’ arcliitect had given defts. an uncon- 
ditioned order to do the work of imderpinning 
because it was urgent, & which order they were 
bound to obey, defts. were entitled to indemnity, — 
Kirby v. Chebsitm & Sons, Works Comrs., 
Third Parties (1914), 79 J. P. 81 ; 30 T. D. R. 
660 ; 12 L. G. R. 1130, C. A. 

1750, ,] — PItfs., who were wharfingers, 

agreed to warehouse some wheat for defts. Defts. 
engaged a lighterman to lighter from the sliip’s 
side the wheat to pltf.’s warehouse. PItfs., wliile 
the wheat was still in the lighters, at the request 
of defts., issued clean warrants, by means of which 
defts. sold the wlieat as undamaged wheat to a 
purchaser. The wheat was damaged while in the 
lighters, Sd pltfs., having issued clean warrants, 

J iadd to the purchaser the amount of the damage 
lone to the wheat : — Held : defts. hod impliedly 
undertaken to indemnify pltfs. for any damage 
occasioned to pltfs. ^ the i^ue of the wiurants. — 
Groves & Son v. Webb & Kenward (1916), 85 


L. J. K. B. 1633 ; 114 L. T. 1082 ; 32 T. L. R. 
424 ; 13 Asp. M. L. C. 386, 0. A. 

Annoialion : — Refd. Cory v, Lambton & Hetton ColUerlca 
(1916). 86 L. J. K. B. 401. 

1759. Unless manifestly Illegal or tortious.] 

— If one at tlie request of S. promise to beat D. & ho 
promise to save him harmless, this is a void con- 
sideration ; but if one request 8. to enter into the 
manor of Dale drive out cattle, & that he will 
save him harmless if he do so, & after trespass is 
brought against liim & recovery had, he shall 
have his action. So if a sheriff protending to have 
a writ, where he has none, arrest one, & request an 
innkeeper to entertain liim in his house, or hire 
one to conduct the prisoner to the gaol, & promise 
to keep him without damage, if an action be 
brought, & recovery had thereupon, the party 
shall have an action on the case against the sheriff 
upon this promise, for he who does a thing which 
may be la^ul, & the illegality thereof appear not 
to him, he who employs the party & assumes to 
save him harmless, shall be cliarged {per CuR.). — 
Fletcher v. Ha root (1022), Hut. 55 ; 123 E. R. 
1097 ; suJ) nom. Battersey’s Case, Win. 48. 
Annotations BcttH v. Gibblns (1831), 2 Ad. & El. 

.57 ; Shackell v. Hobier (1836), 2 Bing. N. C. 631 ; Burrows 
V. Rhodes, [1899] 1 Q. B. 816. 

1760. .] — (1) The rule that a tort 

feasor cannot recover u])on a promise to indemnify 
made by the pcTson at whose* request the foi*tious 
act is committed, is confined to cases in wliich the 
act is of an obviously illegal character. It does 
not extend to a case in which there is any bond fide 
doubt whatever whether in point of law the act 
was authorised. 

(2) The rule ixa to contribution bi‘tween joint 
toit feasoi*s must bo similarly confined. Con- 
tribution is indemnity ; & the same consideration 
that will support a promise to indemnify will also 
support a promise to contribute, et e convcrso. In 
cases whert* an express promise will be supported, 
an implied promise arising out of tlie circum- 
stances of the case will also be available. — B etts 
r. Gibrins (1831), 2 Ad. As El. 57 ; 4 Nov. Ac 

M. K. B. 01 ; 4 L. J. K. B. 1 ; 111 E. K. 22. 

Annotations : — As to (1) Distd. Shackc'll r. Rosier (1836), 2 
llodg. 17. Apld. Toplirt V. Graiio (1839), 5 Bing. N. C. 
636 j Dugdalo v. Lovering (1875). L. R. 10 G. P. 196. 
Rela. Bartlett w. Dimond (1845), 5 L. T. O. S. 50 ; The 
Englishman, The Australia, [1895] P. 212: Burrows v, 
Rhodes, 11890] 1 Q. B. 816; Moxham r. Graut, [1900] 
1 g. B. 88 ; Sheffleld Corpn. v. Barclay. [10051 A. C. 392 ; 
Leslie u, UcUable AdvertiHing A: Addressing Agency, 
11915] 1 K. B. 652 ; (Jory v. Lambton ^ JL'tton Oofiierles 
(1916), 86 L. .T. K. B. 401. Ocruralli/, Refd. Wold-Blundell 
V. Stephens, [ 1 0 1 9 ] 1 K. B. 520. Mentd. Tanner v. Scovoll 
(1845), It M. & \V. 28. 

1761. Publication of libel.] — In con- 

sid(*ration that pltf. had published a libel at deft.’s 
request, & liad at the like request consented to 
defend an action brought against })ltf. for such 
publication, deft, promised to indemnify pltf. 
from the costs of tlie action ; — Held : the promise 
was void. — S hackell v. Rosier (1830), 2 Bing. 
2N. C. 631 ; 2 Ilodg. 17 ; 3 Scott, 59 ; 5 L. J. 0. P. 
193; 1.32E. K. 245. 

Annotations: — Refd. Bradlnugh r. New digate (1883), 11 
Q. B. 1). 1 ; Broay r. Royal Brltlbh Nurses* Asaocn. 
(1897), 76 Ij. T. 735 ; Burrows v. Rhodes, [1899] 1 Q. B. 
816: Wold-BlundoU r. Stephtma. [1920] A. C. 956. 
Mentd. Luuod v. Grimwadc (1888), 39 Oh. D. 605. 

1762. .1 — Deft«. gave to pltfs., 

who were printing & publishing a paper for them, 
an undertaking that they, defts., would indemnify 
pltfs. against any claims whatever that might be 
made against them in respect of any libel that 
might api>ear in the paper. A libel was inserted 
in the paper with the knowledge of pltfs.* staff, As 
an action was brought against pltfs. in respect 
thereof which they had to compromise by paying 
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a certain sum of money & costs. In an action 
on the undertaking to indemnify : — HpM : such a 
contract could not be enforced in law.-— Smith 
(W. H.) & Son r. Clinton & Harris (1008), 09 
L. T. 840; 25 7.L. B. 31. 

Annotation ;--Mentd. Novillo v. Doniiniou of Cauada Nows 

Co„ 11915] 3 K. B. 556. 

See, generally, Libel &; Siandru. 

1763. ..J — Declaration, in assumpsit, 

alleged that deft, issued a fi, fa* on a judgment 
against M., wliich the sheriff delivered to pltf., liis 
officer, to execute ; & jiltf., at deft.’s request, 
seized goods, believing them to be M.’s ; wliere- 
upon C. claimed them, & gave notice to the sheriff 
not to sell them ; Ac, in consideration of the 
premis(\s, & that pltf., at the request of deft., would 
pay no attention to the claim or notice, Ac would 
proceed to a sale, deft. pi-omLsed pltf to indemnify 
him for so doing; that pltf. did tiiereupon pay 
no attention, etc., Ac sold the goods, Ac h‘vied. A:, 
at deft ’s request, d(divei*ed the >)alanro to deft. ; 
that afterwards tr., by reason of ilie premises, 
impleaded pltf. together with the sheriff in the 
county ct., in trespass on tort, for seizing Ac selling 
Ac recovered agaiiLst pltf. A: the sheriff the value of 
the goods, damages Ac costs ; which pltf., being 
liable, as dt‘ft. knew, to indemnify the sheriff, 
paid to (ir. ; but deft, did not ind(nnnify. On 
special demurrer : — Hi Id: a good declaration; 
for consideration suflicicmtly appeared ; Ac it was 
no objection that pltf.’s disi-egard of the claim 
was not shown witli sufficient certainty to have 
been ofhenvisc* than an ilU^gal act ; or that pltf., 
consist (*ntly with the allegations, might have sold 
in th(' mere })erformance of his duty ; or that it 
was not sufficiently shown that O. rt'covered solely 
by b(‘ing entitled to the goods seized, Ac not by 
any irregularity in pltf.’s acts, or how much damage 
accrued from the selling, liow much from the 
seizing ; or that tlie action in the county ct. was 
against the sh(‘rifT together with pltf. — Klltston 
V. Berryman (1850), 15 D. 205 ; 117 E. K. 430. 

1764. ,] — Pltfs., who were money- 

lenders, At, as such, issucHi from time to time 
circulars to the public, employed defts. to address 
A: send out circulars on their IxOialf. No circular 
w’jis to be sent t o a min<jr. Owing to the negligt nee 
of defts. a circular was sent to a minor, Ac in respect 
thereof pltfs. were convicted Ac fined under Betting 
Ac Loans (Infants) Act, 1892 (c. 4), s. 2, Ac Money- 
lender Act, 1900 (c. 51), s. 5. Pltfs. claimed to 
be indemnified by defts. in respect of the line Ac 
the costs they had had tc) pay : -Held: as pltfs. 
had been convicted of sending the circular without 
liaving reasonable ground for believing the 
addressee to be of full age, the claim was not 
maintainable.- Lesjje (B.), Ltd. v, Beliabus 
ADVERTItflNQ Ac ADDRESSING AOKNC’Y, LtD., 
[1915] 1 K. B. 052; 84 L. J. K. B. 719; 112 
L. T. 947 ; 81 T. L. B. 182. 

AnnotaiUms : — Distd. IToopn r. Clinpliii (1920), .37 T. L. H. 

112. Befd. Weld-BIiindcll r. Stephens, [I920J A. C. 906. 

1765. .] — Where a person at the 

request of another docs an act on his behalf which 
is apparently legal, but which occasions injury to 
a third party, for which the person doing the act 
is liable, the latter is entitled to an indemnity from 
the person at whose reejuest the act was done, 
provided that he acted without negligence, Ac that 
the injury to the third party was the natural Ac 
necessary consequence of that particular act being 


done.— C ory (W.) & Son, I^td. r. Lambton Ac 
HETTON COLTJBIUES, Ltd. (1910), 80 L. ,1. K. B. 
401 ; 115 1j* T. 788; 10 B. W, 0. C. 180; 13 
Asp. M. L. 0. 580, C. A. 

(6) In Jtespect of Money paid under Compulsion of 
Law, 

1766. General rule.] — A. being the owner of a 
steamship mortgagcul it to B., Ac subsequently, 
under circumstances Judd to show acquiesc'enco 
by B., entei’ed into an agreement in contemplation 
of a partnership with (\, by tip* tenns of which C. 
was to work the ship hu* A. till further notice, pay- 
ing all the expensr's Ac rc'ccdving all the j^roflls, 

A. agreeing to indemnify liim against loss, if any, 
upon a periodical statement of aceounts. Sul)s<‘- 
quently to this agreement B. gav(' noliet' to C\ of 
th(‘ mtgo., & required jioKsc'ssion of lh(‘ ship. The 
ship was being employcpl in voyages at a distance 
from England, b(‘tw(M‘n S. Ac T., Ac was at that time 
at H., under engagements which had been eutored 
into by C, with third })arties, with r(*Hp(‘ct to its 
novt voyage to TJie ship was given up to 

B. ’s agent at T. at th(‘ termination of its n<*Kt 
voyage thifher. At tin* time of such delivery 
(?. owed to 1h(* crew of tlie ship a largo sum for 
wages, which entith'd them to pro(‘eed agaiiLst the 
ship in the Admlty. (*t. ; A shortly after the 
delivery of the ship cn^vv took such jwoccedings, 
Ac the ship was s(‘iz(‘d by th(» ofllccu's of the ct. 
B., after sullcTing much deday Ac loss, x)aid tin* 
wages Ac obtained poss(‘ssio]i of th(‘ ship. In an 
action of trover for the shi]), Ac for mon<‘y i)aid, 
brought by B. against E. : --Held : B. w.is entiiled 
to recover the wag(*s from (’. und(‘r tip* count lor 
money paid. 

Of course tlp*^* is, upon the surfac(‘, the pro- 
position that, by the law of this country, dilTering, 
it is said, in that r(‘sp(‘ct from the civil law, 
nobody can make himself tip* creditor of another 
pei*Hon by paying that person’s debts against his 
will or without his < onst*iit a j>i*oposUion which is 
expressed by the common f(»rm\da of Up* count 
for money ])aid for d(‘ft.’R use, at his request. 
That is tip* geiPTal rub*, unquestionably ; but it 
* is subi(*ct to this moditieatiori, that money paid 
to distdiarge tip* debt of anoUp*r cannot b(* re- 
covered, unless it wtts paid at Ids request, or under 
compulsion in respect of a liability impos(*d upon 
that other (Willes, .1.). -.Iohnson v. Boyal 
Mail Steam Tac kkt (b). (1897), \j, B. 8 U. V, 88 ; 
37 L. J. C. P, 38 ; 17 L. T. 4 15 ; 8 Mar. I.. 0. 21. 
AnnotalUms : —DiBid, The Blpon City, IIKUH] 1*. 78. Reid. 

KdimimlH a. Waliinprford (1885). 1 1 g. B. J). Ml. Mentd. 

The Hcjutber Bell, (1901 I 1\ 1 13 ; Law Gimranlc<» & TniHt 

Hoc. V, Itussian Bank for Por(‘igii Tiadc, 1 1905] 1 K. B. 

815. 

1767. Payment of rent to redeem goods distrained 
on,] — Exalt, r, Barts’iihje, No. 947, aide, 

1768. Payment of debt to redeem goods seized 
by sherifT.] — As a gem'ral rub*, wJp*rc ono person’s 
goods arc lawfully sc‘ized for another’s debt, the 
owner of the goods is <*ntitb*d to redeem them, Ac 
to be reimbursed by tlie debt/or against the money 

aid to redeem them, Ac in the event of the goods 
eing sold to satisfy the debt tlie owner is entitled 
to recover the value of them from the d(*bior ; Ac 
the right to indemnity exists although tiiere may 
be no agr(*ement to indemnify, Ac although there 
may be in that sense no privity between the owner 
of the goods Ac the debtor. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b). 

m. Payment on breach of fideliiy 
bonef.}— M , & defis. as ids aurotics, 

J. — VOL. XXVI. 


eveciited a bond conditioned for the 
good behaviour of M . Held : there 
was an implied contract on the part 
of M., upon execution of the bond, to 
repay to his sureties any money that 


they might Ixavo to pay hy reason of 
his default. — Kxchangib Bank of 
Canada v. Spiunoer, Kxohangk Bank 
OF Oanatm V , Babnks (1881), 29 CIr. 
270.— CAN. 
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Guaeantee and Indemnity. 


Sect. 2. — Bow right arises: Sub-sect 2, A. (b), (c), 


Deft, boupflit the biJf>inef*s of an ironmonger in 
hia own name for bis i wo sons ; be paid the greater 
part of the pur(*Jiase-money. Tiie banking account 
of the business w;is kept by liim, & bo drew the 
chequf*s on tliat account. A society having 
obtained judgment in an action against deft., 
certain goods of bis sons were seized by the 
sheritT : the sons claimed the goods ; but upon an 
interpleader summons taken out by the slieriff, 
the claim of the sons was barred, & the goods were 
sold. They realised £1,300, & this sum was paid 
into ct. in the action by tlie society against deft, 
as a security for what might bo found due to the 
society from deft, upon taking certain accounts. 
Deft.'s sons were afterwards adjudicated bkpts., 
& pltf. was appointed their tioistee. Deft, agreed 
with pltf. that, in consideration of his sons’ goods 
having been seizc'd S:- sold on behalf of the society 
in re8i)ect of an alb ged claim against liim, he 
would pay £300 per annum to pltf. until he should 
have paid a sufficient sum to pay the trade creditors 
of liis sons in full. Tltf. having brought the 
pi*csent action to recover £1,200 due by viiiue of 
the above mentioned agreement, or in the alterna- 
tive £1 ,300, the value of the goods seized Held : 
ev<*n if d(‘ft,’8 e\ press promise to pay £1,200 w/is 
not legally binding u])on him, lU'vertheless the 
action was maintainable ; for although the de- 
cision upon the interpl(*ader summons did not 
estop d<‘lt. from showing that the seizure by the 
sheriff was unlawful, nev(‘ith(‘lesH he had by his 
conduct l()d to t h(» seizurt», & the goods of his sons 
had been h‘gally tak<‘n for his debt ; deft., there- 
foiH*, was bound to ind<*mnify his sons, k idtl., as 
their trustee in bkpey., w^as entitled to have 
judgment entered for him for the sum of £1 ,200, 
w’hieh lie W'as willing to atcei>t instea<l of £1,300, 
the value of the goods s(‘ized. — Edmunds r. 
Waulinofoiu) (1885), It Q. D. D. 811; 54 

J.. J. Q. D. 305 ; 52 h, T. 720 ; 49 J. l\ 549 ; 33 
W. II. 017, 0. A. 

Anjioiatioim : — Apld. The Orrlilb (1 Si)(i), 1 5 P. I). 38. Consd. 

Jie Dutton, tx ji. lInvIhlUc, 11907J 2 K. D. 180. 


Compulsory payments on account of mesne 
tenant — To superior landlord.! — Sec Disthkss, 
Vol. XVlll., pp. 319, ,321, Nos. 530 519. 

1769. Contribution to bottomry bond by owner 
of freight.] — Where the master of a shij) damaged 
by perils of th(» setis hypotlu'catc'd at a foreign 
port, by one bottomry bond, for nect'ssary repairs, 
the ship, freight, A" cargo amongst wdiic'h wove 
pitf.’s goods, tSc the ship & freight having realised 
less than the sum borniwed, pltf. was obliged to 
contribute tow^ards the difference, & also to pay 
his propoHion of the costs of a suit instituted 
by the obligee of tlie bond ; — Held : pltf. might 
maintain an action against the owner of the ship 
on an implied promise to indemnify him. — ^B enrok 
V. Duncan (1819), 3 Exch. (114 ; 18 L. ,7. Ex, 1(19 
3 D. T. 659 ; 14 Jur. 218 ; 151 E. B. 1003, Ex 
Oh. ; affg. 8. C. mb nom, Duncan v. Benson 
(1847), 1 Exch. 637. 

JnmttaUona :~Reld. The Union (1800), 30 L. J. P. M. & A, 
17 ; The 011>lcr (1802), Lueb. 484 ; Lloyd v, Oulbert 
(1 80.')), T^ltzslmon, The 

HaUett r. Wlfirrara 
; Atkinson v. Stephens (1862), 7 Exoh. 
:)07 ; Stainbauk v. SheuaM (1863), 13 C. B. 418 ; Grey v. 
01bI.B (1857). * 11. Th« Uode (1868® 19 

71 ; The Eugenio (1873), L. B. 4 A. & E. 123 ; The 
^ Atwood r.’sen« 


1770. Money paid to obtain release of sbip.l — 

OHNSON V. BOYAL MAIL STEAM PACKET CO., No. 
706, ante, 

1771. .] — Pltfs. were mtgees. of forty-eight 

lixty-fourth shanks in a vessel. The master having 
brought an action in rem against the vessel & 
arrested lu‘r, pltfs. paid the amount of his claim 
‘n order to obtain the release of the vessel from 
arrest & enable them to take possession under 
>hoir mtge, Pltfs. then sued defts., the owners 
of sixteen sixty-fourth shares, to recover the 
amount paid to the mastor Held : as the 
mtgor. & other co-owners were severally liable 
for the disbursements paid by the master & as 
pltfs. could not obtain possession of their shares 
as long as the vessel was under the arrest of the 
!t., they were entitled to recover from defts. the 
amount paid by them. — I'liE Ouems (1890), 16 
P. D. 38 ; 69 I.. J. P. 31 ; 62 I.. T. 407 ; 38 W. B. 
472 ; 6 T. L. B. 197 ; 6 Asp. M. L. C. 601 , 0. A. 
A^notniums Expld. ft Distd. The Hlpon City, 11898] 1*. 78. 

Refd. The Heather Bell, 11901) l\ 143. 

(c) In Respect of Volxudary Acts for Ttemfit of 
Another, 

1772. General rule.] — Tlie general principle is, 
beyond all question, that work ft labour done or 
money expended by one man to preserve or bemefit 
the projierty of another do not according to 
English law create any lien upon tlie property saved 
or benefited, nor, even if standing alone, create any 
obligation to repay the expenditure. IJabilities 
are not to bo fmind upon ])eople behind their 
backs any more than you can conftT a benefit upon 
a man against liis will. 73i(‘re is an exception to 
this proposition in the maritime law. . . . With 
regard to salvage, g(‘neral average, ft contribution, 
the maiitiine law dillers from the common law 
(Bowen, h.,!.).- Eau'kk v, Sc'Oti'Isii Impkhial 
INSUUANCP. do. (1886), 3i Oh. D. 234 ; 56 L. J. Oh. 
707 ; 56 I.. T. 220 ; 35 W. B. 143 ; 3 T. L. B. 
141, 0. A. 

AnnoUitUms : —'Rsia, Re Winn, Heed v. W3nn (1887), 67 
L. T. 382 ; Re Coventry & Nuneaton Tiuin. Co. (1888), 
4 T. L. H. 45S ; Re Winehilsea's J*oJicy Trubts (1888), 39 
Ch. J). 1(58 ; Potleii v, ii<md (1889), 60 L, T. 683 ; Strutt 
V. Tippett (1889), (51 L. T. 4()() ; Re Walker, Meredith v. 
Walker (1893), 68 L. T. 617 ; The Ga«» kloat Whltton 
(No. 2), 11806] U. 42 ; The lUpon Citj. 1 1898] P. 78 ; Re 
PhillipM, 11911] 2 K. B. 689. Mentd. Mar^arJ v. Blyth 
(1890), 39 W. B. 422 ; Bivtli r. Uladj^.ite. Morgan v. 
Bl>dh, Smith r. Bljth, (1891] 1 Cli. 387 ; SecuriticH & 
l*roperties Corpn. r. Bnghton Alhambra (1898), 02 
L. J. Ch. 606 ; Kelghlev, Mtixtid r. Duiunt, 11901] A. G. 
240 ; /if National M»)toi Mail fV>a#'h Co., Clinton 'h ('laim, 
11908] 2 Ch. 516 . Rt MoKerrell, MeKorrell r. Gowan 
(1912), 6 B. W. C\ C. N. 163 ; Rt Becket, I’urnel] i\ lvalue, 
11918] 2 Ch. 72. 

Voluntary payment without request.] — See Con- 
tract, Vol. XII., pp. .522 ri seq. 

Exception to rule in maritime law.] — Ncc Smp- 
PING. 

(d) In Respect of Aits done on Faith of Representa- 
tion or Conduct, 

1773. Goods seized by sheriff — Indemnity by 
judgment creditor.] — Dashwood v, Manlove 
(1691), Nels. 192 ; 21 E. R. 823. 

1774. .] — A levy was made on the 

goods of a trader after he had committed an act 
of bkpey., ft I ho money levied was paid over to 
the party ; on action of trover was afterwards 
brought by the assi^ees against him, the sheriff, 
ft Uie bailiff, in which damages were recovered ; 
ft these, together with the coi^, were paid by the 


PART XII. SECT. 8. SUB-SECT. 2. — mortgagee would discharge mortgage.] — mlgo. &: accept In Ita place an assign- 

A. (d). Purchasers of an equity of redemption meat of another mtge., which agiee- 

n, RepreserUalton made to pur- were induced to purchase the lands by ment mtgee. had failed to carry out : — 

chasers of egutty of tedempHion — l%cA mtgoe.'s promise to discharge the Held : the purchasers of the equity 
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bailiff : — HM : there was no implied promise on 
the part of pltf. in the original suit to indemnify 
the bailiff or to contribute to the damages & costs 
in the action of trover ; but the bailiff might main- 
tain money had &: received to recover back the 
levy money paid over. — W ilson r. Mn.NEH (1810), 
2 (Jamp. 452, N. P. 

Annotatums : — Consd Bcttw v, Glbblim (1834). 2 Ad. & Kl. 

57. Mentd. Garland v. CarliBlo (1837), 11 Bli. N. S. 421 ; 

StandiBli V. Boss (1849), 3 Exch. 527. 

1776. .] — Where a claim is made by 

a person, as partner of deft., on property seized 
by the sheriff, the ct. will not grant that ofllcer 
relief under Interpleader Act, 1831 (c. 58). but 
wiQ compel pltf. to ind(»mnify the sheriff, if he 
denies the partnership. — II ot^iks v, Mentze 
(1835), 4 Ad. & El. 127 ; 4 Dowl. 300 ; 1 liar. At W. 
006 ; 5 Nev. & M. K. B. 503 ; 5 L. J. K. B. 62 ; 
111 E. R. 735. 

Annotations .-—Mentd. Garbett r. Voalo (1843), 13 L. .T. Q. B . 

98 : Jie Tamplin, JbJjrj). Barnett (1890), 59 L. J. Q. B. i94 ; 

Peake v. Carter, 11916] 1 K. B. 652. 

1776. Goods of bankrupt seized by commissioners 
--Indemnity by creditors.] — Comrs. of bkpts. 
issued their warrant to seize goods of a bkpt. on 
board ship ; the goods were consigned to persons 
in Holland who had not paid bkpt. for them. Tlie 
masters refused to deliver tlu* goods notwitiistand- 
iug tlie warrant ; this occasioned the comrs. 
themselves to d(*mand tiie goods in pcTsoii, wliich 
were still refused. The ct. ordered [the masters 1 
to deliver the goods upon payinont of the freight 
money ; & they to be indemnified by the creditors 
against the bill of lading, which was sent to the 
consignees.— Anon. (1709), 2 Eq. Pas. Abr. 98 ; 
22 E. R. 84. 

1777. Order of court made on untrue statement 
— Liability to third party.] — Where pei*sons, even 
without ?wa/a Jidfis, make or adopt a statement, 
the contrary of wliich they ought to have known 
by reasonable diligence to bo the truth, & a wi*ong- 
ful order is made by the ct. jpounded on such 
statement, all such persons are liable to indemnify 
the pensons who suifer through such an order from 
all the consequences. — /fe Spencer (1870), 39 
L. J. Ch. 841 ; 21 L. T. 808 ; 18 W. R. 240. 
AnnoUitmns : — Consd. He DauRar’H Trusts (1889), 41 Ch. D. 

178. Reid. Maihb v. Joseph, 1 1897] 1 Ch. 213. 

1778. Representation on sale of goods— Resale 
to third party on similar representation.] —J1ie 
third party represented to defts. that wliat was 
sold by him to them was of a certain quality, & 
defts. represented it to be of the same quality 
when they re-sold it to pltfs. That Is a ground for 
a claim for indemnity. All that is neces^i-y Ls 
that defts. should have a bond fide claim for 
indemnity against the third party. It need not 
go to the whole of pltfs.* claim against them 
(Mathew, J.). — Jacobs, Hart & Co. v. Brown, 
[1884] W. N. 23 ; Bitt. Rep. in Ch. 230. 


(«) Between Joint Tortfeasors* 

Sec Tort. 

if) When Implication Excluded, 

1779. Contrary intention shown in contract.] — 

Pltf. took of deft, a house, at a yearly rent , under 
an agreement by the tenns of which the latter 
undertook, that, up to the date of the agreement, 
he had paid or would i>ay or discliArge “all ai'rears 
of rent, rates, taxes, or assessments ** ; & the 
former agreed, that, “ fi*om tSc after that day, the 
same should bo kept paid by him for the period 
he might occupy the premises.” At the expiration 
of the Ih-st quarter, the superior landlord distrained 
for rent - Held : tliero was no implied duty in 
deft, to indemnify pltf. against this claim, altliough 
the agreement between them stipulated for a 
yearly rent : pltf. having, hy the subsequent 
clause, expressly undertaken to keep the rosi'rvod 
rent paid. Ui*i'ON r. Fkiubtsson (1833), 3 Moo. 
A S. 88. 

B. From UelathnshQi of Part Us. 

1780. Banker & customer — Indemnity by bank 
—Unauthorised transfer of securities to London 
agent.] — A. kept a banking account with l>. & Co. 
B. iSc Co. were the Ixjndon bankers A corre- 
spondents of 1). ik. Co., with whom tliey liad 
deposittMi securities. A. indorsed Iavo bills of 
exchange & handed them to J). A (\)., A these W'ore 
transmitted by tliem to B. A Co. who discounted 
one of them A receivc‘d the proceeds of tiie other. 
When the bills were deposited by A. the account 
was in his favour, A it continued to ))c* so till the 
bkpoy. of 1). A (V). A. w^as credited with the bills 
when paid in A debited with irjtor(»8t on eacJi 
imymont by the bank to him in cash fwim the day 
of such ciish payment A crediled with interest 
from tlK‘ time when such bill paid in by him 
became duo: — Held : 1). A Co. Iiad no right to 
transfer the property in the bills A A. was entitled 
to be indemnified from the surjilus security lield 
by B. A Co . — Be Dilwobth, Fx p. ARMri'^rKAi) 
(1828), 2 Gil. A J. 371, L. V. 

A nnoUitvons : — Reid. He Foihfor. h r j). Bond (1810), 1 Mont. 
J>. A: Be G. 10. Mentd. He Biluoidi, Kjt u. 'J iionipHOii 
(J82H), Mont. Hi M. 102; H{ Dilwoith, Fx p. licnsoii 
(1832), Mont. & B. 120 ; H( 1‘otim*, Kx p. JJttlcdulc 
(1855), 1 Jiir. N. H. 385. 

1781. Forged bill of lading.]— A bill 

of exchange drawn upon pltf., by his correspondent 
abi’oad against a bill of lading, was sent tlirougli 
defts., who were bankers, for presentation A 
collection. The bank pi*esent<»d the bill to pltf. 
with this memorandum : “ U*lie bank iiolds bill 
of lading A policy lor 251 bales of cotton, etc.** 
I7tf. accepted the bill without asking tfj see the 
bill of lading. A afterwards rctin*d it before it was 


were not oniitied to claUn indemnity 
aicainHt the intgce. — ^M ooke v. Bfatii 
<1894), 16 P. R, 296.— CAN. 

o. Repre^ntaium on sals of land-— 
Af/resment to forfeit sum if land not 
resold .) — C^ripi'KN v. Hitcumi.k (1911), 
18 W. L. R. 259.— CAN. 


p. Representation made in letter 
of eredii.] — Htowart v. Sooit (1803), 
Hnrae, 91.— SCOT. 


q. .] — Balfoith, 

V. Kussel (1815), 18 

—SCOT. 


JUKOR 8C Co. 
Fac. (Joll. 335. 


V. Lindsay & 

Adams (1820). Huino. 116.- SCOT. 


g. .] — Rkmblkb, Mastbrma.n 

& JouNSTON P. Mitchell (l^U* 
9 Sh. (Ct. of SesH.) 048 ; 6 Fac. Ckill. 

417 .— Scot. 


t. ,] — }>ARiw V. Gould A (V). 

(1851), 13 LuiU. (Ct. of SesM ) 1049 ; 
23 Sc. Jur. 485.- SCOT. 


ART XII. SECT. 2. SUB-SECT. 2.— 
A. (f). 

a. C'onret/anee hy nwriyaoor of equity 
f rtdemptvon — ImpUeA indemnity 
u purchaser aqainat imniyaue debi^ 
.xpress agreement to contreiry.) — AJ- 
liouEh wnen a robror. cpnyeyH his 
tmlty of redemption, Huljoct to the 
ittre., there Is an implied obligation 
n the part of the pnichaser to iii- 
cmnify the mbeor. against the nitgo. 
ebt, evidence Ib admlssibio of an 
xpress airrecineut between t he parties 
> the oontrarv'. — British Canadian 
DAN Co. r. Tear (1893), 23 O. K. 
64.— CAN. 


PART XII. SECT. 2, SUB-SECT. 2.-B. 

b. Vendor <«• purchaser -Indemnity 
Iry vendor - Voriiun of land, tlaimcd 
by third party.]— W. sold lands to 
B., who conveyed to D. by a deed 
containing absolute covenants for 
title. A portion of the laud wos 
claimed by K., & D. instituted pro* 
ceedittgH under the covenant against 
B. W. exiHiuted to Ids vendee a intgo. 
to indemnify him against all damages, 
costs, & charges In respect of the 
action of covenant. B. compromised 
with R. : — Held : W.'s estate was 
liable only for the value of the land 
claimed, A not the amoimt i>aid by 
his vendee on the occasion of the 
oomproralsc. — H art v. Bown (1859), 
7 Gr. 97.— CAN. 

0 . Indemnity to vendor — Land 

^ 2 
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Guarantee and Indemnity. 


Sect, 2. — How right arises: Sub-sect. 2. B.] 

due, paid the money, & received the bill of lading, 
which proved to be a forgery : — Held : the memo- 
randum did not amount to a guarantee by the 
bank that the so-called bill of lading was genuine ; 
& pltf. had no equity to recover back the money. — 
Lkather V. Simpson (1871), L. It. 11 Eq. 398; 
40 L. J. Oh. 177 ; 24 L. T. 280 ; 19 W. 11. 431 ; 

1 Asp. M. L. 0. 5. 

i^nnoUitwm ; - Apprvd. (luaranty Trust Co. of Now York 
r. llaniiay, 11‘JlHl 2 K. B. 023. 

1782. Forged transfer of stock.] — 

A banker in good faith sent to a corpn. a transfer 
of corim. slock which puri)oiied to be executed 
by 'T. & J r., tlie two registered liolders of tlie stcjck, 
witli a rciqucst to tlie corpn. to register the stock 
in the iiaTno of the banker. 7Tii* corpn. in good 
faitli acted upon tliis request Ac j^anted a fresh 
certilicnie to the banker who transl'erred the stock 
to tliird pia'ti(‘s, &. they were registered as holders. 
Aftei-wards it was discovered that T. had forged 
II. ’s signature, Ac U. recovered against the corpn. 
judgment whereby they were compelled to buy 
ecpiivalent stock Ac registiT it in H.’s name, Ac to 
pay Idrn the missing dividends with interest : *- 
Held : both parties having acted bond fide Ac with- 
out negligence the banker was bound to indemnify 
the corpn. against the liability to H., upon an 
implied contract that the transf<*r was genuine. - 
Shkfkiki.i) Corpn. v. Dauolay, (1005| A. O. .392 ; 
71 L. J. K. H. 747 ; 93 L. T. 83 ; (19 .1. P. 385 ; 
54 W. 11. 49 ; 21 T. L. Ji. 042 ; 49 Sol. .To. 017 ; 

3 L. (1. It. 992 ; 10 Com. Cas. 287 ; 12 Mans. 
248, II. L. 

Atinolalinns : - Apld. A. -(I. v, Odell, [190(1] 2 Ch. 47. Consd. 
Moel Try van Ship I’o. i\ Kruffor, [1907] 1 K. B. 809. 
Folld. Bank of lOngliuul v. (^utJer, [1908] 2 K. B. 208. 
Coned. Bninllel<l r. Ooolo Slicftield Transport Co., 
I1910J 2 K. B. 94 ; (irovcH r. Webb Ac Konward (1916), 
H,) h. J. K, B. IT)!!:! ; (4. N. By. r. L. K. P. Transport 
Depository, 1 19221 2 K. B. 742. Beld. Kirby ♦». CbosHum 
(1913), 30 'P. L. B. 13 ; (luaranly Trust Co. of Now York 
V. lfannii>, 119181 2 K. B. 623 ; Brandon v. Miebolhaiii 
(1919), 3.> 'P. L. B. 017. Hentd. Bubon v. Oreat Kinprall 
C\>nsoHdated Co., 1190(5] A. C. 439 ; Jie Auebmuty (1908), 
99 L. T. 462 ; RI orison r. London County 6c Wostmiiistcr 
Bank, UUllj 3 K. B. 3r)6. 

1783. Indemnity to bank — Bills paid at 

request —Against forged bill of lading.] — A cus- 
tomer of a bank having desired tlieui to procure to 
be acct‘pie(i bills of i‘xeliauge which a eoiT(‘spondent 
of bis W'ould draw against bills of lading he should 
send. A: the bank liaving got their agents to accept 
the bills of exchange on a document which was 
sent to them a.s, Ac purported to be, the bill of 
lading referred to, but which w^as in fact a forgery, 
no goods having been sliipped, & the traTusaction 
being a fraud on the ])art of the customer’s corre- 
spondent ; — Held : they were entitled to recover 
from their customer the amount they had paid in 
respect of the bills of exchange. — Woods v, 
TiiiEDKMANN (1802), 1 H. & C. 478 ; 10 W. R. 
840; 158E. K. 973. 

Annotation : — Refd. Guaranty Trust Co. of New York v. 
Hammy (1918), 87 L. J. K. B. 1223. 

1784. Forged power of attorney.]— 

A broker applied to the Bank of England for a 
power of attorney for the sale of consols believing 
Iilmself to bo instructed by the stockholder, & 
bond fide induced the bank to transfer the cotisoIs 
to a purchaser upon a power of attorney to which 
the stockholder’s signature was forged ; — Held : 


the broker must be taken to have given an implied 
warranty that he had authority, & that he was 
therefore liable to indemnify the bank against the 
claim of the stockholder for restitution. — Starkey 
r. Bank op England, [1903] A. 0, 114; 72 
L. .T. Ch. 402 ; 88 L. T. 244 ; 51 W. K. 613 ; 19 
T. L. R. 312 ; 8 Com. Cas. 142, E. L. ; affg. S. C. 
sub nom, Oliver v. Bank op England, [19021 1 
Ch. 610, C. A. 

Annotations : — Folld. Bank of England r. Cutler, [1908] 2 
K. B. 208. Consd. Yonge v. Toynbee, [1910] 1 K. B. 
215 ; Edwards v. Porter, McNoall v. Hawes, [1923] 2 
K. B. 538. Refd. Salvesen v, Bodorl Akt. Nordstjernan, 
[1905] A. C. 302 ; Sheffield Corpn. v. Barclay, [1905] 
A. C. 392 ; A.-G. v. Odell, [1906] 2 Ch. 47. 

1785, ,] — Under the statutes 

authorising the issue of India stock, transfers of 
that stock are invalid unless they are entered Ac 
registered in a book kept at the Bank of England, 
& arc signed therein by the transferor or liis 
attorney. For the purpose of enabling the Bank 
to be satisfied that the party claiming to transfer 
India stock is the person entitled to it, it is the 
custom of the Bank to keep a list of stockbrokers, 
whose identification of intending transferors will 
be accepted by them. ^J’he Bank will also accept 
identifications made by some of tlieir own officials, 
or by the representatives of private banks. In the 
case of transfers of amounts exceeding £2.000 the 
Bank usually makt's an independent inquiry as to 
the identity of the transferor, hut in the ease of 
smaller amounts it is practically impo.ssiblc to do 
so. Deft, was on the above-mentioru‘(l list of 
stockbrokers. A woman fraudulently ])ersonated 
another who was a registered hohler of India 
stock, Ac, having iirocured herself to he introduced 
to deft, as the liolder of flint stock, instructed 
him to prepare a transfi‘r. Deft, accordingly sent 
to the Bank a “ ticket,” that is, a statement of 
the names of the transferoi’ Ac transferee, the 
nature of the slock, Ac the amount to ho transferred, 
from which ticket the Bank xirepnriMl a transfer 
in the transft*r book, Ac the personal^)!* attended Ac 
forged the holder’s signature* in the book, deft, 
identifying her as being tlie holder. The transfer 
being for a nominal cemsideration, deft., according 
to the usual practice* in such case's, received a fee 
of one guinea feir his se'rvices A: attendance at the 
Bank from the transferor. 'J'hc Rte)ck was subse- 
quently transferred to (/., who pure*hased it bond 
fide Ac for value. On discovery of the forgery the 
original stoe'kholder claimed to bo reinstated on 
the re*giste*r as the lioldcr of the stock, A- the Bank, 
in satisfaction of that claim, purchaseel stock of a 
like amount A transferred it into her name. The 
Bank then sued deft, for indemnity in I'ospcct of 
their loss as upon a broach of W'arranty of the 
identity of the transferor : - Held : there was 
evidence on which the ct. could lind, & the proper 
inference of fact was, that deft, requested jiltfs. 
to ponnit the entry A: registration of the forged 
transfer, wdiicli involved the logfU consequence 
that deft, contracted to iudomnify pltfs. against 
any liability resulting therefrom ; Ac pltfs. were 
entitled to recover as damages the loss to which 
they had been put by having to purcliase stock as 
aforesaid. — Bank of En(4L\nd v. Cutler, [1908] 
2 K, B. 208 ; 77 L. J. K. B. 889 ; 98 L. T. 336 : 
24 T. L. R. 618 ; 52 Sol. Jo. 442, C. A. 

Annotations .-—Refd. BamfloM r. Goolo & Sheffield Trans 
port Co., [19101 2 K. B. 91 ; Guaranty Trust Co. of Now 
York r. Hannay, [1918] 2 K. B. 623, 


sold subject to 'inorigoffe .] — Canavan v. eunintion or supposed Intention In e. .] — The linht 

Mkkk (1883), 2 O. R. 636. — CAN, equity on the part of the purchaser, to indemnity of a vendor of land 

d. Rebuttal of indemnify the vendor acrainst the sold subject to a moriaraffo applies 

presumption of indrmnifi/.l— -Althouiph mtg©., yet this presumption may be only as agraiust a purchaser In wiot, 
where land Is sold subject to an out- Mbutted by parol evidence. — C oubt v. & therefore where at the request of 
standing mtge., there arises a pro- Gray (1887), 15 0. 11, 1. — CAN. the actual purchaser the land in ques* 



Part Xll. — ^I ndemiuty. 


229 


1786. Transfer of stock under order 

of court.] — The Bank of England have an implied 
indemnity for acting upon a transfer of govern- 
ment stock by a stockholder in the form pre- 
scribed by National Debt Act, 1870 (c. 71), &; 
since an instrument executed by the person 
appointed to execute it by an order under sect. 14 
of Jud. Act, 1884 (c. 01), has the same effect as 
if it had been executed by the person originally 
directed to execute it, the Bank are indeninilied 
for acting upon a transfer of slock executed b^^ a 
person ajipointed to execute it, on the neglect or 
refusal of the stockholder, by an order under that 
sect. I'he ct. will not throw doubt on its order 
by directing any person to indemnify the Bank 
in the event of the order having beem wrongly 
made. — Savage r. Norton, [1008] 1 Ch. 200; 77 
L. J. Oh. 198 ; 98 L. T. 382. 

1787. By person under disability —Supply of 
necessaries — Lunatic.] — IVhencver necessaries are 
supplied to a person who by reason of disability 
cannot himself contract, tlie law iinpli(‘s an 
obligation on the ]iart of such person to i)ay for 
such necessaries out of Ids own prc»perty. Ae(‘or(l- 
iiigly an obligation may be impliecl on tlie part of 
a lunatic, wludher so found or not, to repay a 
p(*rson who has supplied necessaries for him, when 
th() necessaries supplied nvo suitable t/o the position 
in life of the lunatic. Hut the provision of money 
or uect'ssaries inust be made under (drcumstances 
which would justify tli(' ct. in implying tlie 
obligation, i.e. with the intention on the part of 
the person jnaking the provision to be repaid for 
so doing, & to constitute a debt against the 
Innatie’s estate. 

A la<iy of unsound mind who Avas neviT found a 
lunatic, k, whose income was under <C9d a year, 
was con lined from 1855 liown to Ikt d<‘ath in JS81 
in a iM’ivate lunatic asylum at a cost of £140 a 
year. Her brotlier rf‘ceived tli(‘ income of her 
piY)])ert y, A appliiul it in pai’t payni(*nt of tin* £1 40, 
paying the deiici(*ney out of his own jiocket until 
Ids deatli in 1875. After his death his son, wlio 
was Ids exor., continued to receive A apjily the 
lady’s income in the same manner, ^ tlie deliciency 
Avas mad(* good partly by 1dm jiartly by Ids 
brotlier A: sisters. No claim was ever made by 
any of these jicrsons against the lady’s estate 
during her life, nor did any of them appear to have 
kejit any account against her. After lier death : — 
Held : tlie deliciency was provided under circum- 
stances from which no implied obligation could 
arise.- lie UiioDEs, Khodes v. Bhodks (1890), 4t 
<?h. 1). 94 ; 59 L. J. C’Ji. 298 ; 02 L. T. 342 ; 38 
W. H. 385, (1. A. 

A nnoiat io n 1 - Avid, He riabhoii (lUOt), 7^1 h- J. SAa. 

Consd. JilrkciUioatl Union (Jrdns. r. Hroolo'rt (lUOO), Da 

L. T. a.AD. Apld. J{( J.. IlDODl 1 CM. a74. Refd. IJoaliiJir 

V. lloullnH: (1D02), ai W, 1{. 221 ; Nash r. Ininun, I1U08J 

2 K. Ji. 1. Mentd. Uatt r. Wood. I1DU8] 2 K. 11. laH. 

1788. Criminal lunatic.] — Under the 

Criminal Lunatics Act, 1884 (c. 04), s. 10 (3), winch 
incorporati^s by reference the language of Lunatic 
Asylums Act, 1853 (c. 97), s. 104, the cost of the 
maintenance of a criminal lunatic can be recovered 
by the Crown against prop(*rty to which the lunatic 
has be(*ome entitled, as being duo under an implied 
obligation to pay for that inaint/enance as a 
necessary ; As tlds is a statutory liability for the 
Avhole amount expended in respect of which there 
is no limitation against the Crown, —lie J., [1909] 


1 Ch. 574 ; 78 L. J. Cb. 348 ; 100 L. T. 281 ; 21 
Cox, C. O. 700, 0. A. 

1789. Infant pauper.] — The rule that, 

where nt^cessaries are supplied to a person Avho 
from any disability cannot himself contract, tlu* 
law implies an obligation to pay for them out of 
his property extends to the case of an infant 
pauper su])portod by guai*dians in discharge of 
their statutory duty. This liability is not cut» 
down by Boor Law Auiemlmont Act, 1849 (c. 103), 
s. 10, which gives special moans of recovering one 
year’s maiiiU'nanco ; A& the guanlians can there- 
fore recover six years’ arrears of moneys expended 
for the inaintenanco of an infant pauper. —He 
Claubon, 11904] 2 Vh. 405 ; 73 J.. J. Ch. 853; 
91 L. T. 310; 08 .T. l\ ,588; 53 W. IL 43; 20 
T. L. R. 712 ; 48 Sol. ,To. 073 ; 2 L. U. R. 1292. 
Annotations : --Volld, BirktMihontl Utdoii GrdiH. i\ liroekefi 

(IDOG), D.A L. T. :k*>D. Confid. Jte UiutHon, KnarcHhorounU 

Clrdns. c. Henson (IDIK), S7 H. J. (*h. 022. Refd. St. 

Mary, Islliiy^ton Union i*. Hi^enden, IID10| 1 K. U. 1(K'». 

1790. Pauper.l — A pauper who has 

been maintained in the Avorkliouse by the guardians 
in discharge of their statutory duty can be sued 
by the guardians under tlM*ir (‘onnnon law right 
for the expenses of his maintenance in the Avork- 
house, Ao the guardians can n'cover u]) U) the 
amount of six yeai*s’ arrears of sucli inaintenanco. 

The liability of the ])auper to repay the guardians 
depends, not upon any siipposi'd or implied con- 
tract, but uj)on the oliligalion imposed upon t ho 
pauper at common law to r(*fund to the guardians 
the amount expended by them in his maintenaneo 
if he has snllieient funds to cnabh^ him to ilo so, At 
this common law right of Uk* guardians to r<*cov(‘r 
six years’ arrears of maintenance is not taken 
away or in any Avay alT('cti‘(l by Poor Jjaw Amend- 
ment Act, 1819 (c. 103), s. 10, AvJiich gives special 
means of recovering one year’s maiid(‘nanee from 
the paujH*r. — Bjrkenhkai) Union (iUahdians v. 
Brookes (1900), 95 L. 359 ; 70 .1. 1>. 400 ; 22 
T. L. JL 583 ; .50 Sol. .lo. 51 4 ; 1 L. (1. R. 088, 1). U. 

An natal ion : - Refd. 8t. Mary, Islintrton Uidoji r. Itiweiulen, 

nyidj 1 Jv. H. lor). 

Principal & agent.]— AVc AciENi v, L, i>p. 
323, .528-510, Nos. 408, 1802 1913. 

Auctioneer & client.] - See Aiution A: Aijotion- 
EERs, \5)I. til, pp. 30, 37, Nos. 259 272. 

Bills of exchange.] —**SVc Bills of Kxciianoi;, 
Vol. VI., pp. 128, J29, 101, Nos. 8,50 803, 1035 
1037. 

Directors of company.]— SVe Companies, V(d. 
IX., pp. 472-174, Nos. 3093 3107. 

Executor carrying on testator’s business.] -See 
Executors, Vol. XXIV., j)j). 009,010, Non. 0398 
0111. 

Husband & wife.] —See IlrsnANO A Wife. 

Landlord & tenant.] -See JjANdlouo A 
Tenant. 

Master & servant.] — See Af aster A' Seicvant. 

Mortgagor & mortgagee.) -See Moin’OAiij:. 

Partners.] — See J ’a rtn jcrsi n j*. 

Receiver & manager of company.]- See Com- 
panies, Vol. X,, i)j). 801, 802, Nos. 5079 5084. 

Registered holder of shares in company.]— >SVc 
Companies, Vol. IX., pp. 201, 205, Nos. 1203 1272 

Salvage.]- See Shipping. 

SoUcitor & client.] — Sec Solic itors. 

Stockbroker & client.]— AVci Stock Exchange. 

Surety.] See J*art VlL, Sect. 2. 

Transferor & transferee of shares — For calls on 


tlou was conveyed to Ids nominee by 
deed absolute in form, but for the 
purpose of security only, this nominee 
was held not liable to iiidemriifv tiio 
vendor. — W alkkk v. Dicicson (18D2), 
20 A. 11. DO.- CAN. 


t, - — .Small v, 

TiioMPriON (J8D7), 2H S. (’. It. 21D.— 

CAN. 

jr. A — A cmenant 

by a purcbcutcr wltli bis vemdor that 


hi will pay the iiitge. iiioue>H ^ intorcHt 
Bccuied by a rntge. upon the land pur- 
cbahcd. At will indemnify the vendor 
from all Iohh, cohIh, chargeH, & damages 
sustained by him by reason ol any 
default, is a covonaut of Uidenmlty 
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8ecU 2 . — Uow right arhen: Svh-eecL 2, B,; sub- 
sect, 3, Sects. 3 <8: 4.] 

shares.] — See Companies, Vol. IX., pp. 328-331, 
Nos. 2068-2087. 

Trustees & cestui que trust.] — See Trusts & 
Trustees. 

Tug & tow.]—/S^cc Shipping. 


Indemnities of trustees .] — See Trustee Act, 1893 
(c. 53), s. 24, 46 ; Trustees. 

Indemnities on transfer of land .] — See Land 
Transfer Act, 1897 (c. 66), s. 7 ; Beal Property. 

Contracts of marine insurance .] — See Marine In- 
surance Act, 1906 (c. 41), 8. 1 ; Insurance. 


Sub-hect. 3. — By Statute. 

1791. Indemnity to employer for injury caused 
to servant by third party — Contributory negligence 
of servant — Workmen’s Compensation Act, 1006 
(c. 68), s. 4 (2), 6-8.] — Where an accident, in 
respect of which an employer has been compelled 
under tlie above Act to pay compensation, was 
caused by the combined negligence of another 
person & of his own servants, the employer cannot 
maintain an action for indemnity against that 
other person under sect. 6 of the Act. 

A steamer belonging to pltfs. was approaching 
a staith, which was being used by & under the 
<‘ontrol of defts., for tJio i)urpo8e of taking a cargo 
()f coal tljcre from defts. Two workmen employed 
by pltfs., were* in attendance on the steamer in a 
boat for the i)ui‘po8(j of taking a rope from the 
Hteaniei* the staith. In consequence of pltfs.* 
servants in charge of the steamer complying with 
a direction given by the staitii master employed 
by defts., the proi)eller was sot in motion, with the 
result that the boat was upset, one of the workmen 
being (irowned the other injured. Pltfs., having 
boon compelled to pay compensation in respect of 
the accident und(»r the above Act, brought an 
action against defts. for indemnity under sect. 6 
of the Act. A coinr. of assize, by whom the action 
wiis tried, found that both the staith master & 
1 Jiose in charge of the ship had been negligent, the 
former in giving the direction tliat he did, & the 
latt<*r in complying with it, without ascertaining 
whether it wiis safe to do so, & that tlieir combined 
negligence had caused the accident ; & upon these 
lindings he held that ])ltfs., tlirough their servants, 
having been guilty of negligence* which contributed 
to the accid<*nt, could not maintain the action : — 
Held : the judgment of the learn<*d comr. was 
correct.— Coky A. 8on, In’D. v, I^ance, Fenwiuk 
A (k)., I/ru., [ISan 1 K. B. 114 ; 80 L. J. K. B. 
341 ; 103 L. T. 049 ; 27 T. L. H. 18 ; 55 Sol. Jo. 
10 ; 11 Asp. M. L. 0. 490, C. A. 

Annotations : -Conid. Sinltli’H J>ork Co. r. Ucudhuad (1U12), 
r» IJ. W. C. O. 4 in. Reid. Puul r. (l. K. l\y. 0920), 36 
T. h. }{. 344 ; The MoilOro |l«2r)J. P. 27. Mentd. Ji€ 
I’olomls & Eurnc88, Withy, 11921] 3 K. B. 600, 

Sec, also, Master & Servant. 

Indemnity to person injured by non-appearance 
of witness In County Court.] — See County Courts 
Act, 1888 (c. 43), s. 111. 

Under orders made under Lunacy Acts.] — See 

Lunacy Act, 1800 (c. 6), s. 133 ; Lunacy Act, 1922 
(c. 60), s. 2 (7) ; Lunatics. 

By partners in respect of conduct of partnership 
business.] — jSVe Partnership Act, 1890 (c. 39), 
s. 24 (2) ; Partnership, 


Sect. 3.— VALIDnY OF INDEMNITY. 

Void & illegal contracts, generally, see Contract, 
V'ol. XII., pp. 234 ct seq. 

1792. Against Illegal act — Usurious contract.] — 
Basset & Prowe’s Case (1584), 2 Leon, 166 ; 74 
E. B. 447. 

1798. Indemnity to sheriff or his officer.] — 

Mead & Bigott’s Case (1590), 3 Ix^on. 236 ; 74 
E. B. 656. 

1794. .] — A contract to indemnify a 

sheriff in doing what ho ought to do, is good. A 
contract to indemnify him in doing what he ought 
not to do, bad. The sheriff may take a bond from 
pltf. in rc*plevin to prosecute, etc., make rt'turn, 
etc., & indemnify the sheriff against the rt*plevin. — 
Blackett v. Crissop (1()97), 1 Ld. Baym. 278 ; 1 
Lut. 680 ; 91 E. B. 1082. 

Annotations: — Coxisd. Short v. Hubbard (1824), 2 Bing. 

349. Retd. Morgan r. Oriffith (1740), 7 Mod. l{c*i>. 380 ; 

I’erreau v. Bevau (1820), (> B. & C. 281. 

1795, ,■) — A rentcharge is within 

Distress for Bent Act, 1737 (c, 19), s. 23 ; upon a 
replevin, therefore, of a distress for such a rent, 
the sheriff may take assign a bond as in a 
replevin for any other kind of rent i—lletd : a 
bond so taken by the sheriff, & conditioned for 
appearance at the next county ct. ; i)ro8ecuting 
the plaint with effect ; making a return if 
adjudged ; & indemnifying the slieriff from all 
charges A damages by reason of the replevin, was 
authorised by above Act.— Short v. Hubbard 
(1824), 2 Bing. 349 ; 9 Moore, V. P. 667 ; 3 
L. J. O. S. C. P. 35 ; 130 E. li. 340. 

Annotation : — ^Reld. Ediiiojidh r. (’hallis (1S49), 7 C*. B. 413. 

1798. Use of premises as brothel.]— A lessee 

of a house, wliich, Ihj liis knowledge*, had for many 
yeai* been used os a brothel, assigned the lease 
absolutely, knowing that tlie assignee intended to 
use the house for the same purpose. The original 
lease contained covenants to deliver up at the end 
of the term, in good reiJair, A: not to use the house 
as a brothel; & the assignment contained a 
covenant to indemnify tlie lessee from the cove- 
nants in the lease. The lessi*e having been com- 
pelled to pay for dilapidations at the end of the 
lease, sought to recover tlie amount from tlic estate 
of the assignee which was being admimsU*red ; — 
Jletd : the assignment, & ov(*r^hing arising out 
of it, was so tainti'd with the immoral purpose 
that pltf. could not recover. — Smith v. White 
(1866), L. B. 1 Eq. 626; 35 L. .f. Oh. 454 ; 14 
L. T. 350 ; 30 J, P. 452 ; 14 W. B. 610. 

Annotation : -nM. Upfill r. Wright, 11911] 1 K. B. 606. 

See^ also. Bonds, Vol. VII., pp. 171, 172, Nos. 
94-96, 101-103. 


inorely ; & if before default the pur- 
chaser obtaiuB a releoHc from llio only 
persoD who could In any way damnify 
the vendor, he ban fiaUslfod liis liability. 
— Smith r. Peaks (1897), 24 A. li. 
82.— CAN. 

SOUTT (189S), 2 Teir I..* B 

PART Xll. SECT. 8. 

17981. Against iUegal act — 1 ndemn iiy 


to sheriff or his officer .] — An indemnity 
bond woh given to the sheriff by an 
execution creditor for the sale of the 
debtor's goods, Sc the creditor after- 
wards directed the sheriff not to sell, 
but, notwithstanding, he went on &. 
sold. In an action by the sheriff on 
the bond for damages recovered against 
him in couscqucnoc of the sale : — 
Held : deft, was entitled to a verdict 
on an issue that the sheriff was damnl- 
hed of his own wrong. — ^M cMahon 


V. INUKRSOLL (1842), 3 Ont. Dig. 
0425.— CAN. 

1798 ii. .1— COKBETT r, 

O'Hkilly (1851), 8 U. C. B. 130.— 

GAN. 

1793 ili. .1 — COKBKTT 

(.*^I1ERIFF) V. HOCKIKK (1862), 9 

U. V. li. 470.— CAN. 

1793 iv. — .] — liOBluKTSON f, 

BROAPtHlOT (1864). 11 U. C. R. 407.— 
CAN. 



Part XII. — Indemnity. 


17 OT. — _ bdemnlty to sureties on ball bond.1 

— Debtor haying been arrested pursuant to a 
warrant obtaaned by his trustee in bkpey. on the 
ground of his attompting to evade attendance for 
exa^nation under sect. 25 of Bkpoy. Act, 1914 
(c. 69), an order was made for his i-eleaac subject 
to toe payment by two sureties of £200 into ct. 
in lieu of their jointly entering into a bond to the 
semor registrar m bkpey., the £200 to abide the 
further order of the ct. 

I^rauant to the order, the sureties paid £100 
each into ct., & debtor’s ix'leaso was accordinirlv 
ordered. Bkpt duly attended for exnniinathm 
under 2o of the Act, Ad const^iuently the £200 
h^ not been estreated. Facts were subbequontl y 
whicli led the trustee to tlie conclusion 
that the two sums of £100 w(‘re not the moneys of 
Uie sureties, but were the moneys of bkpt., & were 
banded to the trustees respectively by bkpt. or 
his wife. The Crown did not set up anv claim to 
the £200 Jffc/d : owing to the illegulily of the 
conduct of bkpt. in having thus indeiunitied his 
bm-eties, neither they nor the trust (‘o were entitled 
to the money, Ac as no one else seemed to be 
^titl(‘d to it, it must remain in et. ~J\c CSurwk’z, 
Exp. Tiiustee, [1019] 1 K. B. ; 88 D. ,1. K. B. 
740 ; 121 D. T. 00 z [1910J B. & 0. 11. 203. 

To bail on criminal charge.] — ,sVc Oos- 

TUACT, Vol. XII., pp. 201, 202, Nos. 2131-2139. 

Maintenance of action.]— A'ce Action, Vol. 

I., pp. 08, 09, Nos. 567-670. 

1798. In fraud of marriage settlement.]— Settle- 
naent of a jointure by a father u}ion the marriage 
of his son. Bond of indemnity, of the same date 
by the son of the fatlier, void, as a fraud upon the 
Neave (1805), 11 Ves. 105 ; 

o2 tj. K. 1051. 

ITS®: Indemnity procured by fraud of servant.] — 

A sherifi cannot recover on an indemnity which 
has be(‘n precured by the fraud of his own oOlcer. 
A plea to an action on such a bond, that it was 
obtained by the sherill Ac oihere in colJubion with 
lurn by fraud Ac covin, is a good plea. — II apiiael 
r. (JooDMAN (18.38), 8 Ad. ^Vc El. .505; 3 Nev. Ac 
^ H • : 7 1 j. J . Q. B. 

1 Jur 21 * previous proceedings (1837), 

V. Chopniuii (1830), 3 Per. A: 
"f™.- MtisterH V. Ihbei'sou (1840), 8 C. H. 100 ; 
eS^ 2^o’’ (18«7), L. It. 2 


Skci. 4.— assignability OF INDEMNTTY. 
1800. How far capable of assignment — By trustee 
in bankruptcy.] — A lessee assigned the lease to 
assignee No. 1 , wlio assigned it to assignee No. 2, each 
assignment containing a covenant by the asbignee 
to pay the rent, Ac keep his a.ssignor indemniOed 
gainst the covenants in the lease. Assignee No. 1 
became bkpt., assignee No. 2 died, Ac the lessee, 
who had been called upon to pay the nmt, bought 
^okpt.’s trustee, Ac took an assignment of, 
to indemnity, withdrawing a proof he 
(the lessee) had carried in, Ac releasing the estate 
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of bkpt. ^Beld : the right of the trusb^e in bkpey. 
of assignee No. 1 to sue the exore. of assignee No. 2 
ujwn his covenant to indomnUy was “ property ” 
within sect. 168 of Bkpey. Act, 1883 (c. 52),^ Ac 
assignable by the trustee ; Ac damage's in an ac't ion 
by the t^teo against the exore. would not bo 
confined to the dividend payable to the lossoo in 
respect of his proof against the estaU» of assignee 
^o. 1, but would extend to the whole amount of 
the obligation under the covenaniH to pay Ac 
mdomnify ent(*red into by such assignee. — He 
1 ERKINS, POYSER V, Bf.yfus, 2 Oh, 182: 

w. K. 5«5 ; 

^ Mans, 193, 

C. A. 

AnnoUdions: -Avid- Ihitlflli ic National Iiirioo. e. 

Pr Law auSnttTo 
MortRHM Ihhco. Co.’a 
L j’ K 3Gl»^ (IDID), Bl) 

^ ^801. Covenant to indemnify executors.] — 

T he exors. of a mi gor. who di(‘d insolvi'iit assuivd 
the moi4gnged preiierty to a transferee, who 
eovenantiMl to pay to the mtgees. the principal 
moneys secured to them tS: to indtannify lUe exors. 
Ac the estab» Ac olTects of dec( vised mtgor. against 
all proceedings in r(‘spi‘ci of the non-jiayment of 
the mtge. debts: — Held: a deed by which tlio 
exors. ])urported without consideration to assign 
the benefit of the covenant of indemnity to an 
assignee was inoperative Ad the covenant, was not 
capable of assignment.- Kkniiai.l r. Moupinsw 
(1914), 81 L. J. Oh. 517 ; 112 L. T. 285. 

^wio/aiioa Distd. lUltlHh Union A \alloiml Insce. i\ 
iiav(8on, (lUKJJ 2 (‘li. 17(). 

1802. .]~(1) Flif. CO. rccovcnnl judgtiumi 

against a married woman in respect of unpaid 
calls on shares against whicli deft, liad iiidt'mnilied 
her. Not having any separate* prop(‘rty, she 
assigned the* bemedlt ot her rigJit of indemnity to 
pltf. CO., who, after writt(‘n notice of the assign- 
ment, sued d<*it. for the full amount of their judg- 
ment:— /fc/d: although the mamed woman liad 
paid nothing, nev(‘d heless she was entith'd to Jiave 
the amount of tin* (vills i)aid by dell. (‘it)ii»r to 
pltfs. or to hi'i'self ; this right was capable of 
assignment; Ac jiltfs. a.s assignees were <*iitilled 
to liave it enforced by order directing payim‘iit to 
themselves. 

(2) Inasmuch as tla* nuvisure of tim liability of 
tlie indemnitier is tla^ Jiahilit y, not t lie capacity, of 
the indemniiled to pay, the* faet that the maerkd 
woman liad no iinme*diat(* separate* proiH*rty 
aflorded ne> de*fenco to the* ae’tiein, he*caubo iliei 
liability under tlie .}udgmt‘nt rf*main<‘d Ac ce>uld bo 
enforced against any future se*i)arate pi*ope*rty shej 
might acepiire. Hemble : in thei evisei of an in- 
solvent de‘btor, the rc*sult eif the d(*eisioiiH is te> give 
to a conirac't to indemnify liim the* same* ofToct 
as if it were* a guaranl<*e* to the j)rine*jpal crcditeir 
of payine*nt of the* debt, littrvihii Union Ac 
National iNsniiANcr*: do. r. Hawson, fl916] 2 
Oh. 476 ; 85 1.. .1. Uh. 769; 115 L. T. 331 ; 32 
T. L. K. 065 ; 60 Sol. .lo. 679, (1, A. 
rtmWMIi/lin .* tf) (1) Reid. EIUh r. TorriiiBrton (1013), 80 
Ij. J. K. I*. 300 : Norvufh Union Flro Inwo, Hoc, v, 
(JolonJtil Mutual h'lro lna(*c., 11022J 2 K. IL 4G1. 


PART XII. SECT. 4. 

k. Uow far capable of ass^.. 
^(/ovenant to indemnify partner of 
against mortgage — Assignment by 
firm for benefit of creditors ,] — The licrie*- 
tit ot a cove»nant by a third jierMoti to 
indemnify the ussignur, u parluor in 
a ttrm, ofralnHt a mtgo. made hy him 
does not pa.s« to his assignee under an 
assignment for the general benefit of 


crediUirs, made by the mcinhors eif 
the partnciHhip.— B au. r. Tk.nnant 
( 1804), 21 A. n. 602.- CAN. 

I. Covenant by purchaser of 

mortgaged lands to indemnify vendor .] — 
The obligation of a pnrehaser of intge*<l. 
lauds to indemnify his grantor against 
tho pt^rsonal cKivenaut for iiuyinont, 
may tie assigned even iieforo the , 
institntlon of an action for the recovery I 


of the iiitgc. debt, A', if asHigncel te> n 
licrsuii eutitiod to reJcoveT tho debt, it 
gives tho nsslgiieo a dlr«*rt right of 
aeiion ugaliist tlie person liable to 
pay tho saino,— M awixky o . Uamcbell 
(1837). 28 .S. C. U. 228. - CAN. 

«». r. lUR- 

BKii (1898), 29 H. (\ U. 126.- CAN. 

n. — ^ OOODKIUIAM V, 

Mookk (1899). 31 O. K. 86.— CAN. 
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Sect, 5.— PROCff OF INDEMNny. 

SUH-8ECT. 1.— In General. 


Sec Stai. Frauds, s. 4. 

1803. Necessity lor writing — Indemnity to in- 
dorser if promissory note enforced.] — A promise 
by the indoi-ser of an unpaid note, to indemnify the 
lioldiT if he wiJl proceed to enforce payment against 
the other parties on the note, must be in wilting, 
or it is void und(*r Htat. hYauds. — WiNCKWOKTli 
r. M 1 LI.S (179(5), 2 Ksp. 484, N. P. 

1804, Indemnity to defend action.] — (1) 

Pltf., an occupier of land, at the request of deft., 
A uj)on a promise of indemnity, resisted a suit of 
the vicar for tith(*s : — Held : tins was not a promise 
requiri'd by 8tat. Frauds to be in writing. (2) The 
vicar having succeeded in the suit pltf.’s attorney 
l)aid the vic/ir the costs recovered from pllf. Pltf. 
gav(* his attorney a j)roimssory note for the amount, 
Ad before th(‘ promissory note became due, sued 
deft. : — Held : to be suftlcient proof of an allega- 
tion that pltf. had paid the vicar’s costs. — Adams 
V, Panhev (18;50), 0 Ping. .50(5; 4 Moo. & P. 245 ; 
8 L. J. O. S. (’. J». 1(55 ; 120 h. K. 1270. 

Ann(Mion ;~Expld. (Ireca c. CrosHv\oH 30 Ad. & El. 

4h’i. 


j[g05. Indemnity to co-sureties.] — Thomas 

r. OooK, No. 258, anic, 

^g06, Indemnity against execution of bail 

bond.] — If pltf. b(*come bail for a stranger, in 
consiucration of deft.’s request, &; of d<*ft. i)romising 
to indtmmify pltf. against the conhC(|ucnce8, no 
action lies upon such promise unless it be in writing, 
under Htat. Frauds, s. 4 . — Green v. (^rehswkll 
( 1829), 10 Ad. Ac Kl. 452 ; 2 Per. Ac Pav. 420 ; 9 
L, ,T. Q. P. 03; 4 Jur. 1(59; 112 F. K. 172; 
previous proceedings (1827), 1 Jur. 812. 

AvnoUituniH : -Distd. Ratnon v. King (IsriO), 4 il. & N. 739 ; 
ReaUor r. KUigham (18()2), 13 C. R. N. H. 314 ; Crlpps r. 
) V,- N.F. Willies r. DiuUow 

( SUV li Folld. Duvys r. Rusuell, 

* R®id. Ilargreavos r. i^arMUis (1844), 

4 li. 1. <). S. 213 ; M«)unt Stephen r. Lnkeiiiau (1871), 25 
Ji. T. 7.M , tluilil D. t^nirad, 1 1891 J 2 Q. R. 885. 


1807. - — —.] — I*ltf. having promised to 

indemnify (1. against tlie consequences of a bail 
bond inU) wiiicli G. had (‘iitcred at pltf.’s rotpiest, 
A: (1, being forced to make a pavmeut in conse- 
(Rience, it was agr(‘ed between pitf. Ac deft, that 
))Uf. should obtain tin* money by discounting a bill 
diawn by pltf. Ac accepted by deft. Pltf. sued 
deft, on tiie bill ; Ac deft, pleaded that it was 
aecepted for pltf.’s aecommodatiou : -Held : a 
jury might liud for deft, on tliis issue, altliough 
pltf, was not liable on his ])roinibe to indemnify, 
it not bcuig in wiiting. (’kehs\vei.l v, AVood 
( 1829), 10 Ad. Ac El. 4(50 ; 1 12 F. K. 175. 

Ig08. Indemnity against liability incurred 

at promlsor^s request— Bill of exchange.]— One 1). 

^ ^'anting money, he A: deft, applied to pltf. to draw 
a .Mil, to be accei)ted by J). Ac indorsed by deft., Ac 
deft, pnunised pltf. tliat ho should not be called 
upon, Tlie jury found that 1). & deft, wore both 
principals in the transaction Nc/d .* pltf., 
having paid the bUl, w'as entitled to recover the 
amount > without pioof of a promise in writing 
under sect. 4 of Htat. Frauds, — Batson v. Kino 


(1859), 4 U. Ac N. 739 ; 28 L. J. Ex. 327 ; 157 
E. It. 1032. 

AnnoUdiona: — ^Reid. C^ipps v. HartaoU (1862), 8 Jur. N. S. 
1010 ; Moimtstopheu v. Lakenian (1871), 25 L. 1. 755 ; 
Davys v. Buswcll, [1913] 2 K. B. 47. 

Ig09. .]— Guild Ac Co. v, Con- 

rad, No. 12, ante. 

1810. Promissory note.]— Wildes v. 

Dudlow, No. 200, ante, 

1811. .] — iie Bolton, No. 201, ante. 


Sub-sect. 2. — Consideration. 

Consideration generally, see Conpract, Vol. 
XII., pp. 172 et seq. 

1812. Agreement to relinquish action.] — A 

promise to discharge one suit in consideration of 
relinquishing another is void. — Boss v. Moss 
(1597), Cro. Eliz. 500 ; Moore, K. B. 539 ; 78 
E. R. 805, Ex. Ch. 

Annotation : — Dbtd. Harris v. Venables (1872), L. 1’. 7 

Exch. 235. 

1813. Past consideration — Money paid to pro- 
missor — Subsequent indemnity as to claim by 
person claiming part.] — A. having paid to B. the 

i whole of a demand claimed by B., but part of 
which is due to C. B. afterwards engages to in- 
1 demnify A. against any claim by C., this promise 
is suppoited by a sufficient consideration, altliough 
it was made after the payment of the money. — 
SuEFiELD (Lord) v, Bruce (1817), 2 Stark. 175, 
N. P. 

1814. Promissory note & cognovit.] —Pltf. hav- 
ing given deft, jiromissory nott^s Ac a cognovit for 
£500 as a composition for certain claims, d(*ft., in 
consideration of the money so secured to be jiaid 
engaged to indemnify him against certain 
liabilities : — Held : the security, not t ho actual 
payment, was the consideration, Ac pltf. might 
sue oil the guarantee, though he had not paid 
the £500.— IKIN r. Brook (1820), 1 B. Ac Ad. 121 ; 
8 L. J. O. S. K. B. 379 ; 109 E. R. 732. 

1815. Consideration sufficient to support promise 
to contribute.] — Betts v, Gibbins, No. 17(50, ante, 

1816. Execution of separation deed.]— A deed 
of separation between pltf. Ac his wufo having been 
drawm up, but not executed by'^ i)llf. : —Held : his 
executing such deed w^as a legal considex’ation for a 
pi*onuse by deft, to pay certain debts Ac expenses, 
for which pltf. was solely liable. — Jones v, Waite 
(1842), 9 Gl. Ac Fin. 101 ; 4 Man. Ac G. 1101 ; 5 
Scott, N. R. 951 ; (5 Jur. (552 ; 8 E. R. 352, 11. L. ; 
offg^ (1839), 5 Bing. N. (k 241, Ex. (Mi. ; suJb nom* 
Waite r. Jones (1825), 1 Bing. N. C. 05(5. 
AnnoUUiom : — Ezpld. (’loiufli r. I,ambort (1839), 10 Sim. 

174. CODSd. WilHon r. WilHoii (1848). 1 H. L. Uas. 538. 

Reid. IRaiib V. Joncb (1838), 3 J. 1*. 274 ; Luuud v, (jnm- 

^\udo (1888), 39 Uh. D. 605. 

1817. Agreement to prosecute action.!— An 

agreement by pltf. (an attorney’), deft., Ac ll. set 
forth that, “ in consideration of B. having agi’eed 
to pay to deft, his claim against B., Ac certain costs, 
out of the proceeds to arise from tlic recovery by 
B. in an action of B. against J., deft, undertook 
to pay pltf. all costs incurred by him in iirosecuting 
the action of B. against J., pltf. thereby agiecing 


PART Xll. S£€T. 6, SUB-SECT. 1, 
1806 L XtccHsttht for n'HUno- Tn- 
r. Rak 

(1857). 6 I. Ch. H. 4W. IR. 

PART XII, SECT. 6, SUB-SECTT. 2. 

o. Affrermcnt tfiat put^ 
inHetnntfu vtndor agninat 
latid aoW. }- - Declara Uon, 

Hidcruthm that pltf. 
vey to doft. certalu lands 


then subject to a mtjte., deft, promised 
to pay i>(T said lulgn. & save pltf. 
harmless therefrom ; that in pursuauco 
of said o^treemoiit pltf. so sold & 
conveyed ; that deft, not having saved 
harmless pltf. from said mtgo., & the 
sum of £123 being duo thereon, pltf. 
uas obliged to pay it, of which deft, 
had notice, but hath not repaid the 
same to pltf,, or indomullled him for 
such pa) ment ; — Held : good for that 
it showed a suOiciout oousidoration 


for the promist*. ic it was unnecessary 
to allege such promibc to be in writing. 
“M\nnN r. Akthiu (1858), 16 

U. C. H. 483.~CAN. 

p. Agreement to indemnify pur- 
chaaer of g<iod8 from asaignee in in- 
aolvenry — Againat eriditors,} — Pltf. pur- 
chased goods from as assignee in 
insolvency «»f \V. & K. ; creditors of 
W. & K., disputing F.’s right to sell, 
took the goods from pltf., who sued 
these creditors & their baiUfl for such 


efinaer should 
mortgage on 
t9iat in eon- 
d Wll eon- 
, \Vhich were 
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with deft, to bring the same : — Held : in asattmpail 
on this agreement, the consideration was rightly 
described to bo that pltf., at the request of deft., 
would, with B.*s assent, prosecute the action of 
B. against J. — Dally v. Poolly (1844), 6 Q. B. 

115 E. K. 185. 

1818, Creation of charge on estate.! — A charge 
created by C. S. upon his estates to secure the 
l)aymeut of a sum of money borrowed for II. S. is 
a good consideration, not only for a collateral 
cliarge upon the estates of H. S. to indemnify 
( ’. S. his estate from the payment of the money 
borrowed, but also for a settlement of the S. 
estates upon his family. 

A., being a trustee for the younger children of 
II. S., advanced a sum of 1^5,185 3.v. 4d. upon the 
security of cei*tain estates in B., which O. 8. on 
Jan. 20, 1832, demised to A. foi* three hundred 
years, to secure tlie repayment. The money was 
borrowed for 11. S., who was tenant in tail of the 
8. estates in remainder expectant on the death of 
his mother, tlie tenant for life, & on Jan. 21, 1832, 
11. 8. demised the 8. cstat(\s to V. vS. for two 
thousand years, to indemnify him A th(» B. estates 
from tlie 115,18.*) 3.*#. 4d. A interest, s(‘cured to A. ; 
A by deeds dated Jan. 23 ^ 21, 1832, in fuil/her 
compliance with an agreement recited in this 
dee(f, he settled the 8. estates ui)on various us<‘s, 
for the benefit of liis family. On the death of the 
tenant for life, H. 8., being gr(‘atly indebted to 
P., executed a disentailing deed, A conveyed the 
8. estates to P. givdng him a ])ower of sale ov’^er the 
estates as a security for the money due ; this was 
subsequently confhmed by another deed, tV in a 
suit instituted by insisting that tlie settleimuit 
of Jan. 23 A: 21, 1832, was v^iluntary A void 
against the subseejnent alienation for value made 
to P. wJio liad notice of the setth'uient :■ — Helfl : 
ihv agreement made by If. S. witli (\ 8. to in- 
demnify him against the 1*5,185 3i?. Id. A to settle 
the 8. estates, Wiis such as this et. would specilieally 
l)t*rform, A it w'as a consideration sunicient to su])- 
port tilt* settl(»!nent. - v. STrART (18,52), 15 

Beav. 133 ; 21 L. J. (*h. 511 ; 51 E. IE (>23. 
Auniitations : Refd. (’larkc r. VVrif?ljt ( 1801 ), 7 .Tur. N. 8 . 

Mentd. KeUon r. Kclwon ( 18 '» 0 ), 10 Jlare, .* 185 . 


SuR-sECT. 3.- Stamp Duties. 

Stamj) Duties generally, .see Bkvenue. 

1819. Necessity for agreement stamp— Agree- 
ment to indemnify bail.]— An agreement to in- 
demnify A. from all costs, charges, damage's, or 
other exjienses which he may incur as hail ior B. 
retpiircs an agreenu*nt slain)), under Stamp Act, 
1^15 (c. 184), tile arrest of B., &. consecpionily the 
liability of A., being for more than £20, though 
the costs, etc., incurred, do not amount to that 
sum.- -Wrioley v. Smith (1831), 5 B. Ac Ad. 1117; 
3 Ncv. tfc M. K. B. 181 ; 3 J.. J. K. B. 110 ; 110 
E. R. 1100. 

AnnoUdton Tajlorr. Hlcclc (18t7), 11 Jur. 80C. 

1820. Agreement to indemnify against 

actions.]— Pox r. Bailey (1813), 1 L. T. O. S. 2.50. 


Sect. 0.— EXTENT O? UABIUTY, 

Sub-sect. 1. — As Regards Subjkct-Maiter. 
A, In General, 

1821. Not limited by schedule.] — A. engages 
indemnify B. against a debt due from A. 


0. of £50 ; A. Ac B., in fact, owe to C. £74, & C. 
refuses to accept £50 from A. without payment of 
the remainder of his debt ; A: C\ ari'osts B. for the 
whole debt. A. is liable to B. on his engagement 
to indemnify him. 

1 The obligation is to discharge all debts due Ac 
owdng, the ptu*liculars of which are set forth in the 
schedule, the debts are erixjncously stated there, 
Ac the £50 specilled there cannot be se))arated from 
the remainder, At as long as it subsistcci as a gi'ouud 
for aiTosiing i)llf. he was entitled to insist on the 
indemnity (Lord Ellenborouou). - Hancock v. 
Clay (1817), 2 Stark. 100, N. P. 

1822. Not limited by recitals.]- Ther<* is no 
doctrine in equity any more than at law that the 
mere non-suing in respec't of a specially debt for 
any period short of the twenty yi*ai*s, const iiuR'h 
such laches on the part of the specialty creditor as 
to de))ri\^e him of his right of suing in res))cci of 
such debt. 

B. was liable under a covenant to pay six months 
after liis death £500 to the Irustc'cs of his sett le- 


nient ; Ac W'fis also (‘iititlod to tlie benent of a 
covenant on the part of S., contain(*d in a deed 
dated 1800, to ))ay a similar sum foilhwdtli in 
exoneration of the £500 covenanted to be paiti by 
him ; Ac B. had not during the life of S., who died 
in 1803, or during tlie remainder of his own life, 
rcquirc'd payment of the sum. On his death in 
1878, his exors. were sued by the trustees of his 
settlement for jiaymciii of the £500 ; - lIvUl : (1) 
B.’s exors. being bound under the covenant of B. 
to pay, were not ])rcvcnt(‘d by any e<)uitable 
doctrine of laches on th(' ))art of B. liom suing the 
exors. Ac trustees of 8. on her covenant ; Ac tli(* 
exor. of 8. having bc‘(‘n guilty of dcoa*<tavU by non- 
conversion of the estate of S. vvh(*]*(‘bj it Iiad been 
lost, B.’s exors. w'ere held entithsl to recover ironi 
the estate of her exors. ; (2) a cov'enarit of in- 
demnity unlike a I’cdcase, is not to be restricted by 
its recitals, -Ke Baker, (5>llins v. Rhodes, He 
8EAMAN, Rhodes v. Wish (1881), 20 (’h. 1). 230 ; 
51 L. J. (’ll. 315 ; 45 L. T. 058 ; 30 W. U. 858, 


C, A. 

Annotafiinm . ~ As to (1) CoDSd. Itc IJjnll, Itowlos r. 

(I8H8), .58 (’h. 1>. (iO!). Refd. J{f G«lc, fOalvC r. (ittlo 
(1885), 22 Ch. D. 820 ; Jit Biich, JU)C c. HIn h (1881), 27 


Ch. J). (J22. 


1823. Measure of liability— Necessary & reason- 
able charges.]- -B. A P. bidng tla* own<*rs of an 
imexj)ir<*d tt'rni of seventytwo yi'urs in a certain 
house A i)r(*inisi*s, let them to .1. (h for iwcnty-ono 
years, und(*r the usual covenants, to ])ay rc*nt 
to keep the hous(* in repair; A, afterwards they 
I assigned the rcicj’sion to (1. B. .1. (». had j>rc- 
viously assigned tJic rc'sidui* of his it*rm of tw<mty- 
onc y<*ars to i)ltf., with tlic* usual co\cnantH. » hf* 
afterwards assigned tla* tcriii to deft,, w'lth similar 
( ovenants, to j>av tli(* n'lit Ac to k(*ep the premises 
jn repair, w41h a co\(*n.‘Uit tliat deft, would 
ol).s<‘rve Ac fulfil all the covf'nants of (la* former 
lease ; Ac tJiat lx* would, from t inn* to time Ac at 
all iiines, sav'<‘ harmic'ss Ac ind(‘ninify f)ltf. from 
all co.sts, damages, Ac <*\i)(*nseH. which might be 
incurred bv reason of any delay, broiwli, or 
default in i)aymt*nt or isTfoimaiice thereof. On 
tlie rent Ix'coming due Ac unpaid, Ac the premium 
falling out of repair, G. B. brought an action 
against J. O. who buff<*r<*d judgment by default. 
.1. (i. aftiTwards brought an action to recover the 
amount so pai<i by liiin, Ac his costs. Pltf. de- 
f(*nd<‘d tlif* jw’tion unsuccessfully, Ac he became 
liable to pay to J. O. the amount of the ju^lgment 


takini;, Sc dofts. in such action having 
obtained a verdict, a now trial was 
granted to pltf. ; defts. requested pltf. 
to proceed with the action, Ac promhjcd, 


if bo would 4lo KO, to liidoinnify him 
airalnbt the posts then incuired or to 
be inrurrod, Ac t^) pay him the voliio of 
said goods lu ease ho bhould fall to 


recover In said oedion : --//rW ; no 
Huflleicnt consideration appeared for 
the alleged promise. —Mack MV v. 
Keiiu (1877), 28 C. P. 9U.— CAN. 
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Sect, 6 . — Extent of liahUity: Sub-secL B* ^ 

(q)0 

by default, & also of the costs of that action. 
Pltf. then sued deft., not having paid that amount 
to J. G. & judgment not having been signed in the 
action against him ; —Held : pltf. was entitled to 
recover from deft, the amount of the rent re- 
pairs, &; the costs of the action in wliich J . G. had 
suffered judgment by default, but he was not 
entitled to the costs of the action brought against 
him by J. G. 

There is no doubt that at one time, very wild 
notions were entertained with respect to the con- 
tra<’t of indemnity ; but these notions arc* now 
exploded, & it ^ now considered, that, by a contract 
of indemnity, is meant tliat the party indcmnifl<»d 
may recover all such charges as necessarily he 
reasonably aiise out of the circumstances under 
which the party charged became responsible 
(Pollock, G.B.). — 8mitii v, Howell (1851), (5 
JSxch. 730 ; 20 J.. .1. Ex. 377 ; 17 L. T. O. S. 188 ; 
155 E. K. 730. 

1824. Legal obligation to pay.] — Pltf. 

accepted a bill for the accommodation of K. li. 
aftei-wards compounded with liis creditors, who 
executed a release in which the holder of the bill 
C(>ncurr(‘d, undcT a 8(‘cr<»t understanding between 
Jiim, pltf. he It., that his riglits against pltf. should 
not he* preiudiced. It. di(*d, appointing jdtf. liis 
exor. Pitt., at tiie requc'st of It.’s widow, re- 
nounced pr()batc*, he allowed the widow to take out 
administration, in considc'ration of which Mrs. It. 
he h(*r brother gave* iiim a memorandum under- 
taking to indc'innify him against all his liabilities 
as suixity for It. on several instruments & under 
the accommodation bill, but not b<*}on(l the 
amount of the iissets. The holdcT of the bill 
pressed pltf. for paymemt, pltf. paid liim, he tiled 
lus bill against JV1 t*s. It. he her brother for indemnity 
out of the asset-s : - Held : however the caw^ might 
have stood a])art from the memorandum, Mrs. It. 
had thereby (‘stojipc'd h(*i*self from treating jdtf.’s 
pa^memt to the bill holder as voluntary, he not 
made in satisfaction of a legal liability, he that she 
had thc'iffore no defence to the suit ; he although 
the d<*niand against her brother might be of a 
legal iiot of an equitable nature*, yet as he Avas 
8un*ty in r<*spect/ of a demand which as against 
his principal was tlu^ proper subject of a suit in 
equity, he was ])roperly made a party to the suit . - 
Atkins r. Kevkix (18(10), 1 De G. A J. 300 ; 
45 E. It 308, I.. J J. 

1825. Must be certain.] — A composition 

deed under Hkiiey. Aet, 1801 (c. 131), s. 102, Ao 
fulfilling its requirements, made ht*tw(‘t*n debtor 
of the one part., he the m*ditorH whose* names v<*re 
subscribed of the othe'r port, by which eeicli of the 
said cr(*dit4)rs, covenanting fe)r his oaati acts only, 
covenanted with de*btor at all time's to inde*ninify 
him fi*oni & against every bill of exchange, pi*o- 
missory note & other negotiable instrument on 
which the debtor may have incurred any liability, 
or which may have beH*n indorsed or put into circu- 
lation by any or either of tlie said creditoi’s, is not 
binding on a ci*editc)r Avho has not assente'd to or 
executeid the deed, since such a covenant is wholly 
unreasonable, he the det*d containing it is not such 
a deed as is contemplated by the statute. 


A covenant by which creditors engage to in- 
demnify debtor from liabilities upon an outstand- 
ing paper to which his name is attached he render 
themselves responsible to any unknown amount, 
seems to us entirely unreasonable. On this 
ground, without entering into any other question, 
we think that the deed cannot be supported 
(WioHTMAN, J.). — Woods v. Foote (1863), 1 
H. he 0. 841 ; 32 L. J. Ex. 199 ; 7 L. T. 836 ; 
11 W. B. 383 ; 158 E. B. 1123 ; avb nom, Foote 
V. Wood, 9 Jur. N. H. 178, Ex. Oh. 

Antiotqtions : — Consd. Balden v, l»oll (1864), 5 B. & S. 213. 
Excld. Wlirtiold V. Nicholson (1868), 37 L. J. Q. B. 155. 
Reid. Hidsou v. Barclay (1864), 10 L. T. 587 ; Leiffh v, 
J»endlebury (1864), 15 C. B. N. S. 815 ; Nicholbou r. 
Potts (1864), 10 L. T. J92 ; Oldls v. Armston 
L. B. 2 Kxch. 406. Mentd. Turqnand v. Moss (1864), 12 
W. 11. 960. 

1826. Not capacity but liability to pay.] — 

Buitish TTnion he National iNsuitANCP: Co. v. 
Bawson, No. 1802, ante, 

1827. Receiver appointed by court — Indemnity 
confined to assets in control of court.] — In an oc^tiou 
for dissolution of partnersliip a receiver he manager 
was, by a consent order, appointed to carry on 
the pai’tii(‘i‘ship business with a \iew to its sale as 
a going concern. In carrying on the business the 
i*eceivep & manager made payments which the 
assets were insufficient to satisfy in full, he claimed 
to be indemnified by the partn(‘rs personally in 
respect of the balance due to him ; —Held : the 
receiver was an officer of the ct., he could only look 
to the assets undt'r the control of the ct. for his 
indemnity.— B oebm v. Good all, [1911] 1 (Ih. 
155 ; 80 L. J. Oh. 86 ; 103 L. T. 717 ; 27 T. L. B. 
106 ; 55 Sol. Jo. 108, 

B. Interest. 

1828. Interest on amount paid.]- -A. he B., by 

deed jointly he s(*verally covenanted with 0. to pay 
her an annuity during her life, he by another deed 
(»f the same date A. & B. covenanted with each 
other that each should pay one half of the 
annuity, he indemnify the othc'r against all actions, 
“ damages, demands, sums of money he expenses, 
whicli might bo incurred by reason of the non- 
payment thereof ” ; — Held : B., ha\ing in conso- 
quenee of A.’s insolvency madt* several iiaynu'nts 
of A.’s moiety of the annuity, wjis not entitled to 
interest on the sums ho had so paid. — B ell v. 
Fuee (1818), I Swan. 90; 1 Wils. Ch. 61; 37 
E. B. 21. 

Annotntum : — Dbtd. /.‘r Murlu Anna & Stoinbank Coal & 
C’okc Co., MuKcwoii’a Case (1S77), 6 Ch. I). 117. 

1829. Negligence in not suing sureties.] — 

When* deft, conveyed an estate* to pltf. with a cove- 
nant for (piiet enjoyment, he aLso gave an indemnity 
bond with sureties against “ all costs, claims, 
demands, damages he expenses whatsoever,’* pltf. 
Jiaving been obliged to pay divers sums for arrears 
of an annuity charged on the estate*, sued deft, on 
the bond to n'cover them back with interest ; the 
jury found that pltf. had been negligent in not 
suing the sureties on the bond at the time the 
payments were made : — Held : this finding pre- 
vent(*d pltf. from recovering the interest. — 
Andehton r, Aiuiowsmitii (1839), 2 l*er. he Dav. 
408 ; J Jur. 793. 

AnnokUion : — Ezpld. Petre v. Dtuicombo (1851), 2 L. M. & 1\ 
107. 


PART XII. SECT. 6, SUB-SECT. 1. - > 
1825 i. Mfntturt of liabtlity ~Mu 
(UaiKl- 

(1922). 63 1). L. U. 214 ; 17 Alto. L. J 
209 ; fl9221 1 W. W. U. 422.— CAN. 


q. Conreyance of iand-->Att uidtm- 
nity fo inaor^er of promUaory no<r.] 


- ^Mu>^o land H conveyed an security i 
to iudomiiify on indorser of a pro- 
nnasory note, the convejuiiee enures 
, jndeiiinlfy the indorser against 
liability ill inspect of IndoiscnientH of 
all Kubseaucut mites given as renewals 
originals or as security for the 
onglEial debt, — W estpall v , Stewabt 


(1907), 13 B. C. R. 111. CAN. 

PART XII. SECT. 6, SUB-SECT. l.-B. 

r. Covenant by astngnee of lease,} 
— Deft, took an osHigniiiont of a lease 
from pltf., covenant mg to perform 
all the covenants in it on pltf. *8 part. 



Past XII. — ^Indemnity. 


235 


1830. Interest paid by party Indemnified.! — Doft. 
conveyed part of a building estate in loo simple as 
beneficial owner to pltfs. Pltfs. had notice both 
on the face of & outside the conveyance that pre- 
vious purchasers of parts of the estate had rights 
of way over a road. As between pltfs. & deft., 
however, the former were to take the land dis- 
charged from those rights. The conveyance con- 
tained no express covenants for title nor any 
qualification of the implied covenants. Pltfs. 
entered on the land blocked up the road ; & a 
previous purchaser claimed £500 damages from 
them for doing so. Pltfs. gave notice to doft. &, 
under protest, went to arbitration. An award 
was made giving the previous purchaser £510. 
l^ltfs. still disputed his right, & he brought an 
action in which, on a special case, pltfs. were held 
liable to pay liim the £510 &. intc^rest, & the costs 
of the arbitration proceedings & of the action. 
They paid these sums, & brought this action 
claiming from deft, repayment of the money thus 
paid & of their own costs of the arbitration & 
action: — Held: (1) pltfs. were entitled to bring 
an action for damages under deft.’s implied cove- 
nants for title ; & their knowledge of the previous 
purchaser’s rights did not prevent them from 
making this claim ; (2) deft, was liable to indemnify 
them, & must repay the £510 &; interest <Sc the costs 
which they had paid to the j)reviou8 purchaser ; 
& (3) deft, must also pay to them subsequent 
interest on the £510 &; their costs of the arbitration 
proceedings as between solr. client but n(‘od 
not i)ay their costs of the special case. — Gkkat 
WESTKitN Py. (^o. r. Fisher, [1005] 1 Oh. 310; 
74 Ji. J. Oh. 241 ; 02 \u T. 104 ; .53 W. P. 279. 

1831. Subsequent Interest.]— (I i;eat Western 
Py. Go. t. Fisher, No. 1H30, ante. 

C, Costs, 

(ft) C/idrr Express Indemnity, 

1832. Construction of indemnity —Indemnity to 
pay costs of all defendants — Costs awarded to some.] 
— A condition of a bond, after rt'citirig that one 
A. had filed a bill in the Ot. of Oh. against nine 
parties, naming them, Ac the now deft., as defts., 
was, tliat deft, should pay all such costs as the 
ct. should award to all th<» said defts. : — HeM : the 
construction of this condition was, that deft, was 
bound to pay costs to all or any of th<* said defts., 
except himsedf, to whom costs should be awarded. 
— Vesey V, Mantelt. (1842), 9 M. & W. 323 ; 11 
L. J. Ex. 99 ; 152 K. K. 137. 

1833. Application of indemnity — To cost of 
defending action — Indemnity against expenses of 
conducting bankruptcy proceedings.] — A person 
indemnified cannot charge the person indemnifying 
with the costs of defending an action for a debt 
clearly due, unless authorised by him to defend. 
Qu, : whether an attorney may lawfully guarantee 
petitioning creditor against the expenses of working 
the commission of bkpey. on condition of being 
employed as attorney in it. — Gillett v. Pippon 
(1829), Mood. & M. 406, N. P. 

1834. Indemity for levying distress.] — 

A landlord signed a warrant of distress in the 
following form : “I hereby authorise K., or his 
agent, as my agent, to seize & distrain the good.s 
on the premises, now in the i>os8ession of G., for 
£9, being the amount of rent due to me ; A for your 
so doing this shall be your sufficic‘nt wan ant. 


authority & indemnification against all exists A 
charges in respect to any law expeusos, action or 
actions that may arise, as well as any other A all 
charges or expenses which you or your agent may 
be at or biought against you or your agent on this 
account.” H. the servant of R. liaving distrained, 
an action of trover was brouglit against him by 
the tenant for the convei»sion of certain goods, 
some of which were alleged not to ha\e been in the 
inventory, in which action pitf. was non-suited : - 
Held : assuming that 11. had done nothing wiiing, 
the indemnity extended to the covsts of <lefending 
the action brought against him. Ihuett v, De 
LiA 8ali.b (1800), 6 11. A N. 233 ; 30 L. J. Ex. 41 ; 
158 E. R. 96. 

1835. Defence reasonable Indemnity 

against breach of covenant.]— Under a covenant to 
indemnify against all actions A claims in respect 
of the covenants of a lease, costs properly incurred 
in reasonably deferuling an action brouglit for a 
breach of one of the covenants, are recoverable 
as damages. — Murrell v. Fysh (1883), 1 Uab. A 
El. 80. 

1836. -.] -The ownei's of a 

certain sulphat/O of ammonia instructed a firm 
of lightermen to conv(*y it in a bai'ge t-o a ship A 
engage a tug for the piir])()se. Whih* (he (ug 
was towing the barge with tlie cargo on board the 
barge collided with another bargt*, A th(‘ cargo 
was damaged. I'hc* owners of the cargo bmuglit 
an action against tl\e owners of the barge A the 
owners of the tug, in whicli the owners of the fug 
served a tliird-jiaity notice on the owm*rs of the 
barge, claiming to be entitled (h) be iml(Mnni(i<xi 
by them, upon the ground that tlie towage was 
upon their usual terms tliat thc-y woujd not be 
answerabh? for any loss iir damage which might 
happen to any barge or its cargo while in tow, A 
that their customers undertook to indi'innify 
them from any such Joss or damages. At (die 
trial of the aci^ion, the Ur(*sident fecund that tlio 
owners of the barge were fr(*(‘ from blame A 
ordered the owners of (be cargo to ]>ay their (*osts, 
A further found that tin' damage was due to tlio 
negligence of the tug, A, holding tliat tluTc Wiis 
no privity of contract l)etw<‘eri the owners of the 
cargo A the owners of the tug, gav(j judgment for 
the owners of the cargo against the owners ol the 
tug for the damage, togetljer with their costs A the 
costs payable by thorn to the owrus’s of thc^ biirge. 
The judge further Jield, that, under the* terms of the 
I'ontract b(*tween the owners of tlie barge A tlio 
owners of the tug, tin* owiuth of the tug 
entitled to bo indomnified by the owiks’s of tlio 
barge not only in resjM‘ct of th(‘ damage A the 
costs of the owners of tlie cargo, A the coatH pay- 
able by tln‘ owmss of th(‘ cargo to the owners ol 
the barge, but also in r(‘Hpcct <if (heir own cosls 
ill defending th(‘ ac(ion : — //c/d ; on ajipjsil 
by the owuez’s of tJie barge, there hemg no privdty 
of contract between tlie owners of the tug A the 
owners of (he cargo, the owners of the tug were 
liable to the owmers of th<* cai’go, but were <*nutlod 
to bo indemnified by the ownei's of the barge A, 
as they hod given the owners of the barge full 
notice of the claim A full oppoHuriity of iatervening 
A paying or resisting it, A had acted reasonably 
in defending the action, they were entitled to 
recover not only the actual damage, but also the 
costs jiayabie by them to the owners of the cargo 

' tlieir own costs in the action. ’PiiE Millwali., 


& to indemnify him agaiiiht them. 
The lessor sued pltf. for broach of tho 
covenants to repair, etc., Sc rocovei'od, 
deft, having notice of the action, A 
having sanctioned the defence : — JUcid : 


under tleft.'H covenant pltf. entitled PART XII. SECT. 6, SUB-SECT. 1, - 
to recover tho damages A cKists In 1 hut u, va;, 

suit, but not intercut.— Hi'enc’K v, §. UeiuruX rule. 1— In e^mtractH of 
HEOTon (1805), 24 U. C. R, 277,— Indemnity, the liability of tho party 
CAN. indemnlfled to a third person is not 
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8eci^ 0 . — Bjolent of liability : SuJ)-8Cct, 1, C\ (a) 
[1005j Pri55 ; 74 L. J. P. 82; 21 T. L. B. 346 ; 

SUh liom, (iASKLEE V. DARLING, TlIE MiLLWALL, 

93 L. T. 429 ; 10 Asp. M. L. 0. 113, 0. A. 

Annotaiiona : — Befd. The Dovonbtiire & St. Winifred, f 19131 
13. Mentd. I'lio Seacombe, The Dovonahire, 119121 

P. 21 ; CVdchestcr Corpn. v, Gopp (1913), 11 L. G. II. 349 ; 

Tbo Adriatic (1910), 85 L. J. P.12; The Wellliifirton (1915), 

32 T. L. K. 49. 

1837. Several defences pleaded.] — 

Orlain lands wore subject to a building scheme, 
Die provisions of which wore contained in a deed 
of J 851. The purchaser of a plot was informed by 
ilie vendor in good faith that the original deed was 
lost or doslroyed, & what purported to be a true 
copy was i)roduced. This copy subsequently 
proved to be dedeotive. An action was brought 
by an adjoining owner to restrain tlie ]mrchaser 
from erecting or allowing to remain upon his land 
ceiiain buildings whicli contravened the provision 
as to a building line in the deed of 1854. The 
property in respect of which he was entitled to sue 
Imd certain ert‘ctions upon it contravening another 
building stipulation, which provided that no 
erection should be built within 4 ft. of a boundary 
fence. At the trial of the action it was hehl that 
deft, was alTectc'd with notice* of the building 
stipulations, k, that pltf. had only committed 
a trivial hr(‘acli of a trivial covenant, k that such 
a breach did not disentitle pltf. from having 
the building stipulations strictly enforced, k 
judgment was given for ])ltf. with costa, deft, being 
directed to remove certain buildings erected by 
him on the land. 

MTie third party to the a<*tion had sold the 
property to deft., k u])on such aide had written a 
letU*r agr(H‘ing to indemnify deft., as purchaser, 
against all costs, damages, A expenses ” which 
deft, .might sulfer or incur “by reason of the 
building stipulations k conditions being other 
than those set out in tlie copy” ; -JIM : (1) the 
tliirtl i)arty w.as liable to pay dc'ft. the difference 
in tJio valiK* of the plot in conseiiuence of the 
amouiit of land available for building under the 
provisions of the de(*d of 1854 being less than under 
tihe su]>posed copy ; A also tlu* costs of the defence 
tliat pltf, was disentitled to sin* in consoiiuence 
f)f his having broken oiu* of the covenants ; 
(2) deft., having had ac'tual notice of the jirovisions 
of the di'cd of lS51 before he commenced to build, 
the (bird party was not liable for the cost of 
building or removing the buildings; (3) deft, 
was not entitled to recovt*r from the third paity 
tin* costs of pltf. incurrc’d in the action k )>aid by 
dell., or di'ft.’s own costs so far as they related to 
the following defences set up by deft.: viz. a 
denial that the provisions of the deed of 185 4 
api>Ui*d to the plot purchased by him or that lie 
had notice of such provisions ; that the liquidator 
of the CO. formerly owning the land to which the 
deed of 3851 applied, hiul, under a power given 
by that deed to the “vendors, their heii*s or 
tissigns,” by an agreement in writing, approved of 
by the ct., released or waived the covenant which 
il was alleged had been bii>kon ; that no building 
scheme w^ eontained in the deed of 1854, k if 
thei‘e was it had come to an end by mutual con.sent 
of the various purchasers of tlie land comprised in 
it.— Hooper v, Bromet (1904), 90 L. T. 234, A. 

1838. To costs of action brought after 

formation - Indemnity to pay costs incurred in 
formation of company.] —In consideration of A.’s 


having consented k agreed with B. to allow his, 

A. ’s, name to be placed on the list of the provisional 
committee of a projected railway co., k to take 
certain shares therein, k to pay deposits thereon, 

B. undertook k promised “ to indenmify A. from 
all personal responsibility, k to hold him harmless 
agamst all costs, charges, & expenses which then 
had been, or might thereafter be, incurred in & 
about the formation of the co., their meetings, 
advertisements, surveys, k other expenses of 
carrying out the co., applying for an Act of Parlia- 
ment, or anything relating thereto.” O., an 
advertising agent, afterwards unsuccessfully sued A. 
for moneys paid for the insertion of advertisements 
in divers newspapers at the request of the secretary 
of the co. : — Held : the extra costs incurred by A. 
in the defence of that action were not costs, 
charges, k expenses incurred in k about the 
formation of the co., within the indemnity. — 
Lewis v. Smith (1850), 9 C. B. 010 ; 19 L. J. C. P. 
278 ; 137E. K. 1030. 

1839. To costs of winding up proceedings 

— Indemnity confined to debts in schedule.] -Pltf. 
& defts., being members of the committee of a 
Ijrojected railway co., by an agreement under seal, 
which recited that divers debts k liabilities had 
been incurred, k that it was probable tliat further 
disputes would arise respecting the liability of the 
members k tlie committee of management ; k 
that pltf., being desirous of being relieved from all 
such questions k disputes, liad proposed to con- 
tribute k pay a certain sum to defts. towards the 
payment of these claims, upon their agreeing to 
indemnify him in the manner therein mentioned, 
•k to guarantee him that the sums mentioned in 
the lirst schedule to the agreement had been paid ; 
defts. guaranteed tlnat the sums mentioned in the 
lirst schedule liad been paid ; k also, “ that they 
would indemnify k save harmless i>ltf. from all 
claims expressly mentioned k ri'ferred to in the 
second schedule, k from all costs, damages, k 
exjienses which he might sustain or be put to by 
reason thereof, k at thoii* own costs k charges 
defend him against all actions A suits which should 
be commenced or prosecuted agahist him for the 
r(»covcry thereof or any part or jiaris thereof.” 
After the making of this agreement an order was 
obtained in the Ct. of Ch. for winding up the 
affairs of the co. I’ltf. was adjudged to lie a con- 
trihutoiy ; k a certain sum w:is directed to be 
collected, suidi sum being composed of one of the 
sums mentioned in the second schedule to the 
agreement, k the rest of it consisting of costs k 
exp(*nses occasiomnl by k incidental to the pro- 
ceedings ill the winding-up. Pltf., having been 
ordered to pay a certain jiroporiion of the sum 
directed to be coll(‘cted, k having jiaid the same, 
bixiught an action against defts. under the agree- 
ment : -Held : the agreement merely protected 
pltf. against the (*lainis mentioned in the schedules, 
A; against the costs k expenses to which pltf. 
might bo put by reason of the enforcement of those 
claims ; k coiist*quently pltf. was not entitled to 
recover beyond the amount of the sum mentioned 
in tlie second schedule, k wiiich was included in 
the amount directed to be collected ; k the costs 
k exiienses whicli bo bad been comjielled to pay 
were not of the I’haracter contompated by the 
agri'ement. A: could not be recovered by liim from 
defts. - Tanner r. Woot.mkh (1853), 8 Exch. 482 ; 
22 L. J. Ex. 259 ; 21 L. T. O. 8. 22 ; 155 E. B. 
1440. 


only oontemplfttoa at the time of the 
indemnity, but ia the very niuviuK 
cause of that contract ; in oases of 


such nature costs reusotmhl> Incurred 
ill resisting, or reducing, or asctTlaining 
the claim may bo recovered. — I^IN 


r. CiirNUKR Hkkkuu Mookeiufk 
(1880), I. L. II. 5 Calc, 811 ; « C. L. 11. 
107.— IND. 
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To costs after appointment of 


1840. - luroi aiipumuneni; OI 

assignees — Indemnity for issuing flat in bank- 
ruptcy.]— A. gave a guarantee to B., an attorney, 
that, m consideration of B. issuing out a flat 
against C., he, A., would pay B. the coals. B 
employed an agent at a distance in the matter 
Held : A. wm not liable to B. for the costs after tlie 
“’PP-",'? „ — I 1 UCA.S V. Hoberts 

(1855), 3 C. L. B. 087 ; 24 L. J. Ex. 227 ; 25 
D. T. O. S. 101 ; 1 Jur. N. S. 527 ; 3 W R 415. 

1841. — - To costs of appeal.] —(1) Pltf. 
recovered judgment against defts. for damages 
A: costs in an action for injuries sustained by reason 
of the negligence of defts.’ sub-contractors, who 
were brought m as third parlies. A; who had under- 
taken to be answerable for all accidents & damages 
that might occur during the progress of tli(“ work, 
7 w inaemnify <fe bear delta, liarmleas tliez’di-om. 
Dells, applied but the third i)artio8, who received 
notice of the appeal, did not give any sanction or 
co-operation to tlie appeal, wJiich was dismissed 
with costs : Held : the third parties were not 
cornpelled by the indemnity to pay to defts. the 
costs of the appeal. 

(2) In the absence of special circumstances, a 
person indemnifying another against the costs of 
an action must pay tljem iis between iiarty & 
party, Ac is not bound to pay them as between 
solr. Ac client.— Maxwell v, Dhitisii 'I'homson 
II oubTON Co., [1004J 2 K. B. 342 ; 73 B. J. K. B. 
014. 

. I® action pending at date of 

indemnity.] - - The Jiondon County (^ouncil pur- 
chased part of the site of pltf.’s property under the 
Council (Improvements) Act, 
1899, At agreed to repay to pltf. any damages Jio 
might have t() pay to the ownei- of adjoining 
property for injury which might bo done to 
certain ancient hghts on such adjoining iiroiierty 
by rebuilding pltf. s premises on that part of the 
site which was not purchased. At the date of tlio 

pending by the said 
owner of the adjoining property against pltf. for 
damages in respect of sucli injury : — Held ; the 
^ repay such damages was not an 
indemnity against the costs of such action. As 

^ costs - 

Po^ER V- County Council (1905), 70 

1 . JO ; 4 li, (i. It, 340, 

party— Damage to road by extraordinary trafflc.l— 

purpose of erecting a new lunatic asylum 
^ county council Ac a county 
borough council lai‘ge quantities of materials were 
conveyed in waggons drawn by traction engines, 

AC oUierwise, over two roads in tlie borough by Die 
t'mployed by the visiting commit tee 
?!t roads had not been adapted 

to such tratlic, though they w€^re fit for the traffic 
tha;t might have been expected on them. The 
visiti^ committee were elected partly by the 
county council, Ac partly by the county borough 
council, & purchased the site for the asylum 
from the latter council. Their contract with the 
contr^tor contmned provisions by which he under- 
t^K to indemnify them against claim.s in respect 
caused by excessive weight or extra- 
over any highway in carrying out 
the works Ac against all costs Ac expenses in respect 
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thc^of : jffeZd ; the traffic was extraordinary Ac 
deft, was entitled to be indemnified by the third 
party for damages recovered by ])ltfs. Ac for all 
costs that ho had been put to in defimding the 
action, ^ for sucli costs as deft, had to pay to 

14 f ‘ ’t At of the proceedings betweiui 

pars. Ac the third party, to which deft, wius not in 
tact a party, should bo included in Ihc' bill by 
pltfs. against deft., in order that the latter might 
recover them from the third party ; but that deft, 
should not pay the.se costs to pllfs. unless he got 
them from the third party. — CoLriiKSTEU (Jorpn. r. 
Gkpp (1912), 7(5 J. i>. 337 ; 10 h. 0. H. 930 ; oa 
appeal (1913), 77 J. 1>. 181, (1. A. 

(h) Under Implied Indemnily, 
Recovery as damages of costs of actions by or 
against third parties.] -See Damaijin, Vo). XVll., 
pp. 109-114, Nos. 209-240. 

1844. Covenant for title -Costs of arbitration 
proceedings.] — Deft, conveyed piu'iuisos to jdif., 
Ac covenanted for good title. An action of 
fonnedon was afterwards brought against ])llf. 
by a jiarty liaving 1x4 ter title, A, pltf. compromisixl 
it for i;5.50 : — Held : pltf., in an action for th«‘ 
breach of covenant, might recover the whole sum 
so pahl, Ac his costs as betwetm attorni*y Ac client, 
in the eompromisixl suit, though he luul given no 
notice of tliat suit to deft., for in an action on a 
general giiaranti'c, the only elh'ct ol such want 
of notice to the indemnifying ])art) was to let in 
proof on his part, that th(‘ compromise was 
improvident ly made*, Ac it lay on him to establisii 
that fact , which was not done in the prc^MUit ras(‘. - 
Smith c. Gompton (1832), 3 B. Ac Ad. 407 ; 1 
L. J. K. B. 110; no K. It. 110. 

AnnotatumH: -Consd. U. W. Ky. r. Joshor, I Ch, IHO. 

Refd. Hroom v. liall (J8r)0), 7 C. B. N. S. ; (Jniy v, 

I LcmIb, Parker r. LowIh (1873), 8 (’li. App. J03'). 

1845. .] -(»RE\T WESTKIiN JlY. (lo. V. 

FiSHRii, No. 1830, ante. 

1846. Notice by defendant to third party to come 
in dc defend action.] Jn an action by A. against 
B., B. gave notice to against wliom 11. liad a 
remedy over, to come in Ac defend the action, (k 
refused to do so, but did not prohibit B. from 
continuing the dchuice. it. sulTered judginiml by 
default, Ac watched tlie proceedings under tlie writ 
of inquiry, putting A. to the jiroof of liia claim. 
At the trial of the action ovct by B. against (k the 
jury included in lh(4r v(‘rdict the costs incurred by 
B. in the former action, no objection being then 
taken by (k to Die right of B. to recover such 
costs. The ct. relused to disturb the v(‘rdict, being 
of opinion that there was evidence to go to the 
jury that Ck liad sanctioned the incurring of these 
costs.— B lyth c. S.niTir (1843), 5 Man. Ac (J. 405 ; 

0 Scott, N. B. :m ; 12 h. J, Ck P. 203 ; 7 Jur. 
918 ; 134 E. li. 022. 

AnwialloTUt : — Refd. Wreom v. Hall (I HOP), 7 C. It. N. H. 
r»0J ; MorH-Lo-lilaiich v. \MNon (18731, L. Jt. « C. P. 
227 ; Clara i?. DobMon, IIPJ J j 1 K. Jl. 3r». 

1847. Breach of covenant in underlease - -If 
made subject to covenants In head lease.] — The 

High Ct. has jurisdiction to order a tliird party to 
jiay to an unsuc’cessful deft, tlic costs payable by 
such deft, to pltf. The contract of a sub-tenant 
to perform the covenants of the h(*ad -lease is a 
contract of indemnity. Pltf. let to deft, a house 
for twenty-one y(»arfl, with the option to determine 


18411. AppliocUion of indemnUu — t 
eoms of appeal .] — An order was mai 
lademnlfying the next friend of infa 
pltfs. ont of their money for the cos 
of an apneal, where the appeal wi 
advised by more than one conn« 
one of the Jndges of the lower c 


had dlsKcntod from the rest,- -Cot* 
nxoifAM V. (Vmi.NGinM (1885), il 
P. H. 13.~CAN. 

t, xo OHgignee for brneftl of 

creditors — Aciion brought on behalf of 
inaolvent estalr.}— An assignee tor the 


benefit of erodltors, under Assigniucnts 
Act, cannot charge creditors personally 
with the costs of an action brought by 
him on behalf of the Insolvent estate, 
unless upon direct or implied promise 
of indemnity. — J ohnston v. Hilmaok 
(1898), 30 O. H. 233.~CAN, 
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Sect 6 . — Extent of liahiliiy: Suh-arcL 1, C. (h) 
(c)A 

tho ](^aBe at tho end of seven or fouHeen by deed 
rontaininj? covenants by deft to render ^ paint 
&> leave jn impair. Deft., after having occupied 
for tj\e years, wibl<‘t tJie lioiise to il. for the 
remainder of tlie first sevcm years by a writing, with 
a clause tliat the letting should bo subject in all 
W'spects to tJj(‘ terms of the existing lease & the 
covenants Ac stipulations contained therein. At 
tho end of the seven years, deft, having determined 
the lease in the exercise of his option, pltf. claimed 
from deft., Ac deft, claimed from 11., the amount 
at w})i(‘h the dilapidations had been assessed by 
pitt.’s surveyor. II. dt'clined to pay or give the 
deft, on indemnity, or to take any responsibility 
in the niafter. Pltf. sued d^ft., ^lio brought in II. 
as third party. The issues, as between pltf. & 
deff., Ac deft. Ac JI., were referred separately to an 
ofticial referee, who repoi-ted that tlie sum claimed 
by pltf. was due from deft, to pltf., Ac that a similar 
sum was due from H. to deft. A div. ct., on 
adopting tiie second report, order<‘d TI. to pay all 
cosis as between pltf. A: deft. : — Held: (1) these 
were costa within tho discretion of the High Ot., 
Ac Ibis Older was not appealable ; (2) ll.’s contract 
was a contract of indemnity under which dt'ft. 
was enf ifled to recover from H. all the costs of an 
aclion by pltf. against deft, w^asonably defended. 
— IIOUNUY V. OAia)WEi.L (1881), 8 Q. D. D. 329 ; 
ni L. ,T. Q. J3. 89 ; 4.5 L. T. 781 ; 30 W. R. 263, 
(1. A. 

Annolaiumar—Astni'i) Consd. Piller r. Peborts (1882), 
21 Ch. I). 198. Refd. Morgan y. Hardy (1880). 17 Q. B. 1). 
770 ; Hooper v. Bromet, Haphaol, Third Party (1003), 
89 h. T. 37. As to (2) Distd. I’oiitifcx v. Foord (1884), 
12 y. B. 1). 152. Consd. JUrniingliam & District Land 
Co. V. L. & N. W. Kv. (1886), 34 Ch. D. 261 ; Hammond 
V. Biihscy ( 1 887), 20 y . B. I). 79. Refd. Hooper v. Bromet, 
Baphttol, Thlid Party (1903), 89 L. T. 37 ; Cloror. Dobboii, 
1191 1 ] 1 K. B. 3.5. 

1848. — ,] —Pltf. sued deft, for broach of 

a covenant to repair contained in a lease of a 
dw<*lling-house for a term of twenty-one years 
from Mioliaelmas, 1861. Deft, obtained leave to 
serve & served a third party notice claiming 
contribution or indemnity from a sub-lessee to 
whom he had let the jiromises from Midsummer, 
I860, for the rernaindi'r of the oiagn.il term less 
t<‘n da>s. Th(» underlease contained a covenant 
to repair, which was in terms pivcisely similar to 
those of tho covenant in the original lease, Ac 
lor hrt‘ach of which deft, claimed relief against the 
sub-l(»ssoo Held : (1 ) inasmuch as the terms of 
the covenant to repair must in each case bo con- 
strued willi rc'ference to the ago Ar charactc'r of the 
premisc*s at the time c^f the demise, tho covenant 
m the underlease could not be construed as a 
covc'uant to indemnify dt*ft. against or to perform 
the covenant in tlie original lease ; (2) deft.’s 

claim was not one for contribution or indemnity 
from the third party, within Ord, 16, r. 52, Ac 
no directions as to trial could he given under that 
rule.— PoNTiFEX r, Foord (1884), 12 Q. B. D. 
152 ; 53 h. J. Q. B. 321 ; 49 L. T. 808 ; 32 W. R. 
316, D. 0. 

<2) Apld. Catton v. Bunnott (1884), 
26 Ch. 1). 161 . Consd. Speller r. Bristol Steam Navigation 
Co. (1884), 13 Q. B. D. 96 ; Tritton e. Pankart (18s7), 66 
L. J. Ch. 629. 

1849. — ~ An underlease made in 

1887 oontain(»d covenants by the uuderlcssee to 
repair in general terms & to repair within three 
months after notice in writing, & a proviso for 
^-entry on bi’cach of the underlessee’s covenants. 
The underlease showed on its face that tho reversion 
wras a leasehold reversion. The head lease made 
in 1866 contained covenants to repair & a proviso 


for re-entry in substantially the same terms as 
those of the covenants & proviso in the underlease 
of 1887. The head landlord served on his lessee 
a notice in writing to repair ; that lessee served 
a similar notice on his undorlessee, who failed to do 
the repairs wdthin three months. The head land* 
lord thereupon brought an action for the recovery 
of the demised premises. The repairs were sub- 
sequently executed & the lessee applied for & 
obtained relief against forfeiture. 

In an action by the lessee against the underlessee 
for breach of covenant to repair in tho underlease ; 
— Held : pltf. could not recover the costs of the 
proceedings for relief. — C laub v . Dobson, [1^1 1] 
I K. B. 35 ; 80 L. J. K. B. 158 ; 103 li. T. 50(> ; 27 
T. Ju R. 22. 

1860. Costs of counter-claim defended with 
knowledge of third party.] — Pltfs. having under- 
taken the repairs of a steamship for the owners, 
employed defts., an engineering co., to construct a 
new crank shaft. Defts. agreed to do so, upon the 
terms of their not being responsible for failure 
of material or workmanship beyond tho replace- 
ment of faulty work supplied by them. 

In an action by pltfs. against the shipowners to 
recover the price of the shaft which had been 
suppli(»d by defts., the shipowners counter-claimed 
for damages for breach of contract in consequence 
of the shaft having broken dowm on a voyage. 

Pltfs., after communicating with defts., who 
thereupon repudiated all responsibility, defended 
the counter-claim. 

The shipowners succeeded on their counter- 
claim, tho shaft being found to have been of faulty 
workmanship. 

In an action by pltfs. to recover from defts. the 
costs of the shipownt^rs’ counter-claim, as damages 
resulting from defts.’ breach of contract : — Held : 
the terms on which defts. had supplied tlie shaft 
did not rtdiovo them from i)a>ing these (‘osts ; & 
pltfs. were entitled to recover the costs of the 
counter-claim except so far as they were increased 
by any issue other than the faultiness of the 
material or workmans! up of the shaft. — Prince 
OP Wales Dry Dock Oo. (Swansea), Ltd. v , 
Fownes Forge & Enc.ineertno Co., I/td. (1904), 
90 L. T. 527 ; 9 Asp. M. L. C. 555, 0. A. 

1851. Action properly instituted by next friend 
of infant.] — WQiere an action, properly instituted 
under the advice of counstd, & conducted with 
diligence Ac propriety by a next friend in tho 
interest of an infant, has been dismissed with 
costs Ac damages to bo paid by the next friend, the 
infant will be held bound to indemnify tho next 
friend against such costs Ac damages, Ac the costs, 
chaises, Ac expenses properly incurred by him on 
the infant’s behalf in relation to such action ; but 
no declaration of charge in respect of such costs 
will be made upon the infant’s property where such 
property in not being administered by the ct. — 
Bteeden V. Walden, [1910] 2 Ch. 393 ; 79 L. J. Oh. 
613 ; 103 L. T. 135 ; 20 T. L. R. 590 ; 64 Sol. Jo. 
681. 

1852. Agreement to be bound by result of 
arbitration between others — Indemnity to pay costs 
of arbitration.] — A. sold goods to B. who resold 
them to pltfs., who resold them to defts., who resold 
them to the ultimate purchasers. All the con- 
tracts were in similar terms & contained similar 
arbn. clauses. Tho ultimate purchasers claimed 
the right to reject the goods as not being in accord- 
ance with their contract, & each purchaser in 
turn claimed tho right to throw back tho goods on 
Ills immediate vendor. Defts. amed with pltfs. 
that, as between themselves & pftfs., they would 
be bound by the result of an arbn. between A. As 
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B. : — Beld : they had not thereby impliedly i 
agreed to pay to pltfs. any costfl plifn. might be 
liable to pay to B. — Jackson (Thomas) As Co., 
Ltd. V, Henderson, Craig & Co., Ltd. (1910), 
115 L. T. 30, C. A. 

1853. Judgment against two defendants— Appeal 
by one successful — Right of indemnity against 
non-appealing defendant.] — 1*1 tf. sued to recover 
damages against two defts. jointly & severally. 
His case was, tliat a motor-van belonging to 
Becond deft, ran into an omnibus belonging to 
first defts., knocking the sU'ering- wheel out of 
the driver’s hand, in consequence of wliich the 
omnibus damaged his shop widow. At the trial 
the jiu'y found for plif. against both defts., & 
judgment was entered accordingly. First defts. 
appealed ; second defts. did not, nor were they 
m^e parties to the appeal. Pltf., however, gave 
second defts. notice that should the appeal be 
alhjwed he would apidy for an order of indemnity 
against any costs he should be ordered to pay first 
defts. Tlie appeal was allowed, & judgmcuit 
entered for applts., with costs, against pltfs. in the 
ct. below & of the appeal. In respect of those costs 
pltfs, asked for an order against second defts.: — 
Held : as the second defts., although no parties 
to the appeal, liad nevertheless appeared on notice 
to oppose tlio order being made as to costa against 
them, they wei*e liable to indemnify pltf. so far 
as he had been ordered to pay first defts.’ costs at 
the trial, but with regard to the costs of the appeal 
no order would be made against second defts. — 
Riches v. Ix)ndon (Ieneral Omnibus Co. No. 2 
(191(i), GO Sol. Jo. 337. 

Indemnity to trustees — In respect of expenses of 
administration.] — See Trusts & Trustees. 

In respect of breaches of trust by co- 
trustees.] — *Scc Trusts & Trustees. 

Indemnity to licensing Justices — As to costs on 
case stated.j --See Intoxicating Liquors. 

Indemnity of ofilcial receiver.] — See Bank- 
RUPi'CY, Vol. IV., pp. 199, 200, Nos. 1830-1841. 

Indemnity of trustee In bankruptcy.] -aSVc 
Bankruptcy, Vol. IV., pp. 228, 299, Nos. 2321- 
2150. 

Third party procedure.] — See Practice. 


(c) What Costs lt( covcrdbte* 

1854. As between solicitor & client.] Smith 
r. Compton, No. 1844, ante, 

1855. .]- In an action by a lessee against 

the assignee of the lease for breach of a contract 
by the assignee to indemnify the lessee against a 
failure to perform the covenants contained in the 
lease, pltf. sought to recover, among other heads 
of damage, the whole costs, as well those paid by 
him on taxation as extra costs paid by him to 
his o\vn attorney, incurred in unsuccessfully 
defending an action brought against him by the 
lessor for breach of one of the covenants in the 
lease committed after the assignment Hekt : 
the lessee was entitled to recover botli the extra 
costs paid by him to his attorney A: the taxed 
costs. — H oward v. Lovegrove (1870), I/. II G 
Exch. 43 ; 40 L. J. Ex. 13 ; 23 L. T. 390 ; 19 
W. R. 188. 

18^. •.] — ^An ofncial receiver, acting os 

interim receiver, instructed certain auctioncei’s 


PART XII. SECT. 6, SUB-SECT. 1.— 
C. <c). 

1SS4 i. Aa between aolidtor dt client.] 
— Defts., having paid to other persons 
the moneys claimed by pltf., brought 
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to pay off a bill of sale given by tlie debtor. & 
to take an assignment ot it to themselves. The 
trustee chosen by the ew'ditors siu^d the auctioneers 
in order to test the validity of tlie bill of side, Ai 
the auctioneers brought in the otlicial receiver aa 
tbmi party. The action was dismissed wit h costs : — 
Held : under the impli<*d indemnity given by the 
official receiver, the aiictioneors weiv (uititled Uy 
receive from him the di(Terene(» between the costs 
incurred bv them as between solr. client. A; the 
costs as betwetui party A: party which they 
received from the trustee, A: the official m-eiviT 
was entitled to be i)ai(l out of the estate his own 
costs Ai tijo amount he had iiaid under his 
indemnity to the auctioneers.- Re \Vku >4 As 
Luoft, p. Official Bec'kivkr (1895). 72 
L. T. 359 ; II T. L. H. 309 ; 2 Mans. H ; 15 H. 
IGO. 

1857. .] (ireat Western Ry. Oo. v. 

Fisher, No. 1830, ayde, 

1858. — .] — In an artion in nliicli defts. 
claimed an indtminity from a third paity A: wliich 
was Bcttl(‘d by a ])iiymcnt from the tliird jiarty 
to pltfs., judgment being given for pltfs. for party 
Ai paKy costs against defts., the ct. gave judg- 
ment for defts. against the third jiarty (I) for solr. 
A: client costs as between ])ltfs. A:, defts., since 
otherwise defts. wcnild not receive a complete 
indemnity ; Ai (2) for tlie costs of the pioceedings 
of defts. against tlie third party, t Ik* I.itt<*r costs to 
be taxed as between party Ao party, sirui* thei’o 
was no ditTerence in princijile l)t‘tv\een the scale 
applicable in a claim to an imlcmnity Ac the 
scale ai)i)licable in any other form of action. — 
Himpson Ac Miller v. Hritisii Industries Tuuht, 
Ltd. (1923), 39 T. L. K. 28G. 

1859. As between party & party- • Statutory 
indemnity.] hMll compensation ” for damage 
sustained by reason of the exei'cisc' of any of the 
powers of the Act und(‘j‘ Public lloaltJi Act, 1875 
(c. 55), s. 308, <loes not include extra costs of 
legal proceedings which Jiave b(*en incurred, over 
Ac a))ove the taxed jiarty Ac party costs, by a iierson 
against/ whom tin* local authority has iinsuccess- 
fffily pr()ceedt‘(l under the Act. Proceedings 
having been taken imdor l*ublic Health Act, 
1875 (c. 55), ss. 91-90, by resjis., a local authority, 
against ajijilt. in respect of a miisance, an order 
to abate tlH» nuisaric(‘ was madi* against applt. 
by the justices. il(* appealed against the order to 
quailer sessions, who dismisscsl tin* appeal, 
subject to a case*. On tlie hearing of the case a 
div. ct. ordered that tin* order of quarter s(*ssions 
sliould be quashed with costs, Ac that r<»sps. should 
jmy to ajijilt. his costs of the appeal to the High 
Ct. to be tiixi'd. y’he costs of the two app<*als were 
taxed Ac jiaid to applt. In iirosecufing the appeals 
applt. rt*aHOTiabJyiiictirred costs to a greater amount 
than the taxed costs which he received, A: lie claimed 
from resiis. the ditTerence bc‘twec*n the taxed costs 
Ac the amount so expended by him, as compensation 
under Public Health Act, 1875 (c. 55), s. 308 ; — 
Held : lie was not <‘ntitled to recover the amount 
so claimed by him.- BaunE'it v. Eccles (^orpn., 
flOOOJ 2 Q. B. 423 ; G9 L. J. Q. B. 834 ; 83 L. T. 
GG ; IG T. L. R. 4G3 ; sub nom, lie Barnett Ac 
Eccles Corpn., G4 j. P. 092, (k A. 

AnneylatUinH .— Diftd. G. W. Kv. r. hlBbcr, 119061 1 Ch. 310. 

Be!d. lIobbH V. Winchester Corpn. (1910), 70 L. J. K. B. 

1123 ; Wlffen v. BeUey & Honiford U. 0., 119141 2 K. B. 5. 


in those persons as third parties for 
iiidciunity, wberoupoii the third partlos 
paid pltf. the auioiint of bis claim 
6c cosLi : — Ueld : defts. were entlUed 
to be paid by the third parties, their 
“ of defence to be taxed between 


Bolr. 6c client, 8c their coiita of the claim 


(1896), 17 P. H. 66.- CAN. 
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Sect 0 . — Eximt of liability: Sub-aeci, 1, C. (c) ; 

Igeo. .1 — Maxwell v . British Thomson 

Houston (/O., No. J841 , ojite. 

Himpson & Miller v . British 
Industries Trust, Ltd., No. 1858, ante. 


»SuB-HE(T. 2. — As Regards Time. 

A, When Liability Arises, 

1862. On accrual of liability to indemnified 
party— Payment before due date.] — B rowne v , 
ilANCOCicE (1028), Ilet. Ill ; Cro. Oar. 115 ; 124 
K. K. .385. 

A nnotnthn : Mentd. C'happlo v. DurHton (1 830), 1 I Y. & .1. 1 . 

1803 , ,j — COLLINGE V, IlKYWOOD, No. 1881, 

J)OSt, 

1864. Payment not actually made.] — 

RaneIuAUGII (Earl) v , Hayes, No. 898, ante. 

1865. .] — If the indoi*ser of a dis- 
honoured bill promise ilie indorsee, that if he will 
sue the acceptor, lie, the indorser, will pay the 
law expenses. To entitle the indorsee to recover, 
on this promise th(* amount of his attorney’s 
bill on suing the acceptor, it is not necessary for 
him to prove that he paid the attorney, his being 
liable to do so is sufficient. — ^B ullock v , Lloyd 
( 182r)),2C\ AclMlO, N. P. 

Annotation : N.P. Colli uj?o v. Hoy wood (1830), 9 Ad. & El. 

(133. 

1866. - - .] —Adams v , Dansky, No. 1804, 

ante, 

1867. Judgment recovered.] — By 

an indenture reciting that A. liad agreed to pay 
a debt owing from B. to V. A. covenant(*d with B. 
to indemnify B. in respect of such debt. A. omitted 
to pay 0 ., who su(*d obtained judgin<*nt against 
B. B. might reeovi'r the amount of the dc‘bt from 
A. before ho had i)aid C. — (Urr v . Roberts (18.33), 
5 B. & Ad. 78 ; 2 Nev. ^ M. K. B. 12 ; 2 L. J. 
K. B. 183; 110 E. R. 721. 

Annotatlovs : — Confd. AhIuUiwu r. In^amells (1880), 5 

Ex. D. 280 : lie Law Guarantee Trust 6 c Aocldoiit Soc., 

Liverpool Mortjfaffo Iuhco. (’o.’s (’obo, (1914J 2 Ch. 617. 

Retd. lie lYrkluH, J’ojhcr r. liryfiiH, 11898] 2 Cb. 182. 

Mentd. WisrHcll v. School liiditfcnt Jilind (1882), 8 

Q. IL 1). 357. 

1868. -.J Deft, covenanted to 

pay on a given day all debts due from deft. & 
another on account of a paiinorship between tlicm 
dt pltf., & made default : — Held : pltf. was entitled 
to recover a judgment debt, though he had not 
paid it.-MEARS v. CIueen (1840), 0 h. T. O. S. 
413. 

1869. - M. was the registered owner 

of one hundred shares in the T. co., but ho really 
held them as the nominee dc trustee of the N. co., 
&; had executed a declaration of trust accordingly. 
Both the cos. being in liquidation, calls to a large 
amount were made upon M. in respect of the shares, 
which calls he did not pay : —Held : M. was , 
entitled to rank as a creditor of the N. co. for the ; 
amount of the calls which had been made upon : 
him, 9c interest thereon, dfc also for any future calls 
on the shares 9c interest thereon, he undertaking 
that the liquidator of the N. co. should be at liberty 
to pay over to the liquidator of the T. co. the 
dividends payable from time to time in the liquida- 
tion of the N. co. to M. in respect of the calls, 9c i 
the liquidator of the T. co. consenting to accept 
what might be so paid or payable, in full satis- 


faction of all claims against M. or his estate, in 
respect of the hundred shares . — Be National 
Financial Co., Ex p. Oriental Commercial 
Bank (1868), 3 Ch. App. 791 ; 16 W. R. 994; 
sub nom. Be National Financial (’o.. Ltd., 
Maitland’s Case, 18 L. T. 895, L. JJ. 

Annotations : — Consd. James v. May (1871), cited 2 (Jh. D. 

at p. 603. Befd. lie lutornatioiial Contrut‘t Co., Hughes’ 

Claim (1872), L. IL 13 Eq. 623 ; Heritage r. Paine (1876), 

2 Ch. D. 594. Mentd. Re North Brazilian Sugar Factories 

Co. (1887). 57 L. J. Ch. 110. 

1870. .] — In a suit by the assignor of 

a lease claiming from his assignee indemnity in 
respect of breaches of the covenants in the lease, 
the ct. will direct merely payment on account of 
breaches of covenant already committed, & will 
not make a general declaration of the assignor’s 
right to indemnity, gmng liberty to apply from 
time to time in case of future breach. — Lloyd r. 
Dimmack (1877), 7 Ch. D. 398 ; 47 L. J. Ch. 398 ; 
38 L. T. 173 ; 26 W. R. 458. 

Annotations : — Re!d. Ilnghes-Hallctt i\ Indian Mammoth 

Gold Mines (1882), 31 W. It. 285 ; Wolinorshaiihcn v. 

Gullick, 11893] 2 Ch. 514. 

1871. .] — ITai^sted V, Fhiedlandeh 

(1904), Times, July 25. 

1872. - Amount not ascertained.] —Sing- 
leton V. Sklwyn, No. 1890, post. 

1873. On performance of consideration.] —A 

declaration, in assumpsit, stated that pltfs. had 
commenced an action against A. to recover a sum 
du(‘ to them from A., & another action against B., 
as a party liable in respect of same debt ; that, in 
consideration ti)at pltfs. would consent to stay tlie 
proceedings in the action against A. until a given 
day, A would proceed to trial with the action 
against B. at a ceHaiu sitting, or as soon after as 
the practice of tlie ct. would admit of, deft, 
promised that h(' would indemnify pltfs. against 
all costs t'xponsos connected with the action 
against B., whether sanu* should be deeided in 
favour of pltfs. or of B., A tliat ho, deft., would pay 
same costs A c‘xp(‘ns(»s when re(iu(*sted by pltfs. 
3’ho declaration thcqi averred that pltfs., conilding 
in the promise of deft., did consent to stay, 9c did 
stay, the proceedings in the action against A., & 
that they duly proceeded to trial witli the action 
against B., A obtained a verdict therein ; that the 
verdict was afterwards set aside, A a new trial 
ordered, upon payment of costs by B. ; tliat pltfs. 
again set down the cause for trial ; tliat, by the 
direction & at the request of th(» deft., the record 
was withdrawn ; A tliat pltfs. had incurred, A 
paid, certain costs A expenses in connection witli 
the action : A assigned for breach, deft.’s refusal 
to reimburse them : —Held : the declaration 
disclosed a good cause of action, the final deter- 
mination of tlio action against B. not being a 
condition precedent to pltfs.’ right to sue for the 
costs, A the consideration being satisfied by pltfs.* 
staying proceedings against A., A going to trial 
against B. — ^Wilson v . Bevan (1849), 7 (). B. 673 ; 
18 L. J. 0. P. 244 ; 13 L. T. O. 8. 119 ; 137 E. R, 
266. 

1874. On actual loss to indemnified party.] — 

A person who enters into an agreement to 
indemnify another against the consequences of his 
doing a certain act, is not thereby necessarily made 
liable to pay a sum of money to him, as ho may 
possibly fuKil his agreement in another way, A 
such an agreement is not broken until the person 
who is to iSe indomnirK*d is compelled to make some 
payment from which he was to be saved harmless. 


1860 i. As behoet n pariu d* parti /,] — ■ 
W. sold land to U., & covenanted to 
Indemnify him aaolnst a mtae. thereon : 
--Held: U. was not entitled to solr. 


& cllout, but only to party & party, 
costa of an action on the covenant. — 
HUTTOV e. WAV7.BH (1886), 11 P. R. 
302.- CAN. 


1860 ii. .)— Kino v. Fkderal 

Lick Ahhurancb C’o. (1895), 17 P. U. 
65.— CAN. 
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The liability upon such a contract before actual 
breach is therefore not a contingent liability 
which can be proved in a bkpey. by virtue of 
Bankrupt Law Consolidation Act, 1840 (c. 100), 
s. 178.— Kelson, Tbitton & Co., Ex p, 
Wiseman (1871), 7 Ch. App. 35; 25 L. T. 645; 20 
W. B. 138, L. JJ. 

1876. .] — J., at the request of deft. W., 

liis co-trustee, advanced several sums, part of the 
trust estate, to A. upon security not waj*ranted by 
the trust. At the time of the* advances J. knew 
that the land pi’oposed to be mortgaged was deft. 
W.’s, that he had contracted to sell it to A., the 
intended mtgor., & that part of the loan would be 

E aid to deft, in payment of the purchase-money. 

Le did not know that there were other moneys 
due from A. to the deft. B., & which were also to 
be paid out of the loans. Upon a bill filed by J. 
against his co-trustee W. asking to have the 
securities realised, ^ the deficuency made good by 
the defendant W. : — Held : (1) he was not entitled 
to the relief asked ; (2) assuming there was an 
understanding on the part of deft, to indemnify 
pltf., as against damages or loss, he would not be 
entitled to relief until a loss had aiisen. To allow 
peisons entitled to indemnity to bring actionf 
quia timet before the right to indemnify exists 
would bo a most mischievous extension of the 
jurisdiction of the ct. — B utler v. Butler (1877), 
6 Ch. D. 554 ; 40 L. ,T. Ch. 548 ; 37 L. T. 33 
ajfiTd. 7 Ch. D. 116, C. A. 

Annotations: — As to (1) Reid. Chlllingrwortli v. Chambora 
[1896] 1 Ch. 68r» ; Juckaou v. Dickinaou, 11903] 1 Oh. 917 
Generally, Mentd. Blyth r. Fladgrate, M' v, Blyih 
Smith a. Bljth. 11801J 1 Oh. 337. 

1876. .] — JlUGIIES-IlALTJETT V. INDIAN 

Mammoth Coijd Mines Co., No. 913, ante. 

1877. .] — There must be actual loss, & 

reasonable proof thereof, to support a claim for 
indemnity for consequential loss. — T ue City of 
Tekino (1890), 15 App. Caa. 438 j 69 L. J. P. C. 
88 ; 03 L. T. 722 ; 39 W. R. 177 ; 0 Asp. M. L. C. 
672, P. C. 

Annotations : — Refd. Modiana (Ovmcra) v. Comet (Owners), 
The jMediana, [1900] A, O. 113. Mentd. The Emerald 
(1890), 80 L. T. 178, n. ; The Klufiraway. [1918] P. 3U 

B. Duraiion of Liahiliiy. 

1878. Effect of death of indemnlfler.] - Ramrden 
r. Oldfield & Applet ard (1720), 2 Eq. Cas. Abr. 
390 ; 22 E. R. 333, L. C. 

1879. Indemnity for misrepresentation in 

prospectus — Estate not benefited.] — Peek v. 
Gurney, No. 1886, post, 

1880. Statute of Limitations — Cause of action 
accrues at time of payment.]— S. & co., the owners 
of a ship of which U. was captain despatched the 
latter to Miramichi, with instructions to purchase 
a cargo of timber, & draw upon them for the 
amount. II. proceeded to Miramichi accordingly, 
& there purchased some timber from one L. for 
£154 11s. & drew a bill upon S. & co. for the 
amount, at sixty days’ sight, in favour of the seller 
or bis order. The bill w’as dated Sept. 4, 1826, & 
on Nov. 21, it was duly presented for acceptance 
& protested for non-acceptance. Pltf. was in 
Liverpool, & the ship under his command, from 
Oct. 1826, until Apr. 1827. It was not proved 
that pltf. received any notice of the dishonour 
of the bill, either from the then holder or from 
defte. who had got the cargo. In 1832, pltf. w^ 
arrested upon this bill at Miramichi, & paid it, in 
order to release himself from the arrest. In a 
special action of assumpsit, brought by pltf. 
against defts. for not paying the bill, for not 
accepting it, for not indemnifying pltf. from all 
loss, etc., sustained by him from having drawn the 
J. — ^VOL. XXVI* 
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bill : — Held : (1) under these circumstances defts. 
could not insist on the want of proof of notice 
to pltf. of the dislionour of the bill, as a defence 
to the action ; (2) a promise to indemnify was the 
promise which the law would, in this case, imply, 
& as there was no damniilcation till 1832, 8tat. 
Limitations did not apply. — Huntley v, Sander- 
son (1833), 1 Cr. & M. 467 ; 3 Tyr. 469 ; 2 L. J. Ex. 
204; HOE. 11.483. 

1881. .] - " (1) On a contract to 

indemnify a pltf. against costs which ho is after- 
wards called upon to pay the cause of action arises 
when ho pays, not when the costs ore incurred 
or the attorney’s bill delivered to such pltf. 

(2) Stat. liimitations runs from the time of 
payment. — C ollingb r. IIeywood (1839), 9 
Ad. & El. 633 ; 1 Per. & Dav. 602 ; 2 Will. WoU. 
& H. 107 ; 8 L. J. Q. B. 98 ; 112 E. R. 1352. 
Annotations: — As to (1) Consd. Spark v. UoHlup (1850), 
1 E. tSc K. 5(>3 ; Jte ItichardHoii. Ex p, St. Thoma8*H 
Hospital, 11911] 2 K. B. 705. ^ReM. &uitU v. Uowoll 
(1851), « Exch. 730. io (2) CoDSd. Uoyuolda v. Doylo 
(1840), 2 Scott, N. B. 45. Refd. Blyth v. Fladtfate, 
Morgan v. Blyth, Smith v. Blyth, 11891] 1 Ch. 337. 

1882. .] — Deft., on the eve of his 

departure to join the army of Don I'edix) in 
l*ortugal, obtained from pltf., who was an agent of 
Don Pedro, the loan of his acceptance for £40 
payable forty days after date : — Held : these facts 
estliblishod an implied contract on the part of 
deft, to indemnify pltf. against being called upon 
to pay tlie bill when at maturity ; Stat. Liiuita- 
tious bt‘gau to run from the lime of the payment 
of tlie bill by pltf., not from tli(‘ time it bocaino 
due. — R eynoj.ds v. Doyle (1840), 1 Man. & U. 
753 ; Drinkwaler, i ; 2 Scott, N. R. 45 ; 4 Jur. 
992 ; 133 E. U. 536. 

Annotation : — ^Befd. But son r. King (1859), 4 IT. tsi N. 739. 

1883. .] -Wlien a party is called upon 

to i)ay the debt of another Ills remtidy over against 
such other runs fiom the lime of actual payment 
by him & not from the time wJien he becomes 
merely liable to pay. 

A. was the accommodation acceptor for B. of a 
bill of exchange wJiich became due in 1856 ; he w^ 
sued upon it & paid the amount some time within 
the last six yeai’s : ho thereuiKm sued B. for the 
same upon B. pleading Stat. liimitations : — 
Held : the statute commenced to run against A. 
only from tlie time of payment by him & therefore 
he was entitled to recover. ’-Angrove v, Tiri’ETi’ 
(1865), 11 L. T. 708. 

1884. .J — Under a deed of indemnity 

of Oct. 1841, in the nature of a family arrang(*meiit, 
K. the younger & an exor. of testator W., was 
indemnitied by the rest of the lamily from any 
claim in respect of having allowed the investment 
of a considerable portion of testator’s estatti, 
£1,400, to two of tlie sons, G. & U., on tJieir pro- 
missory notes. , , , , , , 

These promissory notes had been barred by 
Ktat. Limitations, no interest having been 
demanded in respect of them nor any acknowledg- 
ment taken. A creditor’s suit luul been instituted 
to administer the estate of G., fc a claim to be 
indemnified against any claim in that suit had 
been carried into chambers in respect of the £400 
so formerly advanced to the sons. This claim was 
disallowed ; — Held : such claim was not barred by 
Stat. Limitations, & same allowed with costs to be 
added thereto. — Tunstall v. Bartlett, Knowles 
. Bartlett (1806), 14 L, T, 400. 

1886. Misrepresentation in prospectus.] — 

A. suit for indemnity against loss on shares taken 
in consequence of misrepresentations in a 
prospectus issued by the directors of a company 
a proceeding ex delicto, liable to be barred by 
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Sed, 6 . — Extent of lidbility: Svb^aoct 2, B. Sect 
7 ; Sitb-aeois. 1, 2. 8> 4 <fc 5»3 
Btat. Limitations, but not subject to doctrines 
as to delay which govern suits for the rescission of 
contracts on the ground of fraud. Such a suit for 
indemnity will not survive against the estate of a 
deceased director, unless the estate was benefited 
by the misrepresentation. — ^P eek v. Gurney 
( 1873), L. B. 6 H. L. 377 ; 48 L. J. Oh. 19 ; 22 
W. B. 29, U. L. ; affg. (1871), L. H. 13 Eq. 79. 
Annotations : — Ooxua. TwyoroM t>. Grant (1878), 4 O, P. D. 
40 : PMlUiw V. Homfray (1883), 24 Oh. B. 439. Raid. 
Young V. ^(^lUngford (1883), 62 L. J. Ch. 690 ; Hatobard 
V. M^ge (1887), 18 Q. B« D. 771 ; Nocton r. Ashburton, 
11914] A. O. 932 : Quirk v. Thomas, [1915] 1 E. B. 798 ; 
Geipei V, Peach, [1917] 2 Ch. 108. llentd. Pender v. 
Kox (1872), 20 w. 11. 960 ; Kaidesfleld v. londonderry 
(1876), 4 Oh, D. 093 ; Phosphato Sewage Co. ® Hartmont 
(1876), 84 L. T. 164 ; Sohroeder v. Mendl (1877), 37 L. T. 
462 ; airglh V. Bower (1878), 10 Ch. B. 602 ; Bavles v. 
London & l^rovinoial Marine Insoe. (1878), 38 L. T. 478 ; 
Weir V. B dl (1878), 3 Ex. B. 238 ; Arkwright v. Newbold 
0881), 17 Ch. B. 301 ; B. ®. Most (1881), 60 L. J. M. C. 
113 ; Smith v.Chadwlok (1882). 20 Ch. B. 27j Edgington 
V. Fitzmaurioe (1886), 29 Ch. B. 469 ; He Southport & 
West Lauoashiro Bonking Co., Fisher 6c Sherrlngton*s 
Case (1886), 63 L. T. 832 : Nowbigglng v. Adam (1886), 
34 Ch. B. 582 ; Derry v. Peek (1889)714 App. Oaa, 837 : 
Glacier v. Uolls (1889), 42 Ch. B. 436 : Lange v. Barton 
(1891), 7 T. L. li. 45i ; SiOaman ®. Warner (1891). 66 
L. T. 132 : Aaron's lleefs v. iSvlss, [1896] A. C. 273 ; 
Andrews v. Mookford, [1896] 1 Q. B. 372 ; Seaton ®. 
Heath, Seaton v. Burnand (1899), 68 L. J. Q. B. 631 ; 
(Jockett V. Keswick, [1902] 2 Ch. 456 ; Cavalier v. Pope. 

" '■* . Great Ckjntrai Freehold 


[1905] 2 K. B. 767 
Mlno8^(^J905), 22 T. 


Chapman v. 

L. It. 90 ; Tackey ®. McBain, [1912] 


See, generally, Limitation op Actions. 


Sect. 7.— ENFORCEMENT OF LUBIUTY. 

Sub-sect. 1. — In General. 

1886. Right to have sum set aside to meet 
indemnity.] --Lacey v. Hill, Orowlby’b Claim, 
No. 922, ante, 

In windlng*up of company.]— Com- 
panies, Vol. X., p. 1067, No. 7391. 


Sub-sect. 2. — Parties. 

1887. Who may sue — Indemnity to two— Right 
of one to sue alone.] — E., as attorney for pltfs., 
exoBs. of M., having sold an estate, to a share of tlie 
proceeds of which W. wa* entitled as legatee of M., 
deft, claiming W.’s share of such proceeds under 
an agreement with W., i)ltfs. paid the amount to 
deft, on receiving from him a guarantee addressed 
to E., A; also to pltfs., as oxors. of M., to indemnify 
them & each of them against any action by W. : — 


Held : pltfs. might sue on this guarantee without 
joining E. — ^Piace p. Deleoal (1838), 4 Bing. N . 0. 
420 ; 1 Am. 186 ; 6 Scott. 249 ; 7 L. J. 0. P. 227 ; 
132 E. B. 861. 

Annotation .* — ^Bafd. Palmer v, Sparahott (1842), 4 Man. & G. 

137. 

Iggg. ,] — By an agreement 

between A. of the one part, dt B. & 0. of the other 
part, reciting that B. & C. had assigned certain 
property to A. for £1 60 apiece, & that it had been 
agreed that A. should retain £50 out of each of the 
purchase moneys, deft., in consideration or the 
two several sums of £50, A: £50 so retained, 
promised B. & C. to indemnify ** them & their 
% each of their estates from the costs of a certain 
action : — Held : C. might sue A. alone upon this 
promise without joining B. — ^Palmer v. Sparshott 
(1842), 4 Man. & G. 137 ; 4 Scott. N. B. 743 ; 11 
11 L. J. C. P. 204 ; 134 E. R. 67. 

Iggg. Stranger to contract — In position of 

cestui que trust.] — ^1) To entitle a thiixl person, 
not named as a party to a contract, to sue either of 
the contracting parties, that third person must 
possess an actual beneficial right which places him 
in the position of cestui que trust under the contract. 

By a deed of separation between husband As 
wife, the husband covenanted with the trustees to 
pay to them an annuity for the use of the wife At 
two eldest daughters, At also to pay to the trustees 
all the expenses of the maintenance At education 
of the two youngest daughters, provided that the 
trustees permitted them to go to such school as 
the husband should direct, & provided also that 
the covenants by the trustees were duly observed 
& performed : provided, also, that the two youngest 
daughters should live at such place, being reason- 
able & proper for the purpose, as the husband 
should direct, & sliould be maintained Sc edu- 
cated at his expense, the husband Sc wife to 
have all reasonable access to them ; Ac the 
trustees covenanted with the husband tliat they 
would, during the continuance of the separa- 
tion, keep him indemnified against all liability 
for the maintenance of the wife Ac two eldest 
daughters, Ac against all molestation by them, Ac 
that the wife would not take any proceedings 
against the ])usband for alimony, except as afore- 
said ; Sc that they, the trustees, would, on tlie 
husband defi'a>dng all the expenses connected 
therewith, carry out his desires as to the school 
at which the two youngest daughters should bo 
educated, Ac the place at which they should live, 
Ac would permit them, if they so desii^d, Sc without 
any interference on the part of the wife, to accept 
any invitation of the husband to reside with him. 

On one of the two youngest daughters subse- 
quently attaining sixteen, the husband refused any 


PART XII. SECT. 7, SUB-SECT. 1. 

a. Jndemniiv aoainst costs — Form 
of action to recover amount yaxd.] 
— ^An f^tion for money paid will uot 
lie a^rainst a porsou who has onmred to 
indemnify another against the costs 
of an action brought against him for 
the amount of these costa, after they 
had been paid by the party indomnlhea. 
The action should be special on the 
indemnity. — ^M illeu v. Mukro (1841). 
6 O. 160.— CAN. 

b. Hight to enforce contract — In- 
demnity to retirinq parbier of firm ,] — 
Befts.. husband sc wife, executed in 
favour of pltf., the huBoand's retlriug 
partner, a bond to indemnify pltf. 
from every liability of the nrm. 
Judgments were recovered by creditors 
of firm : — Held : i^tf. was entitled 
to have the iudgments 6c oosta paid. 6c 
the amounts necessary were for that 
purpose ordered to be paid into ot. by 


dofts. — B otd ®. Rodinsox (1891), 20 
O. R. 404.— CAN. 


0 . Condition fnreedent to action — 
Payment or In an action 

upon a covenant to indemnify, it is a 
condition of pltf.'s right to per* 
f ormauoe that ho has paid or been called 
upon to jMy the sum indemnified 
against. — B akkb Balby (1894), 3 
B. O. R. 289.— CAN. 


e. .] — Sbatbr e. amoiTLB 

(1913), 24 O. W. R. 509 ; 4 O. W. N. 
968 ; 9 B. L. R. 641.— CAN. 


f . 

Fruquex 
O. W. N. 


,] — McBonaij) V. 

a9l8). 42 O. L. R. 18 ; 13 
380 ; 41 B. L. R. 619.— CAN. 


I. ,] — It is not necessary 

that, before a suit on an indemnity 
bond oan be filed, pltf. should already 
have been compelled to make the pay- 
ment In respect of which be is seeking 
to be indemnified, it is sufllolMt that 


a decree has boem passed against 
for such payment. — (?iiiraxji Lal ®. 
NaRAINI (1919), 1. L. R. 41 All. 396. — 
INO. 

g. CovenarU by vendor to indemnify 
purchaser of land-Compromise of claim 
against jmrehaser — Recovery of amount 
paid from vendor.} — The purchaser of 
immovable property oonoeming which 
the seller has oovouanted to l^emnify 
the purchaser in the event of the title 
proving defective is not bound to wait 
until a suit is brought At he Is deprived 
of the property, but, if a claim which 
the purchaser has reason to believe to 
be valid is brought against him, be 
may, after notice to the covenantor, 
compromise such claim 6c sue the 
covenantor on his covenant to recover 
the amount paid by him to eflbot the 
oompromise. — Buboa Kunwar v, Kau 
C^lARAM (1913), I. L. B. 36 AIL 168.— 
IND. 
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Icw^ to maintam her, whereupon she brought an 
action, by her next friend, against the husl^d & 
the trusts of the separation deed to enforce the 
husband’s covenant, the trustees having refused 
to allow their names to be used as pltfs. : — Held : 
upon the construction of the deed, pltf. was not 
in the position of cestui que trust under the covenant 
so as to entitle her to maintain the action, but 
liberty was given her, imder R. S. C., 1883, 
Ord. 16, r. 2, to amend the writ, by adding the 
trustees, the wife, & the other daughters, or any 
of them, as pltfs. 

(2 ) The trustees refusing to be joined as co-plt£s., 
the statement of claim was amended by making 
the wife a co-pltf. : — Held : she had such an 
interest as entitled her to sue, the deed being an 
arrangement between the husband & wife, & the 
trust^s being introduced on her behalf in older to 
get over the difficulty that the liusband & wife 
could not at law sue each other, so that the trustees 
were to bo considered trustees for the wife, & if 
they refused to sue she could sue in equity. — 
Gandy V. Gandy (1885), 30 Oh. D. 67 ; 54:L. J.Ch. 
1164 ; 63 L. T. 300 ; 33 W. R. 803 ; 1 T. L. R. 
620, 0. A. 

Annotations : — As to (2) Refd. Bishop v. Bishop, JndkiiH r* 

Judkins, 11897] 1*. 138. Generally, Refd. Olarko v. Birley 

(1889), 41 Ch. D. 422 ; Judkins v. Judkins (1897). 06 

L. J. P. 76, Mentd. Davis v. Marrable. 11913] 2 Ch. 421 ; 

R. V. Taylor, 11. v. Amondt, 11916] 2 K. B. 693. 

1890. Several covenantors — May be Joined as co- 
defendants.J — By their covenant contained in a 
deed of inspectorship, the creditors executing the 
deed made themselves separatelyliablo to indemnify 
the inspectors against any loss they might sustain 
as such inspectors, the amount of the liability of 
each creditor to be i^roporticmate to his scheduled 
debt. An inspector finding that the assets of the 
business were insufficient to meet the liabilities 
Bled a bill against all the creditors who executed 
the inspectorship deed, praying contribution & 
accounts : — Held : (1) the inspectors were trustees 
for the creditors, & neither the separate liability, 
nor the separate nature of the defence of each 
creditor, some creditors having, as appeared from 
the bill, legal, & others equitable clefonces, pre- 
cluded pltf. from commencing one suit against 
all the covenanting creditors, to obtiiin accounts 
& contribution ; (2) the amount of plif.’s liability 
need not be ascertained before lie could file such 


1892. Expenses of aotion.| — Kino v. 

Atkins (1070), 1 Vent. 36, 78 ; 1 Sid. 442 ; 86 
E. R. 64. 

Annotations Mentd. SauUer v. Heard (1776), 2 Win. Bl. 

1031 : Clarke v, Dunaford (1846), 15 L. J. a P. 146. 

1893. Notice of payment by party Indemnified— 
Obligation to pay — Share of proceeds of bill of 
exchange.] — A bond, conditioned to save A. 
harmless from ail actions, legal proceedings dc 
costs, etiC., which may be the consequence of A.’s 
delivering over to deft, a bill of excliange, part of 
the x>roceeds whereof a till'd i)er8on is entitled to, 
is forfeited by a payment over by A. to such tliird 
pei*sou of his sliare of the proceeds, upon his 
demanding the same, without his bringing any 
action, tliougli A. give no notice of iiie payment 
to deft. — K kr V. Mitcukll (1786), 2 Ghit. 487. 

See, further. Bonds, Vol. VII., pp. 198, 109, 
Nos. 384-306. 


SuB-sKCT. i. -P roof of Liadiuiy. 

1894. Express Indemnity— To pay half of sum 
due — Acknowledgment of debtor of amount due.) 
— Ladd r. Uatuiod (1607), 1 Lut, 663 ; 125 E. R. 
347. 

X895. Against action brought by third party 

— Judgment given in action.^ — Although whore A, 
contracts to indemify B. against a I’laiiu, ^ a judg- 
ment is obtained against B. in an action botUi fide 
defended by him, ho pays the demand, A. 
cannot be heard to contend that the judgment was 
erroneous, tiio case is otherwise where tiiore is 
no contract to indemnify, but only a <’lairn to 
indemnify founded on a breach of trust. ~“(lRA.y 

V, LKWIS, l^AUKBR V, Lbwis (1873), 8 (;ii. App, 
1035; 43 L. J. Gh. 281 ; 20 L. T. 12, 100; 21 

W. R. 023, 028. L. JJ. 

Annotatums : Reid. Mcroaiit ilo 1 ii voHtmon t Ac Oouoral TniHb 
C’o. V. Itivor Flato TruHt, Lohm Ac Atcetwy Co., 118941 I 
Ch. 678. Mentd. Moulor r. lloopor's 'rolcffmnU Workn 
(1871), 13 L. J. Ch. 330 ; Uuhso]I v. WakolJolu Watorworka 
Co. (187.>), Ii. 11. 20 Kq. 474 ; Iiloy«J v. Dliuiuack (1877), 
38 L. T. 173 ; Now Homboro Phoapbat/O Co. y, Krlaiiger 
(1877), 46 L. J. Ch. ' 

Third party procedure.] —See PitAcrxcE, 


SUB-SKCT. 5. — Dbfencks. 


a bill ; (3) the circumstance tliat pltf. was a party 
to an existing suit in the same subject-matter 
instituted & conducted by a creditor, did^ not 
necessarily deprive pltf. of his right to institute 
the present suit. — Singleton v, Sblwyn (1803), 3 
New Rep. 27 ; 9 L. T. 408 ; 9 Jur. N. 8. 1349 ; 12 
W. 11. 98. 

Third party procedure.] — See Practicb. 


SUB-SBOT. 3. — Nbceshity fob Notice. 

1891. Notice of loss— Indemnity against acts of 
third person.] — If a man be bound to another to 
indemnify him, against the acts of a third peiwn, 
no notice is necessary to be given by the obligee 
to the obligor of those acts. If deft, pleads that 
he has saved pltf. harmless, & afterwords m his 
rejoinder, soys, he had no notice of the particmar 
damage mentioned in the replication, the rejoinder 
is a depmi>ure. — Cutler v. Southern (1667), 
1 Baund. 116 ; 1 Lev. 194 ; 85 B. R. 126. 


£nnoumons : — stm, JuiisaD v. irnswu v* • . 

Nash •. PatoMJr (1816). 5 M. & J. 374 ; 

:“: >), 6 Bing. N. C, 463. Mntd. Stukoley r. Butler 
^1614). Hob. 168. 


1893. That no damage suffered.] A note given 
to the officers of a parisli to iudomuify thorn 
against the expenses of a bastard child is to be 
taken as on indemnity only as far as the parish 
have been put to expense. The maker may set 
up the defence that they wore not damriihod.— 
WILDE V. Griffin (1804), 5 Esp. 142, N. 1\ 

A nn 4 f UUion Refd, UoUgnon u. Wiliiami (1806), 6 Knp. 29. 

^g 97 , ,] —A CO. entered into a contract 

with a firm carrying on business in the Argentine 
Republic to indemnify them against a particular 
claimant, the (;o. being at liberty to use the name 
of the firm in defending any action brought by 
claimant. At the time when this contract was 
entered into an action in this country had been 
commenced by claimant. It was defended by the 
CO. in the name of the firm, Sc in their pleadings 
the CO. stated tliat E., who was a married woman, 
had become the surviving partner of the firm. 
Judgment was given against the firm, but no execu- 
tion had been issued thereunder. Sc it appeared 
that B., who resided in the Argentine Republic, 
had no property in this country. E. brought an 
action against the co. to enforce the contract 
of indemnity. 

It was objected by the co. that it had not been 
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SecL 7. — Enforce^mnt of UahiUiy : Svh-aeet 5. 

Sect. 6 ; Subsecia* 1 2. Sects, 0 dS? lO.] 

shown that E. had any separate estate, & that she 
would therefore not be liable to claimant : — Held : 
as it appeared that E. had no property in this 
country, & as no steps had been taken to enforce 
the judgment in the Argentine Bepublic, she was 
not damnified by the jud^ent against the firm, 
& she was not therefore entitled to relief under the 
contract of indemnity. — EduoWes v. Argentine 
J iOAN & MERCANTII.B AGENCY CO., l/TV. ( 1890 ), 63 
L. T. 304 , C. A. 


Sect, 8.^RIGHT OF INDEMNIFIER. 

SuB-SEcrr. 1 .— Set-Off. 

Set-oDC generally, ace R. S. C., Ord. 19, r. 3 ; 
Set-Off. 

1898. Set-olT of securities in hands of party 
indemnified.]'— In covenant upon a deed of 
indemnity, whereby pltfs. covenanted to indemnify 
the Bank of England against advances to L. & B. 
on bills of exchange, to the amount of £100,000, 
& deft. & others a^eed to sub-indemnify pltfs. 
to the same amount in certain aliquot propoHions, 
of which doft.*8 proportion was £5,000 , & pltfs. 
alleged that they had been obliged to pay the who le 
£100,000 to the bank, & demanded of deft, his 
proportion of £5,000 : in which action pltfs. had 
judgrnont upon demurrer ; the ct. refused to refer 
it to the master to compute the iirincipal & 
interest due on the deed ; considering that it was 
not a mere question of computation of principal 
A interest, but that it was open to deft, before the 
sheriff’s jury to enter into questions of collateral 
satisfaction of pltfs.’ demands from securities & 
effects of L. A B., the principals, in their hands. — 
Denison v. Maiu (1811), 14 East, 622 ; 104 E. B. 
741. 

1899. Whether set-off sustainable.] - - In an 
action of covenant for not Indemnifying against 
taxes no plea of set-off can be sustained. — 
(Yk)per V. Robinson (1818), 2 Cliit. 101. 

1900. Count on a bond for £100, | 

conditioned to indemnify pltf. against certain 
actions : breach, that i)ltf, was sued on one of 
tliom, & obliged to pay £9 10s. 6d. & was not 
indeninilied. Plea ; set-off of an amount averred 
to bo equal to pltf.’s claim ; but the plea did not 
show what amount was duo on the bond. 
Demurrer i—Held : set-off could not bo pleaded 
to a bond conditioned for indemnity ; &; a plea of 
set-off to a bond, under 8 Coo. 2, c. 24, s. 5, is not 
good, unless it shows what amount is justly due on 
the bond ; & for both reasons the plea was bad. — 
Attwooll V. Attwooll (1853), 2 E. B. 23 ; 

1 C. L. B. 242 ; 22 L. J, Q. B. 287 ; 21 L. T. O. S. 
09; 1 W. B. 325 ; 118 E. B. 677 ; aub nom. 
Atwool V. Atwool, 17 Jur. 789. 

Anyuttaiioiia : — Rsfd. Johnson v. Diamond (18JJ), 11 K\ch. 

7a ; Brown v. Tlbbotts (1862), 6 L. T. 385. 

1901. .]— Pltf. signed & delivered to deft. 

the following document: “In consideration of ^ 
>our having at my request, agreed to become a j 
director of the Surrey Cas Association, A to bo j 

act as director thereof, I hereby undertake & 
agree to guarantee, indemnify, & save you harm- 
h^ss from & against all losses, costs, charges, 
damages <S5 expenses, which you mav bear, incur, 
sustain, or be put to by reason tnereof, or on 
account of actions as such director ; & 1 do hereby 
further agree to accept a transfer of twenty-four of 
your shares in the said association when thereunto 
requested by you, such transfer to be at my own 


expense, costs & charges, & I hereby undertake 
to pay all calls & instalments for & in respect of 
such shares.” Pltf. having afterwards sued deft, 
fora debt : — Held : deft, might set off the expenses 
incurred by him as a director as money paid for 
pltf.’s use. — Hutchinson v. Sydney (1864), 10 
Exch. 438; 3 C. L. B. 175; 24 L. J. Ex. 26; 
24 L. T. O. S. 117 ; 3 W. B. 66 ; 166 E. B. 608. 

1902. .] — If C. gives an indemnity to A. & 

B. covenants to assign his apes aucceaaionia to 
the benefit of that indemnity to D., when apes 
aucceaaionia is realised, B. immediately becomes 
a trustee for D., & 0. cannot claim to set off a debt 
due to him from B. before satisfying the demands 
of D. — Be PoULTER, POULTER V. POULTER, 
Edwards v. Poulter (1912), 66 Sol. Jo. 291. 

Set-off in contract for guarantee.] — See Part 
VI., Sect. 3, sub-sect. 2, ante. 


Sub-sect. 2. — Rights op Contribution 
FROM Joint Indemnifibr. 

Sec, now, R. S. C., Ord. 10, r. 1. 


Sect. 9.— RIGHTS OF PERSONS INDEMNIFIED 
INTER S£. 

1903. No right of contribution — When not liable 
to common demand.]- -A lessee of land assigned 
part of tlie land to A. for the residue of the term, & 
other port to B. for the residue of the tenn, less 
ten days, at apportioned rents, covenanting in 
both cases to pay the rent due to the original 
lessor &> to indemnify. 

The lessee having become bkpt.. A., on the 
application of the lessor & on threat of distraint, 
paid the whole rent under the original lease ; — 
Held : as A. &; B. were not liable to a conunon 


tribution as against B. — ^Johnson v. WIld (1890), 
44 Ch. D. 146 ; 69 L. J. Ch. 322 ; 62 L. T. 637 ; 
38 W. R. 600 ; 0 T. L. R. 259. 

Rights of co-sureties Inter se.]— Paii Vlll., 
ante. 


Sect. 10.— DISCHARGE OF INDEMNITY^ 
Discharge of guarantee.] — See Port IX., ante. 

1904. Effluxion of time — Bastardy bond — 
Bastard becoming of full age.] — The obligation 
entered into in a bastardy bond conditioned to in- 
demnify the parish against the costs, charges, etc., 
by reason of birth, maintenance, & education of a 
bastard child, is at an end when the bastard 
attains the age of twenty-one years, & maintains 
himself A does not cover charges incurred on the 
bastard subsequently becoming chargeable to the 
pai'ish. — ^Wandlky v. Smith (1836), 2 Cr. M. & B. 
no ; 1 Gale. 356 ; Tyr. & Gr. 194 ; 6 L. J. M. C. 30 ; 
150 E. R. 303. 

1905. Act of parties — Party indemnified — Debt 
taken upon himself.] — B. & 0. were jointly bound 
as sureties for A. ; D., the wdfe of A., charged her 
separate estate to indemnify B. from all losses, 
etc. The whole loss was borne by B. alone, who 
afterwards, wiUiout the concurrence of D., released 
C. his co-surety : — Held : D.’s separate estate was 
thereby releas^ from the moiety of the losses. — 
Hodgson v. Hodgson (1837), 2 Keen, 704 : 7 
L. J. Oh. 6 ; 48 £. B. 800. 

Annokdion : — Reid. Bolton v. Salmon, [1 891] 2 Ch. 48. 
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1906. 


-.] — A., OS surety for hk 


sons B. & C,f mortgaged real estate to M., to secure 
to M. the payment of £2,500 due from B. & C. 

& B. & C. gave A. a bond to indemnify him i. 
respect of the mtge. A., by will, devised the mtgcd 
estate to B., &; gave the residue of his estate tc 
trust<»es, on trust to pay liis funeral & testamentar 
ex|)en8es & all his debts, & in particular all sunn 
which might be charged upon the property 
devised to B. i — Held : testator took the debt 
on himself, & the £2,500 was payable out of liia 
estate so as to exonerate the principal debtors.- 
Muskkt V. Cliffe (1848), 2 Do G. Sm. 213 ; 1_ 
li. T. O. 8. 372 ; 64 E. B. 109 ; sub nom. Mushet 
v. Cliffe, 17 L. J. Ch. 209 ; 12 Jur. 739. 

1907. Fraud — Secret agreement with 

creditors.] — Pltf. becoming insolvent compounded 
with his creditors, A: entered into a deed by which 
it was agreed that bills should be given to the 
creditors for 5s. in the pound, which were 
guaranteed by T. M. The creditors covenanted 
not to sue while these bills were running, & ngreoc 
to discliarge pltf. from all claim when the bills fo’ 
.5.9. in the pound were paid. There was also a 
covenant w^hereby the creditors covenanted tc 
indemnify pltf. in respect of outstfinding bills ii 
their hands at the execution of the deed. 11. F 
A P. M. were, at the time of the execution of th 
composition-deed, holders of acceptances of pltf. 
th<‘se bills pltf. w^as afterwards sued upon, A 
compelled to pay, with costs. II. P. was sued on 
the covenant to indemnify pltf., & he pleaded tha 
before the (‘xecution of the deed it had been 
agreed between pltf. & deft. & his partner, P. M. 
that in addition to the composition of 5.9. in th 
pound pltf. should pay in full a portion of his debi 
to them, &J should pay the composition of 59. 
in the pound in cash instead of by bill, & that thii 
agreement was unknown to the other creditors, Ac 
that J. P. A P. M. had executed the deed to indue 
the other creditors to believe that they had 
received a similar composition with the rest. — 
Held : the transaction was fraudulent, & pltf. 
could not recover upon the covenant to indemnify. 
— Higoins V , Pitt (1849), 4 Exch. 312 ; 18 

L. J. Ex. 488 ; 15 L. T. O. 8. 139 ; 151 E. 11. 1231. 

Annotations : — Refd. Mallalicu v. Ilodjfson (1851), b 

0S9 ; Haddun v, Ayers (1858), 1 JC. A. E. 118. Mentd. 

liowos V. Foster (1858), 0 W. K. 257 ; Atkinson v. Don by 

(1801), 0 H. Ac N. 778 ; DauglisU v. Teunent (1800), 8 

h. 1. 

1908. Adverse order suffered by 

consent — No effective defence available,] — In an 
action for the breach of a covenant of indemnity 
contained in an indenture of Nov. 1842, the declara- 
tions set forth an indenture of Jan. 1809, being a 
settlement made on the marriage of A. with B., 
by which provision was made for effecting a policy 
of assurance on the life of B., the proceeds of which 
were to be subject to the appointment of A. & B., 
or of the survivor, in favour of a child or children 
of the marriage ; it then set out a settlement of M ar. 
1840, made ufiou tlie marriage of O., a daughter of 
A. & B., with D., reciting the death of A. without 
having exercised the power of appointment, by 
which deed 0., w'ith the consent of D., her then 
intended husband, assigned all her interest in any 
fortune to which she might become entitled under 
the will of her mother to trustees, for the separate 
use of C., with a power of appointment bv t. in 
favour of children of that marriage. Of these 
deeds no profert was made. The 

set out, with profert, the indenture of Nov. l^fz, 
reciting the death of B., that she had made * 
dated in July, 1840, whereby she appointed the 
sum of £2,000 to be settled “ upon the trusts 


declared in the indenture of settlomout of Mar, 
1840, so far as the rules of law As equity would 
permit, & she hod power so to direct As appoint, 
out if she had not such power, then she willed 
appointed that the £2,000 should be paid to 0.. or 
as C. should by writing direct Ac appoint, for her 
separate use,*' A: further reciting that by another 
indenture tlie pitfs. became trustees under the 
indenture of Mar. 1840, that they had received 
the £2,000 which was property of a personal nature 
to which 0. was benencially entitled under the will 
of B., Au that the same was in their hands subject 
to, & charged in equity with, the trusts iff the 
indenture of Mar. 184*0, that 1>. was desirous 
to obtain frem pltf. a loan of the £2,000, As that it 
was considered that B. had not ])ower to a])poiiit 
the £2,000 to be settled upon the trusts of the 
indenture of Iklar. 1810, As therefore that, under the 
alternative appointment made by her, C. had 
become entitled thereto absolutely for her separate* 
use, but that a question luul btH?n made whether 
it was not subject to the assignment made by the 
indenture of Mar. 1810, wherefore the said 0., 
with the a))probation of 1)., her husband, had 
liroposed A: consented that tlio £2,000 should be 
paid to pitfs. as trustees, to be held by them 
the trusts thereiti declared, they being indemnifled 
by (/. Ac D. 

The declaration then avi'iTcd that the £2,000 
had been accordingly lent by pitfs. to D. ; that 
that sum remained unpaid ; that, by an inden- 
ture of Sept. 1845, T. 8. Ac others were appointed 
trustees of the indenture of Mar. 1840, in place 
of pitfs. ; that *r. 8 ., os such trustee, had 
comm(*nced a suit in Chancery against pitfs. ^ 
others to compel them to invest the £2,000 so lent 
to 1). ; that D. had notice of the ))receeding8, Ac 
w/is required to take upon himself the defence 
thereto, Ac to indemnify pitfs. ; that 1). doclming 
to take upon himself the defence, pJtfs. consented 
to an order wliereby they became liable to transfer 
to the aeeountant-general a ceitain amount of 
stock, Ac were put to expense : \nm, 

were not preclutfod from reeovoring upon deft, a 
contract of indemnity, by their haying consented 
to a decree before hearing— it not being 8bo\^ 
the decision could bo in any d(‘greo affected by the 
St ago of the cause in which it wai» jironounccd, or that 
jdtfs., by incurring the expense of presocutmg tlie 
suit to the hearing, could have maiie any effectual 
defence, or have diminished the damage consequent 
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2 Exch. 350. ^ ^ ^ 

1909. Party giving Indemnity— Revocation 

In course of legal proceedings,] —Deft, to an 
for the infringement of a iiatent, not being willing 
to defend the action, agreed to allow 
he macliino which was the subject of J-ho action, 
M do so in his name on being indemnified against 
tJie costs. The indemnity as to the costs of tho 
action was given, Ac deft, signed a retaiiier to the 
lolr. of tho maker of the machine to act as ^ir. 
n the action, Ac in any appeals. An appeal to 
iie House of Lords having been presontod by the 
naker, deft., on the ground that he reused 
zive him a further indemnity, purported to vmli- 
Jraw his retainer to his solr., & instructed another 
aolr. to take steps to withdraw the appeal, ino 
*osts of the proceedings up to the time of tho 
x» tho Ilouao of Lords had boon paid & 
odged for the costs of that appeal : — Held: deft. 
>eing fully indemnified against the costs, bad no 
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Sect, 10 . — Discharge of indemnity.] 

right to revoke the retainer, or otherwise interfere 
with the proceeding, & an injunction must be 
granted r^raining him from doing so. 

Qu. : whether deft, could have interfered even if 
the indemnity which he had accepted did not prove 
sufficient. — Montforts t>. Marsden, [1896] 1 Oh. 
11 ; 64 L. J. Ch. 62 ; 71 L. T. 620 ; 12 R. 198, C. A. 

1910. Mistake— By party giving indemnity — 
Mistake of law.J — R., under the mistaken notion 
that he was, as heir-at*law of his father, entitled 
to shares in a joint-stock co. as realty, executed a 
deed by which he joined in indemnifying the 
directors in respect of certain advances made by 
them. It turned out upon inquiry that the shares 
were personal estate, & B. tiled his bill to be 
relieved from the deed, &> the ct. made a decree in 
his favour, which decree was upon appeal affirmed. 
— Broughton v. Butt (1868), 3 De G. & J. 601 ; 
28 I;. J. Ch. 167 ; 32 U T. O. S. 306 ; 6 Jur. N. S. 
231 ; 7 W. B. 106 ; 44 E. R. 1361, L. JJ. 


1911* Renewal of bill of exchange— Without 
knowledge of indemnifying party.l — ^A., at the 
request of B., ^ on his promise that he would 
share any loss or liability he might thereby incur, 
accepted a bill at three months for the accom- 
modation of O. At the maturity of the bill, C. 
being unable to meet it, it was agreed between the 
holders & A. ^ 0. without the knowledge of B. 
that another bill should be drawn for the amount, 
in substitution of the former acceptance. A. 
having been obliged to pay the second bill, sued 
B. on his indemmty : — Held : B.’s liability on his 
undertaking was not discharged by the renewal 
of the bill, the parties not standing in the position 
of creditor & principal & surety. — Way v. Hbarn 
(1862), 11 C. B. N. S. 774 ; 142 B. R. 1000. 

1912. S. P. Way V. Hearn (1862), 13 C. B. 
N. S. 292 ; 32 L. J. C. P. 34 ; 6 L. T. 761 ; 143 
B. R. 117. 

Bond for safe return of ship.]— 5ce Admiralty, 
Vol. I., p. 117, Nos. 228-229. 
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Part I. — Definitions and Characteristics. 


Sect. 1.— HIGHWAY. 

Sub-sect. 1. — In General. 

1. General rule.] — Where a way leads to a 
market town, or communicates with a gi'eat road, 
It is a highway, but if it leads to a chTireh, or to a 
vill, or to a i)articular house, it is a ])rivatc way, 
^ in a highway, which is called Via Reqia^ the 
King hath only the passage for himself A the 
people ; for the freehold of the soil is in the lord 
of the manor, or in the owner of the land on each 
side ; & if there are trees & other piofits there, 
they belong to him — Anon, (undated), 3 Salk. 
182 ; 91 E. R. 704. 

2. .] — If a way lead to a market, & 

were a way for all travellers, & did communicate 
with a groat road, etc., it is an liighway ; but if it 
lead only to a church, to a private house or village, 
or to fields, there 'tis a private way. But it is a 
matter of fact, & much depends upon common 
reputation. If it be a public way of common right, 
the parish is to repair ft, unless a particular person 
bo obliged by prescription or custom. Private 
ways ore to be repaired by the village or hamlet, 
or sometimes by a particular person (Hale, C. J.). — 
Austin’s Case (1672), 1 Vent. 180 ; 86 B. R. 128. 


3. .] — R. V. Enfield (Inhabitants) (1819), 

cited in 2 Burn’s Justice of the Peace, 30th 
ed. at p. 091, n. 

Annotation : — Refd. 11. e. Hate Fulford (185G), Dears. 

B. 71. 

4. .] — A way ceases to be a “ public 

highw'ay ” wdiore the access to it at either end has 
become impossible by reason of ways leading to it 
having been legally stopped up. — ^Baeley v, 
Jamieson (1876), 1 0. P. D. 329 ; 34 L. T. 62 ; 40 
J. P. 486 ; 24 W. R. 450. 

Annotations : — ^Refd. Tyne Improvement Comre. r. Imrle, 

A. -(9. V. Tyne lmpro\omont Comrs. (189U), 81 L. T. 174 ; 

«. C. By. r. Bnlby-^\iUi-Ucxthorpo U. C., A.*G. r. G. C. Ry.. 

[1912] 2 Ch. 110. 

5. .] — (1) A tenant for life cannot 

dedicate a way as a highway as against the re- 
mainderman. It is by the continual passage of 
people who wish to go along a particular wajr, that 
evidence of there being a highway is established. 

(2) It is perfectly true that it is a necessary 
element in the legal definition of a highway that 
it must lead from one definite place to some other 
definite place, & that you cannot have a public 
right to indefinitely stray over a common for 
instance. It is a very common notion that such 


PART 1. SECT. 1, SUB-SECT. 1. 

». Over what highway may exist — 
Bridges <fr approocAee.)— The word 
•* highway In Kural Municipality Act 


(Sask.), 1900, s. 218, does not include 
bridges &: approaches along the high- 
way. — Robebtson V. Sherwood 
Rural Municipalitt, [1917] 2 W. W. 
U. 106; 10 Sask. L. R. 83; 34 


D. L. R. 147.— CAN. 

b. Margins on road side.] — 

A public road inoludes a fair nuuirln 
on cither side thereof, which may be 
used for purposes in connection with 
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a right can be acquired. . . , Tliere is no such 
right as that known to the law. Therefore, then 
must be a definite terminus, & a more or lesi 
definite direction (Wills, J.). 

(3) Where the right of passage exists on the part 
of the public, where the road over a common 
or an unenclosed space, or anything of that kinc 
which would naturally be taken, is foundrou, 
or is allowed to become foundrous, the public 
. . . have a right to deviate right or left in ordci 
to get along upon those parts that are less foundrou; 
(Wills, J.). 

(4) licpair by the paiish is always if it is mad^ 
out, a strong indication of the public right. I. 
is a burden accepted by the parish which would 
not be accepted unless there was a public wa> 
(Wills, J.). — Eyre v. New Forest IIiaiiwA'i 
Board (1892), 60 J. P. 617 ; on appeal, 8 T. L. 11 
648, C. A. 


Annotations : — As to (1 ) Consd* Shoarburn r. Chertsey K, D. C 
(1014). 78 J. P. 280. Refd. A.-O. v. Antrobus, [1005 
2 Cb. 188 ; Paris v. Lymlngrton II. D. C. (1011), 75 J. 1*. Jo 
88. As to (2) Consd. Kobmsou v. Cowpen L. B. (180.}) 
02 L. J. g. 13. 610; Mosor v. Amblcside U. D. C. (1026) 
89 J. P. 118. Reid. Tyne Iinprovemont Ooinrs. v. Iinrie 
A.-G. V. Tyne linprovement Comrs. (1800), 81 L. T 
- - - ... - ^ ^ Lloyd, [1001 


As to (4) Reid. Campbell Davys 

Leigh U. C. v. King, [1001] 1 K. B. 717 


174. 

2 Ch. 518 ; _ 

Brockman v. Folkestone Corpn. (1911). 76 J. P. 00 
Cabab6 v. Walton-upon-Tliamos District Council, [1012 
2 K. B. 432. 


Distinguished from easement.] — See Nos. 486 
487, post 

6. Over what highway may exist — Way leading 
to navigable river.] — It, v. St. Issey (Iniiabi 
TANTS) (1840), 14 L. T. O. S. 176 ; 13 J, P, Jo. 745, 

Or ferry — Presumption of dedication.] 

— See No. 62, post, 

7. Common — Whether jus spatiandi 

included.] — Eyre v . New Forest Highway 
Board, No. 5, ante, 

8. ,] — Blundell v, Catterall, 

No. 18, post. 

See, generally. Open Spaces. 

9. Artificial structure — Erected under 

statutory powers.] — Pltfs., the Improvement 
Comi*s. of the river T., acquii’ed certain lands & 
constructed a pier under statutory powers, the 
work being done at intervals between the years 
1854 & 1891, The public were in the habit of 
using the pier as a promenade A for various pur- 
poses of pleasure & recreation, pltfs. alleged that 
they never desired nor intended to preveiit the 
public from so using it as a matter of favour. 
Finding, however, that a claim as of right was 
being set up, pltfs., on Dec. 21, 1897, placed 
barriers across the landward end of the pi<*r, & 
ordered the pier to be closed for twenty-lour 
hours. Thereupon the mayor & other officers of 
the adjoining borough of S., being refused 
admission broke down the barriers also certain 
permanent gates across the pier. I’ltfs. now 
sued them for the trespass. At the same time an 
action was brought against the comrs. in the name 
of the A.-G. alleging that the said pier & the 
several parts thereof had been from time to time 
dedicate to the use of & accepted by the public 
a« a common & public highway ; — 11 eld: (1) a 
right of way coiild exist over a structure erected 
under statutory powers ; (2) an owner nught 

dedicate his land for purposes of recreation ; 
(3) pltfs. must be presumed to have dedicated a I 


simple right of way within certain assigned limits. 
— Tyne Improvement Comrs. v, Imrib, A.-G. 
V, Tyne Improvement Comrs. (1899), 81 L. T. 174, 

10. Once a highway always a highway.] — 
Dawes v, Hawkins, No. 270, post, 

11. .]— Lee r. Patrick (1864), 28 J. P. 

Jo. 276. 

12. Effect of disuse.] — Harvey v, Truro 

Rural Council, No. 454, post, 

13. River.] — Simpson v, A.-G., No. 196, 

post, 

14. .] — A triangular piece of ground, on 

one side bordering a river &; contiguous to a 
bridge, & on another formerly open to an ancient 
highway leading to the bridge, was fenced in 1871 
by the then highway authority to prevent nuisance, 
the fence extending from the bridge to the wall of a 
house which formed the third side. The person 
who siiu’O 1890 had owned the house treated the 
ground as his own, & pltfs. as highway authority 
brought this action to establish their right to 
remove the fence at will ; — Held : on evidence of 
user before ilie fencing, the ground was a public 
highway between the land & the river, & was also 
part of the highway to the bridge, & the erection 
of the fence did not prevent its being a highway. 

The true view is that this was part of a very 
ancient highway, once a highway always a high- 
way (Swinfen-Eady, j.). — St. Ives Corpn. v, 
Wadsworth (1908), 72 J. P. 73 ; 6 L. G. R. 306. 

Effect of closing one end— Highway be- 
coming a cul-de-sac.] — See Nos. 45, 46, po^t. 

15 . Effect of closing both ends.] — 

BAiufiY V, Jamieson, No. 4, ante. 

Closing & diversion of highways generally.] — 
Sec Part XII., po^t, 

16. Carriage way — Includes footway.] — Davies 
V, Stephens, No. 219, post, 

17. .] — I apprehend tliat the free 

right of way with horses, carts, waggons, or 
carriages, gives also a right of way without horses, 
carts, waggons, or carriages. The greater right 
carries with it the lesser (Amphleot, L.J.). — 
Wells v, London, Tilbury & Southend Ry. 
Co. (1877), 5 Ch. D. 126 ; 37 L. T. 302 ; 41 J. P. 
452 ; 25 W. R. 325, C. A. 

18. Foreshore —Not a highway.] — The public 

have no common law right of bathing in the 
sea ; 6c, as incident thereto, of crossing the 

sea shore on foot, or with bathing machines, for 
that purpose. 

Many i^ersons who reside in the vicinity of wastes 
& commons, walk or ricie on horseback, in all 
directions, over them, for their health <& recreation ; 
& sometimes, even in carriages, deviate from the 
public paths into those parts which may be so 
travereed with safety. In the neighbourhood 
of some frequented watering places, this practice 
prevails to a very great degree ; yet no one ever 
thought that any right existed in favour of this 
enjoyment, or that any justification could be 
pleaded to an action at the suit of the owner of 
he soil (Abbot, C.J.). — ^Blundell v, Catterall 
,1821), 6 B. & Aid. 268 ; 106 B. R. 1100. 


An not at unis :—FoM, Llandudno U. 0. v. Woods, [1899] 
2 Ch. 705 ; Brlackiuari v. Matloy, [1904] 2 Ch. 313. Reid. 
A.-G. y. Chamhers (1851), 4 Do G. M. & G. 206 ; Froo 
FiHhcis & Droffers of Whitstablo Co. v. Gann (1863), 13 
U. B. N. K. 853 ; llobinBou v, Cowuor L. B. (1893), 62 
L. J. g. B. 619 ; Behrens v. Uichards, [1905] 2 Ch. 614 ; 
Fitzhardlngo v. Purcell, [1908] 2 Ch. 139. Mentd. Bouest 


the road. — H aurendro Coomar Ciiow- 

DHRX V. TARAMON-LB CHOWDHRAIN 
(1879), 7 C. L. R. 272.— -IND. 

0 . Roads of joint stock companies.] 
— Hoads of joint stock cos. are not 
publio roads or highways within 
22 Viet. o. 54, s. 336. — K. v. Brown 


(1863), 13 C. P. 356.— CAN. 

d. Allowance for road — Lying 5c- 
tween two counties.] — SembU: an 
allowance for road lying between two 
counties, but not opened, is a road 
within 22 Vlot. c. 64, s. 326.— Kc 
Waterloo County Corpn. & Brant 


County Corpn. (1864), 23 U. C. R. 
637.— CAN. 

0 . Streets laid omt by Crown sur* 
veyor^Not slaked outf^-Al: never used, 1 — 
Streets laid out under C. S. U 0. o. 54, 
8. 313, in the original plan of a town by 
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Sect, 1. — Ilightoay: Svh-secia, 1, 2 <fe 3.] 

V. Bpon (1820). 1 Knapp, 80; Tyson r. Smith (}§39). 

0 AoT & El. ide : Boautort v, Swansea porpn. (18^9). 

3 Exch. 413 ; A.-6. v. Hanmer (1838), 27 L. J. Ch. 837 ; 

A.-0. V, TomlJuo (1879), 40 L. T. 775 ; nchc»ter v. I^h- 

l6l<rh(1889). 61 Li. T. 477 ; Parker t;. Clegg (1903),2 L. G. R. 

808 ; Mercer v. Donne, [1904J 2 Ch. 634 ; Foster t>. 

Warblington U. C., [1900] 1 K. B. 648 ; Denahy Ik 

Cadeby Main Collieries v. Anson, [1911] 1 K. B. 171. 

19 , ,j — ( 1 ) The public have no 

right at common law to enter upon the forcahore 
except for the purpose of navigation or fishing. 
They are not entitled to cross the shore even for 
the purpose of bathing or amusement. 

(2) Tlie sands of the seashore are not in the full 
sense of the word a highway. 

(3) A more extended right to use the foreshore 
may be gained by iirescriiition or by custom 
eitlier by individuals or by the temporary or 
permanent inhabitants of the place in which 
the foreshore is situate, but the existence of 
this more extensive right must be proved, & 
will not be presumed in the abs(*nce of proof. — 
Llandudno Urban Council v. Woods, [ 1899 ] 


2 Oh. 705 ; 08 L. J. Ch. 623 ; 81 L. T. 170 ; 63 
J. P.775 ; 48W. R. 43; 43 Sol. Jo. 689. 

Jnnniatiom : — An to (1) Be!d. Brlnckman v, Matley, [1904] 
2 (1i. 3i.i. Generally, Befd. Behreus v. lUebards, [1906] 
2 Ch. 614. Mentd. Yeatman u. UorabeiHor (1912), lOT 
li. T. 742 ; A.-G. v. Sewell (1918), 68 L. J. K. B. 425. 

20 , .] —Tlie public have no common 

Jaw right to use the foreshore or to pass & repass 
tiiereon for the purpose of bathing in the sea, 
whetlior tlie foreshore is the property of tho Crown 
or of a private owner.— Urincicman v, Matj,ey, 
[J904J 2 CJi. 313 ; 78 L. J. Ch. 042 j 91 L. T. 420 ; 
68 J. P. 534 ; 20 T. L. 11. 671 ; 48 Sol. Jo. 639 ; 
2 L. a. 11. 1057. C. A, 

Annotations^ : — ^Refd. Bohpoufl u. Richards, [1905] 2 Ch. 011 : 
lilzhardingo v, Purcell, 11908] 2 Ch. 139. 

See^ (fcnerally, Waters & Watercourses. 

21. Wastes or commons.] — Blundell v. 
CArrERALL, No. 18, ante. 


SuB^SBCT, 2 . — ^Kinds of IhaHWAY. 

22. King’s highway — Distinguished from foot- 
way.]— Anon. (1646), Moore, K. B. 6 ; 72 E. R. 
400. 

23. - -.] — R. Saintiff, No. 20, po^it, 

24. Same as “ communis strata,”] — 

An indictment for a nuisance “ in communl strata 
aive alia via regia^'* is good. — R. v, IIaiumond 
( 1717), 10 Mod. Rep. 382 ; 1 Stra. 44 ; 88 E. R. 
773. 

Jnmtalifyn : — ^Reld. R. v. Haddock (1737), Andr. 137, 

26, Turnpike road under temporary Act 

— ^Temporary Act continued.] — R. v, Lordsmbre 
(Inhabitants), No. 803, post 

26, Distinguished from bridleway.] — 

“ Highway ” is tho genm of all public ways, as 
well cart, horse, & footways ; & yet an indictment 
lies for any one of these ways, if they be common 
to all the Queen’s subjects having occasion to 
pass there ; that is, if it be a footway only common 
to them all, or a horseway & a priino-way ; & 
these are not altce regies vim^ for that is the great 
highway common to cart, horse & foot, that please 
t<» use it (Holt, C.J.).— R. v. Saintiff (1704), 0 


Mod. Rep. 255 ; Holt, K. B. 129 ; 2 Ld. Baym. 
1174 ; 1 Salk. 359 ; 87 E. R. 1002. 

27. Disting^hed from packway.]— B. v. 

Saintiff, No. 26, ante. 

28. Bridleway.]— R. v. Saintiff, No. 20, ante. 

29. .] — R, V. Salop (Inhabitants), No, 32, 

post, 

80. Pack & prime-way.] — R. v, Saintiff, No. 
26, ante, 

81. Footway.] — R. v, Saintiff, No. 26, avde. 

82. .] — There is no doubt that a public 

footway or bridleway is a highway (Lord Ellbn- 
BOBOUGH, C.J.). — R. V, Salop (Inhabitants) 
(1810), 13 East, 95 ; 104 E. B. 303. 

Annotation : — Mentd. R. v. Sutton Coldfield Overseers 

(1874). L. R. 9 Q. B. 163. 

83. Perry — In natTU*e of highway.] — A ferry 
is in nature of a highway (Parker, 0.). — Hilton 

V, Scarborough (Lord) (1714), 2 Eq. Cas. Abr. 
171 ; 22 E. R. 147, L. C. 

See^ generally, PERitiES, Vol. XXIV., pp. 968 el seq. 
Foreshore.] — See Nos. 18-20, ante. 

34. Towing path.] — The public are not 

entitled at common law to tow on the banks of 
ancient navigable rivers. — Ball v, Herbert 
(1789), 3 Term Rep. 253 ; 100 E. R. 660. 
Annotatimia Blundell r. Catterall (ISSil). 6 B. & 

Aid. 268. Expld. Winch v. Thames Conservators (1872), 
L. R. 7 C. P. 458. Befd. Coloheator Corpn. v. Brooke 
(1845). 7 Q. B. 339. Mentd. A.-G. V, Torino (1879). 12 
Ch. D. 214. 

35. .] — Defts. were a corpn. constituted 

for tho purpose of the upper navigation of the 
river Thames by Thames Navigation Act, 1866 
(c. 89) under that Act & the previous statutes 
relating to such navigation, defis. acquired for 
the public by parol agreement with the owners of 
the land, tho use of the towing paths along the 
river, & the right to take toll, which they accord- 
ingly took, tor the use of such towing paths as 
well as for the use of the navigation generally : — 
Held: (1) defts. haci power to niaintriia repair 
the towing path. A: having invited the public to 
use it, & taken U>11 as tliey were authorised to do 
for the use of it, they wore bound to take reason- 
able care that it was in a reasonably lit condition 
to be used as a towing path ; (2) the towing path 
was not confined to the mere beaten track made by 
single horses towing down the stream, but included 
also so much of the bank as was necessary As 
proper for tho imrpose of towing barges. 

Although there is no public right at common 
law of towing on the banks of a navigable river, 
tbero may be a good dedication of the banks to the 
public for limited puri) 08 e of towing. — Winch v, 
TiiAMBS Conservators (1872), L. R. 7 0. P. 458 ; 
41 L. J. 0. P. 241 ; 27 L. T. 95 ; 36 ,T. P. 646; 20 

W. R. 949 ; affd, (1874), L, R. 9 0. P. 878, Ex. Oh. 

Anmiattona : — As to (1) Refd. Forbes v. Lee Ck)nBorvano 7 
Board (1879). 4 Ex. D. 116; Grldley u. Thames 
Conservators (1886), 2 T. L. R. 469 ; Thames Conservators 
v. Kent, [1918] 2 K. B. 272. As to (2) Reid. Lee Conserv- 
ancy Board v. Button (1879). 12 Ch. D. 383. O^raUv, 
Mentd. Thomas v. Quartermalno (1887), 18 Q. B. D. 685 , 
Yarmouth v, France (1887), 19 Q. B. D. 647 ; Nesbitt v, 
Mablethorpe U. D. O., [1918] 2 K. B. 1. 

Su, generally. Railways ; Waters & Water- 
courses. 

38. River.] — A public right of navigation in a 
river or creek may be extmguisbed either by an 
Act of Parliament or writ of ad quod damnum At 


the Crown surveyor are public Idgh- 
ways, Uiough not staked out uponfhe 

f round, 8r never opened or used. — 
t. V, Great Wksterv Ry. Co. (1862), 
21 U. C. R. 656.— CAN. ' 

FART 1. SECT. 1, SIIB>SECT. 2. 

84 1. Towing path ,] — ^Thc iiackway 
along a oanal, vested in the Grand 


Canal Company by 11 & 12 Geo. 3 (Ir.), 
o. 31, Is a public highway. — R. ti. 
Ratumineb Sc Rathqar Imfrovbmxnt 
COMBB. (1864), 11 L. T. 281.— IR. 

f. Stahiif labour road.] — Statute 
labour had been performed on parts of 
a road, but only to a very limited 
extent : — Held : not suflloient to estab- 
lish the road as a public highway under 


22 Viet. o. 61.— R. v. 
C. P. 282.— CAN. 


Hall (1866), 17 


g. Hoads laid out by private persons 
— Not highways before dedication .] — 
VaNNATTA e, UPLANDS, Ltd. (1913), 
25 W. L. R. 86 : 12 D. L. R. 669 ; 18 
B. C. R. 197.-^AN. 

h. Common staircase — In nature of 
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inquisition thereon, or under certain circumstances 
by comrs. of sewers, or by natural causes, as the 
recess of the sea or an accumulation of mud, etc., 
Sd where a public road obstructing a channel, once 
navigable, has existed for so long a time that the 
state of the channel at the time v^en the road was 
made cannot be proved ; in favour of the existing 
state of things it must bo presumed that the right 
of navigation was extinguished in one of the modes 
before mentioned, & the road cannot be removed as 
a nuisance to that navigation 
Every creek or river into which the tide flows is 
not on that account necessarily a public navigable 
channel, although sufficiently large for Hiat pur- 
pose. 

A navigable river is in the nature of a highway 
(Holboyd, J.). — R. V. Montague (1826), 4 B. & 0. 
698 ; 6 Dow. & By. K. B. 616 ; 3 Dow. & By. 
M. O. 292 ; 4 L. J. O. S. K. B. 21 ; 107 E. B. 1183. 
Annotations : — Coosd. Sim E. Bak v. Ang Yong Huat, 
[1023] A. O. 429. Retd. CulchOBtor Corpu. ti. Brooko 
(1846), 7 Q. B. 339 ; R. v. Uorusea (1854), 18 J. P. 134 ; 
Williams v. Kjrton (1858), 2 H. & N. 771 ; Freeman v. 
Tottenham & Hampstead Junction Ry. (1865), 11 L. T. 
702. Mentd. llcbester v. llaibhloiKh (1 889), 61 L. T. 477. 

37. .] — Simpson v. A.-G., No. 196, posL 

See, generally. Waters & Watercourses. 

38. Railways — Whether public highways.] — 
Great Northern By. Co. v. Eastern Counties 
By. Co. (1851), 9 Hare, 306 ; 7 By. & Can. Gas. 
643 ; 21 L. J. Ch. 837 ; 68 E. R. 620. 

Annotations : — Mentd. East Anglian Rys. v. Eastern Coaniios 

Ry. (1851), 11 (y. B. 775 ; Prince of Wales Assoo. ». 
HaiH31ng(1858), E. B. &E.183j L.B. &S.O.Ry. t). L.&S. 
W. Ry. (1869), 4 Do G. & J. 362 : Richmond Waterworks 
Co. & Southwark & Vauxhall Waterworks Co. v. Rich- 
mond, Surrey Vestry (1876), 3 CTi. D. 82 ; Jie Waking 
U. D. O. (Basingstoke Ganal) Act, 1911, [1914] 1 Ch. 300. 
See, generally. Railways. 

39. Occupation roads.] — Occupation roads 
laid out through an estate for ilie use & con- 
venience of the inhabitants are not thereby 
dedicated to the public. 

An estate was purchased for tlie purpose of 
building houses ; a part was laid out as private 
roads, & upon a partition, the owners taking the 
roads covenanted that the other freeholders ^ 
the occupiers of the lioiises should have the full 
use & enjoyinent of tlio roads in as absolute a 
manner «is if they were ])ubli(; roads ; — Held : 
a request to bo supplied with gas by a minority 
of the occupiers of houses was sufficient, without 
the consent of the frocholdera, to justify the 
breaking up the roads by the gas co. to lay down 
their pipes to comply with such request. On 
appeal the decision was affirmed , as every occupier 
had the same right, for the purpose of his use & 
enjoj^ent, to call in all such aid as he might have 
done if the roads had been public roads. — Selby 
V. Crystal Palace Gas Co. (1862), 4 De G. P. & J. 
246 ; 31 L. J. Ch. 695 ; 6 L. T. 790 ; 26 J. P. 
676 , 8 Jut. N. S. 830 ; 10 W. R. 636 ; 45 E. R. 
1178, L. JJ. 


Sub-sect. 3. — Whether Necessarily a 
Thoroughfare. 

40. General rule.] — If a passage leading fiom 
one part to another of a public street, though by 
a very circuitous route, made originallv for 
private convenience, has been open to all the 
world for a great number of years, without any 


bar or chain across it, & without any person passing 
through it meeting with interruption, it is to be 
considered os dedicated to the public, & it becomes 
a highway, to obstruct which is an indictable 
offence. 

To say that this right [of way] cannot exist 
because a particular place does not lead con- 
veniently from one street to another, would 
go to extinguish all highways where there is no 
thorouglifare (I.ord Ellenborough, C.J.). — B. 
V. Lloyd (1808), 1 Camp. 260, N. P. 

Amiotaiions : — Consd. Vernon t>. St. Jamos, Wostmlnstor 
Veatry (1880), 16 Ch. D. 440. Refd. Woodyor t>. Uaddon 
(1813), 5 Taunt. 125 ; 11. t». St. Bonodict, Cambridge (1821), 
4 B. 6c Aid. 447 ; Burraolough t\ Johnaon (1838), 8 Au. 
6c El. 99 ; Grand Surrey Canal C3o. v. Hall (1840), 1 Man. 
6c G. 392 ; Elwood v. Bullock (1844), 6 Q. B. 383; Healey 
e.BatleyCt^rpn. (1875), L. R. 19 Kq. 375 ; A.-G. & London 
Property Investment Trust t>. Richmond Corpn. 6c Gosling 
(1903), 89 L. T. 700 ; A.-G. v. Sowell (1918), 88 L. J. 1C. B. 
425. 

41. .] — (1) Trespass for entering plif.’s 

close & pulling down a wall therein. Plea : tliat 
the close was a public pavement within Metro- 
politan Paving Act, 1817 (c. xxix) ; that pltf. 
unlawfully & contrary to the Act, erected thei oon 
the said wall ; &, because the wall incumbered the 
pavement, & pltf. refused, on deft.’s request, to 
remove the same, deft, entered Sc pulled it down > 
Held : on motion for judgment won obstante vere- 
dicto, the plea was bad for not showing that it was 
absolutely necessary for deft., in oi*der to exer(’,ise 
the alleged right of passage, to remove the wall. 

(2) A public liighway may, in law, (‘xist over a 
place which is not a tlioioughfare. XVhether, in 
fact, it does exist or not, is a question for the 
jurv. — ^Bateman v, Bluck (1852), is Q. B. 870 ; 
21 L. J. Q. B. 400 ; 17 J. P. 4 ; 17 J nr. 08(1 ; 118 
E. R. 320. 

Amotalions : — As to (1) Refd. Bag^Uaw i\ Bu\<on li. B. of 
Health (J875), 34 L. T. 112. As to (2) Consd. Wnion r. 
St. James, Wostminster Vestry (1880). 10 Ch. 1). 449 : 
A.-G. & liondou Property Investment Trust v. Richmond 
Corpn. & Gofiling (J903), 89 L. T. 700. Eefd. Hailey v. 
Jamiobon (1876), 34 L. T. 02; A.-G. t». Howell (1018), 
88 L. J. K. B. 425. Gencrallv, Mentd. 8ul»-Marlno Tele- 
graph Co. V. Dickrton (1864), 15 C. B. N. H. 759. 

See, also. No. 4, ante, 

42. Terminus ad quom not public.] — In a 

proceeding against B. Sc C. to have it declared, 
tliat they had been trespiissei*s on the lands of A. 
it was pleaded to tlie effect that B, & C. had a right 
of way over tlieso lands as inhabitants of a neigli- 
bouring town Sc as two of the public. To this it 
was replied, that uiion the ti-ue construction of 
a local Act of Parliament the right of way, if any 
such had existed which was denied, Jiad bec/i 
thereby extinguished: — Held: (1) such au Act 
of Parliament is not to bo construed strictly as 
against the public, who were, in fact, no parties 
to the passing of the Act ; & (2) the provisions of 
such Act Sc tlie works which had been constructed 
thereunder, were not inconsistent with the 
existence of a public footpatJi over these lands ; 
(3) issues directed to try the fact of the existence 
of such right of way were properly directed, not- 
withstanding the confluence of two rivers, the 
locus ad quern might or might not be held to be a 
public place. 

Consideration of what is a public place as the 
terminus of a public footway. 

1 believe applt. is quite right in saying generally 
that a public right of way means a right to the 
public of passing from one public place to another 


hiQh^O€ByA — ^A common etalicase is in 
the nature of a highway, so as to 
siipimrt an action for damages on 
aoooimt of any injury from not 
properly securing a dangerous opening, 
or nuisance, that may do there made 


or placed. — ^Milne v. Saiiiu (1814), 2 
Dow. 390.-^COT. 

PART I. SECT. 1, SUB-SECT. 8. 
k. Roods used by Indians — Not 
neoessarUv highways — 50 Oeo* 3, c. 1, 


8. 12.1--BYIINBS t». Bown (1860), 8 
U. C. R. 181.— CAN. 

1. Road along canal hank — Open 
to public .] — ^A roadway along a oauaJ 
bank, at the canal harbour, though 
open to the public & a place of general 



2C4 


Highways, Steeets and Beidges. 


Sect, — Highway: Suh-secis. 3 <&: 4.] 

public place. It was suggested that by the law 
of Scotland there might be a public right of way 
from a given public place, but neither terminating 
in a public place nor leading to a public place. 

I douut whether that can be the law of Scotland 
any more than it is the law of England (Lord 
Obanwortu, C.). — Campbell v. Lang (1863), 

1 Eq. Rep. 08 ; 1 Macq. 461 ; 21 L. T. O. S. 119 ; 

1 W. R. 538, II. L. 

Jnnolaiimui : — As to (3) Consd. Bourko v. Davis (1889), 44 

Ch. D. 1 10. Refd. U. V. Thomas (1867), 3 Jur. N. 8. 713 ; 

A.-G. V. Anlrobus, 119051 2 Ch. 188. 

43 . ,] — Although a public way may 

pass through private property, it must have at 
each end a public terminus. The terminus of a 
public way may be suiUcient, although it have not 
in the ordinary sense an exit. It may be a cul de 
sac. But a mere private place, not admitting of a 
passage through or beyond it, cannot form the 
icrniinus of a public way. 

(2) Upon evidence satisfactory A uncontradicted 
showing a public right of way as far back as the 
memory of living witnesses can bo expected to 
extend, the jury may presume a previous enjoy- 
ment corresponding with that evidence. 

Non-user or obstruction of a public right of way 
may be evidence for the jury that tlio right does 
not exist, but qu, .* whether it can be evidence to 
show that the riglit lias been lost. 

It was contended that the learaed judge ought 
to have told tlie jury “ that evidence of the inter- 
ruption of the riglit of way for twenty-two years 
after 1827, acquiesced in by the public for that 
period, was suillcient in law to exclude such right 
of way on that part of the public.” I can lind no 
such provision as that in the law of Scotland any 
more than I can in the law of England. Whether 
a person excludes the public is a question of degree ; 
At the acquicsence of the public is also a question 
of degree, C^oiiainly the fact that a person has for 
twenty-two years prevented people fi*om doing 
what they had done before for ffu-ty years, does 
not of itself destroy the right (Lord Oran- 
WORTII, 0.). — ^YoUNU V. CVrUBERTSON (1854), 

I Macq. 466, IT. I.. 

Annotatunia : — As to (1) Consd. Bourko r. Duvls (1889), 

44 Oil. D. 110. Reid. li. r. Thomaw (1857), 3 Jur. N, 8. 

713; A.-G. V. Antrobus, (10051 2 C^h. 188. As to (2) 

Consd. Maun v, DitiOir (18^^)), 10 App. 378. Reid. 

Folkoslono Corpn. v. Brockman, 11914J A, C. 338 ; Thorn- 
hill V. Weeks (1914), 78 J. P. 154. 

44. Effect of closing both ends.] — Bailey r. 
Jamieson, No. 4, ante, 

45. Cul de sac — Caused by stopping up 
existing highway.] — An iuclosure Act empowered 
comrs., with the concurrence of two justices, to 
stop up, divert or turn, & to direct to be discon- 
tinued any public road or footpath through any 
paH or ports of the lands & grounds in the parish 
of whicli to the comrs. should apxiear useless ; 
subject to an appeal to quarter sessions. The 
coim's. & two justices made an order stopping up 
a public footpath in the parish of T. which was 
continued as a footpaili into the parish of S., 
whereby the part in the latter pai’isli became use- 
less as a public way ; — Held : (1) the comrs. had 
^ower to stop up the part of the footpath in the 
paiirish of T., & if any injury was thereby done, the 
rem:\6dy was by appeal. 

S^ole : (2) the part of the footway in ilie parish 
of T.Nftill I'emained a public way, thougli a cul 
desac,-^^^^^ v, IIardwicke (1856), 1 If. & N. 


49 ; 26 L. J. M. C. 97 ; 27 L. T. 0. S. 72 ; 20 
J. P. 369 ; 4 W. B. 486 ; 150 B. R. 1113. 
Annotations :--A8 to (1) Consd. R. v. Waller (1876). 31 L. T. 
777. Asto (2)Refd. Esher & Dittonfi U. C. v. Marb (1902), 
71 L. J. K. B. 309. 


46. .] — A public footpath was 

rendered a cul de sac by bviildings authorised by Act 
of Parliament ; deft, obstructed the path at a 
place between which & the end of the cul de sac 
there was no opening or thoroughfare. Upon an 
indictment for this obstruction, the jury found 
deft, guilty ; but they also found that this part 
of the path, which deft.’s obstruction stopped, had 
ceased to bo of any public utility ; — Held : a 
public path was still a highway, although it had 
become a cul de sac ; & that the measure of public 
inconvenience caused by the obstruction of such 
a highway could be considered only with regard to 
the punishment of the person causing it. — B. v, 
Burney (1876), 31 L. T. 828 ; 39 J. P. 599. 

Annotations : — ^Refd. Esher & Dlttous U. C. v. Marks (1002), 

71 L. J. K. B. 309 ; JosselBohn v. Wciler (1911), 75 J. 

513. 


47. .] — A.-G. V, Antrobus, No. 285, post, 

48. .] — Moser v, Ambleside Urban Dis- 

trict Council, No. 256, post, 

49. In town.] — Bourkb v, Davis, No. 

313, post, 

60. .] — A.-G. V, Chandos Land & 

Building Societ^y, No. 289, post, 

51 , ,j — In 1878 there existed in 

the city of liondon a court behind No. 38, B., AC 
a passage thereto from B. To the court the 
public had free access through the passage. It 
was proved that the boys of the neighbourhood 
went there to play ; that on one occasion an 
organ grinder was found there ; that it was 
sometimes chosen os a suitable place for fights 
because it was quiet. It was policed by the City 
l^olice & scavenged & lit by the Comrs. of Sewers. 
In 1877 land which included this court was 
acquired by the Comrs. c f Sewers under an 
Improvement Act. Acting under their powers 
the comrs. erected a hoarding which prevented the 
public reaching the site of the court through the 
passage. The passage was then used for private 
purposes. In 1890, the scheme having been 
abandoned, the comrs. commenced to sell the 
land in building lots, & in 1896 they sold a lot 
including the court to deft., together with such 
right of way over & along the passage as they liad 
power to grant. In 1910 pltf., who occupied 38, 
B., sought to prevent dclts. using the passage 
on the ground that it was not a public highway, & 
that there was no right of way : — Held : the court 
& passage, although a cuZ de sac, were a highway 
in 1878 ; & as the various acts of the comrs. did 
not include a closing order, the passage never lost 
its public cliaracter, & defts. were entitled to judg- 
ment. — JossELSOHN r. Weiler (1911), 75 J. l\ 
613 ; 0 L. G. R. 1132. 

See, also, No. 1087, post; Part 111., Sect. 2, 
sub-sect. 4, B. (c), post, 

52. Road leading to river.] — Mkdmenham 
Case (undated), cited in 81 L. T. at p. 170. 
Atniotntion : — Reid. Tyne Impi'ovoment Comrs. r. Imrk*, 

A.-G. V, Tyne Improvement Couuh. (1899), 81 L. T. 174. 


Sub-sect. 4. — Whether Public Right of 
User Restricted. 

53. General rule.] — Comrs. of inclosure were 
empowered to set out & appoint ” public highways 


rcBort, is i^ot a thorouaUfMc, — Bai.- 
FOUR V. BaKRO & Brown (1867), 29 
Dunk (Ct. ol' iSess.) 238 ; 30 So. Jur. 
124.-^C0T. \ 


PART I. SECT. 1, SUB-SECT. 4. 

m. AUouHxnte for road — WiUiin 
Canadian Railway Act ,] — The allow- 


ance for a road mado by a Crown 
surveyor, is a highway, within Muni- 
cipal Act, 8. 699, &, although not an 
open public road, used & travelled 



265 


Part I.— Definitions and Characteristics. 


& roads ” of a given width which “ after the 
setting out & completing thereof ** were to be 
repaired & kept in repair in such manner as the 
other public highways within the township. 
By their award they directed that a certain 
raised path of the given width, which was already 
staked out, & had theretofore been used as a 
bridle road, should be “ a public road ” called the 
L. road. In describing abuttals in their award, the 
comrs. treated the L. road as a known boimdary, 
& in sotting out bridle & other roads they used 
express & apt words. Nothing was done from the 
date of the award in 1700 to 185J3, to make the 
road more a carriage road than it had been before ; 
the actual repairs were consistent with a bridle 
road & with a carriage road ; but there was no 
evidence of uses except as a bridle road. The 
inhabitants were indicted for non-repair of the 
road as a public highway, & evidence being given 
to show that it was in disrepair if it was a road for 
all purposes, a verdict was taken for defts., subject 
to be set aside & entered for tlie Crown if the award 
was conclusive that the road was one for all 
purposes ; — Held : thougli the phrase “ public 
highway ** primd facie imported a road for carriages 
as well as for other puiposes, yet it might mean 
public bridleway only ; & that being so, the user 
for eiglity-nino years as a bridleway was decisive 
that the road was a bridleway only. — R. v. Ald- 
BOROUGH (1853), 17 J. P. 048. 

64. Cart, horse & footways.] — R. v. Saintiff, 
No. 20, ante. 

55. Common highway.] — In an indictment for 
not repairing a highway, it need not bo described 
as a highway to be used in any particular manner. 

I do not remember any authority that holds it is 
necessary to say, it is highway for this or that 
particular carriage, for if it is a common high- 
way, it is a highway for all manner of things 
(liOBD IIardwicke, O.J.). — R. V. Hatfield (In- 
habitants) (1730), T^ec temp- Hard. 316 ; 05 E. R. 
204. 


66. Footway.] — Footways through Richmond 
gate & through East 81ieen across Richmond Pai*k 
established, but not for carriages or horse people. — 
R. V. Burgess (1700), 2 Burr. 008 ; 07 E. R. 027. 

57 , ,] — ( 1 ) A footway can be used only 

by foot passengers, ^ not by others, yet it is 
certainly a public highway (Holroyd, J.). 

(2) A towing path is to be used only by horses 
employed in towing vessels, yet it is a common 
highway for that i)urpos 0 (Baytjsy, J.). — R. v. 
Severn & Wye Ry. Co. (1810), 2 B. & Aid. 
646; 1O0E. R. 601. 

Annotations : — As to (2) Refd. Winch v. Thainca Conservators 
(1872), L. H. 7 C. P. 468. Generally. Refd. Leo Con- 
servancy Board v. Button (1879), 12 Ch. D. 383. Henid. 
K. r. Pagrham Sowers Comrs. (1828), 2 Man. & liy. K. li. 
468 ; R. r. Jeyos (1836), 3 Ad. & El. 416 ; R. v. Gamble 
(1839), 11 Ad. & El. 09 ; Kx p. Robins (1839), 1 Will. 
Woll. & H. 678 ; R. v. Victoria l^ark Co. (1841), 1 Q. B. 
288 ; R. V. Birmingham & Gloucester Ry. (1842), 2 Gal. 
& Dav. 236 ; R. v. Clark (1844), 8 Jur. 489 : Johnson v. 
Mid. Ry. (1849), 4 Exch. 367 ; R. r. Kidwelly & Llanelly 
Canal & Tramroad Co. (1850), 15 L. T. O. S. 223 ; K. 
tJ. L. Sc Y. Ry. (1852), 22 L. J. Q. B. 67 ; R. v. York Sc 
North Midland Ry. (1852), 1 E. & B. 178 ; York Sc North 
Midland Ry. v. R. (1853), 17 Jur. 690 ; U. v. G. W. Ry. 
(1893), 62 L. J. Q. B. 672 ; Darlaston L. B. v. L. & N. W. 
Ry„ [1894] 2 Q. B. 694; R. v. Poplar B. C. (No. 1), 
11922) 1 K. B. 72. 


63. Carriage way — Right of drift excluded.] — 

Public wajr restricted to carriages only, in which 
some pubhc notice was affixed to caution the public 
that there was no drift- way referred to. — Ballard 
V. Dyson (1808), 1 Taunt. 270 ; 127 E. R. 841. 

Annotations : — Mentd. Manifold v. Pennington (1826), 4 
B. & C. 161 ; Cowling v. Higginson (1838), 4 M. Sc W. 245 ; 


Allan D. Gomme (1840), 11 Ad. & El. 750 ; Newcomen v. 
Coulbon (1877), 6 Ch. D. 133 ; Sorfl v. Acton L. B. (1886), 
31 Ch, D. 679. 

59 , -- — Way not passable lor all carriages.]-— 

(1) A right of way for all the King’s subjects 
to pass & repass with their carts & carriages, is 
not restrained because ail carriages cannot pass 
& repass. 

(2) Where a way has been recognised as public 
in an Act of Parliament for making streets, squares, 
etc., it is not necessary that it should bo adopted 
by the parish to make it a public way. — R. v. 
Lyon (1825), 6 Dow. & Ry. K. B. 497 ; 2 Dow. & 
Ry. M. 0. 613 ; Ry. & M. 151 ; 3 L. J. O. S. K. B. 
92 ; 8uh nom. R. v, Lynn & Debney, 1 0. & P. 527. 

^^njwtation :^A8 to (2) Reid. Cubitt v. Maxso (1873), L. R. 
8 C. P. 704. 


60 . Includes footway.] — Davies v. 

Stephens, No. 210, post. 

61. .] — Wells v. London, Tilbury 

& Southend Ry. Co., No. 17, ante. 

62. Towing path.] — R. v. Severn & Wye Ry. 
Oo., No. 57, ante. 

63. Bridleway.] — R. v. Aldborough, No. 53, 
ante. 

64. Whether confined to necessary traffic — 
User for purposes of pleasure.] — Mildred v. 
Weaver, No. 293, post. 

65. .] — (1) A local authority under 

an obligation to keep up a road is chargeable with 
the cost of works necessary for the preservation 
of the road, even though they may not a<'.tually 
form part of it, such as a sea wall & groynes 
necessary to prevent a road running along the sea 
shore from being periodically injured by the inroads 
of the sea. The fact that a footpath along the 
top of such sea wall is besides being part of the 
highway, used as a promenade or esplanade for 
the purposes of ideasure, does not cfXoct the 
liability to repair. 

(2) The use of the esplanade for any ju8 
8patiandi or i)nri)oses of amusement is no way 
inconsistent with its being a part of the road 
(Lord Watson). — Sandgate Urban District 
Council v. Kent County Council (1898), 79 
L. T. 425 ; 15 T. L. R. 59, U. L. 

Annotahon : — A'f to (1) Consd. A.-G. v. Stafforduliiro County 

CouiM’il, [1905] 1 Cli. 336. 

66. Limited dedication.] — (1) Where an erec- 
tion or excavation exists upon land, & the land 
on which it exists, or to which it is contiguous, 
is dedicated to the i)ublic as a highway, the 
dedication must be taken to bo made to the public 
& accepted by them, subject to the mconveni('nco 
or risk arising from the existing state of things. 

(2) Deft, occupied a house adjoining to a public 
street, with a cellar belonging to it, wliich cellar 
had existed before deft, had anything in tJie house. 
The mouth of this cellar opened into the footway 
of the street by a trap door. During the day this 
trap door was open, but at night it was closed by 
a flap, which slightly projected above the foot- 
way, & it had so projected as long as living 
memory went back. Pltf., coming along the 
footway at night, stumbled over this flap, tell, & 
sustainod injury, for which ho brought an action ; 
— Held : the jury ought to draw the conclusion 
tliat the cellar flap had existed as long as the 
street, &> the dedication of the way to the public 
was with the cellar flap in it, subject to its being 
continued there ; therefore, deft, was not liable, 
as the maintenance of such on ancient cellar flap 
was not unlawful. 

(3) Declaration for negligently & improperly 


upon by the public, it is a highway 
within Railway Act of Canada. — 


Gloucbsteb Township v. Canada 
ATLAN llO Rr. Co. (1902), 22 C. L. T. 


284 : 4 O. L. R. 262 ; 1 O. W. K. 486. 
—CAN. 
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HiaEWAYs, Streets akd Bbidoeb. 


Seel, 1 . — Highway: Suh^seoL 4 . Sect 2 .] 

placing in a public street certain steps, so that the 
same were an obstniction to persons using the 
street, dangerous to persons passing along it at 
night I & avenging that pit! . passing along the 
street, fell over them & was injured. Plea, that 
the street was subject to the right of the occupiers 
of a house a^oining it to have steps standing in the 
highway & lea^ng up to the outer door of the house, 
all persons passing along the highway being entitled 
to pass on foot over the steps as a part of the 
highway, which steps were part of the house ; 
that, the street being lowered under Metropolis 
Management Act, 1855 (c. 120), the old steps were 
necessarily removed, & the present steps placed in 
their room ; that the new steps were placed on the 
same part of the highway on which the old steps 
had stood, & caused no greater obstruction or 
danger tlian did the old steps : — If eld : the plea 
was good, as the former highway was subject to 
the nght on the part of the occupiers of deft.’s 
house to keep these steps there, & the lowered 
highway was subject to a similar right. 

(4) It is, of course, not obligatory on the owner 
of land to dedicate the use of it as a highway to the 
public. It is eq ually clear that it is n ot compulsory 
on the public to accept the use of a way when 
offered to tliom. If the use of the soil as a way is 
offered by the owner to the public under given 
conditions & subject to ceitain reservations. & tJio 
public accept the use under such circumstances, 
there can be no injustice in holding iliem to the 
terms on which the benefit was conferred. On the 
other hand, great injustice & hardship would often 
arise if, when a public right of way has b(‘en acquired 
under a given state of circumstances, the ownt‘r of 
the soil should be held bound to alter that state 
of circumstances to his own disadv’^antage & loss, 
& to make fuither concessions to the public 
altogether beyond the scope of his original 
intention (per Cuii ). — F isher t’. Prowsk, Cooper 
V. Walker (1862), 2 B. & S. 770 ; 31 L. J. Q. B. 
212 ; 0 L. T. 711 ; 26 J. P. 613 ; 8 Jur. N. S. 
1208 ; 121 E. R. 1258. 


JniiotcUuma : — Ja to (1) Consd. llanillton v. St. Goorfce, 
Hanover Squaro (1873), L. H, 0 Q. B. 42. Re!d. Hpice 
y. Peaoook (1875), 31) J. I*. 681 ; Mooro v. Lambeth 
Waterworks Co. (1880), 17 O. B. D. 402 ; Waruor v. 
Wandsworth District Board of Works (1889), 53 J. P. 471 ; 
a. C. Ky. V. Hewlett, 11916] 2 A. C. 611. Aa to (4) FoUd. 
Bobbins v, Jones (1803), 15 C. B. N. H. 221. Apld. 
Meroor v, Woodffato (1809), L. II. 6 Q. B. 20 ; Arnold t?. 
Holbrook (1873), 28 L. T. 23 ; Brackley v. Mid. Bv. 
(1916), 85 L. J. K. B. 1590. Reid, Oublbt v. Maxse (1873), 
L. 11. 8 O. P. 704. OencnUlu, Meatd. Owen v. Do Wmton 
(1894), 68 J. P. 833 ; Folkestone Corpn. v. Brockman 
(1914), 83 L. J. K. B. 745 ; Selby v. Whitbread, [1917] 
1 K. B. 730. 


67. Occupation road — Public right limited to 
right of footway.] — 1^1 tf., the owner, & three 
other persons, his tenants, sought to restrain defts. 
from further trespassing on their land, A; for 
damages for trespass already committed. Defts. 
claimed that the land was part of a public highway, 
dfc that what they had done was in the execution 
of their duty. The three lanes concerned ran 
through the estate, As were known as B., G., As P. 
respectively. There was an admitted footway 
down the latter. From the evidence it appeared 
that these ways were occupation roads merely, 
which were rendered necessary before all the pro- 
perty come into one estate to enable the local 
farmers to get to outlying fields. In 1909, B. came 
to be a nuisance, & the owner destroyed the 
fences & built a wall down the middle. In 1912 
the derk of the council wrote cldming that this 
lane was a public highway, A; requesting the 
removal of the wall. After a long correspondence 


the council, in Feb. 1918, pulled down the wall A: 
cut a quantity of undergrowth, the property of 
dtf . In May the writ was issued in ihia action. 
The judge said that the evidence consisted of 
documents, etc., & evidence of user. As to the 
latter, he thought it had been proved that these 
were mere occupation roads. There was nothing 
apparently in the documents, maps, tithe maps, 
award under Inclosure Acts, & so forth, which 
had been put in, which seemed contrary to the 
conclusion : — Meld : subject to the public footway 
in P.,none of these ways was a highway. — ^F uller 
V. Chippenham Rural District Council (1914), 
79 J. P. 4. 

See, further^ Part III., Sect. 2, sub-sect. 6, post. 


SECT’. 2.— MAIN ROADS. 

See Highways A; Locomotives (Amendment) 
Act, 1878 (c. 77), ss. 13, 15, 16. 

68 . Conversion of turnpike roads Into main 
roads — Under Highways & Locomotives (Amend- 
ment) Act, 1878 (c. 77), s. 13) — Effect of enlarge- 
ment of area of borough.] — The above sect, enacts 
that any road which has “ between Dec. 31, 1870, 
A. the date of this Act ceased to bo a turnpike 
road . . . shall be deemed to be a main road, & 
one-haJf of the expenses incurred from & after 
Sept. 29, 1878, by the highway authority in the 
maintenance of such road, shall, as to eve^ part 
thereof which is within the limits of any highway 
area, be paid to the highway authority of such 
area by the county authority of the county in 
which such road is situate, out of the county 
rate.** The corpn. of tlie town & borough of K. 
was the highway authority of the R. highway area. 
Under Towns Improvement Clauses Act, 1847 
(c. 34), ss. 47-50, such portions of the turnpike 
I'uads entering R. as came within the area of the 
town were t^oii out of the turnpike trusts, & 
the obligation to repair the same was imposed 
upon the corpn. By a local Act in 1872, the 
boundaries ot the borough were enlarged A all 
the provibious of the Acts relating to the “ town ** 
were made applicable to the enlarged area of the 
borough. The effect was that the further portions 
of the turnpike roads, thus for the first time 
brought within the area of the borough, were 
taken out of the turnpike trusts by the operation 
of Towns Imi^rovement Clauses Act, 1847, A 
ceased to bo turnpike roads : — Held : tlicse 
further portions, being only parts of turnpike 
roads, had not ceased to be “ turnpike roads,” 
A wore not to bo deemed to be ” main roads ” 
within the close sect. : A the county authority 
were not liable to pay half the expenses of tbeir 
maintenance. — Lancashire JJ. r. Rochdale 
Corpn, (1883), 8 App. Cas. 494 ; 63 L. J. M. C. 
5 ; 49 L. T. 368 ; 48 J. P. 20 ; 32 W. R. 65, 
H. L. ; revsg, S. C, $ub nom, Rochdale Corpn. 
V. Lancashire JJ. (1881), 8 Q. B. D. 12, C. A. 
Annotationa : — Consd. Middlosbroiurk Oversoers v. North 

Hiding of Yorkshire JJ. (1883), 11 Q. B. D. 490 ; West 
Hiding JJ. V. H. (1883), 8 App. Cas. 781. Ezpld. Lan> 
caster County JJ. v. Ncwton-m-Makorflold Improvement 
Comrs. (1886), 11 App. Cas. 416 ; Over Darwon Corpn. v, 
Lancaster JJ. (1884), 13 Q. B. D. 497. 

69 , Road absorbed by growth ot 

town.] — A private Act authorial the con- 
struction of a turnpike road from W. to S. A the 
collection of txills, & provided that ” no part of the 
money arising or to^ received by virtue of this 
Act snail be Cdd out in repairing, maintaining, or 
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imimT)^ any etreat. highway, op place in any 
partoftbetoj™ofB.,a.,&W.” By the growth 
pi the town of S. a porUon of the turnpike road had 
in fact become a s&eet in the town before Dec. SI, 
1870. The turnpike trust created by the private 
Act expired in 1876 HeZd ; (1) the effect of the 
above provision was not to cause the portion of the 
road in question to “ cease to be a tiimpike road *’ 
before Dec. 31, 1870 [under the above sect.] ; 
(2) am, agreement made imder Ix>cal Government 
Act, 1868 (c. 08), 8. 41, before Dec. 31, 1870, for 
the removal of turnpikes on a portion of a road, & 
its repair by the corpn. of S., did not make it 
cease to be a turnpike road. — ^Wbst Ridino JJ. 
V. R. (1883), 8 App. Oas. 781 ; 63 L. J. M. C. 41 ; 
49 L. T. 786 ; 48 J. P. 228 ; 32 W. R. 263, H. L. 

AmuMions .•—Aa to (1) Oonsd, Lancaster County JJ. v. 
Newton In Mak'*rfleld Impiovement Oomrs. (1886), 11 
App. Cae. 416 : Derby County Council v. Matlock Bath & 
Sparthlu Nick Urban Dlatriot. [ISyO J A. C. 315. Oenerally, 
Montd. Over Darvren Corpn. v. Lauceiator JJ. (1884), 13 
Q. B. D. 497. 


70. From what date operative — 

Expiry of turnpike trust.] — In 1856 a portion of a 
turnpike road was included in an improvement 
district under a local Act incorporating Towns 
Improvement Clauses Act, 1847 (c. 84). There- 
upon by virtue of sects. 47-51 of the latter Act the 
maintenance of this portion of the road became 
vested in the improvement comrs. & the turnpike 
trustees ceased to have power to collect tolls or lay 
out money upon it. In 1877 the iumpiko trust 
expired. The comrs. were the highway 
authority *’ for the district, & the district was a 
“ highway area ** within Highways & Locomotives 
(Amendment) Act, 1878, s. 13 : — Ucld : notwith- 
standing the operation of sects. 47-61 of Towns 
Improvement Clauses Act, 1847, the road only 
** ceased to be a turnpike road ** & became a ** main 
road,’* within sect. 13 of Highways & Jjocomotives 
(Amendment) Act, 1878, upon the expiration of the 
turnpike trust ; & since that event happened after 
1870 the county authority was liable to pay to 
the comrs. one-half the expenses incurred by 
them in the maintenance of the portion of tlxe 
road within their district, as provided by sect. 1.3. — 
LANrASTEJR County JJ. of the Peaoe v, Newton 
IN 3lAKERFr?:LD IMPROVEMENT COMRS. (1886), 11 
App. Cas. 4 It? ; 66 L. J. M. 0. 17 ; 65 L. T. 615 ; 
61 J. P. 68 ; 35 W. R. 185, II. L. j affg. 8. 0. sub 
nom. Newton in Makerfield Improvement 
Comrs. v, Lancashire JJ. (1884), 15 Q. H. D. 25, 
C. A. 


Annotation : — Consd. Derby County CJouncil v. Matlock 

Bath & Soarthln Nick Urban District, 1189G] A. O, 315. 

71. What are turnpike roads.] — The 

pi*omoiers of an intended road by deed declared 
that the road should not only bo enjoyed by them 
for their individual purposes, but “ should be open 
to the use of the public at largo for aB manner of 
purposes in all respects as a common turnpike 
road,” but subject to the payment of tolls by the 
persons using it : — Held : this was not a dedica- 
tion of the road to the public, & the road was not 
a highway repairable by the inhabitants at large 
under Public Health Act, 1876 (c. 66), s. 160. 
Semble, an individual cannot, without legislative 
authority, dedicate a road to the public if he 
reserves the right to charge tolls for the user ; & 
the mere fact that a number of persons form 
themselves into a co. for making & maintaining a 
road, A erect gates & bars & charge tolls, docs not 
make the road a ” turnpike road ” in the sense of a 
turnpike road made such by Act of Parliament, 
A so dedicated to the public. — ^Austejeberry v, 
. (1886), 29 CJh. D. 760 ; 65 L. J. Ch. 


33 W. B. 807 ; 


683 ; 58 L. T. 543 ; 49 J. P. i 
1 T. L. R. 473, 0. A. 

Mid. Ry. t». Wattoa (1886), 17 Q. B. D. 
A-Q. C1001L2 Oh. 671 ; A.-G. t>. Homer 

* Oh. 140. Mentd. Hart v. Ewin (1887), 
57 L. T. 831 ; Roffsis Hoaegood, [1900] 2 Oh. 888 ; 
Nat^ V. Rous© (1904), 2 L. G. R. 1304 ; Hubbard v, 
Weldon (1909). 86 T. L. R. 356 ; WWtmoros (Edonbridge) 
V. SUnford. ]i909] 1 Oh. 427 ; Ohelaham & WohUngham 
Aa^n. V. Hayward (1911), 76 J. P. 52 ; L. C. 0. e. 
Alien, [1914] 3 K. B. 642 ; Palllser e. Dover Corpn. A 
Harbour Board (1914), 58 Sol. Jo. 379 l Smith 


Dover 

«. Oolbourne, [1914] 2 Ch. 533 : Re Woking 
(Bastogatoko Canal) Act, 1911, (19141 1 Oh. 30U 


J , oitui'U 

l>. D. O. 


72. ,] — Under sect. 160 of Public 

Health Act, 1876 (o. 55), an urban authority 
may require owners of premises fronting, adjoin- 
ing, or abutting on streets to sewer, level, & pave 
such streets as may require to be sewered, levelled, 
or paved. By sect. 4 ” street ” includes any high- 
way (not being a turnpike road) ... & any road, 
lane, footway, square, court, alley, or passage, 
whether a thoroughfai'e or not. Applts. were 
the owners of land & premises fronting, adjoining, 
or abutting on a private road leading through a 
populous part of the district in W. H. The 
proprietors of the road had erected gates or bars 
at several places along the road, at which they 
demanded & had taken tolls for some thirty years 
from persons using the carriage-way for vehicles, 
horses, & cattle, out of which tolls they had exe- 
cuted whatever repairs had been done to the 
road. The tolls were not taken by virtue of any 
Act of Parliament, & there was no evidence of any 
autliority to erect the gat(‘s or to take the moneys, 
or of there being any obligation on the part of the 
association to repair : — Held : ( 1 ) the road in 
question, even if it wore a private road, Wiis a 
I* street ” within sect. 4 of the Act ; (2) the road 
in question was not a turnpike road . 

It was also suggested that the road was really 
a turnpike road ; but that is met by the cose of 
Austerhury v. Oldham Corpn., No. 71, anZo, 
where it was expressly held that a road like this 
is not a turnpike road (Lopes, L.J.). — Midland 
Ky. Oo. v. Watton (1886), 17 Q. B. D. 30 ; 66 
li. J. M. 0. 09 ; 64 L. T. 482 ; 60 J. P. 405 ; 34 
W. 11. 524, 0. A. 

Annotations: — Ah to (1) Apld. West Ilartlopool Corpn. v. 
Robinson (1897), 75 L. T. 677. Refd. Eoolots v, vVlrral 
Rural S. A. (188G), 17 Q. B. D. 107 ; Baird v. Tunbridgo 
WollB Corpn., [1891] 2 Q. B. 867 ; Hill v. Wallast'y L. B., 
[1894] 1 CJi. 133; White v. Fulham Vestry (1896), 71 
L. T. 425. Oenrralli/, Mentd. West Ham Corpn. v. Grant 
(1888), 40 Ch. D. 331 ; Evans v. Newport Urban S. A. 
(1889), 61 L. T. 684 ; Sandgate L. B. v. Koono (1891), 
8 T. L. R. 27 ; Derby CJorpn. v. Oriidgings, 11891] 2 Q. B. 
496. 


See, also. No. 1225, post, 

73. Jurisdiction to declare highway a main 
road under Highways & Locomotives (Amend- 
ment) Act, 1878 (c. 77), s. 15— Application for 
order — To whom made — County authority.] —The 
recorder of a borough to which liberties belong 
fulfils the description of county authority under 
the above Act, & may be applied to for a declara- 
tion of main roads. — K. v, Dover Recorder 
(1884), 49 J. P. 86 ; 32 W. 11. 876, D. 0. ; revsg, 
8. V, sub nom. Ex p. Isle op Thanbt Rural 
Sanitary Authority, 48 J. P. 249. 

74. Highway area — Not within s. 14.J — 

The comrs. of a district in the fens of Norfolk, 
apjpointed & incorporated under various local 
Acls for draining & enclosing lands & providing 
roads, applied to 11 le county council, as the county 
authoritv, for an order, imaer sect. 16 of the above 
Act, declaring a certain road in their district to be 
a main road x — Held : the Act was so framed as to 
include only the three highway areas mentioned in 
sect. 14 & the highway authority within those 
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Sect, 2. — Main roads. Sects. 8, 4 <£; 6 : Svb-secia. 

1 <fc2, A.] 

areaA, & did not extend to include an exceptional 
area & an exceptional authority. Both the comrs. 
& their district fell within this category, & the 
county authority was not bound to make the order 
sought. — II. V. Nobfolic County Council (1891), 
60 L. J. Q. B. 379 ; 05 L. T. 222 ; 56 J. P. 7, D. C. 
Annotation : — ^Ezpld. lU Marshland Smoeth & Fen District 

Comrs. 8c Marshland 11. D. C. (1895), 65 L. J. Q. B. 185. 

76. Jurisdiction to declare main road an 
ordinary highway under Highways & Locomotives 
(Amendment) Act, 1878 (c. 77) s. 16— Application 
for provisional order.] — The above sect, provides as 
follows : “ If it appears to a county authority that 
any road within their county which, within the 
period between Dec. 31, 1870, & the date of the 
passing of tliis Act, ceased to be a turnpike road, 
ought not to become a main road in puisuance of 
this Act, such authority shall, before Peb. 1, 1879, 
made an application to the Local Government 
Board for a provisional order declaring that such 
road ought not to become a main road.** The 
sect, further provides that, “ Subject as afore- 
said, where it appeal's to a county authority that 
any road within their county, which has become a 
main road in pursuance of this Act, ought to cease 
to be a main road & become an ordinary highway, 
such authority may apply to the Local Government 
Board for a provisional order declaring that such 
road has ceased to bo a main road & become an 
ordinary liighway : a road which had 

ceased to bo a turnpike road within the period 
specified by the first of the above-mentioned 
provisions, had become a main road, there 
being no application for a provisional order before 
Feb. 1, 1879, was not excluded from the operation 
m the second of the above mentioned provisions, 
& the l^cal Government Board had, therefore, 
jurisdiction to make a provisional order declaring 
such road an ordinary highway upon an applica- 
tion made subsequently to Feb. 1, 1879.— li. v. 
Local Govisrnmknt Board (1885), 15 Q. B. D. 70 ; 
54 L. J. M. C. 104 ; 53 L. T. 194 ; 49 J. P. 580, 
C, A. 

Gounty council as authority, see Part II., Sect. 2, 
sub-sect. 1, B., post. 


Sect. 3.— fflGHWAYS REPAIRABLE BY 
INHABITANTS AT LARGE. 

See Part VI., Sect. 5, 2 >osi, 


Sect. 4.— TURNPIKE ROADS. 

Note. — Turnpike roads no longer exist as such. 
See Annual Turnpike Acts Continuance Act, 1882 
(c. 52), 8. 8. 

76. Meaning.] — The legal meaning of the 
word turnpiko ^ad,*’ is a I'oad on which parties 
have, by law, a right to erect gates & bars for the 
purpose of taking toll, 8c of refusing the permission 
w pass to all persons who refuse to pay it. — 
NoRiiiAM Bridge 8c Hoads Co. v, London & 
Soothamiwn By. Co. (1840), 6 M. & W. 428 ; 

5 9 L. J. Ex. 165 ; 4 Jur. 

• previous proceedings (1840), 
suhsequevU, proceedings 

(1840), 11 Sim. 42. 

Anno^cOwns Expld. Rx p. Potter (18C7), 16 L. T. 350; R. 

S* A* ^ 52?* '' ^*8^ Hldlnsr JJ. 

J. ^ (1883^), 8 App. Cas. 781. Reid. R. v. West^Hoo i 


77. Within Railways Clausss Consolida- 

tion Act, 1845 (c. 20), 8. 60 — Road repairable by 
toU8.] — The words “ turnpike road ** in the above 
sect, mean a road which is repaired by tolls pay- 
able 1^ passengers for the use of the road. — 
R. V, East & West India Docks, etc.. By. Co. 
(1853), 2 E. & B. 460 ; 1 C. L. R. 490 ; 22 L. J. 
Q. B. 380 ; 21 L. T. O. S. 180 ; 17 J. P. 807 j 17 
Jur. 1181; IW. B. 409 ; 118E. B.841. 

Annotqti ^ : — Mentd. Fenwick v. East London Ry. (1875), 

L. R. 20 Eq. 544 ; A.-O. v. Met. Ry., [1894] 1 Q. B. 384 ; 

St. James & I*all Mail Electric Light Co. v. R. (1904), 73 

L. J. K. B. 518. 

78. Within 4 & 5 Viet. c. 59, s. 1.]— An 

Act of Parliament authorised trustees to establisli 
a ferr^ & make certain highways in connection 
therewith. The trustees were also empowered 
to take tolls, out of the proceeds of which the ferry 
& roads were to be maintained. No limit of time 
was specified by the Act for the expiration of the 
trust. The Act also provided that, in case the 
works thereby authorised should not be executed 
within the space of ten years, all the powers & 
authorities thereby given should cease 4fc determine, 
save only as to so much of the work as should have 
been completed within that time. The trustees 
established the ferry & made all the roads specified 
in the Act but one. The funds arising from the 
tolls becoming insufficient for the repair 8c main- 
tenance of the roads so made, an application was 
made by the trustees to justices for an order for 
contribution to the repair of one of the rfvods so 
made, out of tJie highway rate under the above 
sect. : — Held : (1 ) the trust created by the Act was 
a turnpike trust within the above sect. ; (2) inas- 
much as the Act merely authorised & did not 
compel the making of the roads thereby specified 
& contemplated that all the works might not be 
executed, tlie construction of the whole system 
of roads authorised to be made was not a condition 
precedent to the roads that were made becoming 
highways, & consequently an order of contribution 
to the repair of the road in questitm might be made 
under the above sect. 

I think that a road is a turnpike road within 
4 & 5 Viet. c. 59, when it is made under the 
authority of an Act of Parliament with that 
intention, & in contemi)lation that it should be 
repaired by tolls to be taken at a turnpike (Bram- 
WELL, L.J.).— B. V. French (1879), 4 Q. B. D. 
507 ; 48 L. J. M. C. 175 ; 41 L. T, 63 ; 43 J. P. 
699 ; 28 W. B. 118, C. A. 

Annoiaium : —As to (2) Consd. Swansea Improvements Sc 

Tiaui. Co. V. bwauiscu Sc Mumbles Ry. (1880), 3 Ry. & Can. 

Tr. Cub. 339. 

Conversion of turnpike road Into main road.] — 
See Nos. 68-70, ante. 


Sect. 5.— STREETS. 

Sub-sect. 1. — In General. 

79. What constitutes a street — Houses on 
both sides.] — The word “ street ** means a 
thoroughfare with houses on both sides, not 
merely a road or footway. — Gaixoway v, London 
C oRPN. (1866), L. B. 1 11. L. 34 ; sttb nom, 
Galloway v. London Corpn. & Metropolitan 
By. Co., London Corpn. v, Galloway, 35 L. J. Ch. 
477 ; 14 L. T. 865 ; 30 J. P. 680 ; 12 Jur. N. S. 
747, H. L. 

AntMtaiions : — ^Distd. L. C. Sc D. Ry. v. London Corpn. 
(1868), 19 L. T. 250. Consd. L. B. Sc S. C. Ry. v. St. Giles, 
Camberwell, Veetry (1879), 4 Ex. D. 239 ; Robinson v, 
Barton-Eooles L. B. (1883), 8 App. Can. 798. Held. Baker 
V. Portsmouth Corpn. (1877), 3 Ex. D. 157. Mentd. 
Cariugtou v. Wyooxnbe Hy. (1868), 3 Ch. App. 377 ; Kent 
Coast Ry. v. L. C. Sc D. Ry. (1868), 3 Ch. App. 656: 
Quinton v. Bristol Corpn. (1874), 43 L. J. Ch. 783 : Oai^ 
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V. City of London Sewers Comrs. (1885), 28 Ch. D. 486 : 
Bristol Ordns. v. Bristol Corpn. (1887), 18 Q. B. D. 549 : 
James 0 . Lovel (1887), 56 L. T. 739 ; Lewis e. Weston- 
super-Mare L. B. (1888), 40 Ch. B. 56 ; Donaldson e. 
South Shields Corpn. (1899), 68 L. J. Ch. 162 : Goldherir 
V. IJiverpool Corpn. (1900), 82 L. T. 362 ; East Fremantle 
Corpn. V. Annols, [1902] A. C. 213 ; Roberts v. CHiarlng 
Cix)ss, Euston, & Hampstead Hy. (1903), 87 L. T. 732 ; 
L. & N. W. Ry. V. Westminster Corpn., 11904] 1 Ch. 759 ; 
Conron v, L. 0. C., [1922] 2 Ch. 283. J * '-a. , 


go, ,] — Allen v, Fulham Vestry, 

No. 155, post 

81. Houses on one side.]-— Holden p. St. 

Mary, Islington, Vestry (1887), 3 T. L. R. 326, 

C. A. 

32, ,] — Robinson v, Rarton-Eccles 

Local Board, No. 80, post ' 

83. .] — SiMMONDS Brothers, Ltd. v, 

Fulham Vestry, No. 163, post 

84. .] — ^A.-G. V. Laird, No. 112, post 

86. Houses at one end.]— A.-G. v. Siddall 

(1898), Times, June 24, C. A. 

Annotation :—lReid. A.-Q. v. Laird, [1925] Ch. 318. 

86. Roadway with buildings.] — Public 

Health Act, 1875 (c. 65), s. 157, enables an urban 
authority to make bye-laws with respect {inter 
alia) to the level, width & construction of new 
streets ; — Held : the words “ new streets ** in 
that sect, are not confined to streets constructed 
for the first time, but apply also to an old highway 
formerly a coimtry lane, which has long boon a street 
within the interpretation clause (sect. 4) of that 
Act, & which, by the building of houses on each 
side of it had recently become a street in the 
popular sense of the term. 

In the natural popular sense of the word 
** street or the words “ new street,’* I should 
certainly understand a roadway with buildings on 
each side (it is not necessary to say how far they 
must, or may be continuous or discontinuous) ; 
& by ** new street,” a place which before had not 
that character, but which, by the construction of 
buildings on each side, or possibly on one side, has 
acquired it (Lord Selborne, C.). — Robinson v. 
Barton-Eccles IjOCal Board (1883), 8 App. Cas. 
798 ; 53 L. J. Ch. 220 ; 50 L. T. 67 ; 48 J. P. 
276; 32W.R.249, H.L. 

Annotaiions : — Consd. Williams v. I’ov'iiliiRr (1883), 48 
L. T. 672 ; Jowott v. Idle h. B. (1887), 36 W. U. 1.38 
Fenwick v. Croydon Union K. S. A., [1891] 2 Q. B. 216 
St. Gi]es, Camberwell, Vestry v. Cryhtal Balaco Co., ri892j 
2 Q B. 33 ; A.-G. v. RulTord, [1899] 1 Ch. 537. Ezpld. 
A.-G. V. Gibb, [1909] 2 Ch. 26,'> ; A.-G. v. Laird, [1925] 
Ch. 318. Refd. M<*tropolitan Board of Works v. Nathan 
(1885), 51 L. T. 423 ; Mid. Ry. v. Watton (1886), 17 
Q. B. D. 30 ; WoodhLIl r. Sunderland Corpn. (1887), 
67 L. T.303 *, Davis v. Greenwich District Board ol 
Works, [1895] 2 Q. B. 219 ; Allen v. Fulham Vestry, 
[1899] 1 Q. B. 681 ; A.-G. v. Ashbourne Recreation 
Ground Co. (1002), 1 L. G. R. 146 ; Dovonport Corpn. «. 
Tozor, [1902] 2 Ch. 182 ; A.-G. v, Dorln, [1912] 1 Ch. 3G9. 
Mentd. Portsmouth Corpn. v. Smith (1885), 10 App. I'as. 
364 ; Williams v. Wallasey L. B. (1880), 16 Q. B. D. 718. 

87. Roadway with detached houses.] — 

R. V, Fullporu, No. 130, post 

88. Whether houses Included.] — Though the 
word ” street ” may include the houses abutting 
or fronting upon a public thoroughfare, as well as 
the actual roadway or footways, yet the strict & 
primA facie meaning of the word ” street ” is con- 
fined to the roadway & footways. 

Accordingly, in the construction of a local Act, 
which gave the corpn. of London powers to con- 
struct a viaduct over H., & to make certain new 
streets & to acquire lands for the purposes of the 
Act ; & which enacted that in any case in which 
the corpn. might require to take any lands already 
purchased by the L. 0. & D. Ry. Oo., that the 
CO. were tmwilling to dispose of the same, or 
required the same for the purposes of their railway, 
it should be referred to arbitration in manner 
thereinbefore provided ; Provided always that this 


provision should not be construed to prevent the 
corpn. taking all such lands of the railway co. as 
might be required for the construction of the 
viaduct or raised way of the line of the now streets 
authorised by the Act : — Held : the latter pro- 
vision did not applj^ to a case where the corpn. 
required to take a piece of land alreaily purchased 
by the railway co., but did not require the some 
for the construction of the actual roadway or foot- 
ways of the viaduct or now streets. The coiyn. 
were accordingly restrained from taking the piece 
of laud till the matter had been determined by 
arbitration as provided by the Act. — I.ONDON, 
Chatham Dover By. Co. v. London Corfn. 
1808), 19 L. T. 250, L. JJ. 

89. Private road— Subject to toll.] — Taylor 
r. Oldham Corpn., No. 96, post 

90. Unenclosed square In private ownership — 
Traversable by public.] — Tlie urban sanitary 
authority of E. made a bye-law that every driver 
of a hackney carriage when plying for hire shall 
station his carriage on one of the appointed stands. 
In the city of E. there was a square in front of a 
hotel which was not enclosed, & whore the public 
could pass freely excoi)t when the hotel keeper’s 
carriages st^ood there, as the square was let with 
the hotel, & used for the hotel cabs standing when 
plying for hire : — Held : the driver when plying 
for hire there incurred the penalty imposed by the 
bye-law, as this place was part of the street. — 
Marks v. Ford (1880), 45 J. P. 157, D. 0. 

91. Bridge.] — Declaration, that pltf. was 
possessed of coHain land forming part of the bed 
of a canal, Sc that defts. erected a bridge across 
the canal, & caused it & the walls adjoining to be 
so constructed tliat the parts of the same extended 
So projected over parts of the canal. Plea, that 
the several acts, matters So things complained of 
were lawfully done by defts. under So by virtue 
of powei»8 given to them by an Act, made, etc. : — 
Held : the plea in these general terms was good. 

A bridge may be so situate os to bo a ” street ” 
within the meaning of a statute. — Beaver r. 
Manchester Corpn. (1857), 8 K. Sc B. 44; 26 
L. J. Q. B. 311 ; 29 L. T. O. S 226 ; 4 Jur. N. M. 
23 ; 120 E. R. 17. 


Sub-sect. 2. — Statutory Definitions. 

A, Under Public Health Acta, 

92. Within 1848 Act, sect. 69— Private road.] 

— ^Within the ordinary meaning of the word the 
magistrate was justified in holding that this road was 
a street. It was long, So there were portions of it 
where there were no houses. But there was, on 
one side, a continuous lino of houses, So on the 
other side there were houses So shops. It was 
contrary to sense to say that it was not a street, 
So whether it was private or public property it 
made no difference (Lord Esher, M.R.). — 
Midland Ry. Co. v. West Ham Local Board 
(1886), 2 T. L. R. 589, C. A. , 

AmvotatUm : — Refd. R. (on the prosecution of Gleokhoaton 

L B. of Health) r. Burnup (1886), 60 J. P. 698. 

SeCf now, 1875 Act, s. 160. 

93. Within 1876 Act, sect. 4 — Whether co- 
extensive with streets under sect. 150 — Question 
of fact.] — By sect. 4 of the above Act, ” in this 
Act, if not inconsistent with the context, the 
following words So expressions have the meaning 
hereinafter respectively assigned to them,” &, 
amon^ other dehnitions, ” street includes any 
road,’° etc. By sect. 150, whore any street within 
any urban district, not being a highway repairable 
by the inhabitants at large, is not sewered, paved, 
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Bed. ^.^Sfreeis: 8vb»BecL 2 « AJl 

Sc cbannelled to the eatisfivctioii of the urban 
authority they may give uotice to the 
the adjoining premlflefl to sewer, etc,, the stwet 
& in failure to comply witli the notice the urban 
authority may execute the works themselv^, & 
recover the expense of so doing from the adjoining 
owners in a summary manner. Summary pro- 
ceedings having been taken by an urban auiliOTty 
to recover, under sect. 160, the expense of sewering, 
etc., a road within the district which was not a 
highway repairable by tlio iiiliabitnnts at large : — 
fIM : it was a question of fact for the justices 
to determine whether or not the road was a street 
within sect. 160, & they were not bound to find as 
matter of law that it was a street by the terms of the 
definition in sect. 4.— Maude v, Baildon Locad 
Board (1883), 10 Q. B. D. 394 ; 48 L. T. 874 ; 47 
J. P. 644, D. 0. 

—Dbtd, Portfli 
184. Oonsd. 

;. of Health) i 
LJ. C. (1892), (i 
L. T. 690 ; J 
KlelmrdB v. K 
I'roydoii Urdu 


Antioiaf iona 
la Q. D. D. 
heatou li. 11 
Ellifl V. L. < 
(1884), 60 : 
L. T. 928 ; 
Fonwick r. < 


noulh Corpn. v. Smith (1883), 
K. (on ilie prosecution of Clock- 
Hurnup (188^, 60 J. P. 698 : 
7 L. T. 558. Raid. n. V. Sheil 
owett f. Idle L. B. (1887). 57 
ffiMlck (1888), 67 L. J. M. O. 48; 
n 11. S. A., [1891] 2 Q. B. 216. 


94, ,Sect. 160 of the above 

Act applies only to streets which are streets in 
the ordinary & popular sense of the word, Sc the 
word “street,” in sect, 160, does not necessarily 
include every meaning given to it by sect. 4 of the 
Act. In summary proceedings to recover expenses 
under sect. 160, it is for the justices, having regard 
to tlio surrounding ( ircumstances. Sc to wliether 
there is any intention of building along a road so 
as to convert it into a strc»et, to llnd as a fact 
whether the road in question is a street in the 
ordinary Sc populai* senbo (jf the word ; Sc it makes 
no dififeronce that the sect, has been applied or 
may apply to a portion of the road other than that 
in question. Where the justices find a road, or 
a portion of a road, is not a street in the ordinary 
Sc populai* sense, tlicy will be light in holding that 
the sect, is not aplicable to the road or portion. — 
R. (ON THE PROHKtniTioN OF Oleckiieaton Local 
Board of Health) v. Burnup (1880), 60 J. P. 
608, D. 0. 

AnnotatUrtia Jimutt v. Idlo L. B. (1887), 67 L. T. 

928 ; Foiiwick v. CToydon K. 8. A.. fl891] 2 Q. B. 216. 

Refd. Iliohards v. Kessiok (188b), 52 J. P. 766. 

95, Ways communicating with the backs 

of houses.] — Passages at the bock of houses in- 
tended to afford access to the ashpits & privies of 
such houses os ai^e witiiiu the delinition of “ street ” 
as defined by the above sect. Sc are therefore sub- 
ject to the bye-laws made by a local boaril in 
pursuance of tne powers contained in sect. 167 (1) 
of the same Act. — K. v. Goole Local Board, 
[1891] 2 Q. B. 212 ; 60 L. J. Q. B. 017 ; 64 L. T. 
606 5 55 J. P. 636 ; 39 W. K. 608, D. O. 

Aniwtaiiona: — ^Reld. Wall homatow U. D. 0. v. Haudell 

(1904), 68 J. P. 609 ; Oakley i\ Merthyr Tydfil Curpn., 

>io«oj*i jj:, b 401). 

Beet also. No. 107, post, 

96, Within 1875 Act, sect. 16— Private road — 
Subject to toll.] — By a local Act the O. coipn. 
were generally empowei’ed to lay sewers in streets 
Sc courts not being highways, udtti certam special 
provisions as to sewering 13. road, which it was 
admitted had not been complied with. Tlie same 
Act repealed all the other general Acts on the 
subject, so far as they applied to the borough, 
but made no meiition of Sewage Utilisation Act, 
1865 (o. 75), which w^as passed a few days before 
the local Act, Sc which gave the corpn. general 
powers to lay sewers. The above Act repeals 
Sewage Utilisation Act, Sc itself empowers sew^ 


authorities to lay sewers In any “ ^ o^®**®®* 
or place laid out as or intended for a stapoet. 
After the passing of the above Act, ttie corpn. 
proceeded to sewer S. road, which was a private 
way, with houses on each side, for the passage 
^ong which a toll was taken by pltfs., in whom it 
was vested. 

A motion by pltfs. for an injunction to restrain 
the corpn. was refused: — Held: (1) the 
had power to sewer S. road, independently^ of the 
local Act, under the above .sect., as continuing the 
power given by Sewage Utilisation Act, which it 
only repealed for the purpose of consolidation & 
re-enactment ; (2) S. road was a street within 
the Acts. 

The term ** street ” both in its general moaning 
Sc by the local [O. Borough Improvement] Act 
includes a private road, for passage over which a 
toll is charged, Sc on which the public have no 
right of way. — ^Taylor v, Oldham OonrN. (1876), 
4 Ch. D. 395 , 40 L. J. Ch. 105 ; 35 L. T. 696 ; 
25 W. R. 178. 

Annot^ions : — As to (1) Retd. He Now Callao (1882), 47 
L. T. 175; Northam Bridge Co. 

769 : Eaoott v. Newport Corpn., [1904] 2 It. B. 369 , 
Thurrock, Grays & Tilbury Joint Sewer^e Board y, 
Thames Land Co. (1925), 23 L. G. ll. 648. As 
<0 (2) PoUA Snd. Ry: e. Watton (1886), 17 Q. B. D. 
30 ; R. v?^oJe L. B., [1891) 2 Q. B. 212. Refd. Richards 
ti. Kossiok (1888), 67 h. J- M. C. 48 ; Baird v. Tunbridge 
WeHs Corpn., [18941 2 Q. B. 867 ; IIlll v. Wallaaoy L. B., 
[18941 1 Ch. 133 ; West Hartlepool Corpn. t?. Robinson 
(1897). 75 L. T. 677. Oenerully, Mentd. Re Boulton fl 
Trusts (1882), 61 L. J.p. 493 ; He Brewer & Hnnkin’s 
Contract (1899), 80 L. T. 127 ; \stradylodwg & Ponty- 
pridd Main Sewerage Boaid v. Benstod Surveyor or 
Taxes, [1906] 1 IC. B. 294 ; Pemsol & Wilson v. Tucker, 
[1907] 2 Ch. 191. 

97, ,] — Pltf. was the owner of a 

private road in the W. district. Defts. were the 
urban sanitary authority of the district, & had 
the control of the streets generally in t]^t district, 
& also the power of supplying the inhabitants 
with water. Lefts, commenced, without pltf.’s 
consent, to break up his private road for the pur- 
pose of laying down water mains. Pltf. brought 
an action for an injunction : — Held : the words 
** where the local authority have not the control 
of the streets,” in sect. 67 of the above Act, which 
forbids the laying down of pipes in any private 
road without the consent of tho owner, are de- 
scriptive of a local authority who have not the 
control generally of the streets in their district, & 
had no application to defts. i Sc defts. had power 
under sects. 16 & 54 of the Act to lay down pipes 
in pltf.^s private road without his consent, making 
BiTYi proper compensation under sect. 308 of the 
84imo Act. 

A private roa<l is a “ street ” within sects. 16 
& 64 of the above Act.— Hiii v . Wallasey Local 
Board, [1884] 1 Ch. 133 •, 63 L. J. Ch. 1 j 68 
L. T. 641 ; 42 W. B. 81 ; 10 T. L. B. 73 ; 38 
Sol. Jo. 66 ; 7 B. 61, C. A. 

Annotation* .— Rrid. Baird e. Tanbrideo Wells Corpn., 
^ ri8941 2 Q B. 8C7. Mentd. Jonea v. Conway & Colwyn 
kar Joln?V^ter sip^y Board (1893), (19 L.'t. 998. 

98. WitWn 1876 Act, s. 160— Not co-axtenslve 
with definition in sect. 4 — Question of fact,] — 
Maude v. Baildon Local Board, No. 93, ante. 

99 ,1 — R. (ON THE PROSECU- 

TION*OF OlBCBHEATON LOCAL BOARD OP HEALTH) 

V. Burnup, No. 94, ante. « 

^09, Private road.]— Midland Ry. Co. 

V. Watton, No. 72, ante. , ^ ^ ^ 

streets under sect. 4 Included.] — 

The word ** street ” in sect. 150 of the above Act 
includes places which are defined as streets by 

sect 4. JOWBTT t). IDLE LOCAL BOARD (1888), 

36 W. R. 630 ; 4 T. L. B. 442, 0. A. 

Anti 6 laii 0 M -FoUd. Fcnwiok v, Croydon Union R. 8. A., 
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2 Q. B. 216. Mi Richards «. Kesaiok (1888) 
S' Wal^mstow U. D. C. v. Sandeir 
(19U*/» Oo J. x'. 609. 

102. Strip ol land lying between houses & 

highway repairable by public.]— Owners of land 
adjoining a highway repairable by the inhabitants 
at large erected houses on their land, & threw 
open to the highway a strip of land in fmut of 
them : — Held : the houses with the strip of land 
in front together formed a “ street ” within the 
above sect, which the urban sanitary authority 
within whose district it was situate co\ild compel 
the frontagers to pave, channel, & kerb under 
that sect. — RiCHAiiDS v, Kkssick (1888), 57 Ia. J. 
M. C. iS ; 59 L. T. 818 ; 52 J. P. 750, D O. 
AnnotatioTia : — Oonsd. White v, Fiilhum, Vestry (1896). 74 
L. T. 425. Apurvd. Property Exchange v. Wandsworth 
Board o£ Works, [1002 J 2 K. B. 61. Rcfd. Evans v, 
Newport Urban S. A. (1889), 61 L. T. 684 ; St. James & 
St. Jolm Clorkenwell Vcstiy v. Edmoiidbon (1902), 66 
J. P. 624. 


103. Public highway though not formally 

dedicated.] — Applt. was summoned under the 
above sect, for non payment of expenses incurred 
by the rural authority in sewering, paving, etc., 
a road on which his premises abutted. An order 
of the Local Govt. Board, under sect. 276 of the 
Act, had declared the above sect, to bo in force 
as tlie road in question, which tlie order also 
declared to be a street. The road ran from a 
turnpike road to a bridge, wiiere it pitssed into 
another parish, <fc was from that point repaired 
by the local boai*d of that parish as a highway. 
It was about 900 feet long. It had on i/he south 
side several houses, including applt. ’s house, 
abutting on it ; on the north thei'e was none for 
785 feet from the turnpike road. For the rest of 
its couise it was bounded on that side by a sewage 
farm belonging to the rural authority, on which 
were two buildings. It was a public liighway. 
There was no evidence of formal dedication of 
the road, but tliero was evidence of its use as a 
public highway since 1885, k some evidence before 
1885, but none inconsistent with its liaving been 
then an occupation road or footpath. 

The justices hold tlio order of the Local Govt. 
Board conclusive, that the roatl was a street, & 
further held, that, although in their opinion it 
was not a street in the popular acceptation of 
the word, it was a street within sect. 4 of the Act. 
On a case stated : — Held : the jasticcs were 
wrong in holding that the order of the Ijocal Govt. 
Board was conclusive that the road was a street, 
hut that by the dellnition in sect. 4 it was a 
“ street ” within sect. 150, &> applt. was liable. — 
Fenwick v. Orovoon Rural Sanitary Autho- 
rity, [1891] 2 Q. B. 210 ; 60 L. J. M. C. 161 ; 05 
L. T. 645 ; 55 J. P. 470 ; 40 W. R. 124 ; 7 T. L. R. 
604, D. 0. 

Aimofaiioiia : — ^Refd. Ilill v. Wallasey L, B., [1894] 1 Oh. 

136; Oibabd u. Wallon-on-Tlmmos Blntriot Council, 

[1913] I K. B. 481. 

104. Approach to railway station.] — Stret- 

ford Urban Disirict Oounctl v. Manchester 
South Junction & Altrincham Ry. Co. (1903), 
68 J. P. 69 ; 19 T. L. R. 646 ; 1 L. G. R. 683, C. A. 

105. Cul de sao — Adjoining premises with- 

out means of access.] — A pass^e forming a cul 
de aao may be a “ street *’ within tlie above sect. 
&> the owner of premises abutting thereon is liable 
to pay his apportioned shore of the costs incurred 
by the local authority in making it up, notwith- 
standing the fact that he has no means of access 
into the passage from his premises. 

I have no doubt I have to see what soit of a 
passage tliis is, whether it is a private approach 
to a man’s house — ^his avenue leading up to his 
house from ttie street — or whether it is something 


which can properly be dealt with by this Act as 
a passage-way rightly open to any member of 
the public who is going along an adjacent high- 
way, & as to which Day, J., said in 7L v. Qoole 
Local Boards No. 95, aniCs “ theie is nothing to 
show that the public cannot pass along it.^ I 
am clear that this is such a passage as is a street ” 
within sect. 160 (Buckley, J.) —Walthamstow 
Urban Distiik^ Council v. Sandell (1904), 68 
J. P. 509 ; 2 L. G. R. 885. 

lOG, Additions to ancient highway.] — 

By an agreement, dated in 1888, the owners of 
an estal/O in an urban district through wldoh ran 
an ancient highway about tliirty foot wide, re- 
pairable by the inhabitants at largo, agreed with 
tho borough council that ns k when the estate 
shoiild be laid out for bnikling, the owners would 
straighten & lay out tlio road so as to make it 
forty feet wide throughout. The agreomeut re- 
cited tliat it was entered into for tin* puri>oso of 
settling a question which had arisen ns to tlie 
oxt<>nt of tlie public rights over the road. When 
tho whole of the road had been laid out in aocord- 
aneo witli the agreement, the council made it up 
under the powers of the above sect., sought to 
recover the expenses from tlie owners of promises 
abutting on the road ; — Tlehl : tho whole of tho 
road WAS repairable by the inhabitants at large, 
&, coiiseqiiontly, the fronkigers were not liable 
for tho improvement oxiieiisos. — P outSxMOUTh 
OORRN. V. Hall (1907), 98 L. T. 518 ; 71 J. P. 
664 ; 84 T. L. R. 76 ; 6 L. G. R. 16, C. A. 
yin ao/a/ion .•—Mentd. AmlrcWf* r. A])orUllory U. C. (1911), 

80 L. J. Ch. 72 L 

107. Within 1875 Act, s. 168— Turnpike road 
subject to toll.] — 'l\ had a lumse abutting on a 
pavement alongside a turnpik^' road, on whicli 
road tolls were taken, k winch was ro]>air(jd by 
the county roads board, but it was within tho 
jurisdiction of an urban sanitary authority in 
Soutii Wales. T. was i>roceod(Hi against under 
the above sect, for bringing forward his house 
beyond the line of street without tho consent of 
the urban authority: — Held: this was a street 
within tho meaning of that sect., though it was also 
a turnpike road, k notwithstanding the dolinition 
of street in sect. 4 of the Act. — Thomas v. 
Roberts (1878), 48 J. P. 574, D. G. 

BeCs alsos No. Ill, post, 

108. Within 1876 Act, s. 157 — Footway form- 
ing principal access to houses.] — In making bye- 
laws, & insisting on thoir ooservanco, a local 
authority is entitled to consider what may happen 
in the future, 'when present conditions have beim 
altered k the neighbourhood has developed, even 
although tho present necessity for tho bye-laws 
may not be obvious. 

The power to make bye-laws, as regards new 
streets, given by the above sei't. is not confined 
to streets in the popular sense of the term, namely, 
roadways, with houses on both sides of them, but 
applu‘S to streets, as defined by sect. 4 of tho Act, 
which are proposed to be laiil out k constructed 
for the fii*3t time. 

Tho byo-lawB of an urban sanilarv authority 
required every new street over 100 feet long to 
bo so laid out that its width should be 36 feet at 
the least k that it should be constructed for use 
os a carriage drive. W., who was employed, os 
a builder, by G. tho owner of land, to erect some 
cottages on the land of G., sent to the urban autho- 
rity plans showing an intended footpath, 202 feet 
long k 6 feet wide, affording the principal access 
to tho cottages. Tho proposed footpath being 
objected to as not complymg with the bye-laws, 
W., 'without any authority from G., undertook 
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Sect S.Sircela: Sfuh-aect, 2, A. B. (a) (6).] 

that a roadway, 36 feet wide, should bo made as 
Boon as possession of sufficient land on the side 
further from the cottages to enable a road of the 
required width to bo made could bo obtained 
from a tenant whoso tenancy could not be deter- 
mined for some months. The plans, vaiied so as 
to show a roadway 30 feet wide, were approved on 
the conditions of the undertaking. The cottages 
wore then erected, & the footpath was levelled 
Sc surfaced with rubble & sand. It was 6 feet 
wide Sc bounded on the further side from the 
rottag(*8 by an ancient hedge, & on the nearer 
side by a fence in which were openings giving 
access to the cottages : — Held : clefts, had laid 
out Sc constructed a street within the meaning 
of the bye-laws ; the bye-laws were intra vires Sc 
reasonable ; &, although W., by reason of his 
having no control over the land, was not a proper 
party to th(* action, an injunction to enforce the 
obligations ur>der tlie bye-laws must be granted 
against G.— A.-G. v. Ginn, [1000] 2 Ch. 265; 78 
L. J. Vlu 521 ; lOl L. T. 16 ; 73 J. P. 313 ; 7 
L. G. K. 754. 

100. Order of Local Government Board under 
1875 Act, 8. 276 — Whether conclusive.] — F en- 
wick V. Groyuon Kuiial Sanitary Authority, 
No. 103, ayiic, 

110. Within 1888 Act, sect. 3 — Question of 
fact — Sc degree.] — A.-G. v. Siddall (1808), Times^ 
June 24, G, A. 

Annotation .-—Reid. A.-U. r. Lalnl, [1925] Ch. 318. 

Houses scattered.] — P. v, IMiddlks- 
nnoucai Corpn. (1890), Times, July, 7, D. (’. 

112. 7, 1924, 

deposited with the 11. (’orpn. plans for the erection 
of a house Sc shop on a plot of land of which they 
were the owners fronting on II. Koad, a main road 
60 feet wide. 'I'he plot of land was situate at the 
corner of If. Koad Sc 0. Street, both within the 
b<irough of D. On the eastern side of the plot & 
at a distance thereof rom of 700 feet was a steam 
laundry oreeiod in Sc fronting on IT. Koad, the 
front main wall of wdiich was sot back from the 
road a distance of 12 feet. The land between the 
silo of defts,’ proposed building Sc the laundry was 
unbuilt upon. According to the deposited plans 
it waa pi*upo8ed to set back the building from 11. 
Koad a distance of 2 feet only. On Apr. 10, 1924, 
the corpn. disapjjrovecl of lh<^ plans on the gi’ound 
that the building was not set back 12 feet from 
ir. Koad Sc that the same was propose<l to be 
erecietl beyond the front main wall of the laundry. 
Notwithstanding this disapy)roval defts. proceeded 
to erect their building. Thereupon an action was 
commenced by the A,-G. at the relation of the 
ct)rpn. for an injunction & for a mandatory order. 
Delta, contended that the laundry was not in the 
same street as their building or a building on 
either side of such building within Ihiblic Health 
(Buildings in Streets) Act, 1888 (c. 62), s. 3 : — 
Held: (1) in order to bo a “ street within the 
sect, there must be a succession of houses Sc 
buildings at least on one side of it, wdth some 
degree of continuity Sc pi*oxiinity, such as w’ould 
enable the ct., as a question of fact, to hold that 
what was originally a mere highw'ay had become 
a street ; tried by that test the part of H. Hoad 
between 0 • Street on the west Sc the laundry on the 
east had not become a street ; &, therefore, 
defts.’ building Sc the laundry wore not in the same 
street ; (2) the expression “ house ... on cither 
side thereof ” in Hie sect, meant a house within 
some near distance, within some degree of 
proximity Sc not one standing a considerable 


distance away. Sc, therefore, even assuming that 
the part of H. Koad in question hod become a 
street, the laundry, being situate at a distance 
of 700 feet from defts.* building, could not properly 
bo described as a ** house or building on either 
side ** of it within the sect. — A.-G. v. Laird, [1925] 
1 Ch. 318 ; 04 L. J. Ch. 243 ; 132 L. T. 777 ; 89 
J. l\ 95 ; 60 Sol. Jo. 379 ; 23 L. G. R. 273, C. A. 

113. Houses at one end only — Continua- 

tion a country road.] — A.-G. r. Siddalt. (1898), 
Times, June 24, 0. A. 

^nnota/ion Raid. A.-G. v, Laird, ri925J Ch. 318. 

J7. In the Metropolis, 

(a) Under Metropolis Management Acts, 

114. Street Under 1862 Act, s. 53— 
Whether ** new street ** within 1862 Act, s. 112, 
Included.] — Sect. 52 of the above Act enacts that 
where any sewer shall be constructed by any 
vestry, in Sc for the drainage of any new street, 
or of any house or houses erected since Jan. 1, 
1856, the expenses of constructing such sewer 
should bo borne Sc defrayed by the owners of such 
street or houses, Sc of the land bounding or abut- 
ting on such street. Sect. 53 enacts that where 
any sewer shall be constructed by any vestry in 
a street in which previously to such construction 
there had been no sewer, or only an open sewer, 
but where sewers rates have been levied previously 
to such construction, the expense of con.structing 
such sewer should be borne Sc defrayed only in part 
by the owneis of the houses situate in, Sc of the 
land bounding Sc abutting on, such street respec- 
tively Sc the residue by the vestry, out of the sowers 
rate's levit‘d in their parish : — Held : sect. 53 
applied to all streets, both old Sc new ; Sc, there- 
fore, when a sewer was constructed in a now 
street, but sowers rates had be'on levied in the 
street previously to the construction of the sewer, 
the owners of property in tiie stret't could not be 
(diarged witli the whole expense of (‘oiihtiucting 
the sewer. — St. Giles, Camhicrwell Vj.stry v, 
Weller (1869), L. K. 6 Q. B. 168, ii. ; 20 L. T. 
756 ; 17 W. R. 973. 

Annotations: — N.P. Sawyer v. Poddinflrton Vestry (1870), 

L. K. 6 Q. D. 1G4; St. John, Hampstead, Vestry r. Cotton 

(1885), 65 L. J. Q. B. 213. 

115. .] — Applt., about the year 

1866, built some houses abutting on the H. Road, 
& about the same time the vestry of the parish 
constructed a sew'cr along the II. Road. Sewer 
rates had been levied in respect of the land upon 
which the houses were built for more than five 
years prior to Jan. 1, 1850. Before 1866 no 
sewer existed in the H. Koad, wdiich was & 
continued to be a turnpike road until July 1, 
1864, on which day the vestry took charge of it 
for the time ; — UeUl : the H. Koad was a 

new street within sect. 112 of above Act ; sect. 53 
did not apply to now streets as defined by sect. 112 ; 
& ai>plt. W’as therefore liable to be rated under 
sect. 52. — Sawyer r. Paddington Vestry (1870), 
L. K, 6 Q. B. 164 ; 40 L. J. M. C. 8 ; 23 L. T. 
662 ; 35 J. P. 213 ; 19 W. K. 06. 

Annotations Hampstead Vestry v. Cotton (1885), 

16 g. B. D. 476. Bold. Robinson v. Barton L. B. (1882), 

21 ("h. D. 621. 

.] —Applt. was the owner 

of a piece of land within reaps, district, upon which 
streets had been laid out since Aug. 7, 1862 ; 
certain building land not belonging to him lk>u]ided 
& abutted upon the ends of all the streets except 
one, wliich terminated at a cemetery. Kesps. 
laid down sowers in the streets & appoHioned Uie 
whole of the cost between applt., his tenants, Sc 
tlie owners of the cemetery. Sewer rates had for 
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Jiiatiy years been levied iii respect of the houses 
upon applt/s land, although no sewer had pre- 
viously existed in the streets thereon : — Held : 
the word “street” in sect. 53 included “new 
streets” as defined by sect, 112, as well as old 
streets, that sect. 52 did not apply, Ac, therefoi'e, 
the apportionment was invalid, as it did not 
provide that a ])or<ion of the cost of the sewers 
should bo defrayetl by resps. out of the sewers 
rate levied in thc‘ir district : — Semhle : even if 
sect. 52 had been applicable, tin' ap]>ortionment 
would have been invalid, since it did not charge 
any portion of the cost of the sewers ui)ou the 
owners of the building land bounding Ac abutting 
u])on the ends of llie str(*elH.— Sukffikld i*. 
Kuliiam Board of Works (lS7d), 1 Ex. J). 395, 
(\ A. 

Antudalinn : — Folld. Ilauipslo.id Vostr} v. ('otton (1SS5), 

IG Q. R. D. 475. 

117. Former turnpike road be- 

come common highway.] — words “ a street” 
in sect. 53 of th»‘ above Act, include “ new streets ” 
as d(*fined by s(‘ct. 112, as well as old st reels. 
In 1872 a road in the metropolis which had up 
to that tirnt' been a turnpike* load C(‘ased to be a 
turnpike road tS: bc'canu* a common highway. In 
1883 the vestry of the jiarish in which the road 
was construct (*d a sower tV: ajiimrtioned part of 
the exi)ense of construction to the owner of lands 
abutting on the road. Previously to 1883 there 
had been no sewer in t his i)ai*t of tin* road. Sew'ers 
rates hatl be(‘n levied for the >ears i>rior to Jan. 1, 
1853, in respect of these lands: - Held: (1) the 
cas(* fell under sect. 53 Ac not und(‘r sect. 52 of the 
above Act ; (2) the I’oad was a “street” W’ithin 
the m(‘aning of sect, 53 as detiued by sect. 112 of 
tliat Act, Ac the lands w’(*i(‘ under the proviso in 
S(*ct. 53 ex<*mpt from apportionment. - Ht. John, 
J1ami*stkad, Vicsthy 7‘. PO'ITON (1883), 12 App. 
Pas. 1 ; 53 E. J. Q. H. 225 ; 53 L. T. I ; 51 
J. P. 310 ; 35 W. n. 505 ; 3 T. E. JE 131, IE Ji. ; 

11 AMFKriOAD Vfstry r. (NrrroN 
(1885), 13 g. H. I). 175, P. A. 

118. Under 1855 Act, s. 250 -Whether 

** new street ’’ within 1862 Act, s. 112, included — 
Builder’s road.]— A builder made drains fr<an cer- 
tain liouH(‘.s in a j*oad to the boundary of tie* for<*- 
courts of the houses. The road wvis what is 
known as a buihl(*r’s road, nunle A: coated with 
gravel A: ballasted. The footpaths w’ere made 
W’ith gra\<*l Ac kerbed wath granite. The hoiis<*s 
on either side of the road were not completed Ac 
inJiabit(*d, but tlu* road was open for carriages Ac 
foot passengers. It was light (*d by tin* parish 
but had not been tak(‘n to as a public road. 3'lie 
Vestry made branches from tlx* ilrains into a 
sew'er which b(‘longed to tlx'iu Ac ran along the 
centre of the road, for that ]mrposc they opened 
tlie road Ac footw'ay. The biulder declined to re- 
pay to the ve.stry the expenses incurred tluTeby : 
'—Held : the road w’as not the h*ss a Ktre<‘t within 
the definitions in sect. 250 of the 1855 Act, Ac 
sect. 112 of th(‘ 18<i2 Act, because it came within, 
the definition of a new street in the last mentioned 
sect. — S t. John’s, Hampstkad V^kstry r, Hoopkk 
(ISC)), 15 Q. B. J). 352 ; 51 E. J. M. P. 117 ; 51 
L. J. ih B. 302 ; 49 J. P. 741 ; 33 W. JE 903 ; 
1 T. E. JE 581. 

119 . One side only built upon.) — 

SiMMONDS HboTHKU*-, EtI). l\ KUJJIAM VESTRY, 
No. 133, post. 

120. Within 1878 Act, s. 6 — Country road 

without houses.) — The proviso in the above sect., 
saving tlie application of the sect, under certain 
(drcumstances, applies only where the street in 
which buildings are being constructed was actually 

J. — VOL. XXVI. 


existing for the purposes of building before or at 
the dat>e of the passing of tlio Act. Whore at 
tliat date tiio street w'iis merc'ly a coiuitry road, Ac 
not form(*d or laid out for building, the pi*ovi80 
luis no application; & its protection cannot be 
invoked upon the ground that it W'os then a high- 
way, Ac Ihen'fore a “ strt'oi ” by the definition 
in sect. 250 of 1855 Act.—lA)NDON County 
Council r. Mitchell (1894), 33 L. J. M. P. 104 ; 

10 IE 308, 1). P. 

121. ** Street for foot traflio only” — Under 
1882 Act, s. 8 — Courtyard to dwellings.] — Artisans’ 
dwellings, comprising twenty-six tenements, 
accommodating about 250 persons, WM*re built, 
opening on an appproach 100 feet long A: 13 feet 
w'ide entered fi’oin a public street through a gate- 
way 10 feet \vid(* over which one of the buildings 
was carried. A roadway had i)reviously exisU'd 

* on the site w'ith warehouse's abutting thereon, 
tlu* gatew'ay imJuded tl»e site of a former gateway, 
whicli had bee'ii i)u11(hI dow'ii ^ alt»‘red t.o a great ej* 
width. The api>roach did not afford comnumie’a- 
tion with ai»y otlu'i* public stn*et, W 7 us for the 
sole use* A: eonveiiienct* of the tenants of the (hvcll- 
ings, to the exclusion of the public, no right of 
w'ay ove'i* tlu* same liaving evi*r been dedicateel 
to or u.sed by the jiuhlie at large*: - Held: the 
appre)ach hael ne>t be*e*u laiil emt as “ a street for 
feH)t tralTlc only ” within tlu* abeive* He*ct., so as te) 
reupiire the sanction of the M(*t ropolilan Beiuvd of 
Works to tlu* laying out lhe*r(*e)f. -Metkopdlitan 
Be)AitD OF WOHKH V. Nathan (1885), 51 E. ’r. 
423 ; 50 J. B. 502 ; 31 W. H. 131 ; 2 T. E. B. 
112. 

Aumtiidum : ' Coiud. L. (J. P. r. Davis (18!»r»), 43 W. It. 

674. 

122. ,J -A magistrate* is justi- 

fied in lioleling tliat a ]>assage or way two huudre*d 
feet long A: twe'iity feet wide*, le*ading througli a 
gateway to two blocks e)f buildings iriE'ueled for 
artisans’ elwi’llings on eitJu*i* sub* eif it, with a 
ce*ntral eleieii* in e*a(‘h ble>ck etpe'iiing on te) thei saiel 
j)asHage, A: ne)t inie*neJe*el feir tlu* use* of the jiuhlic, 
hut euily for tlu* ])in*post* e)f ae*e*e*ss to thei te*ru‘- 
iiu'iits in the* seiiel bleie'ks, k, having no e>lhe*r exit, 
is not- “ a st re*e*t; feir feu)t ti’allie* e»niy ” within tluj 
abeive* se*e*t., A: the e‘e>nsont e)f the* E(»uie)n County 
Pouneil to the feirining eir laying e)ut e)f sue*h a 
])assage* eir way is not, tlu‘re*fe)r(‘, ne‘ee*ssary. 
Eo.vDeiN County Peu’Ncn. v, Davih (1895), ill 
E. J. M. P. 212 ; 59 J. P. 583 ; 13 W. JE 571 ; 

11 T. E. IE 453 ; 39 Sol. Jo. 585; 15 JE 509, 
I). P. 

Annota. ■ Cousd. Wootl r. L. P. (’. (Ib36t G1 L. J. 

M. C. 27 G. 

(b) Under London liuUdunj Ads, 

See l^melon Building AeJ , 1894 (e . ecxiii). 

123. Quadrangle surrounded by flats— Single 
entrance from highway— No public right of entry.) 
— By Jionelon Building Ae:i, 1894 (e*. ccxiii), s. 7, 
“ No piTse)u shall ee)mme*i)ce* te) fe>nn or lay out* 
any .stre*<*t for carriage} traflle; or feir foot tratTic ” 
withemt having ohtaineal the sanctie)n of the 
]x)ndon Penmty Council. Prior te> the passing 
of the Act, appll. e*re»rt<*d in aceejrdance} witli the 
statute's then applicable* iher<*te) a builrling ce>m- 
prising shops on the ground floor with flats above 
A^ an are hway tlirougb the) inieldlo of tJio grounei 
fjofir. The* biiileling front e*el or abutted on to a 
8tr<*e*1 calJe*d V. Streu;t, & the south-west wall of 
such building was left unfinished, with toothing, 
flrf^-places, etc., with a view to tlio subsequent 
I'xtensioii of the* building. Afte'r tlie passing of 
the Act applt. decided to extend the building by 
erecting additional buildings round the other 
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8ccU 5, — SineU: Sub-ucct, 2, 1). {b)t d; C. 8ccL 6: 

HvJthaecl, 1 .] 

tlircc Bides of the qiiadi*angle. Such buildings 
wci’© to contain about forty-two flats, & would 
have two entrances & staircases leading from the 
quadrangle to the flats. Qlicro would also be a 
one storeyed building used os an estate office with 
a sepaiaU* entrance from the quadrangle. The 
drains of the building were to be connected with 
ie8i)S.’ sewer in V. Street. There would be no 
entrance* or exit to or fiom the quadrangle, except 
by th(» said archway in V. Street, which was 
closed by lofty iron gates, & tliis archway & the 
quadrangle were intended for the use of the 
tenaiits of the flats in the proposed new buildings, 
At the tradesmen & otlieis visiting them on busi- 
ness or ph^asure, with or without carriages, & the 
public at large W’cre to be entirely excluded thcie- 
fjom i/c/d .* (1) apidt. had not commenced 

to foim or lay out a “ Fti<*et ” for carriage traffic 
witliinsect. 7 of the Act ; (2) tlie question whether 
the place was a “ stieet ” within the sect, was one 
of Jaw.- Wood r. London Loi^ni’y Council 
(imi), 04 L. .1. W. C. 270 ; 7:i L. T. OKI; no 
•T. 1\ 01,^1 ; 4i W. K. 144 ; 11 T. L. It. 578 ; 39 
Sol. Jo. 742 ; 15 it. .509, I). C. 

JnfU}taiwn -f« to (1) N.F. Aniistioiig t\ L. C. C\, 11000) 

1 Q. D. 410. 

124. Road not Intended for public carriage 
traffic.] — In order that a road or carriage way may 
l>e a stDct witliin l.ondon Building Act, 1894 
(c. ccxiii), H. 7, it is not necessary that it should 
be int<‘n(l(‘<l or rised for public carriage traffic. 

The owner of a building estaU*, of about four 
acres in extent, rommenc(‘d to lay out a road 
which communicated at one end with a public 
caiTiage w^ay the other end of the road ran into 
a S(iuare, about which it was intended to build 
a continuous lin(‘ of house's or flats ; houses or 
blocks of flats were also to be built along each side 
of the re>ad itself, the total length of the road 
being about 900 feel. It was further intended to 
erect gates at the i)oint whore the road ran out of 
the public eameige way, & to keep a iJorter to 
open vV shut the gates. 5'h<‘ road was not intended 
for public uw*, but sobdy for the use of the oecu- 
pieis of the houses in the road & square, A: of their 
Msitors At lrade8j[)t*ople. nu* owner liad not 
obtained the consent of the Ixjndou C'ounty 
Touncil before eoinmeneing the work: — Held: 
the road was a street within sect. 7 of the Act, 
Ac the owie*r was properly coinicled under that 
sect, of having coinmenc<'d to form or lay out 
a street for carriugti tranic without having 
first obttune<l the sanction of the liondon 
County (V)uneil. — Aumhthdnu v. I^ondon (’uunty 
Council, 119U01 J Q. li. 410 ; 09 L. J. Q. B. 207 ; 
81 J.. r. 038 ; 04 J. 1\ 197 ; 48 W. B, 307 ; 10 
T. L. B. 128 ; 44 8ol. Jo. 158, 1). C. 
^nm)<«h<>TW.-~Folld. L. C. r. DhvIh (1004), 91 L. T. f»55. 

BIstd. L. (^ C\ Hoathinan (lOOd). 60 J. I’. 222. BeM. 

::>iniiaoudH v, FuUiaiu Vostry (1900), 82 L. T. 407. 

125. Passage way leading to shops — Restricted 
user.] — A passage w’ay, thoroughfiire, or courtyard 
leading to sliops, oven although some part of the 
user may be i*cstrieUid to certain times, wdiich is 
intended & nst'd its a market or bazaar, may Im^ a 
“ stmd ’’ within the imwiing of the London 
Building Act, 1894 (c. ccxviii), the person re- 
sponsible therefore may be convicted under sect. 7 
of that Act for commencing to form A& lay out 
a Btreet. — London County Council r. Davis 


(1904), 91 L. T. 655 ; 08 J. B. 520 ; 2 L. (L 11. 
1065, D. C. 

Annotation Cooid. L. C. C. v. lloatlinian (1005), 3 L. G. K. 
1016. 

** Commence to lay out a new street .^'] — See 
Part XIII., Sect. 1, sub-sect. 9 ; sect. 2, sub- 
sect. 6, D., past. 

C. Under Other Sialvdes. 

126. Town Police Clauses Act, 1847 (c. 89), s. 3 
— Land adjoining railway — No public right of 
passage.] — In a district to which Local Govt. Act, 
1858 (c. 98), applied, a piece of gioimd adjoining 
a railway station, & belonging to the co., metalled 
Ac separated from the highway only by a gutter, 
was used as an approach to the railway station. 
Private carriages were allowed to stand there, but 
no hackney or public carriage.s, except those of 
applt. ; applt., by agreement with the co., having 
the sole right of standing carriages tliere for the 
purpose of plying for hire. Applt. having been 
convicted in a penalty for allowing Ids cairiages 
to i)ly there for hire witlioiit a licence*: — Held: 
the j)lace was not a “ bti*cet ” within the above 
sect., for the places included by that sect, in tlio 
word “ stieet ” wcTe jdaces over which the public 
had a right of passage ; At ilie* conviction was 
therefore wrong.— ('UUTIS v, Embruy (1872), 
L. It. 7 Exch. 360 ; 42 L. J. M. C. 39 ; 41 L. J. 
Ex. 241 ; 21 W. B. 143. 

Annotation Folld. JoncB r. Short (1900), 69 L. J. Q. 15. 
473. 

127. Subject to public right of foot- 

way.] — A railway co. provided a cab stand upon a 
piece of ground which w'as their private property 
subject to a public right of footway along it, Ac 
winch was metalled & paved like an ordinary 
street At formed the side ajiproach to one of their 
stations : — Held : the piece of ground was not a 
** street within the above sect. — ^JoNRS v. SaoiiT 
(1900), 69 J.. J. Q. B. 173 ; 82 L. T. 197 ; 64 
J. P. 247 ; 48 W. B. 251 ; 44 8ol. Jo. 211 ; 19 
Cox, (’. C. 472, 1). C. 

128. Towns Improvement Clauses Act, 1847 
(c. 84), s. 53 — Whether confined to street In 

I popular sense.] — By sect. 3 of the above Act, “ the 
I word ‘ street ’ shall (*xtend to At include any road, 
square, court, alley. At thoi*oughfarc, within the 
limits of tlie special Act.” By sect. 53, ” If any 
street, although a public highway at the passing 
of the special Act, have not theretofore been wcU 
At sufficii'utly paved At flagged, or othenvise made 
good,” the occxipiers of lands abutting on the 
strt'et are liabh* for the expenses of paving, etc.. 
At therehne the street is to be repaired out of 
the rates. A special Act incorporated sect. 53, 
but provided that “ owmera ” should be substi- 
tuted for “ occupiers.” 

IMtfs., the local authority, made an agreement 
with defts. the ow’ners of land abutting on a road, 
Ac under this agreement pltfs, purchased land At 
widened At improved the road. Afterwards pltfs. 
paved At flagged the footpath beside the road, At 
sued defts. for the expenses. The jury found that 
at the time of the paving tlic road was not a street 
in the popular acceptation of the term, & that it 
had been ” otherwdse made good ” by the work 
which pltfs. had done under the agreement : — 
Held : ( 1 ) the road was a “ street ” wdtldn sect. 53 ; 
(2) as it had been “ otherwise made good ” defts. 
were not liable* — ^Portsmouth Corpn. v. Smith 
(1883), 13 Q. B. D. 184 ; 53 L. J. Q. B. 92 ; 50 
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L. T. 308 ; 48 J. P. 404, 0. A. ; affd. as to (2) (1885), 
10 App. Cas. 304, U. li. 

Annwations : — As to (1) Apid. Jowott r. Idle L. B. (1888), 
36 W. K. 630 ; Fenwlok Croydon R. a. A., 118911 2 
Q. B. 216. Bead, R. (on the Prosecution of Ciookhcaion 
1.. B. of Health) v, Bumup (1880), 60 J. P. 598 ; Richards 
V, Koasick (1888). 67 L. J. M. O. 48. As to (2) Retd. 
l>erby Corpn. v. Orud£:inf^, [1894] 2 Q. B. 496 ; Barry 
& Cadoxton B. B. v. Parry, [18951 2 Q. B. 110. 

129. Towns Improvement Clauses Act, 1847 
(c. 34), s. 66 — Whether road without buildings.] — 

By the above sect., the conirs. may allow, upon 
such terms as they may think fit, any building 
within the limits of the special Act, t(» be set 
forward for improving the line of the street in 
which such building is situated : --Held : the 
term “ street *’ as used in the above sect, did not 
include a road without a line of buildings, A, the 
comrs. had no power under that .sect, to divert 
any portion of a highway by widening it «fc obli- 
terate a portion of the old higliway which had 
thereby becorntj unnecessary. — U. r. IM.atts 
(1S80), 49 \j, ,1. Q. 13. «18 ; *13 L. T. 159 ; 11 J. l\ 
765 ; 2S VV. 11. 915. 

130. Local Government Act, 1858 (Amend- 
ment) Act, 1861 (c. 61) — Question of fact —For 
jury,] — On the trial of an indicimeui fraiiKnl on 
sect. 28 of tJie above Act, for bringing forward a 
housi} in a strec't beyond the fi^ont wall of the 
houses on either side, without the consent of the 
local board of health, it was prove<l that a house 
surrounded by a garden alongside a highway had 
been so brought forward by deft. ; that alongside 
the same highway there were other houses in 
gardens st*parated from each other by their re- 
spective gardens, & standing irregularly, <& at 
different distfinces from the liighway : —Held : it 
was a ([ui'stion of fact for the jury whether the 
houses formed a street. 

(2) In order to constitute a street there must be 
a i*ow of houses sulliciently continuous Ai sutll- 
ciently proximate to one another ; (3) scitiblc : a 
set of df*t ached houses not being in a continuous 
line, but some facing on(» way & some auotJicr, Ac 
having no ai^pearance of uniformity, is not a 
strf»et within tlie above Act. — U. v, Ku llford 
( 1801), Le. Ac Ca. 103 ; 33 L. J. M. (’. 122 ; 10 
L. T. 310 ; 28 J. P. 357 ; 10 Jur. N. H. 522 ; 12 
W. B. 715 ; 9 Cox, (\ C. 453, (3. (\ It. 

Aniuttations : — As to (1) Apld. A.-G. v. liUird, [1925] C1i 3 1 8. 
Reid. R. V. Slicil (188 4), 50 L. T. 690. Ah to (2) FoUd. 
A.-G. V. Laird, [ 1926] Ch. 318. Retd. Taylor v. Metropolitan 
Board of Worka (1867 ), L. R. 2 G. B. 213 ; Bryden v. Putney, 
Ghui*chwardeiH & Oversticrs (1876), 34 L. T. 69 ; Baker ». 
Portsmouth CVupn. (1877), 37 Jj. T. 3S1 ; Robinson r. Barton 
L. B. (18S2), 21 t:h. IJ. 621 ; Rlcliards r. Kenslck (1888). 57 
L. J. M. G. 48 ; Armstrong v. L. O. C., 11900] 1 Q. B. 410. 

131. Row of houses— SulQclently con- 

tinuous & proximate.] — li. v, Fulli’ord, No. 130 , 

ante, 

132. Set of detached houses — Neither 

oontinuous nor uniform.] — K. v, Fullford, No. 
130, ante, 

133. Local Act — New roads on buiidi^ estate.] 

— By a local Act comrs. were created having duties 
with regard to streets & buildings within a certain 
area. In 1878 it was propose<i to lay out an 
estate within such area for building, plans were 
submitted to Ac approved by the comrs. By an 
agreement between them Ac deft., deft, was on 
completion of the roads in question, to throw 
eighteen feet of liis land into the said roads, which 
was done, but not to make the roads. In 1887 
the powers of the comrs. passed to the council 
on incorporation. In 1892 the council by an order 
required deft, to sewer, drain, level, flag, Ac metal 
the said roads so far as his premises fronted, 
adjoined or abutted thereon. The order not 
having been complied with, the council did the 


work themselves, Ac on making rtupiest for pay- 
ment, dett.’s agent disputed that the property 
was liable. On a summons taken out by the 
council to have the sums expended declared a 
charge on the property: — Held: (1) the roads 
were streets as to which the council had power to 
make the order; (2) they were public stm*ts as 
well as strwds within the ordinary moaning of 
the term. — Wkst Hartlepool Oorpn. v, Robin- 
son (1897), 77 L. T. 387 ; 02 J. P. 35 ; 46 W. U. 
218 ; U T. L. K. 18, O. A. 

AnnotaiUm. : —ilfncraUy, Mentd. lie Stoker & Morpeth 
Oorpii. (1911), 84 L. J. K. B. 1169 . 


Sept. 6.- NEW CTREE FS. 

Sob-sect. 1. — In General. 

See Metr()i>olis Management Amendment Act, 

1862 (c. 102), H. 112. 

134. Question of fact, not of law — Under 
Metropolis Management Acts.]— A police magih- 
trate, on a summons for an order, under Metro- 
polis Maiicbgeuueiit Act, 1855 (e. 12()), ss. 105, 226, 
upon the* prr)prietor td houses in L)., alleged to 
be a “ new stre(‘t ” within tli«‘ Metropolis, for his 
share of the‘ ex])ens«\s of i)aviiig it, al'teT bf*aririg 
the jiaitie^s Ac their evidemce, elisimssed thei sum- 
mons on the ground that 1). was not a “ miw 
street** within the Act, because it was an eild 
liighway. A rule, uneler Justice's Preitection Act, 
1818 (c. 11), s. 5, calling on liim to heuir A: adjudi- 
cate on the complaint, was obtam(*d, with a view 
of obtaining tiie destsiou of tliis ct., that 1). miglit 
be a “ new stree't ” within Metropolis Managerrieuit 
Act, 1855 (c. 120), s. 105, though it was an old 

• highway ; this et. could not inepiire 

whether tlio magistrate' (‘ame‘ to a right conclusion 
or not, but only whe*the'r he* had adjudicate*d ; 
A[;, the ct. being of ojuniem that lie had done so, 
the rul<3 was diseharge'd witJiout any i'\pr<*ssifm 
e>f opinion as to whethe*r he* was right or wiDng in 
his cemstruet ie>n of the* Set. -It. a. Dayman (1857), 
7 K. Ac 13. 672 ; 26 D. J. i\I. V, 128 ; 29 \,, T. O. H. 
125; 22 J. P. 39; 3 Jur. N. S. 711; 5 W. Jt. 
.>78 ; 119 K. It. 1395. 

Atinolations : Mauelee v, Baildoti L. B. (1883), 10 
Q. B. 1). 394 ; Re)rlHinemth Ge>r|>ii. v. Srnltli (ihS3), 13 
. B. D. 181. PoUd. H. V. Sholl (1881), 60 L. T. 690. 
efd. K. V. Brown (1857), 7 K. & B. 757 ; Luton L. B. 
of Jleultli r. Davirt (1860), 0 Jur. N. H. 680 : Pe'aHO r. 
(’haytor (1863), 3 B. & 8. 620; il. v. lilantlllo, Brock- 
iiockHhiio, 3J. (1866), 15 L. T. 277 ; J^Jx p. VauHrhuu 
(1866), L. It. 2 (J. B. Ill ; St. Mary, iHliiigtoii r. BamOt 
(1874), 30 L. T. 11 ; Bryeloii v. Putuey OverHoe^rH (1876), 
1 Ev. 1). 223 ; Kicharels w. KeMHiok (1888), 59 L. 3’. 318. 
Mentd* R> NiJimeMe.‘y (1858), E. B. & E. 852 ; It. e;. 
Allem (1866), 7 B. & M. 902 ; Buoclouoh v. Motropetilau 
Board of Worka (1870), L. R. 5 Exch. 221. 

135, .] — Bowj.hiM V. Sr, Marv, 

Islington, Vestry (1875), 39 J. 1*. Jo. 757. 

136. .] — The G. rooel was a lane 340 

feet long ; there we^re no buildings on eithejr side 
of it, except four housas at one? part of it, Ac the 
land was bounded on the north Ac soutli by back 
gardens Ac the backs Ac sieles of houses. In pro- 
ceedings taken by the F. Board of Works for the 
paving of tliej lane as a “ new street ” within 
Metropolis ManageMiKuit Acts, the miigistrate held 
that the lane was not a “ street ” witliin the Acts, 
Ac refused to state a case under Summary Juris- 
diction Act, 1857 (c. 43), as he considered the 
question one of fact : — Held : the question whether 
the lane was a ** street ’* or not was a qu(»stion of 
fact Ac not of law, Ac the magistrate could not be 
compelled to state a case. — K, v, 8heil (1884), 
50 I.. T. 590 ; 49 J. P. 68, D. O. 

1 37 , ,] — A street, in order to be a 

T 2 
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Sect. 0. — New nircHn : Suh-sects. 1 <£• 2.] 

n(*w Bireoi 'within Metropolis Management Acts, 
1855 (e. 120), s. 105, A 1802 (c. 102), s. 77, must 
be a street formed by houses, some of w'hich have 
been newly built, or by such houses with land. 

A r<iad wiiich had been laid out since the passing 
of the Act of 1802, A was therefore a new street 
within the dellnition in S(‘et. 112 of that Act, 
had upon one side a house &> no other building, 
A upon tlie other side a house at one end &; a 
eliap(*l A liall at the other ; no new buildings 
had be(‘n erectc'd upon either side of the road 
for nior(‘ than lw(*nty y(*ars, nor was tliere any 
probability of the vacant phds of land on cither 
side being })uilt upon for some* y(*ai*s : -Held : 
a magistrate was justiOed in finding that the road 
W'as not a new Ktr<‘et for the jiurposes of sect. 105 
<»f the Act of 1855 or 77 of th(‘ Art of 1802. 
A- the local authority could not r(*eover from the 
front ageiH the expeiisi's of imving the road. 

The <1 nest ion is wheth<*r it is a new street for 
tJie ] Hi r poses of H<‘et. 105 (»f the Act of 1855 or 
sect. 77 of tie- Act of 1802. 1 cannot feel any 

doubt upon the language of the sects., although 
llie quest loi) IS a ^<•Iy important one — important 
beeausr*, as lias iMH*n pointed out, this paiticular 
road is onl> a s(‘et ion in t lie middle of a long road, 
A it may in* most ineonvtmient tliat a portion of 
a long road should be imperfectly pav<*d while 
tlie r(*st is jiroperly done ; wo cannot, however, 
li(ip tliat. When sect. 105 is carciully looked at, 
it is obvious that it not in<*r<iy begins by treating 
Jiouses as the* essiHiee of what is a strc'et for the 
purpose's of th(‘ seet., but later on it goes on to 
use this <‘xj>resshm : “A the owners of the house's 
forming SiU'h strt'et shall, on demand, i>ay to such 
M'stry or board the amount of the estimated 
expenses.” Clt'arly wIh'u that sect, w'as passed 
tlu' liC'gislalure was llimking of a street composc'd 
wholly or partially of houses ; A 1 should say 
that the question whether there was a Hunieiemt 
number of houses to make a road a street for the 
purposes of that Aet wouUl be a <iuestion of faet 
lor the magistrate (Whiout, J.), St. Makv, 
JUlTliJlHKA, V’KSTHY V. J’AI.MKH, | 1 8P7 j 1 Q. It. 
220 ; 00 L. J. Q. It. 77 ; 75 1.. T. ;t02 ; 00 ,1. I*. 
774; 45 W. it. 110; i:t T. L. Jt. 20; 11 Sol. 
Jo. 40, D. V. 

Annotations Allen r. Fulham Venlry, IISIMI] 1 
Q. J». U81. Befd. l‘ruiH’rt> Kxehansre (No. 1) r. Waiuh- 
worlh board ot Workf^ (IUO'2), 71 L. J. K. b. 


(c. 102), s. 112, the expression new street w 
not confined to streets dedicated to the public. 

Hesp. was the owner of houses on both 
of a road, the footpatlis of which on each side 
betm paved by applts., the vestry of the parish, 
& W€Te used by the public. The carriageway 
had never been dedicated to the public ; applts. 
paved the carriageway, A sought to I'ccuvcr the 
expensi* from resp. under Metroiiolis Management 
Act, 1855 (c. 120), 8. 105, on the ground that the 
carriageway was a new street :—Held : although the 
carriageway had not been dedicated to the immic, 
it was a new street within Metrojiolis Management 
Act, 1802 (c. 102), s. 112 ; A resp. was liable to 
iiay the expense of paving it under Metropolis 
Management Act, 1855 (c. 120), s. 105. — St. Mary, 
Islington, Vestry v Barrett (1874), L. K. 
0 Q. B. 278 ; 4b L. J. M. C. 85 ; 80 L. T. 11 ; 
88 ,1. V. 198 ; 22 VV. U. 402. 

innofationH :—ConBd, I'oplar board of Works r. North 

Motropolituu Tram. Co. (Ib7h), 4.1 .k 1 . oHO. Reid. 

L. C. C. V. I)a\i8 (laur)), Ot L. J. M. C. 212. 

140. New houses built along old 

highway.] — IIkatley v. Foakks (1889), 58 J. 1*. 
Jo. 772, 11. C. 

141 . Existing roadway & footpath — 

Newly made up.] — A vestry sought to charge tlu‘ 
owner of houses in a road with the expenses of 
paving the road, including the footway, which 
was on .Tail. 1 , 1850, when Metropolis Management 
Act, 1855 (c. 120), came into operation, an ancient 
footway repairable by the inhabitants at large, 
A liad b(‘en from time to tinu' repaired by th<‘ 
vestry at tli(‘ expeiis<' of the ratepayers. The* 
roadway as distinguished from the footway had 
never been repain'd by the vestry A the main- 
tenance of th<‘ road had not, previously to Jaii. 1, 
1850, been taken into charge or assumed by tlu' 
authorities liaving control of th(‘ ]>avemeut nr 
highways. The footway had lieen tar jiavi'd by 
the vestry at the cost of the lati'iiayers, but tlu're 
W'as no nH'ord of it liaving Ix'eu kerbed by the- 
vestry, A such tar paving A other work as had 
been done from time to time was m the nature of 
repairs of a temporary cliaracter //c/d ; tho 
road, including tlu* foot pat li, was a “ new street” 
within Metmpolis Management Atiu'iulmeiil Act, 
1802 (c. 192), 8. 112, A the owner of the housi's 
was liable to contribute to tlu' paving exixmsos. — 
Wilson i \ St. (Iiles, I’ambekwelIm Vestry, 
11892] 1 Q. B. 1 ; 01 L. J. M. (’. 8 ; 05 U T. 790 ; 
,50 J. \\ 107 ; U) W. K. 41 ; 8 T. L. B. 20 ; 80 


138, What may be a new street ~ Under 
Metropolis Management Acts Railway bridge 
conneotlng streets.] - Apidts., a railway co., con- 
structed over t heir railway a bridge 50 fet*t w ide, on 
which tho railway station W’lis built A which con- 
nected two streets in tlie Metixipolia. Tlu* three 
lamps on the bridge wen* erected A lighted by 
tlu* railw’ay co., A by a <ieed of agreement, betvve<*n 
tho railway co. A the New' Kiver Waterworks 
Co., the latter co. had a perpetual easement for 
the coii\<*yance of its water over the bridge by 
meana of ]dpes A mains laid und<*r its surface. 
'I’ho britlge had been used by the public un- 
interruptedly for (‘ighteen months, A a public 
cab Rtand, appointed by the ('omrs. of Police, 
was established on a port of tlie bridge ; — Held: 
the bridge was a new’ stnvt witliin Metropolis 
Manngenu'tit Act, 1855 (c. 120), A applts. were 
liable to contribute in respect of it to the paving 
of the road. — North 1.iONI>on By. Co. r. Sr. 
Mary, Isunoton, Vestry (1872), 27 L. T. 072 ; 37 
J. P, 811 ; 21 W. B. 220. 

139. Not confined to stmts dedicated 

to public.]— In Metropolis Management Act, 1802 


Sol. Jo. 80, 1>. C. 

i n notation s :—CoB8d. Dav In r. Greenwich Ihxinl of Works, 
2 Q. It. 211). Distd. ^^hllo r. Fulham Vestry 

(189«), 74 L. T. 42.'i. 

142 , Strip of land added to widen old 

street.] — In 1888, tlie owiu'r of land on the soutJi 
hide of a i-oad called S. Boad, w hicli had b(*en paved 
in 1870 at the sole cost of the ownoi*s of houses on 
tlie nortli side, under Melrojiolis Management 
Act, 1855 (c. 120), s. 105, agreed w'lth the vestry 
to set back ids boundary A dedicat <* a strip 18 
f(*et wide to the public, so as to iiu'ri'ase tlie width 
of the road. 0 let*! in width of this added strip 
W’as throw’u by the vestry into tlu* carriageway of 
S. Boad, A W’as metalled A ever since maintained 
A repaired out of the general rates. The remain- 
ing 7 feet WHS l(*ft to servi' as a fix>tpath, but 
was never paved, maintained, or repaiiTd by the 
vestry. In 1894 the vestr>' ivsolved that the foot- 
path, being a new street, should be paved at the 
cost of the owners of the houses or land abutting 
upon the street : — Held: no part of tho cost of 
paving the footpath could be apportioned on the 
owners of the houses on tlie north side of S. Boad, 
upon whom the whole cost of paving that road 
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as it was in 1870 had then been apportioni^d. — 
White v. Fulham Vestry (1890), 74 L. T. 425 ; 
00 J, P. 327 ; 12 T. L. R, 328 ; 40 Sol. Jo. 439, 

' --PolW. IJroporly KxchauR(' r. Wautlsworlh 
HoaM of Works. 2 li. H. «l. Refd. St .famos S: 

T24 Vestry v. Kdmoudhoii (15)02), Ctf 

J~ 7 . — Whom an old street 

repairable by Iho inhabitants at large. ^ having 
houses upon one side of it, is widened by the 
addition of a longitudinal strip of land of a sub- 
stantial width upon tlie opposite side, the strip 
BO added becomes itself a new street, & tlie ex- 
penses of paving the added strip, wliether under 
Metropolis Manag<*ment Acts, 1855 (e. 120). k 
1802 (c. 102), or Public Health Act, 1875 (c. 55), 
must b(‘ ap])ortioned solely among the owners of 
property abutting upon that strip, iV not upon 
the owiKTs of property abutting upon th<‘ old 
street. — Property Kxchanoe, Ltd. r. Wands- 
worth Hoard of Works, [1902 1 2 K. H. iW ; 
71 L. J. K. H. 515 ; SO 1,. T. 481 ; 00 .1. P. 135 : 
IS T. L. H. 404 ; 40 Sol. Jo. 37S, (\ A. 

Anmtaiiont • — Consd. Andrews r. Ab'rtillerv IT. C. (1911), 
SO Ij. J. (’h. 721. Refd. St. .laineH A: St . John, Oleikeuwcll, 
\ostry V. Ldinonds<m (11)02), 0(5 J. 1’. 152 1. 


144. .] — A irnblic* road, whieli 

befoie 1907 had been Hid<‘ned, villi the sanelion 
of tlie Ivondon (Vmnty (V)uucil, to a width of 
20 feet, w'as in 1907 further wi(h*n<ni to a total 
widtli of 10 feet ^ was laid out as a strt‘et without 
t he sanction but with the knowhnlge of the London 
Pounty (\)uncil, tV hous<*s W('re erected on each 
side. Applts., within whose district the street 
lay, tluT(‘U])on decideil to pave the street ns a 

btrci't under Metropolis Mauag(‘m<*nt Act, 
1S.)5 (c. 120), s. 105, 6c axiportionod the estimated 
oxpens(‘H among the frontagers. U(‘spt., who W'as 
one of the frontagers, contcTided that, as the striM^t 
liad been formed A: laid out without the eonseut 
of theliondon (Vnmty ('ouncil, it had b<‘(*n illegally 
formed iV laid out, 6c that tlKU’ofore the sect, did 
not apj)ly so as to tmtith* applts. to apjiortion the 
(‘Vlierises : 7IeI(/ : ns the str«*et was in fact a 
new street applts. had jiowcr under th<‘ sect, to 
})ave it 6c to apportion tlie estimated exjieiises 
among the frontagers. - Pamiierwell Porpn. r, 
Dixon, {19101 I K. H. 121 ; 79 L. J. K. H. 31H ; 
102 L. T. 33; 74 J. P. 77; S D. (i. R. 23S, 
1). P. 

145. Houses few & not continuous - 

No new houses erected for many years.] -St. 
Mary, Hatter^-iu, Vestry v. Palmer, No. 137, 
ante. 

146. - Maintenance of highway by 

local authority.] — Tlie mere fact that the main- 
tenance of the paving 6c roadway of a road witliiii 
tli(‘ Metropolis had not previously to 1802 b(*en 
taken into charge by the highway authority of 
the parish is not enough to constituti* the road a 
“ new street ” within Midropolis Management 
Acts, 1855 (c. 120), s. 105, 6i 1802 (c. 102), s. 77. 

No doubt if a piece of land were newly laid out 
for tlie purpose of being used as a 8tr(‘et, 6c were 
not repairable by the public at large, it would be 
a new stre^et although there were no houses along 
it. Or again, if an old road has liouses built along 
its sides with acci'ss to it. At thert^by is convei*U*d 
into what i.s popularly undersHwid by the term 
street,” it W’ould be a new street within the 
[1802] Act (Pave, J.). — Arter r. II\m.mersmitii 
VE8TRY, [1897] 1 Q. H. 010 ; 00 L. J. Q. B. 400 ; 


70 L. T. 390 ; 01 J. P. 279 ; 15 W. IL 398 ; 41 
Hi>l. Jo. 351, D. P. 

Atintpfnfion ;~~Re!d. Allen tv Fulham Vestry (ISOS), 79 
L. T. 190. 

147. Under Public Health Acts - Former 

old highway.) — Hobinson r, Bahton-F(vleh 

Local Board, No. 80, ante. 

148. Strip of land added to widen 

old street.] - Hi CHAR Ds y, Ki-n^ick, No. 102, 
ante, 

149. -Property bX't'HANOK, 

Ltd. V . Wandsworth Board of Works, No. 113, 
ayiie. 

Street ** formed or laid out since 1802 ” - Under 
London Building Act, 1894 (c. ccxlil), s. 49.] — 

See No. 2093, post. 


Sub-sect. 2. -Hoav Preated. 

150. Recent change of character essential.] - 

(1) The fact tliat the local autiiority liawv under 
Metropolis Management Act, 1855 (c. 120), s. 98, 
permanently iiavod 6c channelled the footway 
l)efor(‘ a number of liouses fronting a country 
road will not estop them afterwards when that 
country road has, by having liouses built con- 
tinuously, 6c nearly continuously on both sides 
of it, become a new streid. from ex(‘rcising tbo 
powders given by st‘ct. 105 of that Act by ilirtnding 
Iho footways on botli sides to be p«‘rmanently 
paved 6c channelhsl, iV apportioning the (‘sli- 
mated cost among tin* frontagiTs, including among 
these owners of tli(‘ 1ious(‘h before which the foot- 
path was prc'vioiisly ]>av(‘d 6c channelled urithT 
sect, J)8. 

(2) ‘‘New Hlr('(‘t ” within M(‘(ro])olis Manage- 
ment Act, 1802 {c. 102), K. 112, (‘\))laiii<‘d 

When you g«‘t the word strisd (pmlilhsl with 
(he (‘pitlict “new” it at once throws you back 
upon the popular meaning of the wwd slnsd, 6c 
it means a place wOii(*li by change of (‘ireuriistances 
has wit hill some ind(‘lliiahle ])criod, you cannot say 
how long, but r(*c(*ntly, acipured by building a 
n<*w character A jiart of the old (WiiJ,s, J.). — 
(‘rosse V. Wandsworth Hoard of Works (1808), 
79 L, T. 351 ; 02 J. P. 807, D. P. 

151. By erection of houses.] — Sawyi-tr v. 
Paddinoton Vestry, No. 115, ante. 

152. — '.] ~(l) Tln‘ words ‘‘new Htr<*e(,” ns 
used in the Metropolis Manageriumt Acts, include 
a new strc'et in the ordinary A- popular simse of 
tla* term; A, 1 ]i<‘refor<», a country lanes wlih'h 
was bouiuhsl by li(‘dg(»s A fields, A was rcjiaired 
by the pnrisli time out of miml, heconi(‘s a new 
street within the m<‘aning of that statute when 
houses ail* built along t la* side's e>f t la* Jane*. Medro- 
poUs Management ( Arra*ndme*!it ) Act , 1802 (e*. 102), 
s. 77, proviele*s that, wlie*re‘ any ve*stry ea* elisiriot 
board sliall have* j)ave*d any ia*w stri'e*!, the owtie*rH 
of the lanel hounding or almltiiig on Hue*h s(ree*t 
shall hej liable* tej contribute* tei the* e*vpenHei of 
paving tlie* same: ~ II eld: the* wen els “land 
bounding or abutting on suedi Htre*e‘t ” include the 
soil of private* roads le*ading out of a now Htre‘(*t. 
(2) Prieir to the jiassing of Motreipolis Manage- 
ment Aet, 18.55 (e. 120), an ancient highway, 
which was a country lane*, A liael been repaired 
by th<» parish from time out of mind, «*xiHtod in 
a district witliin the Act; after the passing of 
that statute, A be'fore the passing of Metropolis 
Management (Amendment) Act, 1802 (c. 102), 


PART 1. SECT. 6. SUB-SECT. 2. 

o. Tiy author Ufat ion — Of Provincial 
LegiBlature .] — lu virtue of iin power 


over property & eivtl right h In the 
J*ro>inc<*, the i'rovincial LegiHlafuro 
ban pe»Mer to authorise a municipality 
to oeeiuJre A make a Mtn*et, A to 


provide how A upon what tcniiH H 
may bo aceiuire^d A made. — (Irami 
Tk!;vk Itv. (’o. V. City e>F TouoNTe^ 
(1900), Hi O. U. 120.~CAN. 
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8ect, 6 . — New aireeia: Sub^aect 2. Seda* 7 cE: 8. 

Part JL Seda, 1 <E"2i Sttb^aecL I, A.] 
iwcTity-oiie liouHos wero built alonj? tlie sides of 
the lane, ftC*V4^ral of which boloiigt'd to J^ ; after- 
wards ninety houses weie built along the sides of 
the lane. N. was the owner of the soil & freehold 
of five new private joads leading out of the lane : 
but he had no exclusive occui)ation or iK>8Si*hsion 
of them : — Held: the lane, after the <*reetioii of 
th(* houses, bernine a “new street” within the 
Acts ; (:{) & N. were the* ownera of land bounding 

or abutting thereon, & they were liable to contri- 
bute to the expense of paving the same.- -P ound 

V. J*M'MHTKAD HoAHD OF OUKfl, NORTHWROOK 

(Lord) v, Jb.VMHTKAD Hoard op Workh (1871), 
J.. H. 7 Q. IL 188 ; 41 L. J. M. C. 51 ; 25 L. T. 
451 ; 85 J. P. 458 ; 20 W. IL 177. 

jinvotaiioriH to (1) Reid. St. Mary, iMlltiKton V<*H<ryt). 

Harn tt (1874), L. U. 0 O. R. 278. As to (2) Folld. iRydon 
r. Fulney OvorHoera (187(5), 1 Kx. J). 22:i ; iiuliiiihon 
V. Harton*K<*oloH J.. It. (1883), 8 Apfi. Ouh. 798. Apld. 
Ht. (lilcH Oamiiorwi'll Vratry v. Crystal Palnro Co., [1892] 

2 O. R. 33. Reid. li. R. Hi H. C. Uy. v. St. ClleH Caruber- 
woll (1879), 4 Kx. D. 239 ; AlU'ii v. Fulham Veatry (1898), 
79 li. T. 190 ; (Uorkoriwi’ll Vestry v, KUmondHou, (1901) 

1 K. R. 204. As to (3) CoQlid. FluiuHtoad Roard of Works 
V. lUitlHh liund Co. (1876), L. Jl. 10 Q. R. 203 ; O. E. Uy. 
r. Uaeknuy Dlatrlrt Works Roaid (1883), 8 App. Cas. 
087 ; lIoruHcy Jllstrict Couneli v. Hiultli, 11897] 1 Cli. 
813. 

153. By Metropolis Management Act, 

1855 (c. 120), H. 105, in cas(‘ the owners of 

the gr(»ater part of “ any new 
Htr(‘(‘t laid out or made, or hereafter to be laid out 
or made,” wliieh is not ])a\(‘(l to the satisfaction i 
of lie* vesli y or district hoard, b(‘ desirous of having • 
the same paved, or if ku( Ii vestry or board deem 
it necessary or e.x])edi(‘nt that tlu* same should bo 
so ])aved, th<‘n siu'h Acslry or board may pave 
IJie same*, iV tJu' t'Xpenses are to he charged on 
the (AU»(‘iH f)f the hotrses foi'ining such street. 
By s. 250 llie w(d(l “ street ” shall apply to & 
include any liighway :■ Held : M<*tj’opolis Manage- 
nuud Ana'iidtiumi Act, 1852 (<*. 102), s. 112, does 
not reslriet thi* meaning ol the e\])ression “new 
Htr(‘el,” A th(‘refoie that (‘xpression, as used in 
Me(i-<0H)liH Management Act, 1855 (c. 120), s. 105, 
jm-Jiides a new sli'eet in the ordinary tV popular 
S4‘nse nf tl»e tenii. An nneiont country highway 
\^hl(ll b<*cam(‘ a “new stretd” in that sense, 
b> th<‘ (‘n*e(ion of buildings f!*onling it, shortly 
b<‘fore, or nft<»r the passing of tin* Metropolis 
Management Act, 1855 (e. 120), is within the terms 
of H. 105 of that Act, ^ (he expense of piuing it 
may he ehai’ged upon the own<*i*H under that 
sect.- Mt. (liT.Ks, Camrer\moi.i„ Vestry r. 
('RYsT.\L Pai.A('K Po., (1802] 2 Q. B. RR ; 51 
L. .1. Q. B. 802 ; 05 L. T. 810 ; 57 J. l\ 5 ; 40 

W. B. 548, P. A. 

Conid. Davis r. Crecmvlrh Rcmrd of Works, 
[18961 2 Q. R. 219. Refd. Whlto r. Fulham Vestry (189(5), 
74 b. T. 42.6 ; Property Exchaiiffo (No. 1) r. Wandsworth 
Board of Works (1902), 71 1.. J. K. R. 616. 

154, On both sides.] — \A'hen within the 

inetiv)polis. as defined by Metropolis Management 
Act, 1855 (e. 120), s, 260, a new street is paved for 
tire first time, the vestry or district board executing 
the work eaimot at their disciTtion cliargo the 
costa thert‘of upon the general rat-e under sects. 95, 
98 of that Act; they are bound to charge the 
expense of laying the pavement upon the owners 
of the adjoining houses & land, under sect. 105 of 
that statute, os varied by Metropolis Management 
(Amendment) Act, 1802 (c. 102), s. 77. In 1856 
a road in P., within the metropolis, as defined 
by the 3 855 Act., s. 250, ran between an irregular 
lino of houses A market gardens upon the 
south side market gardens upon the north. 
Between that year A 1874, a continuous line of 


houses was built along the north fflde^ & several 
houses along the south. The district board, 
within whose jurisdiction the road lay in 1874, 
paved a footpath by the side of the road & paid 
for the cost of the work under the 1865 Act, 
ss. 90, 08, out of the general rate levied upon the 
inhabitants of P, x—Ildd : (1) between 1855 & 
1874 the road had become a “ new street ” within 
the 1855 Act, s. 105 ; (2) the district hoard had 
no power to cliarge t he cost of paving the footpath 
upon the general rate, but it was compulsory upon 
them to obtain payment thereof from the owners 
of the adjoining Jiouses & land, under that sect, 
as varied by the 1852 Act, s. 77. — DrydEN v. 
Putney Ovkkseerh (1875), 1 Ex. I). 223; 84 
B. T. 59 ; 40 J. P. 25.3. 

Annotations : — As /o (1) Refd. Robinson r. Barton, Ecclos, 
Winton. & Monl-on b. R. (1882), 4« L. T. 193 ; Property 
Exchange (No. 1) v. Waiidswortli Roard of Works (1902), 
71 L. J. K. R. 515. As to (2) FoUd, A.-O. v, Wands- 
worth District Jloard of Works (1877), 0 Cli. D. 539. 

155. .] — Under Metropolis Manage- 

ment Amendment Act, 1852 (e. 102), it is a question 
of fact for the magist rate wiiethor a road has become 
at any given time* a “ new street ” witliin the Act, 
& tlio ct. will not interfere with his de(jision unless 
it is c‘lt*arly wrong upon the evidence. A road 
constructed as a liighway by Act of Parliament 
through agricultural land may become a new 
strei't as soon as houses have been constructed 
on botli sides of it. — Allen v, Fulham Vestry, 
[1899] 1 Q. B. im ; 58 L. J. Q. B. 450 ; 80 T.. T. 
25R ; 5R .1. P. 212 ; 47 W. B. 428 ; 15 T. L. B. 
241 ; 4R Mol. .lo. RIR, (’. A. 

Annoiaiion : — Retd. IToperly Exchanpre (No. 1) v. Wands- 
worth Roard of Workh (1902), 71 L. J. K. R. 616. 

166. On one side.] — TIoi.den r. Mt. 

Mary, Iklinoton, Vestry (1887), R T. L. B. 325, 
(\ A. 

157, Newly built.] — St. Mary, Battku- 

hpJA, Vestry v. PAJ.6fER, No. 137, (mie, 

158 , Conversion of old highway into new 

street.] — Meti*opolis Management Act, 1852 
(e. 102), s. 112, does not restrict the meaning of 
the cx)»ression “now street,” & therefore that 
expression as us(‘d in tlie Metrojiolis Managtanent 
Acts includes a new stret»t in tin' ordinary At 
popular H(*nao of the term. 

A road, which was a turnpike road down to 
1855 At previously to 1859 of a rural character, 
8ubsequ<‘ntly became* a nc'w street in the f)rdinary 
sense of the* term by the erectiein of buildings 
alongside it : — Held : (1) it was within Metropolis 
Manageme'ut Act, 1855 (c. 120), s, 105, & therefore 
the distrie’t board miglit pave it under that sect. 
& cliarge the e*xpe*nses upon the* front age'rs ; 
(2) the fact that sliglit temporary rejiairs had b<*en 
previously done by the district board to tlie foot- 
way of the* mad by tar painting it elid not prevent 
the'm from exe'rcising the* powei’s giv en by tlie sect, 
i The principle^ on which the expenses of paving 
a new street have been apportioned by a district 
boai'd amongst the owmers liable in respect thereof 
cannot be questioned in any ct. — Davis t?. Green* 
wiCH Board op Works, [1895] 2 Q. B. 219; 
04 L. J. M. i\ 257 ; 72 L. T. 574 ; 59 J. P. 617 ; 
14 B. 552, C. A. 

Annotation : — As <o (1) Reid. 8t. Mary, Battersoa, Vostry v. 
Palmer & Winder (1896), 60 J. P. 774. 

159 , ,] — Arter r. Hammersmith 

Vestry, No. 146, ante, 

180. LinUtlng 6c defining breadth of road.] 

— Whert'vor buildings are erected on opposite 
suit's of a highway so as to limit & define the 
bn*adth of the roadway, tlie highway so far as 
it lies between those buildings is a “ new street,” 
— A.-G. V. Bufpord & ('o,, Ltd., [1899] 1 Ch. 
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Part IT Htohway Statutes, Areas and Aothortties. 


637 ; 08 L, J. Ch. 170 ; 80 D. T, 17 ; 03 J. P. 
232 } 47 W. R. 405 ; 15 T. L. B. 152. 

•—Consd. A.-G. V. l)orln» {19121 1 Clx. 369. 
ITh* 101 ‘ UctcreaUoii Ground Go. {19031 


161. New buildings on one side only — 

Opposite sides of street in different highway areas.] — 

The boundary between two parishes, one of which 
was in the county of London the other in 
Middlesex, ran along the middle of an old high- 
way 299«"1 feet iu length. At tlie time when 
Metropolis Management Act. IHrux (c. 120). came 
in^ operation, buildings had been erected on the 
Middlesex side of the highway, along nearly tlie 
whole of its length, but on the Tiondon side there 
were only seven or eight buildings situated at 
various points. A number of buildings having 
recently been erected along the London side of 
the liighway, the vestrv of the parish to which 
that portion of the highway belongi'd laid down 
a sewer under it for th(» purpose of draining those 
buildings, & apj»ortionod the (*xpensos of making 
the sewer among the frontagers upon that side 
of the highway on the grouncl tliat it was a new 
street. One of the frontagem liaving refused to 
pay the amount apportioned upon him, applica- 
tion was made to justices by the vestry for an order 
for payment by liim of that amount. The justice's 
found as a fact that, at the time when the Act 
came into operation, the liighway, as a whole, had 
already become a street ; <Sc, that being so, they 
deeid(‘d that they could not deal with the lx>ndon 
side of the highway by itself for the purpose of 
determining whether it was a new street, there- 
fore they dismissed tlie application i — ITetfl : their 
decision was right, -('t.khkiinwktx Vestry v, 
Edmondson Sons, L19021 I K. H. ddd ; 71 
L. J. K. H. 198 ; 80 L. T. 107 ; 18 T. L. H. 218, 
(\ A. 


162. Whether houses essential — Land newly 
laid out as street.] — Arteu v. Hammersmith 
Vestry, No. 140, anie, 

163, One side building land unbuilt upon.] 

— (1) In 1883 a highway, the greater part of which 
was th(*n paved, became a “ new sti-cct ” within 
Metropolis Management Act, 1855 (c. 120), s. 105, 
which enables a metropolitan vestry or district 
})oard to pave any “ lU'w stret't ” not pav<»d to 
tlieir satisfaction, A to charge tlie exiiense on the 


owners of the houses forming the sti*e(itu Prom 
1883 to 1899 tlio district board, A tlie vestry who 
succeeded them, repaired the footways A carriage' - 
way of the street as surveyors of highwa>’s. In 
1899 the vestry i*esolved to exercise their powers 
under sect. lOo, A requii*od the owners to pay the 
apportioned exuensos of paving the stw'ct : —IleJd : 
as neither the board nor the vestry had exertdsed 
their powers under sect. 105 before 1809, the 
vestry W(*ro then (‘ntitled to exeri’ise them, not- 
wit hstiinding the time which liad (‘lapsed sinci^ 
the road bi'came a new strtx'f . 

A road may become a “now street” within 
sect. 105 of the \ct, although all the land on one 
side of it is building land upon which no building 
has b('en erected. 

(2) A highway of which one side is eovc'red with 
houses along its entire length, A the otluu* con- 
dists of building laud va(*ant exciqit for the exist- 
ence therc'on of a t('mporary iron school is a 
“ street ” within Midropolis Managiunent Act, 
185,5 (o. 120), 8. 250, A M(‘tropolis Management 
(Amendmcmt) Act, 1802 (e. 102). —SlMMONDs 

Brotiierh, I/td. V. Fitltiam Vestry, [1900] 2 
Q. n. 188 ; 09 L. .L Q. H. 500 ; 82 Ji. T. 197 ; 01 
J. P.518; 18W. H. 571, I). 0. 


Megt. 7.-^HURCHWAY, 

Over churchyard. — Sec EtHM.KsiAsricAk L\w, 
Vol. XIX., p. 307, Nos. 105J, 1055. 

164. Over private land.] — A presrri])tioii for 
the inhabitants of a town to have a way over the 
hind of anotlKT to their church is good as bc'ing 
in the natur(‘ of an ('ascinent.-- Bond’s CJase 
(10.39), March, 10, pi. 38 ; 82 E. K. 391. 

Annotation • —Refd. (kiiistablo v, NIcIioIhou (1803), 13 C. Ik 

N. H. 

— .] — See, qenerally, (hrsTOM A IJhagks, 
Vol. XVIl., pp. 5, 9, 10, 17, Nos. 17, 19, 155-159. 


Re(T. 8. -marketway. 

See (’usTOMH A ITsageh, Vol. XVIT., pp. 10, 
17, Nos. 155 157. 


Part II. — Highway Statutes, Areas and Authorities. 


Sect. l.—HIGHWAY STATUTES. 

165. Effect of public general Acts — On highways 
governed by local Acts.] — Mandamus to a justice 
to issue his distress warrant against the occupiers 
of P. bridge for a highway rate assessed on th<*iii, 
uncier Highway Act, 3836 (c. 50), in respect of 
their occupation of the bridge A toll bouse A the 
land on which the same was enacted. lieturn 
that P. bridge was pavt'd, repaired A cleansed 
under a local Act of Parliament ; — Held : the 
return was no answer, os sect. 113 of Highway 
Act, 1835 (c. ,50), did not exempt the property 
from liability to the rate imposed under sect. 37. 

The intention of the legislature does not seem 
to bo to exempt any property from the rate im- 
jKised by sect. 27, but to exempt ways, bridges, 
etc., managed under the provisions of local Acts 
from the regulations of the general highway Act, 
so as to preserve the powers conferred by the 
local Acts (Tx)rd Denman, C..L). — R. r, Paynter 


(1810), 13 Q. B. 390 ; 3 New Mag. Cas. 105; 3 
New Hess. (’as. 495; 18 L. M. (1. 109; 12 
L. T. (LS. 450; 13.1. P. 120; 13 Jur. 281 ; 110 
E. K. 1315. 

Anmdations • Diitd. 11 c. MaldHtoiio JJ. (18'»2), 16 J. P. 
Jo. 390; Wrljfht v. Fraiit GvcrHiwiM (1803), 1 Ik A H. 
118 . 

166. .]-U. r, Maidsi\)NK .JJ. (1852), 

10 .L P. .Jo. 390. 

See, generally. Statute*?. 


Sect. 2.-^fflGHWAY AREAS AND AUTHORITIES. 

Suli-SECT. 1. — ^APART prom SPECIAL AREAS. 

A, For Ordinary Highway 

167. Under Local Government Act, 1894 (o. 73) 
— Whether confined to authorities under Highways 
A Locomotives (Amendment) Act, 1878 (c. 77).] — 
The expression “ highway authority ” in Jjocal 
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Sect* 2. — Hightoay areas and auihoriiiee : Svh-sect. 

A. 4 &: H,; aub-erri. 2, A. ct B,; auh-arci, 3. 

I II, Sect, 1.1 

Oovt. Act, 1894 (c. 73). is general, & lias not the 
limited meaning given to the same expression in 
Highways As Jxx’omotives (Amendment) Act, 
J878 (c. 77); A Jiighway expenses raised by an 
acre rale are luit d<drayed out of any property 
or funds other than rates within sect. 20 of Jxical 
Govt. Act, 1891. 

(Jomrs. of M. had under certain local & private 
Acts powers of inelosure & drainage, & jurisdiction 
over the roads in M., a district made up of parts 
of c(‘rtain parishes, some of which were in rural 
Ac othei's in urban sanitary districts. Under 
these Acts the expenses of r(‘pairing the roads in 
M. w<‘re raised by an acr(» rate levied (*qually on 
t]i(‘ lands in M., ic tlie lands in M. w<‘ro exempted 
from all other Jiighway expenses : — Jleld : (1) the 
comrs. were a higliway authority within Ijocal 
Govt. Act, 1891 ; (2) their authority as to the 
roads in tlie rural district was by sect. 25 ot tliat 
Act transf(‘n'ed to (he rural district council, their I 
authority as to (lie* roads in the urban district 
to tlie urban district council ; (3) the highway 

expc'iises of M., aft<*r the transfe*!*, were not to be 
raisejd by an nen^ tax, but treated as g(‘neral 
expenses und(*r sect. 29 of the* Act, Ac the lands 
in M. were* no long(*r exeinpt(‘d from g(‘neral liigh- 
way ral<‘H.— Be Mahsiiland Smeetii & Fkn 
Dimtiikt Gomus. Ac Mauhjilani) KiniAL Dlstrkt 
Gouni’IL (1895), 95 1.. J. Q. H. 185; 59 J. i\ 
821 ; ffuh nom, Mauhux.and Hmeetii Ac 
Dihthkt Gomus. V. Makhhlanj) District 
(JouncUm 73 D. T. 503, D. G. 

Auiuiiaiion As io (3) Retd. Lonndalc v. Lo^^thc^ Over- 

HccrH (18U«), (10 J. P. 297. 

16 g. Commissioners under local Inclosure 

drainage Act.)—/iV Mauhiiland Hmkrtii & Fkn 
Distuict Gomrs. Ac Mausiiland Huual Djsthk’T 
GouNCin, No. 107, onie. 

Transfer of powers of former highway authori- 
ties.! See Jjocal Governnu‘ut Act, 1894 (c. 73), 
s. 25. 

Powers of former highway authorities.]— *9ec 
Part VI 11., 7 >os/. 

B, For Hoods. 

100. County council -Effect ot agreement for 
repair by district council.] Pltfs. ent<‘red into an 
agreement- with defts., whereby, in consideration 
of n certain sum to be paid by defts. to pltfs., 
])llfH. agm'd to maintain Ac repair the main roads 
within Iht'ir district for a p(»riod of one year: — 
Jlchi: notwithstanding the agreem<*nt, defts. 
continued to bo the road authority in ivspect of 
th(* main nmds in question, Ac they were therefore 
entitled to Hit* sunilus matt'vinl exenvated in the 
course of the construction of a Hue c)f tramway 
along one of such roads,— >S to(’KPORT Ac Hyi>e 
lliailWAV Ho MU) V. GHKSTKK GoUNTY CtOUNOH. 
(1891), 01 li. .1. Q. H. 22 ; 05 J.. T. 85 ; 55 J. P. 
808 ; 39 \V. H. 00<t. 

170. Whether district a geographical area.] — 

By a series of stiitutes passed to regulate the 
management of ancient trust funds for repairing 
certain roads, the roads wei'o dividtid among the 
road authorities, who recoivn*d their due propor- 
tion of the fiituls, so that, in places, one side of the 
road was lo(*al situate in one urban district, Ac 
the other side in another district. For purposes 
of rt'pair, however, the roads were diviiled across, 
so that each district council n*paired a certain 
length of roml, partly within its own district Afc 
partly without. Gnder the trusts on which the 


funds were held the councils had the duty of 
lighting, watching, Ac watering the roads. The 
ui*ban district councils claimed to retain the roads 
as main roads : — Held: (1) the district councils, 
notwithstanding their additional duties with regard 
to the roads, might retain, as being main roads 
within their district, so much, Ac so much only, 
of the roads as they repaired, though parts of 
the road might be locally situate outside the area 
of the district, on the ground that in tliis connec- 
tion district means an administrative rather 
than a geograpliical area ; (2) the existence ot 

the trust funds ought not to be excluded from 
consideration in settling tlio amount to be con- 
tributed from the county ; (3) the amount of 

tlie funds usually ap])licablo to lighting, watching, 
Ac wat<*ring should not be treated as money to be 
taken into account in assessing the payment to 
bo made by the county towards maintenance, 
repair, Ac improvement.— Mtdjxlksex County 
GoUNCJL V. WiLLESDKN Ac H KNDON UrRAN DIS- 
TRICT Councils (1890), 00 J. P. 030 ; 12 T. Jj. K. 
4o7, D. 

171. Roads in two districts — Retention by 
district council — County contribution.] — Middle- 
sex County Council v. Wille-^den &, Hendon 
Urban Disttuct Councils, No. 170, anie. 


Mcb-sect. 2. — In Special Areas. 

A. Isle of Wifjht. 

172. Highway authority - Effect of Local Gov- 
ernment Act, 1894 (c, 73), S. 25.]— By Isle of Wight 
Highway Acts, 1813 (c. xcii), A: 1883 (c. ccxxvi), 
a. 5, comrs. were appointed for the purpose of main- 
taining A:- r(*pairitig Hu* highways in the island. 
From ltSS3 until Ijocal Government Ad, 1888 
(c. 41), the highways wt*r(* repaired A: maintain<‘d 
by such comra. By sect. 12 of the Local Goveni- 
inciit Act, 1888, turnpike roads %\eie abolislu'd in 
the Jsh*, A Highways A Ijocoinotives (Aiiiendin(‘nt) 
Act, 1878 (e. 77), was madi* to apply to it. In 
1889 the Isle was made an administrative county 
of itself. Since 1890 the liighway comrs. main- 
tained A ke])t in repair as main roads the liighways 
in the Tsh*. By sect. 25 of Jioc.il (Jovernmeiit 
\ct, 1801 (c. 73), it was provided that Hi(*re should 
be transfeiTC‘d to the district coun<'il of i‘very 
rural district all the powci-s, duties, A liabilities 
of any highway authority in Hie distrid, A that 
all highway boards sliould cease to exist, A tliat 
rural distriet councils should be tlie sueeossors of 
the highway a uthoritj . Sect. 100 of Local Gn\€*rii- 
meut Act, 1888, provides that Hie e\]u*ession 
“highway auHiority” shall mean, as respects 
a highway district, the* liighway board or autho- 
rity haxing the powers of a liiglnvay board: — 
Held : the pov\ei*s, duties, A Iiabilitit‘8 of the Isle 
of Wiglit liighw^ay (*onu*s. had bt*on transferred to 
the district council of the rural districts of the 
island, A the l.sle of Wight higlwny comrs. had 
ceased to exist by sect. 25 of l^ocal Government 
Act^ 1894, A, although the district council liad 
become the actual highway authority, the expenses 
would still have to be defrayed by the county 
council. — Re Isle of Wiuht* llioiiwAY Comrk. 
(1895), 72 L. T. 509 ; 59 .T. P. 438, D. V. 

Annotaiion : Refd. Be ]Mar*shland Sint*cth & Fon District 

CoiiirR. & aiurshlaiul K. D. C. (IM).*)), (>.> L. J. Q. H. Ih5. 

173. Liability for repairs.]— ife Isle op Wkjht 
Hioiiway Comrs., No. 172, ante. 

174. Road formerly repaired by com- 

missioners — How ascertained.] — The words 
“arbitration under this Act” in sect. 12 (2) of 
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Part TTJ. -Origin and 

Tx)cal Gk>vt. Act., 1888 (c. 41), moan arbitration in 
accordance with the provisions of sect. 02, & do 
not refer back to sect. 11 (4) of the Act . — lie 
Isle op Wight Kitr,a.i, Distuk’T Counctj. & Isi .12 
OF WiGirr County Council (1000), 05 .1. P. 87, 
D. C. 

7f. Souih Walc9, 

See South Wales ITigliways Act, 1800 (c. 08) ; 
South Wales Highway Act, Amcudineiit Act, 
3878 (c. 34). 

175. Obligation to repair -How enforced.] — 

Under 14 &; 15 \'ict. c. 10, districts were fonnt*d & 
‘liighway boards constituted for the inanagcincnt 
of highways in South Wales, A: district surveyors 
were appointed. Hy South Wales Highways 
Act, 1800 (c. 08), B. 0, the district surveyor is to 
liave ‘‘ all duties, powers, responsibiHlit s as 
regards the parishes in such distri<‘t, of a survi^yor 
<‘lected under” Highway Act, 1835 (c. 50); “ As 
all acts & provisions not her(‘by repeahnl, appliciibh* 
to such last mentioned suiweyor, shall, sa^ as 
herein otherwise provided, apply in like mania*!* 
to a surveyor of highways of a district appointed 
under this Act ; ” A& by sect. *13, except as otluu*- 
wise provided, all tlie provisions of Highway Act, 
1835 (c. 50), were to rt'inain in force A: he /i]!plicable 
to the higliways to be managed under the later 
Act, A: the two Acts w(‘re to be construed togetlu*!* 
as one Act. Sect. 40 re-i*nactc*d sect. 00 of 
Higliway Act, 1835 (c, 50), substituting a summons 
on the distri<*t surveyor for a summons on the 
parish surveyor; but sect. t)5 of tin* earlh*!* Act 
was not expres.sly re-enacted ; — Held : tJiat sect, 
remained in forc(* ; A: therc'forc* where, on tlu' 
hearing of a summons against the district surveyor 
for the non-repair of a highway in Semth Wales, 


Proof of Hiohivays. 

he denies, on bt'half of the inhabit ants of the parish, 
tlie obligation to repair, the justices may direct 
an indictment to be j)n‘rerred against the parish. --- 
H. r. .lAMKS (1803), 3 B. A: 8. 901 ; 32 U. ,1. M. C. 
211 ; 27 .1. P. 070 ; 0 Jur. NT. S. 1120 ; 122 K. B. 
3;J7. 


Sui!-sK(‘T. 3 . -Otiiku 

176. “Town” -Construction of local Act.l — 

Sect. 23, of a Itu'al Act for hettt*r paving, «*tc., tho 
town of M., required the comrs. ai>pointed hy tho 
Act to rcpaiir, etc., all or any of the slrc<‘ts, etc., 
then paved or t h(*i*('after to lx* ])avt*d, cleanH(*d, Ac 
lighted under the Aet- ; si‘ct. 35 (‘iiipowered the 
coini*s. to light streets “within tho town,” 
although th(*y wiTe not jnihlic. 'Phe limits of 
the Act were not dcllned. In luirsunnce of High- 
way Act, 1802 (c. 01), K. 7, the county of K. 
was <livi»lcd into highwtt> districts, one of whirh 
included that pari of the ])ariHh of M. “ not within 
the town of Al.” Since IS(»2, certain highways 
in the parish of M. had been lighted by the comrs. ; 
before th<*y w(*rc so light(*d th<‘y w<*re not within 
the town. Upoi! complaint hefon* iuslic(*s against 
the highway (listilct board for not iv])airing tliem : 
— Held: (i) th(‘ word “town” in the local Act 
meant the town of M. not as it existed at tlu* time 
of tlie passing of Ihe Act, hut as it e\tend<*d from 
time to time ; (2) a highway was within the* (own 
of M. if th(*re was a continuous scries of hous(*8 in it 
so contiguous as lo form a congregation of Jiurnan 
Jiabitations ; (3) tlx* tact of lighting the highways 
was not conclusive as to their being in the town of 
M. ■ Milton Pomus. v, PAVKnsjivM J)istuj(*t 
Hkjiiw^ay Hoaiu) (18()7), 10 15. A: S. 518 ; 32 W 
37. 


Part III. — Origin and Proof of Highways. 


Mkot. I.— highways by prescripton. 

177. Whether possible.] —(1) In both (*ountri«*s 
[h]ngland & Scotland] a right f)f jnihlic w'ay may 
be acquired by pre.scriplion (Loito JIlackui’Iin). 

(2) Wh(*re there has been <*vidence of a user by 
tho public HO long Ac in such a manner tliat the 
own<*r of the foe, wdioewr he was, must have b<*en 
awai*o that the public w^ere acting under the belief 
that the* way had been dedicated, Ac luis taken no 
Bteps to disabuse them of that belief, it is not 
conclusive evidence, but I'vidence on wliich those 
wlio have to find the fact may find that tliore w^as 
a dedication by the owmer who<*v<T he was. It 
is therefore, in England, never pracl icnIJy n<*cessary 
to i*ely on proscription to establish a iiublic way 


(Loan BLAC’KiuriiN). Mann v, Bkodte (1885), 
10 App. CJas. 378, 11. E. 

Annotations ' As to (2) Consd. l^olkesteno (’orpn. r. hraek- 
inan, (1011) A. ('. .‘CIS. Re!d. Macplx'rMUi r. SeatliHli 
injfhtM of NVay vN Hoc real Ion ‘-> 00 . (1 KSH), 10 App. < 'uh. 711, 

178. •J'~(l) Wh<‘r»3 there is a public foot- 

W'ay, Ac adjacent land along tlx* same line as tlx* 
footway, but increasing the widt ii, is laid out hy the 
owner of tlx* soil as a way for earriage tralTic, 
ov(‘n for jirivate carriagi* ti'aflic, tlx* jircsuruption 
of law, in the absc‘nc(‘ of (‘vidcnce to the contrary, 
is that the owix^r has dedicated to public use .as a 
footway all llxj space that he has devoted to 
traffic in fact. 

(2) In all 1 lx‘sc cascsof right of way il is necessary 
to r<*mcmlx*r that tlx* thing to be* established is 


PART II. SECT, 2, SUB-SECT. 3. 

176 i. ** Town ** — Construrlion of 
licfd Art.] — Williams r. (’itv ok 
UoiiTLVNJ) (1801), 19 8. C. U. IjO. — 

CAN. 

PART III. SECT. 1. 

177 1. n hriker possible.}— A. right of 
way had been enjoyed by the public 
for a period of upwardH of forty years : 
— Held : it was thereby proved a 
public way. — U omkau v. Lk«l.vv<' 
(1809), 8 N. 8. K. 13.-~<5AN. 

177 11. .J— Where a road was 

laid out over land by the owners, be was 
80 used by the public, without Inter- 
ruption, for 30 or 40 years : -Held : 
It hod become a jniblic highway. — 
Moohk r. JfisgrKfliNo Towssiiir (1 87 1 ), 
21 C. P. 277.-^AN. 


177 ill. .1 — Sl\( LAIlt r. Pi.Tl.lth 

(1912), 23 O. W. I{. 411 ; 3 O. W. N. 
lOl.'i; 4 O. W. N. 338; h J>. L. JL 
073. -CAN. 

177 iv. .J lIvuviK r. Uotu.iw 

(18281, 3 IJll. N. S. 410.- SCOT. 

177 V. .J -FoftiiKH I*. KoKnj.rt 

(1829), 7 .Sh. (Ut. of Hchs.) 111.- SCOT. 

177 vi. — .) A!A<‘Kr.N7lK r. lUvKhH 
(1808), 0 Maeph. (t'f. ol Scks.) 930 ; 
40 .Sc. Jur. 533.- SCOT. 

177 vii. .1 ~A jnibUc road can 

be acquired by iiiimcinorljil user.— J)i; 
ToiTr. Aiikrdkkv I)|V|H!0 XAL(’0U.N< IL 
(1910), 1*. 1). 477. -S. AF. 

p. HuhsWuted roml.] HoziKU 

r. HAtrnroRXK, K'rt’. (1884), 11 H. 
(Ut. of Scss.) 700 ; 21 He. L. U. 031. 
—SCOT. 


q. — .J~if It <*an be In- 
fcric<I fioni evidence that a new road 
wuH taken us of riglit as u hiibhtJtuU* 
for «n ohi rooil, IJio years of iim* of 
both rouds can be addl'd logelher to 
make llxs prescriptive period.— Yoiino 

r. Kiniax k, I1910J a. C. 109; (1911 J 
H. (). (11. h.) l.—SCOT. 

r. - Kritlertre.l — KniMiunoii 
Mamhthatks 1). N. H. IlY <;o, (1904), 
0 F. «M. of Hess.) 020 ; 41 Sc. L. K. 
492 ; 12 S. L. T. 20.- SCOT. 

•. KxtinrtUm of prrsrrijdire ri(jht 
- Whether possible — J*ossiSsion by 
private person.}— Tho public eanuot 
rt'lease 1 heir rights ; & wliere uii 

original allowance for road had been 
taken pOHsoDslon of Sc oecuided by 
phf., for a period of forty years Sc 
upwards ; — Held : such possession 
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Highways, Streets and Bridges. 


Beet. 1 , — Highteaya by preseription. Beet. 2: Sub- 

SfH, 1.1 

dedication, not user. A highway is not acquired 
by user. You cannot acquire a right of public 
way under the Proacripf ion Acts. If you want to 
m-quire a rigid by prescription you must go back 
to the time ot Ifichard I., to a time before legal 
memory. In most of these cases dedication, it is 
true, is proved by user, iiut user is but the evi- 
dence to piov(‘ dedication ; it is not user, but 
de<lieation winch constitutes tlie highway 
(BurKj.Ky, .1.). — A.-G. V, Esurti Ijnolrum Co., 
|I«Oi| 2 (^1. 047; 70 J.. J. Ch. 808 ; 85 
I/, r. 411; 00 J. P. 71 ; 50 W. R. 22. 

Aiiuuidtum Is to (2) Reid. A.-O. v. Homingrway (1916), 
«1 J. 1\ 1J2. 

I'rescription, see, generally ^ Easements, Vol. 
XIX., pp. 515 (I Hcg, 


Si:(T. 2.~-fflGHWAYS BY DEDICATION AND 
ACCEPTANCE. 

1.— In General. 

*9cc Jligliway Act, 1835 (c. 50), s. 23. 

179. Dedication alone insufllclent — Necessity 
for acceptance by public.] — li. v. Mellor, No. 805, 

o^L 

180. ~ .1 — Ejshkr V. Prowhr, Cooper v. 

Walkihi, No. 00, ante. 

181. .] — (1) An Act passed in 1802 

for inclosing n portion of KOingham Common. 
In 1808, liio comr. appointed to carry the Act into 
e\<*cutlon iriadi* an award whereby & by the map 
depoHit(‘d tlieivw’illi a public road forty feet wide 
was (lirei'ted to l)e made from A. to 11. This road 
w'as aeeordingly set out, Ac was duly fenced by 
tlu' allottc'es of the land adjoining it ; but it was 
lU'ver fonn(*(l At compIet(*d so as to satisfy the 
requirements of Inelosim^ Act, 1801 (c. JOO), 
Hs. 8 A 0, A to become a highway r<‘pairable by the 
parisli ; A then* wtis no evidence that it had ever 
bemi u.seii except by the ownei*a or tenants of tlie 
allotment'^ on the side of it, A in two or throe 
iiistanu's by other persons shortly alter it was so 
a(‘t out. About the year 1822, S., wlio wits the 
lord of the manor of Enirigham East (^ourt, A who 
had pvireluiHed hoiiu‘ iillotments abutting on aiK>r- 
tion of the road, plant (h1 along tlie whole length of 
it, about niii<‘ or Gui fet^ifrom (he fence separating 
it from Hanmore ('oiainon, a row of Hr trees ; 
A (he 11 ‘st of th(* forty feet w'as overgi-own wdth 
briars, bramble's, A furze. I'ltf. in 1 852 became the 
owne*r of an estate abutting on the other portion 
of ilie iHMid, A had for more than twenty years 
exercised i‘(q)<*ate*d ads of ownorsliip over the 
whole of the* 40-foot space, sueli ns, shooting over 
it, cutting down some of the flr-tnH*s wdicn they 
want^'d thinning, A re'pairiiig the fences ; though 
these it app<*ared had occasionally b<‘en impaired 
by other jK^rsons, to prevent sheep A cattle from 
straying on to their lands from the adjoining 
common. Deft., in 1800, purchased the estate 
which had formerly belonged to S. ; A in 1870 
she cut dowm A converted several of the trees 


growing upon the 40-foot space opposite pltf.’s 
land ; A to an action against her for this alleged 
trespass she pleaded, amongst other pleas, that the 
locus in quo was a common A public highway for 
all the Queen’s subjects, A justified the cutting 
down A rc»inovii^ thi» trees in the exercise of such 
right of way. Neither in the conveyance to pltf., 
nor in that to deft., nor in the respective plans 
thereto annexed, was any mention made of the 
40-foot road. The jury found that deft, did the 
acts complained of in assertion of a claim of pro- 
perty, A not of a right of way ; that the 40-foot 
road was never taken to as a public highway by 
the public ; A that pltf. had had twenty years’ 
uninterrupted possession of the locus in quo : — 
Held : the evidence did not support the plea. 

(2) Acceptance by the public is ordinarily proved 
by user by the public ; A user by the public is also 
evidence of dedication by the owner. Both 
dedication by the owner A user by the public must 
concur to cicate a road otherwise tlian by statute 
(Brett, J.). 

(3) It is not compulsory on the public to accept 
the use of a way when offered to them (Brett, J.). 
— Cimivrv. Maxse (Lady Oakotine) (1873), L. U. 
8 C. P. 704 ; 42 J.. .1. V. P. 278 ; 29 L. T. 244 ; 21 
W. K. 789 ; svh nom. Max«?e c. Cubitt, 37 J. P. 
808. 

Annotation -—As to (1) Reid. Leigh U. C. v. King, [1901) 

1 K. B. 747. 

182. .] — In 1830, A. projected the 

formation of a seaside U>wn, to be built on his 
lands, A a plan was prepared whicli showed the 
sites of various stn^ets, roads, A squaw's, pi*oposed 
to be made A formed on such lands. In June, 
1833, a private* Act of Parliament was obtained 
by whicli the lands described on the plan were 
made* a distinct iiarisli for the purposes of the 
Act, A by winch coim‘8. we‘re appoint(*d in whom 
we*re ve'sted all i^oaels, stre*ets, A ways, then made 
A used by the» public, or tliorenfter to bo made A 
adopted by tlie conn’s, as public ways under tlie 
Act. TJu* Act also conf(*rre'd plenary powers on 
the comrs. with regard to the paving, lighting, 
draining, A repairing, of such stre*e*ts, roads, A 
w'ays. In Eeb. 1 833, A. had sold A (‘onveyed to B. 
who was one of the jirincipol promoters ot the Act, 
A one of the llrst comre. appointed thereunder, 
several of the plots of land described on the plan 
A on which wi*re delineated the sites of certain of 
the pi'oposed roads, streets, A squares. lhx*viously 
A subsequently to tlie Act numerous houses had 
been built, A some of the roads, streets, A ways 
shown on the idan had been wholly or partially 
formed, A had been adopted by the comrs., but 
no hou8t*s were at any time erected on tlie lands 
con \ eyed to B., A tlie same, including such parts 
as compiised the 8it€*8 of the proposetl roads, 
stn'ots, A square's, wore from 1833 to 1807 un- 
int<*rrupt<*dly held A enjoyed A cultivated as 
arable A pasture lands by B, A his lessees. In 
1808, the comrs. gave B.’s devisees notice of their 
intention to take posst'ssion of the sites of the 
pioposed streets, roads, A squares shoivn on the 
plan, A in 1871 they proceeded to mark, grip up, 
A stamp out such sites on the ground that the 


atTorcleil no ground for opposing the 
action of the municipality in rcKunilng 

J toHHOHHlon of the road to open it up. — 
SAMI i\ Olovkh (1870), 24 Ur. 219.-— 


PART 111. SECT. 2, SUB-SECT. 1. 
179 I. Dedication atime inauffUient — 
Sfcessity for acctpianct bp public .] — 
iSKl.tTZSKT r. (’iiAXHros (1892), 22 
Cl. U. 590,— CAN. 

179 li. .1— In order to 


ostabliHh tiio exlaience of a public 
highway by dedication it luuKt appear 
that the public accepted such dedica- 
tion by user thereof as a public hlgh- 
w'ay. — Moorr v. Woodstock Woollen 
Mills Co. (1899), 29 S. C. U. 627.— 
CAN, 


179 Hi. .1 — Ottawa (City) 

V. Urand Tbi^nk Hv. Co., Ottawa 
(City) r. Ottawa A Nkw York Hr. 
CX>. (1921 ). 64 I). L. U. 3»7 ; 60 O. L. K. 
239.— CAN. 


179 iv. .] — There must bo 

not only the Intention of the owner to 
dedicate, but also aooeptonoe by the 

S ublie. In the absence of user by 
io public, acceptance by a munlci- 

n without statutory authorisation 
at purpose is not tantamount to 
acceptance by the public. — City op 
Victoria v. Baii.ky, 11920) 1 W. W. II 
917 ; 54 D. L, R. 50 ; CO S. C. R 38.— 
CAN. 
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same had been dedicated to the purposes of the 
Act by the promoters of the Act, & tliat they were 
acting within their statutory powers. On bill 
being filed to restrain tlie eomrs. from so doing : — 
Held : although there might have been a dedica- 
tion of their lands by the promoters of th«‘ Act, 
such dedication was not complete* untilt he intended 
streets & roads had been used At adopted by the 
jjublic ; 6c there having be(*n no such use 6c 
adoption for upwards of forty yeai*s, the pro- 
posed sites were not within tlie statiutory powers 
of the comrs., & an ini unction would be gi’antod 
ac*cordingly. — MACKm^r v. 1 1 kune Hay (\>rirs. 
(1870), 35 L. T. 202 ; ajfy. (1877), 37 J.. T. 812, 
C. A. 

iSVc, furiher, Sub-sect. 9, pes'/. 

183. Actual dedication necessary — Abandon- 
ment of scheme.] — In ,lan. 18r)0, tiu* owner in fee 
of a plot of land near a town demised the coals 
under it for six years to K., thi* owner in fee of the 
adjoining land ; 6c in tht* lease was an agreement 
that a street, to be callc*d Tnioii Stand, should 
within five yearn bo made across ih(* laud under 
which the coal lay <fc K.’s land ; tiiat a sewer 
should b(* made und(‘r such road ; that the lessor 
6c less(*o should, at their own cost, construct & 
repair so Tnuch of the said road 6c 8(‘W<‘r as should 
extend along their respective lands; 6c that the 
road should be used as a public road for all ])urposes 
for ever thei*eafter, 6c sliould b<* maintained by 
each of the parties so far as t In* same should extend 
over his land, until the* same* should he adopted 
by the surveyor of highways. Tlu* road 6c sewer 
were never made, 6c th<*i'(» was no dedication of a 
highway to the public by notice iiiuler Highway 
A(f, 1835 (c. 50). A bri(*k0eld, & aft(Twards, in 
1851, a colliery, were opened on K.’s land, 6c gaps 
were opened through which access was obtained 
to the premises for carts 6c foot-passengers. In 
1869 posts Ar chains were placed across one of 
the openings, but after a few months the chains 
W(*re ivmoved. In 1870 K.’.s land was sold, 6c 
in 1871 conveyed to pltf. in fee, 6c in 1872 the 
local board of health called upon him to sewer 6c 
pave the alleged Btre(‘t under Public llealtli Act, 
1818 (c. 63) : —Held : the agreement in the expired 
lease had been abandoned 6c could not be enforced, 
6c it did not amount to a dedication of a right of 
way to the public. — Healey r. Hatley Porpn. 
(1875), L. 11. 19 Kq. 375 ; 4 4 H. .1. VU. 612 ; 39 
.1. P. 423 

Annf Nation : Refd. Cal)ab('*r Waltoii-iiiion-TlumHf Dislurt 

('ouucil, IVJ16] 1 K. JL 4S1. 

184. .] — 11., a lessee for a term of 

seventy-five yeai-s of a iilot of building land, laid 
out, in 1865, a proposed road at'ross part of the 
land, 6c built six houses on one side of it, but 
subsequently abandomsl her intention of making 
the road, &, in 1871, demised the remainder of the 
land, including the sit<* of the abandoned road, 
for use as a timber yard. The public had 
occasionally used the road from 1865 up to 1880, 
when the urban authority r(*quir(*d 11., as the 
owner of the houses abutting on the road, Uy sew(*r, 
flag, 6c pave the same, &, on the lessee declining 
to comply with this request, the urban autiiority 
executed the works : — Held : the mere s(*tiing- 
out of an intended road was not such an irr(*vocable 
act as that the i)erson who did it, 6c allowed the 
public to traverse 6c u.se the road, was to b<* held 
to have dedicated the same to the public, 6c the 
urban authority had no right to cast upon the 
lessee the whole of the expense of sewering 6c ; 

185 i. Actual dedication neccMory — Aareemeni io dedicate 
MuNicirALrry, No. 181, (1920J 3 W. W. K 700,- -CAN. 


paving the road. — ^H aul v. Bootle Corpn. (1881), 
11 L. T. 873; 29 W. K. 862. 

185. Agreement to dedicate Insufiloient.] — 

H., who was in possession of certain lands under 
an agi’eoment for a lease, entered into an agi‘(‘emout 
with th(* vt*.stry of the i>arish in which the land was 
situate, whei*oby the vestry consented to a proposed 
divi'ision by B. of a public footpath wliich crossiul 
the land on condition t hat he should make a certain 
new roadway 6c throw it open to the public. QUie 
f«)otpath was diverted, an order authorising its 
divereion having be<*n obtained frmn Uie ct. of 
quarter sessions in accordance with the pix)vision.s 
of Highway Act, 1835 (c. 50), butting propos<»d new 
roadway was not mimtioned to the ct., 6c the now 
roadway was made. A least* of the lan«l was 
8ubai*qut‘ntly executed t-o H., the land being 
dt‘8cribt*d in the leiise by Hit* rt*fert*nce It) a plan, 
oil which the roadway was inarKed “ private 
road,” 6c being d(*vi8«‘d ” Bubject to the existing 
rights of wa> ” over it. H. assignt*d tin* lease 
to a CO., 6c it aftt*rwards became vested in W., as 
an assiguts* for value without notice of the 
oxistenct* of any iiiiblic right of way over Hie lanti, 
6c fi*om him it piiss<*d to tl(‘fts., whom the pres(‘nt 
informaton 6c suit sought to restrain frtim 
obstructing the now roadway : -//c/d ; (1) if 

there had i)i‘cn an actual d(*dication of the* roadway 
to the public, vv^hich Hu* ct. lield on the evidence 
there* Jiad not been, tin* public would have been 
entitled to have ke])t it op(*n against all pomons, 
whether tliey took with notice* ol the* <*xistence of 
the liigliway or not ; (2) the making of the* now reiad 
could ne)t, unele*!* Jfigliway Act, 1835 (c. 60). be* 
made a condition of the diversion of the old feiot- 
path, 6c the public coiilel neit be partie*s to the 
arrangement made* beiw<*e*n H. 6c Hie ve»stry of Hie* 
parish, 6c altlieiugh there was a moral obligation 
on B. to make 6c throw ope‘n the new reiaejway to 
ilie public, 6c an animus dvdirandi on Jiirt ]>art, 
that could le*a(l to nei inference of an actual deslie'a- 
iion so as to bind a puri*ha‘‘f*r for value without 
noti(‘e) 

whe'Hier there* can be a deellcatiem of a 
highway to the* public by a lessee. — A.-O. v. 
Hipfiospjiatki) Huano Ho. (1879), 11 Hh. I>, 327 ; 
49 Ij, ,1. Cb. 68 ; 40 J.. T. 201 ; 27 W. H. 621 , (J. A. 
AnnoiatiotiH • — to (I) Refd. Ji( NIhIm^ & INills’ (’e)utiue*t, 

ll«05j 1 (’ll. :tin ; Wllkosr. SpiMmeT, flDllJ 2 K. IL 473. 

Asia it) Consd. (^orsnlliH V. h. (\ (J., 11907] 1 (>'h. 704. 

186. Dedication question of fact— For Jury.] — 

On indict ni(*nt feir encroaching on a jniblic liigh- 
way, it appe*aml that in 1771, comm, under an 
Ineiosure* Act liad b(*en empoW(*i‘e‘d tei set out 
jmblic 6c private roads, tbei feirmer to bo r(*pain*(l 
by tlie Hiwnslii]), the latter by such pe*rHona as the 
comm, should direct. The public roads w<*rc* to bo 
sixty ft*<*t wiel‘* be*twe*e‘n tliei fe*nce»H. TJie comrs. 
in their award de*scrilKHl a reiael os private*, 6c 
eight yards wide ; but/ in H(*tting it out a spae'e of 
sixty feet was ledt between the f<*nce*s ; 6c they 
dir(*ct<*d both ihes jiublic 6c privat(i i*o(wls to bo 
re‘paij*(*d by the township. The centre only of the 
sixty fe*ot was orelinarily used as a carriage road, 
& the township i*c*pair<*(l it. The space said to be 
encToached upon was at/ the side of this road, 6c 
th<*r»» was a dive^rsity of evidence as to the use 
made of this spitce by the xiublic, 6c its condition, 
since the tim<* of Hie award : —Held : the comrs. 
liad exceeded their authority in awarding that 
rivate roads should be repaired by the townshq), 
ut on the whole of this evidence it was a proper 
question for the jury, whether or not the road in 

—Siiin^K 8c Dk.Siutfu v . LAxauNBURO Rural 
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Sect, 2, — Ilighimye by dedication and acceptance: 

Stdi-aec t, Lj 

quostioH) though originally intruded to be piivaUs 
ha4 been dedicated As mlopted by, the public. 

Semtde: when a roa<l runs through a space for 
fifty or sixty feet between enclosures set out by 
Act of J'arJiainent. it is pritnd facie to he presumed 
that tin* whole of that si)ae(‘ is public, though it 
may not all be UH(*d or kej)! in repair as a road. — 
H. t;.WmoiiT(lH:i2), iUh AiAd. h«l; 1 li. J.M. C. 
74; HUE. K. 248. 

ATiHotationff .--Exviid, K. v, rnltccl Kiiufilom Kloctric Tele- 

Krapli ('<). (1SG2), 31 L. J. AI. (‘. IfIG. Coiukl. Necld v. 

Jfendon V, I). ('. Ml L. T. 4().0. Reid. It. v. Leake 

(183.3), 2 Nc v. U M. K. It. .'>.^3 ; Hoekelt r. Upton (1855), 

1 Jur. N. H. 113(t ; Hanej r. Trnio It. ('., flUoaj 2 Ch. 

«3M ; Omnr. Kocliford It. int()Cl 1 Ch. 342. 

187. .] — 1‘ublic user of a road for 

some 1im(‘ is suiTicient primd jacic evidence of a 
dedication by an owner of tlie fr(*ehoId to tlie 
public, & it i.s not n<‘cesHary to show by w’hom the 
dedication was mad(‘. 

A rciad had been us(*d by the j)u))lic from 1829 
to 18JC), Ai in 182.5 defts. obstructed the passage 
of th(' public ov<‘r /i juirt of it. The land at the 
I)aii obstriuded was s(dtlcd in 1822 upon the 
marring(‘ of (L, th(‘ ovukt of the f(*e, in strict 
settlement. 'I’he tenant f(jr life, und<‘r a power 
ill the H(‘ttlement, granted, in 182.2, a long building 
I<‘ase of land adjoining tlie part obstructed, to one 
of defts. ; A: und(‘r a fuHher power in the settle- 
ment, the nwersion in fee e.\p(*ctant upon the 
detennination of this l(‘ase was convey<*d, in 1829, 
to Ij. TIk* H(‘tt lenient also empowered the trustees 
he (i. to sell ; A: (i., who was (‘xamined as a witness, 
stated that in 1829 all tlie settled jiroperty adjoin- 
ing H. Ht r(‘et iia<l he(‘n conv(*yed aw'ay. The .son of 
(j 1., to whom an estat<‘ of iuh(‘ritance was limited 
by tlio R(*ttlement in 1822, attained the age of 
twenty-one in 1811. The judgi* at the trial left it 
to tlie .jury to say, whetlier there had b<‘en a 
dedication in 1829 by L. or by any other ])erson in 
W'liom th(* h*(* then was, k, declin<*d to dir<*ct them 
to tlnd by whom the dedication had been made ; & 
the jury found that ther<* had b(*en a dedication 
in 1829 by L., or whoever was th<* owner in fe<‘, k 
aV(H*dict w^as enti'red for the (2*own : - Held: the 
case had been pro])erly left to the jury. 

I take the principle to b(* that, when there is 
satisfactory eviiience of such a luser of the road, 
as to time, manner Ac circumstances, as would lead 
to the inferenc(‘ that then* wa.s a dedication by the 
owner of th<‘ b‘e, if it was shown wdio h<* was, it is 
not necessary to inquire wdio the individual was 
fi*oin whom the dedication, rieces.sarily repealed 
from such a user, first pi'oceeded ((’ot.kuuhjk, .).). — 
It. V. I^CTIUK (1855), t E. k 11. 7.27 ; ,2 (’. L. H, 
829 ; 21 li. J. Q. 11. 197 ; 21 L. T. O. S. 271 ; 19 
.1. P. 482; 1 .lur. N. S. 752 ; 2 W. It. 212; 0 
Vox, V, V, 512 ; 119 E. It. 272. 

Anmitaiionn : — Oonsd. Turner v. Walnh (ISSl), 0 (’as. 

«3U : Shoarburn v. Chertsoy H. 1). (’. (ll»l I), 7h i*. 2su. 

Ezpid. Folkostoiio (\>rpn. v. Brockman, (MU 4] A. (’. 338. 

Reid. IVwvcrs r. Bathurst (1880), 40 L. .1. (’h. •J04 ; Vcruoii 

IV .St. JamoH, VVcHtiniuHU'r, VVutry (1880), J« (’h. I>. 410 ; 

ItobertH & J^ovoll tv James (M)03), 80 1... T. 'iM'i ; Thornhill 

tv WoekH (1014), 78 J. P. 154, 

188. Kktfoiid Poiipx. v, Man- 

ciiKsTEU, Hhefpikld A: Iancolnshiue llY. Po. 
(1887), 51 .1. P. .lo. 473. 

189 . ,] — (i) Proof of long, continuous, A: 


uninterrupted user of a way by the public, though 
it is evidence from which dedication ijiay be 
inferred, does not create a preesumpHo juris in 
favour of dedication which, unless rebutted, must 
prevail. 

An objection to a provisional apportionment in 
respect of certain i)roi)ost‘d private street w^orks 
on the ground that the strecit in question was a 
highway repairaldt* by the inhabitants at large was 
overruled by the justices of the borough, subject 
to a case stat<‘d for the opinion of the K. B. Div. 
By a private estate Act of 1825 R., a tenant for 
life of settled lands, W'as empowered to let the 
lands on building leases, A-: to set out a competent 
part thereof for public squares, roads, streets 
or otherwise for the convenienc’o of the occupiers 
of the houses to be ere(‘ted th(»r(»on. The road 
in qu(‘Ktion was made by R. in 1827 on waste land 
over which the public had previously lH*en allowed 
to w'ander, &, on the com]>letion of the roatl, 
residential houses were built along its courses It 
did not app(‘ar that the load w/is required fur any 
other purpose than the us(i of the oeeupiers of the 
houses. A toll gate A: a bar were placed across 
the re>ad, }>ut with a space l<‘ft on either side for 
foot passengers, k af. the toll gate' A: bar weu’e 
notice* beiards headeel “ jirivate roael.” 2’olls 
were cliarged for Jiorse k wdK*e*Ied traflie, but there 
hael been a fre‘e use*!* e)f the roael by foot passengers 
for upw'ards of e‘ighty >ears without inte‘rriiption. 
'The road was re'paired by tlie* owne*r k not by the 
local authority. 22ie‘re hael l>e*e*n lU) fonnal 
ele*elieation of Ihe road under Highway Aed, 1835 
(i\ .50). Ujuin these facts the justice's (*ame' to the 
e*eme*lusie>n that R. eliel ne>t inte'iid to dedie*ate tlie 
road as a publie* highw^ay k that there w’as in fact 
no de‘elieation of the road as a highway for fe>ot 
pas.s(*ijir<*rs or otherwise' prior to 183(5, when above 
Act ceime into ojie'ration ; they the're'fore' decided 
that the' road was not a highw’ay repairable by the* 
inhabitants at large' : Held : tlu're w^as eviele'nce 
to sujipoit the e*one*lusions of the justices, Ai the 
ct. had no jurisdietiou to iute‘rfe‘re with their 
dee*ihion. 

(2) Wliile ])ublie user may be* e'vi(l(*n(*e te*nding 
to instruct de*di(*ation, it will bei gooel feu* tliat 
juirixise only W'lien it is e*xerei.s<'(l unde'r such 
conditions as to iin])ly the nsbe*rtion eif a right, 
within the knowle'dge* A:, with the acepiie'sce'nce of 
the eiwne'i* of the* fee (I.oni) KlNNE.\U). 

(3) Dedii'atiem, in iny opinion, is a matte*!' of 
fact (Lemii Kinnk.ui). Eeu.KF.sToxE (’oiipx. v, 
HneK KMAX. 1 191 \ \ A. V. ,238 ; 83 H. ,1. K. B. 745 ; 
110 H. T. 834 ; 78 .1. P. 273 ; 30 T, L. It. 297 ; 
12 li. (J. R. 331, II. J.. ; rcc.S(f, S. (’. foih nom, 
Biux'KMAX r. EoLKKsTeiNi: (’ourx. (1912), 107 
L. T. 483, (\ A. 

A n not at inn t : As to (1) & (*2) Consd. S. K. Ity. iv W^’arr 

(11C23), 21 Ji. Cm. U. god. Reid. A.-ei. r, Smvell (iyi8), 

8s L. ,r. K B. 42.'>. .Is to (3) (iloiisd* S. K. lly, tv >\air 

(M)23). 21 L. U. B. GG‘J. 

Evidence from which dedication presumed.] — 

Sec Sc'ct. 2, sub-sect. *4, po^l, 

190. Dedication must be by an owner capable 
of dedicating.] — Roberts A:, liO^^ELL v. James 
(1903), 89 L. T. 282 ; 19 T. J.. R. 573, C. A. 

191. .] — Dedication of a highway may be 

established by proof of definite acts of dedication 
on the pai*t of the owner, or it may bo inferred 


189 i. Dediraiion que^ion of fact.] — 
The doilioatlon k aoceptanco Is a 
matter of fact & not of law. — H idkovi' 
V. HowLKrr (1913). 12 K. L. IL 627 ; 
13 J). L. H. 293 ; 42 N, B. 11. 200.— 
CAN. 


( 1913 ), 28 O. L. K. 63 ,> ; 4 O. W. N. 
1270 . -CAN. 

189 hi. — .1 -1)K Yorxo t*. Gilks 
( 1910 ), 49 N. S. H. 398 .- CAN. 

189 iv. .1 — B\tt r. Bkwkrton 

Viu.A(}K, ( 192.11 3 1 ». L. U, 124 ; 52 
O. L. U. 159 .— CAN. 


t. JVhethrr doctrine of dedication 
to public u^e knou'n in Scotland .] — The 
dortrino of dedication of privato 
property to the pnblio two is not 
known in the law of Sr*otland. — Ci'M* 
Mi\o r. Smollett (1852), 14 Dunl. (Ut. 
of SesH.) 885 ; 24 fc?c. Jur. 529 ; 1 

Stuart, 875.— SCOT. 


189 ll. .1 -O’Xkil IV nARrKit 
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from use & enjoyment on the part of the public ; 
but such use & enjoyment must be use Ac enjoy- 
ment as of right known to the owner Ac acquiesced 
in by him. Further, this knowledge Ac recognition 
on the part of the owner may iteelf be inferred 
fi*om the fact that the use Ac enjoyment has been 
so open Ac notorious as of right as to give rise to the 
prt‘sumption that the owner must have been 
aware ot it Ac has acquiesced in it, or during living 
memory the use Ac enjoyment has been sucli that 
had there been an absolute owner capable of 
dedicating the way, dedication would liave becm 
inferred. If at the same time the circumstances 
are coi^istent with such use Ac enjoyment having 
been still more ancient, dedication may be inferre<l 
by som3 owner before living memory ; but it it 
is shown that before a d(dlnite date the riglits 
could not have (‘xisted, Ac since that dat(* tiu're has 
been no owner who could dedicate, then it would 
bo impossible to infer any dedication. — Winiu r. 
Baldwin (1911), 75 .1. P. 501. 

192. Onus of proof.] — At the trial of an 

action Ac information in wliich a declarati(>n was 
claimed that th(‘ portion of Shire hane betw(‘eri 
Swillett (\)rner As Newlauds Oorner was a luiblic 
highway for carts Ac carriages repairnhle by the 
d(‘ft. council, it w;is admitted that Shire Lane 
commtuiced towards the south in the main road 
from Itickmanhwortli to Uxbridge, its extreme 
limit northward being at a ])oint wli(‘ro the lane 
formed a junction witli an old road call(*d Uroener 
Stre(‘t, wliich was a public liighway lor all purposes 
repairable by the inhabitants at larg<‘. Bed ween 
the two extreme limits of the* Bickmaiisworth to 
Uxbridge road on the south Ac (IreeneT St retd on 
th(‘ north, running southwards from Ureener 
Street, was Swillett Uorner, Ac b(‘t wtaui these points 
Shire Lane vas admitt<‘d also to be a public road 
for all j)urpc>s(\s similarly iv])aii*abl(*. From 
Swillett CWtuu’ rimuing south to Newlands Uorner, 
Shire Lane was admittt'd by the* deft, council 
only to be a public footpath. J^Yotn Ntwvlaiuls 
Uorner soutlnvards for a considerablt* distance, Ac 
again b(*tw'een two points .still further south, Shire 
Ijanc W'as otko more a liighw'ay ftu* all purposes, 
repairable by Iht* inhabitants at lai*g<'. Sliire 
l.iane varied considerably in width, Ac w'as bounded 
on each side by the banks Ac ditches of old 
iiiclosures, the centn* line between the ditches 
forming until recently the eounty boundary» Ac 
the bourulary between adjacent parisli(*s Ac manors 
Ac ecelesiiustual districts. Although very narrow 
in ])hw'<*s, tlu* lane was throughout its entirt‘ length 
sufliciently W'lde to admit of vehicular trafllc. 
It was an ojam road without cross-gates, Ac form^^d 
a convenient rout(» betw’cen Dmiham on the south 
Ac Chenies on the north. Tla* lane w^as an old one, 
one map showing that it <‘xisted pliysieally in 
1788. At the beginning of the nineteenth century 
in one x>art of the lane a strip of land extending 
from the* old ditch on the ea.st to licyond the 
Centro lin<‘ of the lane had been inclose<l, Ac the 
peiiion inclosing it was admitt<‘d tenant of the 
manors on either side of the county boundary. 
In most parts of Shire I^n(» there c»\isted cart ruts, 
pointing to its U8<* for cart traftlc till comparatively 
recent times, but the ruts wore consistent with a 
private user. At one time the lane ha<l been a 
metalled road, th(* metalling ilirougbout b<*ing of 
sulTlricnt width to accommodate carts Ac carriages. 
In Ac prior to 1805, Ac for some jears aftei^wards, 
the lane was in as good a state of repair, so far as 
metaliing wa* concerned, as most of the other roads 
in tlie neighbourhood, Ac there* was then no 
difficulty in driving a cart or carriage tlmmghout 
its entire length. There w'as no direct evidence 


liow or when the portions admitted to be Idghw^ays 
were dedicated to the public or became repairable, 
although they existed physically as roads before 
the passing of Highway Act, 1835 (c. 50), Ac the 
evidence was consistent with dedication having 
been made long before 1835 ; but there was no 
evidence that those portions of 8hire I^ne were 
roads to wliicli 8(*ct. 23 of above Act applied if 
tliey wx*re dedicated after the passing of the 
Act, or whi'ther the formalities roquii*od by that 
sect, had been complied wdth, Ac th(‘ro was no evi- 
dence of (he private user of the lane or pointing 
to its being a mere occupation road or otherwise 
inconsistent W'ith its liavdng been dedicated to the 
public for all purposes. The o\d<lcaco of actual 
user of the lane by the ]uibUc was meagr<\ owing 
probably to the facts («) that for many years the 
fane b<*tweon the points in (question had be<m 
o\a*rgrown wdth untlerwood as to make its use for 
carts or carriages diHlcult if not impossible, Ac 
(6) that even before this growth llio lane had been 
little ust‘d bocaus(5 the country through which it 
passed was then spai*s(*ly iiopulated, but the 
evi(l(‘nce of living witnessc's, wiiich wdit back to 
1885, showed that they liad driv^en through the 
lane as of right, A had l)t*en told by p(*i*8ons since 
deceaht‘d that Shire* Lane was a jiublic iiighw^ay 
both on foot Ac with carts A:, carriages, Ac also that 
by gt*neral reputation the lane was a liighw’’ay. 
There was also (*vid<*n(‘(* from which it appeared 
that the 8urve‘yorH of the local aut horities invested 
& those authonti(*s had, in corn'^pondence Ac in 
arrange ‘uu'nts as ie) the repair of Shire* Lane*, Ac 
in or in re*lalie>n to proe'eedings befeu'o the* U>e*al 
(fovt. Boarel, b]ie)wn no trace eif having coiisidere*el 
the portion eif Shire* Ijano between Swille‘tt Uorne‘r 
Ac Newlands (\)me*r, t ho portion in dispute*, as b<*ing 
in any dillere'ut e*e)uelil ion, wit h re‘gard to liabilit y for 
repair or e)therw'is<*, from any e)th(*r portion e>f the 
lane*. 'Phe* einly e‘Viele‘nce against public liability 
to repair Shire* Lane* was that its re^jiair liad l)e*(*n 
ne*tclecteel, Ac the* only e*viel(*nee‘ of dedication for foot 
passe‘nge*rs euily w'lis tliat in rece*nt ye*ars no cart or 
carriage* traffic hael be‘e*n iieissible* by re'oson of that 
n(*glt3ct : —Ifild : (I ) (he* eviele‘ne*e, jieisitivo Ac nega- 
tive*, justili(‘el a linelmg that Shire* Lano,tliroughoiit, 
w^as a ])uhlic liigliway fe>r carts Ac carriages re*])air- 
ablo by lliej de‘ft. coune'il ; (2) although the onm 
of pioving that the* lane* was a highw'ay lay on 
jiltfs.. ju'oof e)f uhe*r eif such a nature* tliat dedication 
miglit be* re*ase)nably infe*n*ed the'refrom was 
sufficient wilheiut proving (hat during the pejriexl 
e)f use*r there* w'as a ]K‘i*h()n capable of dediciting — 
the* onus pnthaHfJi that (hero was no sucJi jierson 
be*ing on tho inJiabitants ; (3) the absene'o eif 

e\deh*ne*e‘ that tho inhabitants liad ever repair<*el 
the- lane, llmugh re‘le*\ant on ( he ejue'stionof whe*ther 
the* lane* was or W'as not a puhlie* way, did not rebut 
the* iufe*reiie-e base‘d ein public usi'i* Ac w^as neit by 
itse*If evielene'o to disjihwe the* inhahiiants’ liability 
to re*pair, though, ce)uple‘d with ovjd(*nco that 
seuno one* I'lse* was liable, it might have soino 
we*ight ; (1) pltf. iK'cd not give evide*nco of tho 
inhabitants’ liability, before 1835, to rt'pair ; 
(5) sect. 23 of abovu* Ae*t gave the inhabitants a new 
metheid of disphuing their liability to repair at 
common law Ac did ne>t impose e>n tho Crown a new 
o/m^of proof, Ac, lhere*fore*, it waa for the inhabitants 
to preive that a roael was one* to which tho se<*t 
a|>]>ii<Ml, Ac not for the* Ureiwn to preivo that sect. 23 
did not ajiply, although, in case of proof tliat sect. 
23 applied, the* oriUM of proving tliat the* formalities 
required by that H<*rt. to make the inhabitants 
liable might be shifted ; (8) the decision of tho 
ct. was without prejudice to the right of the deft, 
council to raise the point whether the i>or*tion of 
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2,—2Ii{fhway8 hy dcdkation and acceptance: 

Suh-secie, 1 & 2.] 

Shiro Lano in question >vas a liighway unnecessary 
for public use witiiin Uighways & Ix)comotive8 
Amendment Art, 1878 (c. 77), s. 24. — A.-G. v, 
Watfoud Kukal (V>r7N(*fL, [1912] 1 Ch, 417 ; 81 
L. J. (Jh, 281 ; 108 L. T. 27 ; 70 J. P. 74 ; 10 
Jj. O. Jl. 36i, 

Jniviiatvm • — //« (3) & (5) Refd. C*abab6 r. Walton-upoii- 
TiiaincH OiHtrict CoiinoH, UUl^] 2 K. H. 432. 

Capacity to dedicate,]— generally. Sub-sect. 3, 
post. 

Extent of dedication— Whether Umited dedica- 
tion possible.]— iSVc Sub-bcct. 8, post. 


SlJB-HKCT. 2 . — iNarEJNTION TO DkDICATR, 

193. Necessity for.] —(1 ) On an issue whether or 
not certain land, in a district repairing its own 
roods, was a ronimon liigliway, it is admissible 
evidence f>f reputation, tliough slight, that the 
inlinhitantH held a jmblic meeting to consider of 
repairing Huch way, At that several of them, since 
dead, Hign<‘d a paper on that occasion, stating that 
(ho land was not a public liighway, there being at 
the time no litigation on the subject. 

(2) In detc‘nuining wliether or not a way has 
bi^en dodicat<‘d to the public', tlu' proprietor’s 
intention must be considered. Jf it appear only 
that he has suth'red a continual user, that may 
prove a <ledication ; but sucli proof may be 
rebutu'd by evidence* of acts showing that he con- 
teinplati'd only a lic(*nco ri'sumable in a particular 
event. Thus, where the owner of laud agre(‘d 
with an iron co., & with the inhabitants of a hamlt't 
repairing its own ixiads, that a way over his land, 
in such hamlet, should he ojien to earriages, that 
the CO. should jiay him Cts, a year A: find cinder to 
ix*pair t bo way. A: that the inhabitants of tlie hamlet 
should lead At lay down the cinder, tV. the way was 
thereupon h'ft open to all persons passing with 
nimasfs for ninctoon yciirK, al the <‘U(l of which 
tune, a <iispute arising, the passage was inter- 
rupted, &L the interruption nctpiieset'd in for five 
years livid : the evidenet* show('d no dedication, 
but a lieeiu'(* only, resunuible on breach of the 
agreeni(‘nt . 

A dedication must Is* made witli intention to 
dedicate*. J ho mere acting so as to lead pei'sons 
iiit^ the supposition that (he way is dedicated 
docs not amount to a dedication, if there be an 
agreement which explains the transaction (Loiu> 
Dmnman, (\,1.). 

It is said that on intention to <ledicate must be 
inferred from th<* acts of a proprh*tor ; Ac. it is true 
that the question is not decided by what he says. 
A man may say t hat lie does not mean to deilicate 
a way to the public, & yet, if he had allowed them 
to pass every day for a length t»f lime, his declara- 
tion alone would not he regarded, hut it would bo 
for a jury to say wht‘ther ho had intended to 
aocuente it or not. Tlu* facts may waiTant them 
m believing that the way was dedicated, though 
he lias said that he diil not so intend ; A, if his 
inUmtion bo insisteil upon, it may bo answered 
that ho should liavo shown it by putting up a 


gate, or by some other act. The intent is a proper 
ingredient in the decision of such a question as this 
(LIDDLEDA1.B, J.). — BABRACLOUGH V, JOHNSON 
(1838), 8 Ad. & El. 99 ; 3 Nev. & P. K. B. 233 ; 
1 Wm. Woll. & H. 162 ; 7 L. J. Q. B. 172 ; 2 
Jut. 839 ; 112 E. B. 773. 

Annotations: — As to (1) Refd. R. v. East Murk Tithing 
(1848), 12 J. V. 504 ; Mercer v, Ocime, (19051 2 Ch. 638 ; 
Folkestone Corpn. v, Brocknian, 11914] A. C. 338. As 
to (2) Comd. Grand Surrey Canal Co. v, Hal) (1840), 1 
Mon. & G. 392 : Folkestone Corpn. v. Rrocknian, [1914} 
A. C. 338. Retd. Simpson r, A.-G., [1904] A. C. 476 ; 
ThomliilJ V. Weeks (1914), 78 J. P. 164, 

194. There may be a dedication 

of a way to the public for a limited purpose, as for 
a footway, etc. ; but there cannot be a dedication 
to a limited iiart of the public, as to a parish ; & 
such a partial dedication is simply void. A: will 
not operate in law as a dedication to the whole 
public. 

(2) In order to constitute a dedication of a way 
to the public by the owner of the soil, there must be 
an intention so to dedicate, of which the user by 
the public is evidence, subject to be rebutted by 
contraiy evidence of inteiruption by the owner. 

As to the ownership of the soil 1 do not apprehend 
that there is any difficulty. It remains in the lord 
of the manor, for that portion of the soil only is 
taken from him for which he receives compensation 
At which is allotted to others (Parke, B.). — PoonE r. 
11U6KIN80N (1843), 11 M. & W. 827 ; 162 E. R. 1039. 
Anniitatwns • — As to (1 ) ColUd. Bermondsey Vct*tryv. Brown 
(186.5). L.U. 1 Eq 201. Reid. HUdrothv. Adamson (1860), 
8 C. B. K. H. 687 ; Morccr tJ. Woodgato (1809), L. It. 5 
B. 20 ; Vernon v. bt. Janies, VVestminstcr, Vcbtry 
(1880), 10 Ch. 1). 449 ; Farquhar v. Newbury K. C., 
11909} 1 C’h. 12. As to (2) CoMd. H. i'. East Mark Titluiig 
(1848), Jl iji. B. 877 ; Vcnion r. St. James, Westminster, 
Vestry (1880), 10 Ch. J). 449 ; Mann r. Brodlo (1885), 
10 App. Can. 378. Folld. Chlunock r. Hartley Wiutuey 
R. 1). C, Flggess V. Same, Iddllips r. Same (1899), 63 
J. I*. 327, Apld. Leckhampton Quarnee Co. r. Ballinger 
tc Cheileiiham H. 1). C. (1904), 08 J. P. 401. Consd. 
J<’olkestono Corpn. r. Brockman, [1914] A. C. 338; 
Moser v, Amblesido U. I). C. (1924), 89 J. P. 59. Refd. 
Bcrmondbcy Vestry v. Blown (1806), L. Jl. 1 Kq. 204 ; 
Healey v. Bat Joy Coipn. (1876), L. 11. 10 Eq. .i76 ; 
Noaveisou v. l*eterboiough II. C., [1901] 1 Ch. 22; 

Farquhar V. Newbury R. C., [1909] 1 Ch. 12 ; TrufToid v. 
bt. Faith’s R. I>. C. (1910), 74 J. 1*. 297 ; C. L. lly. r. 
City of Loudon Land Tax Comrh., [1911] 2 Ch. 407 , 
Thornliil] v. Weeks (191 1), 78 J. 1’. 1,54; S. E. By. r. 
Wuir (192,i), 21 L. G. R. 669. 


195. .J— To constitute a valid dedication 

to the public of a highway by tlie owner of the soil 
there must be aii intention to dedicate, of whicli 
the user by the public is evidence A; no more, & a 
singh* a('t of interruption by the ow^uer is of much 
more weight upon a question of intention than 
many acts of enjo> meiits. 

Semble : user by the public over laud belonging 
to a non-resident owner is less cog(»nt evidence of 
dedication than Avhere the user is necessarily 
brouiijlit to his personal notice ; A further, the 
W'eight to be attaclied to user must dep<*nd some- 
what upon tlie nature of the land itself, whether 
it is cultivated land or rough & unproductive land. 
— t^HiNNoc’K r. Hartley Wintney Rural Dis- 
trict ('ouNciL, Figgens V, Hartley Wintney 
Rural District Council, Phillips r. Hartley 
Wintney Rural District Counitl (1899), 63 
J, P, 327 

Anwiftiwits .—Apld. Leckhampton (Juarruh (^». r. Ballmgtr 
Cheltenham It. 1>. C. (1904), 08 J. I». 464. Md. 

ThornlUUr. Weeks (1914), 78 J. P. 161. 


PART III, SECrr. 2, SUB-SECT. 2. 

1931. fot,) — Lawsov v, 

WSSTON (1860). 1 Lcgge. 666.— AUS. 

198 if. ‘It* A dedication of laud 

to public u»© tRkt*« cfte<‘t from the 
intention of the pennon making it, 
the merely opening or widening a 
•treet for the oonTcnlenoe or benefit 


of the iierHon doing it & iwrinltting 
the public to use it , will not I’oustilute 
a dedication . — Bkij<'oru v. Haynks 
(1850), 7 U. C. R. 464.— CAN. 

198 iii. j — There must be an 

intention, express or implied, of dedi- 
<^tion to the public. — L eary v, 
Haunobbs (1860), fold. 17.— CAN. 

193 iv. .}— O’Nml V, Bari*br 


(1913), 28 O. L. R. 6.15 ; 4 O. W. N. 
1276. -CAN. 


193 V. .I-CAMPnKLL e. Pond 

(1916), 44 N B. H. 357.— CAN. 

193 vl. .I—Saamcii Corpn. p, 

McFadden, (1923J ,3 D. L. R. 171 ; 
32 B. C. R. 221 ; [1923J 2 W. W. K. 

429.— CAN. 
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196 . .] — (1) Under letters patent in the < 

seventeenth century the owner of land adjoining^ 
the river Ouse between St. Neots & St. Ives, i 
which was there a public river navigable only in 
sections, made in his own land cuts from the river 
& locks in the cuts & took tolls from the vessels 
passing through the locks. In 1720 by a local 
Act, the then landowner was empowered to i*ebuild 
a stanch in the river below St. Ives &> to repair 
maintain it & to take toll s on vessels passing through 
it. Tolls were collected at the locks for more than 
two hundred years & at the stanch for a long 
period by the predecessors in title of apnlt. : — 
Held : there was no evidence tliat the locks liad 
ever been dedicated to the public as a highway, 

& applt. was not bound to maintain or repair 
or allow the public to i)ass through the locks or the 
stanch. 

A dedication must bo made with intention to 
dedicate, the mere acting so as to lead persons 
into Wu* supposition tliat a way is dedicated to the 
]niblic does not of itself amount to dedication 
(Loud Macnaughtian). 

(2) It is laid down in books of great authority 
that a river common to all men is called a highway, 
or is in the nature of a liighway, but there are many 
important dilTercnces between water highways & 
land highways (Loiu> Lindlky). 

(3) The doctrine once a highway always a 
highway is, I believe, as applicable to rivers as to 
roads (Loud Lindley). — Simpson v. A.-O., [19041 
A. 0. 47(5 ; 74 L. J. Oh. 1 ; 91 L. T. (510 ; 09 
J. P. 85 ; 20 T. L. H. 701 ; 3 L, G. it. 190, II. I4. ; 
revag, 8. O. sub nouu A.-(i. v. Simpson, [1901 J 2 
Ch. 071, 0. A. 

AmwiatUyns : — As to (1) Reid. FolkcHtone (Jorpu. v. Brock- 
man, [lUU] A. 0. .‘138. (Generally, Montd. Nowcantlo v, 
WorkHop U. 0., (1902] 2 Oh. 145; Queonborough Oorpu. 
r. SuuMJcl, Doan (1904), 68 J. P. 244 ; A.-D. v. AutrobuH, 
(1905] 2 CU. 188 ; Dibdori v. Sklrrow, (1908] 1 Oh. 41 ; 
llubliioon r. Smith (1908), 24 T. h. U. 573 ; He HatHchok’H 
Patents, Ex p. Zermmor, [1909] 2 Ch. 68 ; A.-O. r. Horner 
(No. 2), (1913J 2 Oil. 140 ; Hanuiiertou v. DysaH, (1916] 

1 A. C. 57 ; Morpctli Corpn. r. Northuinborland Farmer’s 
Auction Mart Co. & Donkin (1920), 90 D. J. Ch. 420. 

197. .] — Leckiiampton (Quarries Co., 

Ltd. V. llALLiNGER A- Cheltenham JIural Dis- 
trict Council (1904), 08 J. P. 400 ; 20 T. L. 11. 
559 ; subsequent i)roceedin(js (1905), 93 L. T. 03, 
C. A, 

Atuiotation : -Mentd. I. U. (’onirs. r. Lonsdale’s S. E. 
Trustees, [1919] 2 K. B. 18.1. 

198 . .] — Folkestone Corpn, v. Drock- 

MAN, No. 189, ante, 

199 . Whether intention sufllcient — Without 
actual dedication.] — A.-G. v, Diphospuated 
Guano Co., No. 185, ante. 

See,furtkert Nos. 183, 181, ante. 

200 . Question of fact — For Jury.] — Barra- 
CLOUGH V. Johnson, No. 193, ante. 

201 . For magistrates.] — Folkestone 

Corpn. v, Brockman, No. 189, ante. 

202 . Evidence of intention.] — Barraclough v. 
Johnson, No. 193, ante. 

203 . Difficulty & expense of controlling 

traffic.] — ^By 41 Geo. 3, c. xxxi, s. 9(5, the incor- 
porated CO. of the Proprietoi’H of the Grand Murrey 
Canal were required to make A maintain bridges 
over the canal for the use of the owners A occupiers 
of adjoining lands, A also where the canal was 


carried across any common highway, public 
bridleway or footpath. In 1801, the co. ei*ectod 
a swivel bridge at a spot whejc there was a public 
bridleway, A footpath, which bridge, as a carriage- 
way, was intended to be for the exclusive accom- 
modation of the tenants of an adjoining estate, 
called the Bolls estate. From 1810 to 1812, the 
public occa.sionally used the bridge witli carriages. 
In 1822, a chm‘ch Wiis built near to the canal, 
streets were formed, A the neighbourhood became 
very populous. Fi*oni 1822 to 1832, the bridge 
WHS used by the public as a carriageway without 
intemiption. In 1832, the co. began to exact 
a toll from persons, not tenants of the Bolls estate, 
crossing the bridge with carriages, A in 1834, they 
removed the swivel bridge, A built a stone bridge 
in its stead. In ti'cspass by the co. against deft, 
for passing along the oridge witli a horse A chaise, 
without the leave of the co. ; tlie judgii after 
reading the evidence) to the jury, told them that, 
supposing the bridge in question to have been 
originally built, as a carriageway, for the exclusive 
accouiuiodatioii of the tenants of the Bf>lls estiitc, 
still if in consequenct* of the acts of tlie co., an 
idea grew up in i/ho minds of thi' public that lh<*y 
intended to dedicat»e the bridge to the public use, 
such acts would amount to a dedication : —Held : 

(1) taking all the sunimiiig up tog(*ther, there was 
no misdirection, A tlie evidcMice warranteii ^ tho 
jury ill linding that tlicre had been a dedication ; 

(2) there was nothing in the constitution of the 

CO., or in tlie nature of their i)i‘oj>oi ty, to prevent 
them from dedicating the bricfge in question to the 
public. , . ^ ... 

It seimis to me that the circumstance of the 
bridge being originally erected, as a carriageway, 
for the accommodation of a considerable number of 
individuals, inasmuch as the co. niust cither have 
Tieruiittod the bridge to be used iudiscriiiiiiiately , 

[ or have put thcni8elv<‘S to great expense in employ- 
I ing some person to K(‘e that those passing had a 
I right to do so, furnishes a strong rt*iwoii why 
they should have iui(*ruled to dedicate the bridge 
to the public (Mauj.k, J.). Onxm) W^imtEY 
Oanal (’o. V. Hall (1819), I Man. 

Scot!, N. B. 291 ; 9 L. J. 0. J\ 329 ; 133 L. B. 38(5. 

• Aniu^alions ; - As fo (P ConBCI. Vi-ruon r. .(anuM WohI- 

infiiNtcr, Vohtry (1880), 16 ( ». « mu t 

Lmolfum (’o., [1901] 2 (;h. 617. v. Hunt 


202 i. Evidence of intention .] — Hkvk- 
BIDQK t?. Oreblman (1877), 42 U. C. K. 
29.— CAN. 

202 ii. .]— Re Adams Sc Easf 

WfliTBT Township Corpn. (1882), 2 
O. R. 473.— CAN. 

20261. ,1— Rhodbs V. Pbrussb 

(1900L 41 a C. R. 264 ; 0 £. L. R. 


158. — CAN. 

202 iv. .]— A.-G. FOH Bkitihii 

CoLUMFiiA V. Uailky, (1919] 3 W. VV. H. 
191 ; 44 D. L. It. 338. — CAN. 

202 V. .1 — III determining 

whether a road through private pro- 
perty la a public highway, althoi^h 
not expressly dedicated to the public. 


(1905), 69 J. r. 351. 

204. Grant of building lease— New street 

built in continuation of existing street.) —A. A B. 

being owners of frcchohl iiroperty, by agreement 
in 1808 uudei’took, after a certain pait thereof 
should have been let on building leases, to demise 
the remainder to trustecM iov ( ’. for sixty-onu 
upon trust to lease the same upon the hke piaii ^ 
should have bei*n adopted witli 
other poi’t, or in such mariner as C. should tlunJt 
lit. la pursuances of tlie agreement, a lease 
w^as accordingly granted in 1813 to ( . s trustees, 
the lease itciting the aLTeement A showing by a 
plan the manner in which the other part of the 
property had been dealt with. Upon this plan 

it IH linporlani to dlhtiiiguihb U4wocii 
, cvidc’iirc shoHiug an Intention to dedi- 

.-G. you Bkitisii < 54.144 to the duLUc generally evklrncc 
r, (1919J 3 W. W. 31. thiit vH^ to or trod eii» witli 

338. — CAN. tonantH w*lios« shops a tint on the road 


tenanuH vMv 

have by permlHslon a right of passage. 
-—Muhammad IIustam Aw Kh an v . 
Karual City, Mukicipal Oomiiuttrk 
itaW. I.. R. ind. APP. *6.— DID, 
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Sect, 2 . — Iliuhways by dedication and ucccidance: 

Sab-aeci H. 2 A„ ('• <t* J) ] 
iiicre appcar<:^d a street, p&vt of the land comprised 
in the lease adjoining one end of the street. C. 
A his trustee's leased this land for building purposes 
for th<' whole term, less ten days, to who 
erected houses in sucJi a manner as to continue the 
street, 'i'ho street was used by the public for 
upwaids of twenty years : —Held : there had been 
a direction by tlje freeholders to continue the 
street, A it had become a public road. — Pryor v. 
Pryor (1872), 2(J L. T. 758 ; on aj>peal, 27 L, T. 
257, L. JJ. 

205. Weight of evidence— Owner non- 

resident.! - CJhinnock V. Uartlky Wintney 
iliTRAL District PorNcifi, Piogks.s v. Hartley 
WiNTMKV JtirjtAL District Polncil, Phillips v, 
IJautlev Wjntney Rural District Pounuil, 
No. 105, ante, 

206. — User by public. 1 -Poole v, JIuskin- 
soN, No. IlM, ante, 

207. - To knowledge of owner.] - 

:Mann V. Dhodik, No, 177, ante. 

208. - .J -Webb v, Baldwin, 

No. 

209. - Plan on building lease.] -Although 
it may be inferred from the delineation upon the 
plan I on a building lease ) of wliat were called “ new 
sti’eets ” to the east ^ to the north that it was 
intended by botli lessor A lessee, A ind<‘od expressed 
in the lease, that there were to he streets tlien 
made or afterwards to be made, A though it is 
]>oHsil)Ie that a eov enaut might be implieil that new 
streets should theie be made, there is notiiing in 
the lease to bind the lessor to make them |>ublic 
streets, or to dedicate tiiem to the public ; A it was 
competent to him to make them into private 
str<M‘ts for the use only of the lessees of the houses 
to be built upon the lands demised (Kelly, (Ml.). 
Espmuy V, Wilkes (1«72), L, Jl. Exch. 298; 41 
li. ,1. Ex. 211 ; 2(1 L. T. 91S. 

^innoldtionit ; Reid. FiiriKNH Hy. r. ('umhcrland C’o-op. 

HUIk. Soc. (ISHI), ,'CJ L. 144 ; Hoe r. hklduti'-* (IShh), 
CJ. B. I). 221 ; Mellor r, Walmeslej, 2 C’h. 1(»4. 

Metud. HoUou r. Loiulou School Hoard ( IS7U), 40 L. T. 

6H2 ; Cooker, ItiKram (18U:i), (iS L. T. 071. 

210. Rebuttal of Intention - Agreement con- 
sistent with conduct.] BARRAi'LuuoH V, Johnson, 
No, 192, ante, 

211. Interruption of user.] -Poole r. 

JII'SKIN.SON, No. 191, ante. 


212. By acts of ownership — Intention to 

exclude public.] > — Coats v , IIerefordshibe 
County Council, No. 230, post. 

Abandonment of scheme .] — See Nos. 183, loa, 
ante. 


Sub-sect. 3. — Capacity to Dedicate. 

A. In General. 

213. Owner of fee only.] — Wood v. Veal, No. 
218, post. 

214. .]— B. V. Petrie, No. 187, ante. 

B. The Crown. 

215. General rule.]—(l) On the trial of an 
indictment, for non-repair of a road, against a 
tithing, bound ))y custom to rex)air all public 
roads therein, it a})peared that the road had formed 
pait of the waste of a manor, A Jiad been set out 
as a private road by award of comrs. under a 
Private Jnclosure Act, A had been used by tlic 
public generally ever since it had been so set out. 
A portion of the waste liad been allotted to the 
lord, as tiio Act directed, in respect of liis interest 
in the soil. After verdict for the ('rown, it was 
argued, for defts., on motion to enter a verdirt for 
them, that the soil of the road had been taken from 
the lord, A transferred to no other person, A Uiere- 
fore tliere was no owner, or none against whom a 
dedication t-o the public could be presumed ; A 
that, if the (Vown were the owner, the jury should 
have been directed that stronger evidence W’as 
necessary to raise a presumption of dedication than 
if tile owner had been a private iierson : — Held: 
<iedieation might be prosum eel against the thrown 
fnan long acquiescence in public user. 

'riie Crown certainly may dedicate a road to the 
public, A be bound by long ae(piieseence iu public 
user. . . . Enjoyment f<»r n great length of 
time ouglit to be sufVicieiit e\ideneo of dedication, 
unless the state of the ])roj)erty has been such as 
to make dedication impossible (Loud Denman, 

C.J.). 

(2) ’^J'he jury was rightly directed to consider 
wlu'ther Die fiwner, w'hoever he might be, had 
consented to the public user in such a maimer as to 
satisfy the jury that a dedication to the imblic 
W’as intended. 


206 i, - Vstr hf/ imblir.] An in- 
tondou to lutnl us a hitrhN>u,v 

will not be luobunuMl from inm^ uhit 
if that iiMcr is expluined by ciivuin- 
hUocoh re 8 ]) 0 cMinK: Htu li iin intention. — 
NVKKVCAN (SlUIlK) PUhSU»h\T V. 

LKVisro.v (IIMIU), 3 V. L. H. hl(5. -• 

AUS. 

206 ii. -.1 -The fuel of the 

publie using a hUrliwuy for ten >eurs 
or expending Jahonr A: money upon it 
is not HUttIcieut to eHtahlish it as a 
lawful highway ageiuHt tho will of the 
owner of tlie holl, where there i.s in* 
Hutheleut ground for preHuming a 
dtMlK'at Ion. H, r. ItvNKlN (LSjS). 10 

U. H. 304.- -CAN. 

20Biii .]- Inuneweountry 

like Canada, user of a road t>y ttie 
put»li<‘ Is not to be too ix'udily regartled 
as ex {donee of an iutontionou the part 
of the owner to <le<lieate it. Dunlop 

V. V<»UK ToxxnshU' (ISGO). lU Hr. 216, 
—CAN. 

206 iV. . ) -OlTAXVX ((’ITV) 

V. HuAM* Thunk Uy. irn'AWA 
(CiTi) i\ uitawa A: Nkw York Kv. 
Co. (IU21), AO O. L. H. 23i>.— CAN. 

806 V, . 1 — In a new ooiintrj* 

like (^aiuida user by the public of » 
trail or road over privately oxx'ucd laudn 


Khonld not be too readily admitted as 
cvidenee of an intention by the ownei 
of tho Hoii to dedicate Uie trail or load 
to t lie public' as a hlghw*a^ . Siieli nsor 
is gc'nerally periniHslve A: alloxxed in a 
neiglibcturlj spirit l>y mihon <»f a‘'eess 
to market oi fixuii one pait of a town- 
ship U) another being more easy than 
bj tlie legiilar road. Sneh user may 
g«) on for xeurs xxdtli nothing tnrther 
fixun ttieniliui of the owner of tlm land, 
or from tlie minds of those using it ns 
a line of road, than that tlie rights of 
the owner sliould be thereby affeeted. — 
Tax LOU e. 1’i.anx\iu.ia>i, lluRAi. Mi’M- 
cii'ALirv. IIU211 4 D. L. K. 21S ; 2 
W. W. 11. llAa ; 34 Man. L. H. 31».— 
CAN. 

a. liibuital of infnUioti.} — Where 
the ow'iior of land leases it for a term 
of years, ho evinces an intention against 
dedieution suftleieiilly strong to oxer- 
ride any intent to l»e inferred in favour 
of dedieution from tho use xvords 
such as •• park fur athletic sports ’* on 
a registered plan.- Jackson r. Stonk- 
xvALL Town, flSIlTJ 3 W. W. K. 1. — 
CAN. 

PART III. SECT. 2, SUB-SECT. 3.— A. 

813 i. Owner of fee only.] — Frrz- 
V. Toronto Crrv (Jobpn. 


23 r. C. IL 137.— CAN. 

213 ii. - .]— Cirv OF Vancoiivi.u 
r. (’VNVI*IXN I’Ai iKic Hv. Co. (181)3), 
23S. C. H. I. CAN. 

b. - A of umriuauors vithsH 

)noriiinfif( nmmoit*.] A nitgor. cannot 
xMthout the c'oiihent of the iiifgee.. 
dedicate as a liighxxay part of the land 
tlio huliject of the mtge.--NARltA<*AN 
(SiriKL) I'UrsiDKN'l. K'lC. r. LEVIfiJTON 
(lUOG), 3 C'. L. H. 846. AUS. 

0. - - - .1 Bwr r. Bkaveu- 

T<»N VILLXOK, I J 1)23] 3 J). L. H. 124 ; 
62 O. L. H. 169. CAN. 

d. Purtirn in imsHcasion of Crown 
huule.] — Parties in iMissessiou of CToxvn 
lands bofoie patent issued cannot 
dedicate any i>ortloii of the same. — 
U.vu r. Tuim (1880), 27 (Jr. 371.— CAN. 

PART UI. SECT. 2, SUB-SECT. 3.- B. 

215 i. Orneral rule .\ — The power of 
the Uioxvii to dedicate land fur the 
purpose of public roods is not affected 
by Crown Lauds Alienation Act, 1861. 
sect.*'. ,3, 6, but remains as it existed 
at eoimnon law\ — T phner r. Waiaiu 
( 1881). 6 App. Cas. 630.— AUS. 

215 ii, The Crown may dedi- 

cate, as a prix’ato person may, any 
lands for use as a public Idghxx'ay. — 
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(3) If propei'ty is under lease, of course there 
can be no dedication by the lessee to bind the 
freehold (Pattbson, J.). — B. r. East Mark 
(Inhabitants) (1848), 11 Q. B. 877 ; 3 New Mag. 
Cas. 36 ; 17 L. J. Q. B. 177 ; 11 L. T. O. S. 63 ; 
12 J. P. 504 ; 12 Jur. 332 ; 3 Cox, C. C. 60 : 116 
E. R. 701. 


Annotations : — As to (1) Consd. Vcmon r. St. James, West- 
mlustor, Vestry (1880), IG C*h. D. 449; Turner e. Walsh 
(1881), 0 App. (^as. G3C. Befd. Shearbum v. Chortsev 
U. 1). C. (1914), 78 J. P. 289 ; Thornhill r. Weeks (1914), 
78 J. 1\ ir»l. As it) (2) Apld. U. V, Petrie (1855), 4 E. & «. 
737. Consd.^ Koikes to no (’orpu. v. Ilrookman, 11914] 
A. C. 338. Refd. Dawes r. Hawkins (18G0), 8 C. B. N. S. 
818 ; O. L. llv. r. City of London Land Tax Comrs., 
11911) 2 Ch. 4G7. ../Is <0 (3) ReXd. Shoarnburu v. Chertsey 

K. D. C. (1914), 78 J.P. 2Sn. 

216. .] — From long-continued user of a 

way by the public, whetlu^r land belongs to the 
Oi'own or to a private ow'ncr, dedication from the 


Crown or private owner, tis the case may bo, in 
the absence of any tiling to rebut tlie pri‘sumption 
may As ought to be i)]‘(*sumod. —-Turner v. Wai.sii 
(1881), 6 App. C^iis. 636 ; 50 L. J. P. C. 55 ; 45 
L. T. 50, P. 


AnnotnJlmn • -Expld. Kolkobtoae Corpn.r. Brockman, [19111 
A. C. 338. 


217. User after extinguishment by Inclosure Act.] 

— A public footway over (Vown land was oxtin- 
guislied by an Inclosure Act, but for twenty years 
after the inclosiin* took place the public continued to 
usf* the way : — Held : this user was not evidence of a 
dedication to the public, ns it did not appear to 
have been with the knowledge of the Crown.— 
Hauper r. Charles WORTH (1825), 1 B. Ac C. 571 ; 
6 Dow. By. K. B. 572 ; 3 D. J. O. 8. K. B. 265 ; 
4 L. J. O. S. Tv. B. 22 ; 107 E. B. 1171. 

AntuttcUuni^ : Refd. U. t\ Bradflcld (1874), L. 11. 9 Q. B. 
.>”>2. Mentd. IL'arlloy n. Banks (1859), K. & (I. 219; 
Humplmy r. Nowland (18G2), 15 Moo. 1*. C. C. 343 ; 
A.-(L r. Dakiu (1SG8), L. U. 3 Evcli. 2b8. 


C. Leaseholders, 

218, General rule — Owner not bound.] — • In 

trespass Ac )ust ideation under a public right of way, 
the loom in qao^ which was not a thoi*oughfare, 
liad be(*n under lease from J710 to 1818, but as 
far back as living nnunory could go, it had b<‘en 
used by the public, & lightt'd, jiavod, Ac watched 
undcT an Act of Parliament, in which it was 
enumorab^d as one of the &tn*(‘t.s in Wost-niinster. 
After 1818, pltf., who previously Iiv<Ml for twenty- 
four years in its neighbourhood, inclosed it; — 
Held: under these I’ircuiiLstauces, the jury were 
well justified in tiiidmg that there wjis no public 
right of way, inasmuc'h as there could be no dedica- 
tion to the public by the tenants for nin(*ty-nino 
years, nor by any one, except, the owner of the fee. 

Qu. : wliether thert» can bo a public highway 
whicli is not a tlioroughfare. — Wood v. Veal 
(1822), 5 B. Ac Aid. 451 ; 1 Dow. & By. M. C. 11 ; 
1 Dow. Ac By. K. B. 20 ; 106 E. B. 1257. 
Annolaiions .'—DiMid, Bishop ». Sjinasrott (IS31), 1 L. J. K.B. 

13. Consd. Barracluuffh t\ JohiiHOii (1838), 8 Ad. tc El. 

99. Refd. Cross v. Louis (1824), 2 B. Ac C. 080 ; Harper 

V. Charleswort h (1825), i B. be C. 574 ; .lurvia v. Dean 

(1820), 3 BiiUf. 117 : Baxt<T r. Taylor (1832), 4 B. & Ad. 

72; U. V. Bliss (1837), 7 Ad. & El. 5.50; Bateman v. 

Bluck (1852), 19 L. T. O. 8. 95 ; Bailey v, Jariiiosoii (1876), 

1 C. l\ D. 329 ; Hall ». Bootle Corpn. (1881 ), 44 L. T. 873 ; 

A.-O. V. ChandoH Land & Bldff. Soc. (1910), 74 J. P. 401. 

Mentd. Papcndick v. Bridgwater (185.5), 24 L. J. Q. B. 289. 

219. Knowledge of owner.] — (1) The 

user of a w«ay during the occupation of tenants 
does not bind the landlord unless he was aware of 
it ; but, if the user has been for a gn^at length of 
time, it inay be presumed that he was aware of it. 


(2) If, in an action of trespiiss, deft, pleads 
a footway, his plea is supported by proof of a 
carriageway, as a carriageway always includes a 
footway. A gate being kept across a way is not 
conclusive that it is not a public way, as the way 
may have been granted to the public with a reserva- 
tion of the rigiit of keeping a gate across it to 
prevent cattle straying, 

(3) The fact of no ih' pairs having been known 
to be done to th(» i*oad by the parisii is a circum- 
stance from which you may infer tliat it is not a 
public road, inasmuch as tlie f^arish is bound to 
repair all public roads (IjOHD Denman, (\J‘.). — 
Davies v, Stephens (1836), 7 0. At V. 570, N. P. 
Annfit<Uum :-‘As to (1) Refd. Thornhill v. Weeks (1914), 

78 J. P. 154. 

220. .]— B. r. East Mark (In- 

habitants), No. 215, ante. 

221. .] — A.-CI. r. BiPilospilATED 

Guano Go., No. 185, ante, 

222. .] — Jn Ai)r. 1883, a freehold(*r 

demised building land to ('. Cor a term of eight y- 
two years, At G. coniracUHl with \t, to erect a 
number of shops on a ])art of the land that fronted 
a highway. 3'’he plans submitted by Jj. to the 
local authority showed that tlu' proposetl building 
line of the shops left a strip of land, three f(H‘t in 
width, betw(H‘U the front wall of the shops As the 
public footway. The local authority inforriK'd li. 
that his 4 )lans were approv(*il Hubjt‘ct to the strip 
of land b(‘irig given up to form part of tlie public 
footway, li., without replymg, commenced to 
build. As, on completing the sliops in Sept. 1883, 
appli(‘d to tlie local authority to Jiavo the footway 
in fx’ont of his shops right up to the building line. 
Tiiey repli(‘d that, on tlie strip of land being given 
up as abov^e statist, the footway would be paved. 
Ji. did not reply, but allowed them to pave the 
strip of land right up to the wall of th<* sliops, no 
line of demarcation bi'ing mad*' separating it 
from the footway. In the irR‘antimo G., who had 
no knowledge of li.’s communications with the 
local authority, had granted L. separate undm*- 
Ieas<*s of the shojis for eighty yivirs, Ac liad also 
assigned to Jiim for value tin* head lis'iso. In 
1868 G. r<‘])urchased the IhsuI lease for value from 
L.’s successors in title, A: in 1601 the frt*ehol(ler 
di<‘d. Ill an action by G. Ac the assignees for value 
of some of the underleases to rt*strain the defts. 
from taking up th<* jiaviunent of the strip of land, 
on tli(‘ ground that it was private property, defts. 
justilleci thi'ir arts on the gpound, amongst othcTS, 
that tlR‘ strip of land Jiad been dedicated to the 
use of the public since 1883, Ac was jiart of th<* 
public footway; —Held: (1) there had been no 
dedication to the public, for tJiat under the cir- 
cumstances tlie constuit of thf3 fr(*eholder could not 
be pr»\sumed ; (2) tlie continuous user of the paved 
strip by the under-t<'nants of the shops for the 
purpose of exhibiting th<‘ir goods for sale rebutted 
dedication ; (3) Ja could not dedicate for the term 
of the liead lease*, d<*dication for a term being 
unknown to the law of England ; it must be 
in perpetuity. — CoRsEiJJS v. liONDcjN OoUNTY 
GouNCiL, [16071 1 Gh. 701; 76 L, J, Ch. 313; 
66 D. T. 614 ; 71 J. P. 216 ; 23 T. B. B. 366 ; 5 
L. G. B. 577 ; on appeal, [1908] 1 (Jh. 13, C. A. 

I), Lbniled Owners, 

223. Tenant for life.] —Eyre v . New Forest 
llioHWAY Board, No. 5, ante. 

224. With concurrence of remainderman.] 


OrrAWA ((’rry) v. Gkanii Trunk 11 y. 
CX)., Ottawa (City) r. Ottawa Sc Nkw 
York Ky. (Jo. (1921), 04 D. L. U. 337 ; 
60 O. L. 11. 239.— CAN. 

J. — VOL. :jcxvr. 


PART 111. SECT. 2, SUB-SECT. 3.— C. 

218 i. (Jeneral rule — • Owner not 
hound, 1— A teuaut for years cannot, by 
acquiosconoe or otherwise, dodlcate a 


portion of the loascliold for a public 
hltfbway, ho as to bind the royersiotier. 
— It. V. W^iSMKH (1849), 0 U. U, It, 
293. — CAN. 


U 
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HianwAYS, Steeets and Bridges. 


Sect, 2. — Highway 8 hy dedication and acceptance: 

- let. 3, L, Sc E .\ 

-~(1) Where land is settled upon a tenant for life 
with an immediate remaindcT to a tenant in fee, 
both of whom are eui juris, it is competent for 
the t<»nant for HXe Aj remainderman together 
to dedicate to the public a road over the settled 
land. Accordingly, where land was thus settled 
& was under the control & management of the 
remainderman, Aj a new road was laid out by 
him across the land & was treated by him as 
a public road, A; since the date of its construction, 
more than sixty years ago, the road had been used 
by the public in such a way as would have com- 
I)elled the ct, ii8 against an owner in fee to infer 
dedication, but there was no evidence that the 
tenant for life, who had been dead for fifty years, 
had any knowledgt' of tlie user of the road by the | 
I)ublic : —Held : the ct. ought to infer from 
the faets tiiat tlicre had been a dedication to 
tlie public bv the tenant for life A; remainderman. 

( 2 ) A landowner desiring to divert or improve a 
c'ljurchway by laymg out a new road in sub- 
stitution tlierefor earmot confer on the public such 
rights only over the new road as existed over tlie 
cliurchway.—FAiic^uJiAU v. Njbwjbuby Kukal 
<^»UN(iL, |U)U9] 1 (’h. 12 ; 78 L. .1. Ch. 170 ; 100 
J.. T. 17 ; 72 .1. P. 1 ; 25 T. J.. K. 30 5 63 Sol. Jo. 
40 ; 7 L. a. K. 304, i\ A. 

Land In strict settlement under Act of Parliament 
— Presumption of dedication before settlement.] — 
See No, 247, post, 

E, Statutory Corporailoufi attd Public Trunh, 

225. General rule— Dedication compatible with 
statutory duties.] - (1) WIutc land is vested in fee 
in trusU'es for certain public purposes, they may 
dedicat(‘ the surface to the usi* of the public as a 
liighway, proviiled such use bo not inconsistent 
with the purpoH<‘S ftir which the land is vesU'd in 
them. Jly an Act for draining fen lands, comrs. 
wei*e autivorised to lunke drains A other works 
thendn iirescribod, A also to make a now cut or 
main drain as tliert*iu nnuitioned, A to dispose of 
all eiu’th A soil arising from the drains directed 
to Ik* ma^h^ in forming banks, at ctTtain distances, 
on (jac’h side thereof ; A the banks, drains, etc., 
were tej remain under their control, for the ])urposes 
of tht^ Act. The comrs., under the powers of the 
Act, made a drain according t<» the Act, A with the 
earth taken from it made a bank 011 one side of it. 
of the avej’age bt*eudth of forty feet; this drain 
A bank wore nt'ver part of the fen, but were old 
inclosed hind, A bounded by old inclosiii*es on 
both sides ; A the land ujion which they were 
n^spoctively made, was purchased by tlie comrs. 
for the purpose's of the A(’t. The bank had been 
used for about twenty-live years as a public 
highway, A W'as a conv'onient A useful road for 
the public. LTjion a special case, stating tliose 
facts : — Udd : the dedication of this part of the 
bank as a road to the use of the public was not 
inconsistent with the purposes to wluch the comm, 
were bound by the Act to apply it, it not appearing 
by Uie case that the cleansing of the drains or any 
other purpose of the Act had been or was likely to 
be intorfoit'd with by such us< 3 r of the soil. 

(2) The inhabitants of a parish are bound by 
law to repair all roads within it dedicated to A 
used by the public, aJtliough there be no adoption 
of such roads by the parish. 


(3) The repair by the paiisli of the pm^t in 
question is undoubtedly a sufficient adoption, if 
i^option be necessary (Parke, J.). — R. v. Leake 
(Inhabitants) (1833), 5 B. A Ad. 469 ; 2 Nev. A 
M.K.B.683; INev. AM.M.C.644; 110K.R.863. 
Annotaiions : — Aa to (1) Apld. Grand Junction Canal Co. v. 
Petty (1888). 21 Q. B. D. 273 ; Arnold v, Morgai^ llUll] 
2 K. B. 314; S. E. lly. v. Cooper, Ui)24) 1 Ch. 211. 
Contd. Southport Corpn. v. Birkdale District Eloctrio 
” >ly Co., Ch. 794. Reid. Greenwich Board 

i^orks V, Maiidsley (1870), 39 L. J. Q. B. 206 ; 
Poster r. L. C. & D. Ry. (1894), 10 T. L. R. 666 ; 
Foster v, h. C. & D. Ry., 11896] 1 Q. B. 711; lU 
Gonty & M. S. & L. Ry., [18961 2 Q. B. 439 ; O. W. Ry. 
V. Solihull R. D. C. (1902), 86 L. T. 852 ; A.-G. v, L. & 
8. W.Ry. (1905),69J.1M10 ; Toff Valo Ry.v. Pontypridd 

U. D. C. (1905), 93 L. T. 126 ; L. & Y. Hy. r. Davenport 
(1906), 70 J. P. 129 ; County Hotel & ^Vlne Co. r. L. A 
N. W. Ry.. [1918] 2 K. B. 261 ; Thamcp Conservators v. 
Kent, [1918] 2 K. B. 272. Aa to (2) B^d. Grand Surrey 
Canal Co. v. Hall (1840), 1 Man. & Q. 392 : R. v. Lordsmero 
(1850), 15 q. B. 089; Walliii<?ton v. White (1861), 10 
C. B. N. 8. 128 ; R. v. Horley (1863), 8 L. T. 382 ; Robbins 

V. Jones (1863), 16 C. B. N. S. 221 ; R. a. Newbold (1808), 
19 L. T. 656 ; R. v. I'rcnch (1879), 4 Q. B. D. 607. Aa to 
(3) Reid. R. V. Bradfleld (1874), 30 L. T. 700. Oenerally, 
Reid. lie Neve v. Mile End Old Town Vestry (1868), 8 
E. & B. 1054 ; Tyno linprovemont Comrs, v. Imric, 
A.-G. 0 . Tyne Improvement Comrs. (1899), 81 L, T. 174. 


226. .] — Land acquired by a co. 

under an Act of iVrliament for the purposes of 
their undei'taking as specified by such Act may 
bo d(‘dicatod by tiioni as a public highway, if such 
use by the public bo not incompatible with the 
objects prescribed by the Act. Therefore, whore 
land was acquirt'd A used by a canal co. under their 
statutes for the purposes of a towing-path, A it 
appeared that the use of it as a public footpath 
was not inconsistent with its use as a towing-path 
by the co. : — Held: the co. could dedicalo the land 
as a public footpath subject to its use by them as a 
towing-path. — Grand Junction C^anal (]o. v, 
PlOTY (1888), 21 Q. B. I). 273 ; 57 L. J. Q. B. 572 ; 
59 L. T. 707 ; 52 J. P. 692 ; 30 W. K. 795, O. A. 


Annotaiioria : — Apld. lie Gonty A ^I. S. A L. By., [1896. 
2 G. B. 439; Arnold v. Moncan, [1911] 2 K. B. 314] 
Expld. County Hotel & Wine Co. v. L. A N. W. Ry., [1918] 
2 K. B. 251. Consd. H. K. Ry. v. C ooper, [1924] 1 Ch. 
211. Reid. Foster v. L. C. & D. R.\ . (1894), 71 L. T. 855 ; 
Tyne Improvement C’oinrs. r. Inuie, A.-G. v. Tyno Im- 
iirovcinent CoiniH. (18991 81 L. T. 174 ; G. W. Ry. r. 
Solihull R. D. C;. (1902), 80 L. T. 852 ; Stretford V. 1). C. 
r. Manchehter South Junction A Altrineham Ry. (1903), 
68 J. P. 59 ; A.-G. r. L. & S. W. Ry. (1906), 09 J. P. 110 ; 
Tail Vale Ry. v. I'oiitj prldd U. 1). C. (1906), 93 L. T. 126 ; 
1.. A Y. Ry. r. Davenport (1900), 70 J. P. 129 ; Ainott r. 
Whitby IT. I). C. (1909), 101 L. T. 14 ; A.-G. v. Horner 
(No. 2), 11913] 2 C b. 140 ; ThamoH C^ouflerN ators r. Kent, 
1 1918] 2 K. B. 272 ; S. E. Ry. v. Warr (1923). 21 L. G. R. 
009. 

227. .] — A statutory body cannot 

dedicate to the public a right of way wliich would 
be incompatible with tlie special purpose for which 
it was incorporated. So a canal co., which was 
empowi'ivd A obliged to make a canal A the works 
incident A necessary for the purpose of making 
A lUHiutaining the canal, was hold to have been 
incapable of dedicating to the public a right of 
way over the embanl^euts of reservoii's con- 
strutded by or in pursuance of its i>owers in a 
case where it w^'is subsequently proved that the 
user by the public of the right of way must 
ultimately load to the dt.'st ruction of the embank- 
ment A consc'quent damage to the public unless 
great expense was incuiTod by the co. to prevent 
such a result. — Great WESTEiiN Ky. Co. v. 


80UUUIJL Bubal District Council (1902), 86 
L. T. 852 ; 66 J. P. 772 ; 18 T. L. 11. 707, C. A. 

Annotations : — Consd. A.-G. r. L. A S. W. Ry. (1905), 
3 L. G. R. 1527. Retd. O. W. Ry. Talbot, [1902] 
2 Ch. 759 ; Tall Vale Ry. v. Pontypridd U. D. C. (1906). 
93 L. T. 126 ; L. A Y. Ry. v. Davenport (1906), 70 J. P. 


FART 111. SECT, a, SUB-SECT. S.— E. 

•. dtdieatum ia consistent 

with powers — 0/ Crmua.}— 

Land was granted to the oorpu. of 


8t. J. In 1765, reaorvinff a right to the 
Crown to enter at any time A erect 
barraoks, batteriee, etc. : — i/eld : this 
did not prevent the oorpn. from dedi- 
cating a part of the land to the public 


f. Gronlees of land for par- 

ticular purpose.] — Held: a city cor- 
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Pakt hi. — Origin and Proof of Highways. 


189 : A.-G. ». a. C. Ky. (1912), 106 L. T. 413 ; County 
Hotel & Wine CJo. v. L. & N. W. Ry., 2 K. B. 251 : 

Thames Oonservaiore v. Kent, [1918] 2 K. B. 272 ; S. E. 
Ry. e. Oooger, [1024J 1 Ch. 211 ; York Corpu. e. Leethain, 


228. .] — A railway co. have no power 

to alienato land, other than superfluoiis land, 

undertaki^, where the^eff^t of such alienation 
may be to hinder the co. from carrying out the 
purposes for which they were incorporated. 
Where, therefore, a railway co. had erected an 
accommodation bridge over their lines to connect 
the propeities of a landowner wliich had been 
severed by the railway & had permitted the public 
to use the roadway over the bridge as a public 
highway for a number of years : — Held : the 
roadway over the bridge w^as not a public highway, 
on the ground that if sucli were the case the co. 
would bo precluded fiom subsequently widening 
their lines at the point where the bridge crossed 
tho railway & would thus be prevented from carry- 
ing out their statutory undertaking. — T ap’i? Vai.e 
llY. Co. V. Pontypridd Urban District Council 
(1905), 93 L. T. 120 ; 09 J. P. 351 ; 3 L. G. It. 
1339. 

Annotaii<m : — Refd. County Hotel & Wine Co. v. L. & N. W. 

Uy., 11918] 2 K. B. 251. 

229, .] — A statutory body has no 

power to dedicate to the public a right of way 
over its property if such dedication would be 
incompatible with the special purposes for which 
the statutory powers were conferred upon it, 
but such a body has power to dedicate a right of 
way along tho embankment of a reservoir where 
such dedication need nob result in tho cost of the 
upkeep & maintenance of the undertaking being 
materially increased. — L ancasiiiuf. & Yorksiiiuk 
Ry. Co. v. Davenport (1906), 70 J. P. 129 ; 4 
L. O. R. 425, C. A. 

Annotation : — Retd. Thames Coufaervators v. Kent, [1918] 

2 K. B. 272. 


230, ,J — A strip of land running 

alongside a high road & forming the site of a tram- 
way, tho user of which as such had been discon- 
tinued, was vested in a railway co., with iiower 
for the co. at any time to use tho strip for the 
purpose of their undertaking or to sell it, subject 
m the latter event to a right of pre-emption in 
the adjoining owners: — Held: (1) the strip of 
land was capable of being dedicated by the co. to 
highway uses, &. the co., so long as they did nothing 
incompatible with their statutory objects, were in 
a position to dedicate it for the purposes of a 
public right of way along it, & were not 
incapacitated from so doing by the right of pre- 
emption vested in the adjoining owner ; (2) upon 
the evidence of public user, dedication of the land 
in question must be presumed. 

(3) On an inquiry whether part of a continuous 
strip of land has been dedicated to highway 
purposes, evidence that portions of the strip at 
each end of the part in dispute have been inclosed 
to the knowledge of or without interference from 
the highway authority is not admissible. 

(4) In appreciating the true effect of acts of 
ownership as rebutting an intention to dedicate, 
it is important to observe whether they are refer- 
able to the ownership of tho soil rather than to 
any intention to exclude the passage of the public. 
In the former case th^ may tend to confirm the 
owner’s general acquiescence in the continuous 
user of the surface by the public for highway 
purposes. 


(5) When an owner, alive to the necessity of 
evidencing his continued possession by periodical 
perambulations, & active in preventing encroach- 
ment upon or interference with his soil Ik, in warn- 
ing off trespassing wayfarers from parts of his 
land, at the same time permits, without protest 
or interference, the unrestricted passage of tlio 
public over the surface of the very soil of which 
he is asserting Ills ownership, there are cogent 
grounds for attributing to the public user an ongiu 
w'hich, as against the owner of the soil, has 
established public rights.— Goats v. IIehkford- 
SHIRE County Council, [1909J 2 Ch. 579 ; 78 
li. J. Ch. 568 ; 100 T. 695 ; 73 J. P. 355 ; 53 
Sol. Jo. 245 ; oh appeal^ 11909J 2 ('h, 601. 

231. .1 — In answer to an information 

charging deft». before two justices «>f the i>eace 
under a private Act, with trespassing on a railway 
in such manner as to expose himself to danger, 
deft, alleged that ho was la\\ fully upon the rail- 
way in exorcise of a right which lie claimed as 
one of the public to pass k repass along the 
railway as uj>ou a highw'ay deilicated beh>ie the* 
passing of Regulation of Railways Act, 1868 
(c. 119), by the railway co. or by anotlier railway 
co. with which it liad been amalgamated : —Held : 
— (1) tho jurisdiction of the justices was ousted, for 
a railway co., like any other statutiiry body, 
might dedicate a highway over land vested in it 
by statute, provided that the dc*dieation was not 
incompatible with tho ol)j(*cts }>reM’ribed by Dio 
statute; (2) the (piestion whetlu'i* such a dedica- 
tion was coiiqiatible with those objects was not a 
question to be tried by justices in ])ctty sessions ; 
(3) the question, whetJier a highway dedicated 
by a railway co. before the ijassing of Ih'gulution 
of Railways Act, 1868 (c. 119), Jiad boon extin- 
guished by sect, 23 of that Act, was not a ([uoKslion 
for tin* justices, A, if it were, it ought to he 
answered in the negative.- Arnold v. Worcian, 
flUllJ 2 K. B. 314; 80 1.. .1. K. B. 955; 103 
Li. T. 763 ; 75 J. P. 10.5 ; 9 L. (i. R. 917, D. C. 

232. — .]- A railway co. bi*ought an 

action for trespass for the climbing over a locked 
wicket gate at a level crossing. 'J'he dcfenc*e was 
that a public footway ran through tlie crossing A 
had been dedicated to the jiublic by long user. 
The co. contended that for the hist thirty yeais 
the gate had been locked from time to time, A 
further, a railway co. could not dedicate a public 
Idghway across its lines, A that even if Uieit* liail 
been presunjt*d dedication over laud graj»tc‘d to the 
co. for statutory juirposes such d<‘dication was 
ultra vircn tho co. A \oid IJ c Id : (I) although 
there iniglit have b(*eu interru])tion of the foot- 
way at intervals during the last thirty y(‘ars, y(*t 
evidence of long user prior to that i)enofi established 
the do<lication ; (2) though a statutory co. could 
not dedicate any part of its land so its to interfere 
with the objects for wliich the co. came into 
being, y<*t there was nothing to ])revont it dedicat- 
ing a right of way to tho public where the user 
of that rigiit of way was not inconsistent with the 
obje<*ts A obligations of the co. -South Eastern 
R y. Co. V, Warr (1923), 21 J.. G. li. 669, C. A. 

AVc, uIho, No. 650, post; Corporations, Vol. 
XJll.. p. 385, No. 1129. 

233. Whether dedication is consistent with 
powers — Jurisdiction to try.] — Arnold v . Morgan, 
No. 231, ante. 

234. Accommodation bridge over canal.] — 

Grand Surrey Canal Co. v. IIall, No. 203, ante. 


poratlon to whom land had been con- 
veyed for the purposes of a public 
market, boing in the position of 


trustees, were iucapable of dedicating 
any part of the land to the purposes 
of a highway, or of diverting ft In any 


respect from its original purpuso of u 

£ ubllo market. — Hamilton (Citv) v, 
[oOBieoN (1808), 18 V. P. 228.— CAN. 

U 2 
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Se(t, 2 . — Highways by dedication and acceptance: 
tSul)-8erl . 3, JhJ. cfc F.; sub-sect, 4, A,] 

236, Accommodation bridge over railway- 

interfering with widening of line,]— T afp Vale 

RY. Co, V, PONTYPEIDD URBAN DISTRICT COUNCIL, 
No. 228, ante. ‘ 

236. Public right of way along sea wall,]— 

(1) Tliore in no such inconsistency between the 
powers A duties of comrs. of 8owoi*s to keep up 
a s(‘a or river wall, A; a right of way enjoyed by 
the public along such a wall, as to prevent such a 
right of way being acquired. 

(2) Evidence of long A uninterrupted user may 
fistablish the right of way in such a case as well as 
in tlio ordinary case of a right of way claimed A 
used over the land of an individual. — G reenwich 
Hoard op Works v. Maudslay (1870), L. It. 5 
Q. H. 807 ; 30 L. J. Q. H. 205 ; 23 L. T. 121 ; 35 
J.P. 8; 18W. R. 048. 

Annoidiiom : -Aa to (1) Refd. Tyno Tniprovemont Comrs. 
t\ linilc, A."(l. V, Tyjio liiijirovomont CJoiurs. (IHOO). 
HI L. T. 171 ; (1. W. Uy. Solibull U. D. C. (1902), 86 
L. T. H.vi. ^tsio (2) Apprvd. Moflcr r. AmbleHldo U. I). C. 
(192'')), H» J. J\ IIH. Refd. A.‘0. V. AntrobiiH, [19051 
2 Ch, J88 ; Folkohtonc Corpii. v. Brockman, [1911 J A. C. 
93S. 

237 . . Public right of way along reservoir 
enbankment -Tending to destruction of embank- 
ment. |- Great Western Ry. Co. v. Solihull 
Rural District Council, No. 227, ante. 

238. Cost of upkeep not increased.] — 

]jAN(JASI11RK a YORKbllJKB RY. CO. V, DAVBNPORT, 
No, 220, ante. 

239. - - - Right of way over railway lines — 
Level crossing.) —(1) A railway co. that has once 
dedicated to the public the use of a level crossing 
along the Jin (5 (d an old public footway may not 
obstruct its use wh(*ro the facts show no danger 
to the user of the line or to the sivfety of the public 
wJio use tlic trains. 

(2) Th(* dedi('ation of such a l<‘vcl crossing is not 
ultra vires so long as its user is not incompatible 
with the statutory objects of the <*o.- A.-G. v. 
London A South Western Ry. Co. (190.5), 09 
J. P. no ; 21 T. L. R. 220 ; 3 L. G. R. 1327. 
Annotaiiohs • Expld. Tutt Vulc Bj. r. priUd II. 1). 

( 190.»), 93 L. T. 1 26. Apprvd. S. K. lly. r. Wan (192.1), 21 
1.. (L H. 669. Reid. Arnold r.Mowau, [191 IJ 2K.B.314. 

240. - A railway co. cannot 

dedicate a perpetual right of way over A aci’oss 
tludr railway or laud which may come to be used 
ns a railway. -Great Central Ry. Co. v. Hai.by- 
WlTH-IlEXTHORrE URBAN COUNCIL, A.-G. V. 
Great C'entral Ry, ('o., 11912J 2 Ch. 110; 81 
L. J. Ch. 590 ; 100 L. T. 413 ; 70 J, l\ 205 ; 28 
T. L. H. 208 ; 50 Sol. Jo. 343 ; 10 L. G. R. 087. 
Aniuvintinns Expld. S. K. By, r. Warr (1923), 21 U. 11. 

669. Refd. Co\mtv Hotel Wine I’o. r. Jj. vN: N. W. Hy., 

1 191SJ 2 K. B. 231 ; 8. K, By. t?. Cooper, [1921 J 1 Ch. 211. 
*sVr, gcncralli/t Railways. 

241. Public road along burgh golf links.) - 

^Magistrate's for a burgh held the liuli from time 
immemorial for behoof of the inhabitants, A 
{inter alia), subject to the obligation of preserving 
iiie same for the purposes of the game of golf 
A for tlie roci*eation A amusement of the 
inhabitants. They had from time to time cxei'cised 
)owers of administration A management over the 
inks, such as the letting of the pastura^, the 
iTgulation of bleaching clothes on the links, the 
construction ot a sloping walk, A the levelling A 
lining up other portions of the ground. The 
magistrates pix>i)osed to make a macadamised 
road along tJie outside boundary of the links, 
where that boundary adjoins certain feus let off 
by them in 1820, which feus are no longer, in 
point of law, part of the links. P., an inhabitant 
of the burgh A member of the principal golfing 


lub there, A others, applts., sought by note of 
suspensions A interdict to restrain the magistrates 
either from making the road or from permitting 
any road to be used in that place for wheel traffic : 
— Held : the evidence proved that the proposed 
road would have no substantial interference with 
the obligation of golfing, etc., A the road might 
be reconciled with its due observance ; but it was 
inconsistent with that obligation for the magis- 
trates to alienate any part of the solum of the ground 
in question, or abdicate their existing powers of 
administration either by granting private ease- 
ments to particular individuals, or, having made 
:.ho road, tx) create a public easement by dedicating 
t to the public. — Paterson v. St. Andrews 
Provost (1881), 0 App. Cas. 833, H. L. 

242. Power to contract to dedicate road — 

Public Health Act, 1876 (c. 55).] — ^A petition 
was presented by pltfs. A defts. to the Jjocal 
Govt. Hoard, stating an agreement whereby 
pltfs. were to transfer to defts. certain land 
forming part of pltfs.* district, on condition that 
defts. should adopt a certain road A dedicate it as 
a public highway. The agreement referred to was 
not imder seal, but the petition was sealed with the 
common seals of pltfs. A defts. The cost of com- 
pleting the road was estimated at over £50. 
On action for specific peiformancc of the agree- 
ment : —Held ; (1) under PuVdic Health Act, 

1875 (c. 65), 8. 174, tlie agreement must be under 
seal, A the petition, though under seal, was not a 
deed, A therefore was not a contract under seal 
within tlie sect. ; (2) if the deed were valid, the 
local authority had no power to enter into an 
agreement for the dedication of a road or street as 
a highway. 

The power to dedicate a road which arises 
under Public Health Act, 1875 (c. 55), where the 
road comes under the definition of a street, is a 
power given to a public body for public purposes. 

. . . They arc not at liberty to contract that they 
will dedicate or that tlicy will not dedicate. , . . 
This is a discretionary power given to them for 
public purposes, A they liave no right to bind 
themselves in any way as to the exercise of that 
power (Kay, J.). — Tunbridge Wells Improve- 
ment Comrs. v. Southborough Local Board 
(1888), 09 L. T. 172 ; 5 T. L. R. 107. 

243. Land acquired by municipal corporation 
as public park —Appropriation of part for street 
widening.] — In 1870 an inhabitant (»f a borough 
offciTd to sell to the eorpn. fifty -three acres of park 
land at about half its market value, provided they 
left forty acres unbuilt upon A open to the public. 
The offer being accepted, the land was conveyed 
to the corpn., A tliey covenanted to appropriate 
forty acres of it at the least for the purpose of a 
I)iiblic park A recreation ground. 7*he corpn. now 
jiroposed to appropriate part of the lifty-three 
acres, nearly all of which h^ always been used as a 
public park or reci-eation ground, for the purpose 
of widening a road by the side of the park : — 
Held : (1) the corpn. did not origmally ac*qiiire the 
whole fifty-three acres for park purposes A never 
definitely appropriated the whole to park purposes, 
A therefore they were still entitled to appropriate 
part of the land to other purposes, more than 
forty acres being still left for park x>HTposcs ; 
(2) even assuming the whole fifty-three acres wore 
acquired for park purposes, the ct. would not 
interfere with the discretion of the corpn. in deciding 
that the widening of the street was partly for the 
improvement of the park. — ^A.-G. v. Bradford 

, Corpn. (1911), 75 J, P. 553 ; 55 Sol. Jo. 715 ; 0 
‘ L. G. R. 1190. 



203 


Pakt IIT. — Ortoin and Proof of IIiohways. 


F, In respect of Copyholds, 

2^* Lord of manor and copyholder.] — Powers 
V, Bathurst, No. 258, post. 


SuB-SEUT. 4 . — Proof of Pedicatton. 

A, In General, 

See Highway Act, 1835 (c. 50), 8. 23. 

245. Whether exact time or mode must be 
proved.] — In an action to restrain trespass on a road, 
defts. pleaded that it was a Inghway, iVd were 
ordered to amend their defence so as to show the 
mode or title in or under which they claimed that 
the road had become a higliway. Defts. amended 
by alleging that the road had for many years been 
used by the public as of right iV: was a highway, 
iiaving be(in dedicated to the i)ublic by j)ltf. «!c 
lier pred(‘ces8ors in title or some of them. The 
judge on the application of pltf., then made an 
order tliat defts. should deliver to pltf. full i)arti- 
culars of the nature of all acts of dedication relieti 
on by defts., & if defts. claimed by acts of dedica- 
tion other than permissive user, particulars of 
such acts of dedication, with dat(‘s, tVe by whom 
made. Defts. ai)pcaled : - Held: the proper order 
w^as that if (hdts. relied on any Ri)ecilic acts of dedica- 
tion, or specilic declarations of intention to 
dedicate, wdiether alone or jointly with evidence of 
user, they should set forth the nature & dates of 
those acts or dec-larations, the names of the 
}K‘r8ons by whom they were done or made. — 
Spkdding V, Fitzpatrick (1888), 38 Vh, D. 410; 
58 J.. ,1. Vh. 139 ; 59 L. T. 492 ; 37 W. 11. 20 ; 4 
T. L. it. 505, V, A. 

Jnnofationn: -Mentd. Briton Medical & (Icnernl Life 

Assocn. V. britHiniiu Firo Assoon. ic AVhiniiey (1888), ftU 

L. T. S88 ; Weliiljcnjcr r. IhkILs, 11018] 1 ('}». 13:t. 

246. Land in settlement before 1835.] - 

Paris v. Lymington Rural District (\)UN<’1l 
(1911), 75 ,r. P. Jo. 88. 

247. .]— On complaint by a borough 

cori)n. to the county council, under Highways 
& Locomotives Amendment Act, 1878 (c. 77), 
8. 10, that a rural district council had made default 
in repairing a jniblic footpalh, a committee of the 
county council held an in<iuiry ^ reported that 
the land where the footpath was situate hail 
been in strict settlement since 1028 ^ that the 
footi)ath was a highw'ay in 1851 & was now a high- 
way, but that there was considerable doubt 
whether it was a Jiighway in exist(*nce before 
Highway Act, 1835 (c. 60), A as such now rei)air- 
able by the rural district council. Tin* rural 
district council had never re])aired the footpath 
& the repoit recommended that no order throwing 
the repair on them should be made by the county 
council. The report was adopted by the county 
council, the borough council then oblaineil a 
iTile nisi for a mandamns directing the county 
council to order the rural district council to r4*pair 
the footpath : - Held : as the land had be(»n in 
strict settlement since 1028 & therefore could not 
have been dedicated as a highway since that date, 

as the footpath had been found by the (*ounty 
council to have been in fact a highway in 1851, the 
legal presumption was that it must have been ' 
dedicated before 1628, & consequently before 1835, I 
& was therefore now repairable by the rural district | 


council, ^ the rule must be made absolute. — 
R. V, West Sussex County C'oitncil, Ex p, 
Arundel Corpn. (1021), 125 L. T. 407 : 85 J. P. 
162; 19L. a. R. 337, D. C\ 

248. Whether dedication by particular owner 
must be shown.] — K, v, Petrie, No. 187, ante, 

249. Against whom presumed — Landlord — 
Though never In actual possession.] — Wicm a way 
luis been U8i‘d by the public for a great number of 
yearn over a close in the liamls of a succession of 
tenants, the privity of the landlord & a <io<Hoation 
by him to the public may Ih' presumed, although 
lie wtis never in the actual possession of the eloso 
himself, & lie is not proved to have been near the 
spot.— R. V, Baru (1811), 4 Famp. 16, N. P. 
AnnotaiionR :• -CODSd. Vcrnoti i*. St. JanicR, W’oHtinlnstcr 

VcHtry (ISSO), 10 C’h. l>. 4 40. Distd. Thornhill r. Wcoks 

(1U14), 78.1. P. Refd. huiruelouKhr. .lohnsou (1838), 

7 L. J. Q. B. 172 ; Simimou r. A.-G., IIOOI) A. U. 470 ; 

Shearhuni r. Uhertscy B. ]). (lui 4), vi L. G. B. 022. 

250. Length of user - Presumption of 

knowledge.] —Davies r. Stephens, No. 219, ante, 

251. Land In lease during living 

memory — Presumption of anterior dedication.] — 

(1) From ovidemeo of acts of us(‘r of a footway by 
the publie extending over the whole time of living 
memory, during whieh time, howT'vis*, the land 
over whit'll the w'ay liail i>assed had lK*en under 
leasts a jury may i>rt‘Humt‘ agaiiml the reversitints* 
a dedication t)f the way by liis anet‘stors tt) tlm 
public at a peritid anterior tt) (he Lintl having first 
been lojisetl. 

(2) Tt) enable a pltf. to maintain an nctit)ii for 
obstruction of a highw^ay, lie must/ show a ]>arti- 
cular damage resulting to a paKicular perstin ; it 
must nt>t bt* siieli a damagt' as wtiuld naturally or 
necessarily arise to all lltT Majesty’s subjt‘ttH, or, 
in tither wtirds, sucli as would rtssult to all ja^rsons 
entitl<‘tl to use a partieulai* road. In an actitiii 
ftir obstructing a fotilpath across thJt.’s fann, 
alleged by 7 )ltf. tt> ht* a ])ul>Iio jiath, tht' only 
damag’' to himst‘lf that pltf. provt'tl was, that on 
.several occasituis he w'us delayt'tl in iiassing alting 
the way, was, as all otht‘r perstins using the w'ay 
W’tmltJ havt) bt'tui, obliged eithtT to turn hack i 
j)it)ceed by a iiitirt* circuitous route, or els(* to 
remove the obstruction at his own e\p(‘Tise, both 
of which courses lie had on dillerent occasions 
adopted : -Held: this W’as not sueli a sjM'cial tVi 
])articular damage peculiar to Jiimself beyond (hat 
sulTered by the rest of th(‘ ]>uhlic as w^nild (‘iititle 
j)ltf. to maintain tin* action.— Winter bo'itgm r. 
Derby (Loud) (1867), L. R.. 3 Fxch. 316 ; 36 L. .1. 
Fx.191 ; 16 L. T. 771 ; 31 J. i\ 566; 16 W. It. 15. 


AnnofaiiimR : — Ah to (1) Consd. FolkcK(f»n<» (’orpa. j. Brock- 
man, ri914] A. ;):i8. Distd. Tiioruhlll r. VVcckM (IJ)1 I), 

78 .J. 1’. l.'il. Consd. AloHcr v. Aiuhlchiito U. 1). (J. (192.')), 
89 J. 1*. 69. Refd. Arnold v. IfoJhrook (1873), L. B. 8 
O. IJ. 9« ; Bohorth & Lovell r. JumcH (1903), 89 L. T. 282 ; 
hliearbiirn r. C'hortsey B. I). G. (1911), 78 B. 289. 
Ah/o (2) Refd. Jt. r. Aleti*oi»ollton Board of Works (18(19), 
38 L. J. G. Ih 201 ; McC’arlhy v. Alc(roi>oMlHH Board of 
W^orkH (1872), L. B. 8 (’. 1\ 191 : l^alo. By. r. Walker’s 
TniHteeH (1882), 7 App. CaH. 269 ; MarGu e. L. C. C. (1898), 

79 L. T. 170; (’iiinpholl Davysr, Lloyd, (1901 J 2 Ch. 618. 
( Jentrallu , nentd. Bneeleiieh At GueeiiHberry r. Metro- 
politan Board of WorkH (1808), 37 L. .7. Ex. 177 ; J)o 
Matt<»H V. North (1808), 18 Ji. T. 797 ; Benjamin r. Storr 
(1874), L. U. 9 (’. B. 400 ; Boyeo v. Paddington B. C’., 
(19031 1 (’h. 109. 

252 . The Crown — No proof of knowledge.] 

— ITahpeu V. Charles WORTH, No. 217, ante. 

253, ,] — R. V. Fast Mark (Inhabi- 

tants), No. 215, ante . 


PART III. SECT. 2, SUB-SECT. 4.-A. 

245 i. Whether exact time or mode 
muai be proved.}— A. -O. for British 
Columbia v. Cavaluan l*AeiFJe Rv. 
Co. (1903), 10 B. C. n. 184.— CAN. 

253 1 . Against whom presumed — The 


Crown.]-~X Hquattcr In possesKlon of 
public lands, who afUTwartls beoanio 
]>at^iitec of lands ho occupied, had 
made a plan of suh -division Into town 
lots wliich showed a new roadway or 
street laid down in the place of the old 
travelled trail, tic enhsoipiontly, the 


Crown, in making grants, doHiTibed 
parcels of the lands as being bouiideti 
tie abutting upon tho new street:-* 
Held : the space so shown upon tho 
plan, ofl laid out for a street, had been 
adopted & dedieatod by tho Crown as 
t!c tor a public street & highway, — 
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Bed. i.—HighiBays by dedictUton and acceptance: 

Svh- seci, 

254. — — Lord of manor.] — Poweks v- 
Patiiuust, No. 258, pofit, 

255. Onus of proof.] — A.-O. v, Watford Rxtrat. 

(JouNCii., No. Jl^2, n 

266. JLand vested In trustees for eighty years.] — 

(1) Jn 1834 th(‘ tenant in tail of the land over 
which an alleged higliway ran barred the entail, 
& betwe<*n then & 1842 was capable of dedicating. 
In 1842 lie conveyed the land to trustees upon a 
seltleinent wldeh was assumed to be strict. In 
1875 ho died, bequeathing the land to trustees 
for sale. Jn 1871) the trustees sold the land, & 
the purchaser immediately mortgaged it to the 
trustc'OH of the will of another testator. In 1899 
pltfs., the trustc»cs of a third testator, bought the 
land, At from then until the date of the action the 
land wiis admittedly in strict settlement. Two 
small scale ma]>s, each a hundred years old, showed 
a road on the line of the alleged highway. ^ It w^ 
not shown on the ordnance surveys until 1913. 
Jn the survey of that year it was shown as a foot- 
path o!i the same line : - Held : upon the evidence, 
rioth oral as shown by the mai)s, pltfs. had 
failed t/O establish that there was no right of way. 


(2) I find it difficult to accept as true in all cases 
that you must find a right of way from one public 
place to another public place, & that you cannot 
have a right of way to what is a cul de sac unless 
it be in a town. 1 do not think that is what was 
intended [by Faiiwbtj., J., in AL.-(7. v. Antrohus^ 
No. 285, post], & I do not think if that is what 
was intended that that is correct. It seems to 
me that there may be a number of cases in which 
the public have a need to go to a particular point, 
&; there may well have been a dedication to them 
for their use for the purpose of reaching that 
point, although the return journey might be 
precisely the same route from the fmnintia ad 
qucm to which the right of access is granted 
(POTXOCK, M.R.). — Moher V, Ajibleside Urban 
U iRTRirr Council (1925), 89 J. P. 118; 23 

L. C>. R. 533, O. A. 

7?. User. 

(a) In General, 

257. General rule.] — R. v, Petrie, No. 187, 
ante. 

258, .] — Ix>ng user by the public of a 

way across copyhold land is evidence of dedication 
by both lord <fe copyholder. — I’owERS v, Bathurst 


]mowiv r. lOnMovroN Town (1894), 23 
H. C. n. 3U8.--CAN. 

268 il. .] - Tho wHcr of old 

Imvollfd roiulK or trallH ovor tho uaHt<‘ 
liUiidM of tho (Yown In tho North-Wo8t 
TorritorioH of Canada, prior to tho 
Dominion Govorninont survey tliereof 
does not kIvo rise to a proHiunption 
that tho lands over wlilcli they passed 
W('ro dodioatod as imblic hiflfhways. — 
IficrviiNnc V. Kdmon'iov Town (1898), 
28 8. (\ H. 501.— CAN. 

263 hi. - — - Whore tlio Crown 

survoyoi relumed iho plan of orli^inal 
survey of n township without Indtoatinfir 
n»Hor\a(iouH for road allovvanooH upon 
tho houndarloH of tho tiiw'iisidp & his 
Ihdd notes appeared to tho ct. to snp- 
nort the Alow that no such allowauoo 
liad boon made by him •.-‘•Held : tlie 
Konorul instruotlons & model nhm for 
Himllar surveys did not afford a jiro- 
sumption Huiliol(mtl> strong for tho 
inference tliat there was an intention 
upon the part of the (Yown to estah- 
llsli snob road allowunoo. — K art 
IIAWKKSIUJKY TOWNHUU* V. LOOIIIKU 
Townhhu* (1901), 31 S. C. J{. 513. — 


n. .] — J/eld : where a rood 

in (luostion was a mere cart road, 
not a thoroughfare, & there was not a 
public tenninus at each end, Ac there 
was no statute labour performed on the 
road, strong evidence would bo re- 
quired to show a dcdioatlon. — O oilvie 
V. (3KOWKLL (1904), 40 N. H. II. 601.— 
CAN. 

o. rarianee between plans.] 

— Tho main evidence to establfsii tho 
continuation of a stmet in a village to 
tho water’s edge, was a map, alleged 
to bo tike original map by which tho 
village was laid out about forty years 
before, imt not authontioated by any 
slgnatnrt* or date ; 6c tor upwards of 
twenty years before suit another plan, 
duly reglsUirod, had been in general 
use, not showing tho cuntiuuatiou ; 6c 
no user was piovod for tho purpose of 
a highway -Held : the ct. was not 
bound to doclaro tlio street so marked 
a public highway. — O'B uirn v. Tkkn- 
TON Municipal Council (1868), 7 
C. V. 240.— CAN. 

p. Laying o\U streets in build- 

iny block.] — P. laid oil several now 
streets In a block which lie con- 


266 1. Onus of proof.] -In nn action 
to rtwtraln tho owner of land from 
obstruct Ing an alleged public higiiway 
over his land: Htld : the onus of 
prtkvlng the oxistenoo of such lUghway 
rtwts on pltfs. ST. Vincent v. Okken- 
FIKLU (1887). 15 A. K. 507. -CAN. 

256 ii. .1— Baldwin v, O'Biukn 

(1917), 40 O. Ii. It. 2-1 ; 12 O. W. N. 
250. — CAN. 

g. Sufficiency of evidence — Proof 
of statiUc latHntr—it- ejrpendiiure of 
publir nwney.} — A., owning land, laid 
out a plot for a tovm at the mouth of 
iho river B., upon tlio map of whioh 
town a road was marked oil leading 
along tho edge of tho river to its mouth. 
Tho road was mode originally at tlio 
expense of A., but afterwards repaired 
6c improved by statute labour 6c public 
niouoy ; — Htld : suftlcicut evidence of 
dedloatlon.--H. r. Uohdon (1867), 6 

Olknnt (1803), IS C. 

Jnde/ifiUe road — Limited 

1 . j — Hubert v. Yar- 

(1889). 18 o, 11. 

468. — CAN. 

McklBBON (1894),^ 21 A^. Rltr^HlANi 


veyod to C. : — Held: there was no 
dedication to tho publlo.--CAmkuiiAN 
V. lloiiKlHK (I860), 1 P. E. 1. 178. — 

CAN. 

q. licyistraiion of plan.] — 

Thu rogistrutiuii of a plan of a sub- 
division of a town lot & sales made in 
accordance with it, does not constitute 
a dedication of iho lands thereon to tho 
public. -He Morton & 8t. Tuomas 
O oitPN. (1881), 6 A. n. 323.— CAN. 

r. Absence of public 

user .) — Filing In the registry omco a 
plan of pmperty showing a 8trt«t or 
lane, doiw not, in the abseuoe of user 
by the public, amount to a dedication. 
— Wbioht V. Winnipeg (City) (1886), 
4 Man. L. It. 46.— €AN. 

s. Deeds .] — Grand Trunk Rt. 

Co. OF Canada v . Toronto (City) 
(1906), 37 a. C. R. 210.— CAN. 

t. .1 — Oldster r. Toronto 

Electric Light Co. (1906), 38 S. C. R. 
27.— CAN. 

a. Desiffnation as highway in 

plans prepared for public purposes — 
Confirmaiorv patent from Crown .] — 
Niagara Navigation Co. v . Niagara 
(1914), 31 O. L. K. 17 ; 6 O. W. N. 
46 ; 6 0. W. N. 8.— CAN. 

b. Desionation in will as ** pub- 

lic hiohwm/.**}--CAPsj>isn Northern 
Ontario ky. Co.cp. Bilungs (1912), 


22 O. W. R. 059 ; 3 O. W. N. 1604 ; 
5 D. L. R. 455.— CAN. 

c. Ertciitm of telephone poles 

— Performance oj statute labour .] — 
Fencing, public user, the er<*ction of 
telephone polos 6c performance of 
statute labour by direction of a 
municipal council ; — Held : conclusive 
that the locus was a Idghway. — D k 
Young v. Uilf.8 (1916), 49 N. S. R. 
398.— CAN. 

d. Necessity for grant or plan — 
Dedication by Crown .] — To establish a 
highway by dedication of the Crown, 
the particular laud must be expressly 
reherved in a grant from the Crown, or 
be defined in tho plan of a giant con- 
taining a reservation of roads. — C’ole 
V. Maxwell (1855), 3 All. 183. — CAN, 

PART III. SECT. 2, SUB-SECT. 4.— 
B. (a). 

267 i. Oeneral rule.] — Long user of a 
roadway by tho public is evidence 
ordinarily of a dedication. — Lawson 
V. Weston (1850), 1 Lcgge, 666. — 
AUS. 

267 ii. .] — From long-continued 

user of a way by the public, whether 
land belongs to the Crown or to a 
private owner, dedication from the 
Crown or private owner, as the case 
may be. in the absence of anything to 
rebut the presumption may &; ought 
to be presumed. — Turner v. Walbu 
( 1881), 6 App. Cas. 636.— AUS. 

267 ili. .) — Dedication of a road 

to the public may be presumed from 
long user 6c the expenditure of statute 
labour on the road. — R. v. Buchanan 
(1848), 3 Kerr, 674.— CAN. 

257 iv. .1 — Daly v. Robertson 

(1893), 1 Terr. L. R. 427.— CAN. 

257 V. .] — ^Anderson r. Juoao- 

DUMBA Dabi (1886), 6 C. L. R. 282. — 
IND. 

267 vl. .) — ^Mannada Mudali v. 

NALIA.YA OOCNDEN (1909), I. L. R. 
32 Mad. 627.— IND. 

267 vii. .] — VIBUDAPRITA Thib- 

THASWAMY V. ESOOF SaHIB (1910), 
1. L. R. 35 Mad. 28.— IND. 

267 viii. .1 — CHERRY v. 8nook 

(1893), 12 N. Z. L R. 54.— N.Z. 

267 ix. .] — Hughes v. Boakes 

(1898), 17 N. Z. L. R. 113.— N.Z. 

267 X. .)— A.-G. V. Reid, [1920] 

N. Z. L. R. 663.— N.Z. 

e. Suffteieney of user — Road through 
private property.] — A road through 
private property, parallel to a public 
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(1880), 40 L. .1. Oh. 294 ; 42 L. T. 122 ; 28 W. R. 
390. 

AnnoteUions : — Oonsd. Thornhill v. Weeks (19141, 78 J. P. 

154. Reid. Derry v. Sanders, [1919] 1 K. B. 223. 

259. .] — ^Turner i?. Walsh, No. 210, 

ante. 

260. .] — Eyre v. New Forest ITiaHWAY 

Board, No. 6, ante, 

261. .] — ^A.-G. V, Esher Linoleum Co., 

Ltd., No. 178, ante. 

262. .]— Coats v. IlEREPORDsnrRE County 

Council, No. 230, ante. 

263. .] — In an action in which a highway 

authority alleged that deft, had unlawfully 
obstructed a public highway opposite his land by 
inclosing three roadside strips partly overgrown 
by trees & underwood, pltfs. alleged that the whole 
of the land between a straight artificial liedge 
to the north & an old irrt»gular hedge on the 
top of a steep bank to the south of the strip had 
been dedicated to public use, ik they relied upon 
the legal presumption to that elTect, upon evidence 
of a considerable body of acts of user by the 
public, & on thvi taking of gravel for road pur- 
poses, deft, proving numerous aefs of ownei'ship 
by himself As his preilocessors in tifle. IMtfs. also 
relied upon tithe, ordnance & other maps as show- 
ing the extent of the highway : — Held : ( 1 ) the old 
hedge to the south having bc(‘n originally plantcnl 
naturally had no conneefion with the laying out 
of the highway, Sc there therefon* arose of) initio no 
presumption that the two hedge's constitut/(‘d the 
boundaries of the highway ; (2) deft.’s evidence as 
to acts of ownership outweiglied that of pltfs. in 
support of dedication through us(*r ])y the* public, 
Sc pltfs.’ action therefore faiUnl. — A.-(i. v, Ijndsay- 
l£omj (1912), 70 J.P. 450. 

See, also, Nos. 177, 191, 191, ante, 

284. Sufllclency of user — User by one or two 
persons — As representing public.] — U pon a (piestion 
whether a road was public or private, tliere was 
considerable evidt'nco of iis('r by j)oi*son8 connected 
with the houses on each side of it, Ai some evidence 
of its being used by a few otlic'r persons as a 
thoroughfaiH'. There was also evidence of an 
intention to dedicate by the acts of a mtgor. with 
the knowdodgo of the mtgee., such as the setting 
out of tlie road & the like. For two years the roa<l 
was repaired by the mtgor., & tlien application 
made to the parish surveyors under Highway Act, 
1835 (c. 50), s. 23, but nothing done. The judge 
told the jury that if there had been a dedication, it 
was immaU'rial what was the extent of public 
user, for user by one or two ijersons was as good as 
user by one or two hundred : — Held : no mis- 
direction. 

Two or three other persons had used it ns a 
thoroughfare, 8c if they did it, as repr<‘senting the 
public, & without any interruption, it was evi- 
dence of a complete dedication, which involves 
an acceptance by the public, & I concur in the 
observation of the learned judge. The acts of the 
mtgor., with the knowledge of the mtgee., wt're 
clearly binding on him ; & the evidence shows that 
the mtgee. was fully aware of what the mtgor. was 
doing. There was, therefore, good evidence of 
dedication on the part of the owner of the soil 
(IjORd Campbell, O..J.). — B. v. SouTii-liJASTEitN 
By. Co. (1850), 16 L. T. O. S. 124. 


265. Road set out as private road — Under 

Inclosure aw^d.] — (1) On the trial of an in- 
dictment against a townsliip for the non-i*opaip 
of a highway, it appeared that the road hod 
originally been set out in 1789 as a private road 
by an award under an Inclosure Act, 8c the adjoin- 
ing landowners or occupiers were ordered by 
the award over after to keep tJio road in repair. 
Thci ‘0 was enough evidence given of user by the 
public to support the presumption of a dedication 
in an ordinary cjiso, bt'foro the passing of (hmeral 
Highway Act, 1835 (c. 50), s. 23: — Held: there 
was nothing in the fact of the road having been sot 
out by the award, which dii'ected the repair to 
bo by the ixdjoining landowners, to prevent the 
road becoming a highway rt'pairablo by the 
inhabitants at largo. 

There was nothing whatever tliat I can sco to 
prevent the owners from dedicating it [an occupa- 
tion road] to the iJublic (Hlackbuhn, J.). 

(2) In tlio c/iso of a road originally sot out as 
an occupation road, the degree of user by Uuj 
public should be more narrowly watched than in a 
COSO where the way liad nt»vor been private 
(Hlackbuhn, j.). — B. V , Hradejeld (Inhabitants) 
(1874), L. B. 9 Q. H. 552 ; 43 L. J. M. C. 15.> ; 30 
L. T. 700 ; 38 .1. \\ 536 ; 22 W. B. 603. 

266. Thinly populated district.] — In an 

action claiming a public right of way ov^er a track 
or natural mounDiin pass about fourie(*n mih's 
long, running through a thinly i>o])iilatcd district 
of the llighlamls of Scotland & connecting by the 
shortest route Hraomar 8c Olova, it apix'anul from 
the evidence of us(‘r that tlie track in (pn*stion luwl 
been used by tlio public on foot ; by drovers 
twice a year driving slux'p fivun a maiket li(*ld at 
Braeinar to one held noar (Mova ; that |)ublic 
subscriptions had heem coll(x*t><*d for a oridgo 
in line of tlui track ; that some distance up tlie 
disputed track th(*rc was an old mllest/one, 8c 
that a proprietor in planting trees hail specudly 
left a space for the track: Held: tlio amount 
of user, having rj'gard to the charaebT of the dis- 
trict, was such as might have been expected if 
the track had bc'en admittedly a public way Ac 
not the subject of mere tolerance, & the evidemee 
was sutTicient to establish the riglit of way. — 
Macpherson V . Sroi’TiHH Btohts op Way Ac 
Bkc’rpatton Society (1888), 13 App. Cas. 711, 
II. L. 

^innotfUion^ ’ - CoilBd. A.-O. r. Sowell (1918), 88 L. .T. TC. B. 

425. Retd. Folkorttouo (’orpn. v. JlrooKitmu, [1914] A. 

338. 

267. Occupation road,] — \.-H. v. (lon- 

8TONE llURAL DlHTHK.’T (’OUNUIL, No. 272, pOMt. 

268. Private traffle.] — A.-G. v. Esher 

Linoleum Co., Ltd., No. 17«, anle, 

269. User referable to other origin — Licence.] — 

British Museum Trustees v. Finnis, No. 302, 
po’tt. 

270. Right of public to deviate.]— There 

can be no dedication of a way to the public for 
a limited time, certain or uncertiun : if dedicated 
at all, it must be dedicated in perpetuity. Neither 
can the public, by non- user, release their rights. 

An ancient highway over a common or down 
was, without authority or interference from the 
owner of the soil, diverted by an adjoining pro- 
prietor, who substituted for it a new road, wiiich 


road, is not deemed a highway nor 
dedicated to the public, though it 
had been used for twelve years by 
persons having occasion to travel in 
the direction to which the public road 
extended. — R. v, Vail (1826), N, B. 
Dig. 401.— CAN. 

f. AsmmpHtm by municipal 


counciZ.]— A highway laid out by a 
private person had been used as such 
for many years, Ac a sidewalk had been 
built upon it by dofts., Ac the council 
bad by bye-law approprlaU'd money to 
pay for the construction of it, Ac pay- 
ment had been duly made to the per- 
sons who built it : — Held : sulBcient to 


establish that the highway hod been 
assumed for public user by the ooixm. — 
Holland v, Yokk Townrhu* (1904), 
24 O. L. T. 290 : 7 O. L. Tl. 533 ; 

O. W. R. 287. -^AN. 

g. .] — To osiablish a public 

right of way it is not sufficient to prove 
that the road claimed was resorted to 
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Seel, 2 . — Highways by dedhation and acceptance : 

Sub-8 ct, 4 , Ji, (ah jb) d: 

was usf'd by the public for more than twenty years. 
After the lapse of that i)eriod, the original road was 
re-opened to the public, ^ tlie then owner of the 
soil over wliich the substituted road passed built 
a wall planted tn*es aci’oss the road which had 
been so substituted. In an action against deft, 
for pulling down the wall A. cutting down the trees ; 
— Held: the above facts aiTorded no reasonable 
evidence of a dedication of the substituted road 
to th(^ public, tlie public user thereof being refer- 
able to the right of the public to deviate on to the 
n<ljoining land whenever the owner of the soil 
illegally stops a liighway, or sulTers it to become 
foundrous. 

Jt is also an estaldished maxim. Once a liigh- 
way always a highway ; for t lie public cannot release 
their lights, & th(*re is no extinctive presumption 
or prescrijition (Hyles, J.).- J)awe«^ v. llAWiaNS 
(1800), 8 il li. N. H. SIK ; 29 L. .1. C. P. ; 4 
L. T. 288 ; 2r> J. l\ 502 ; 7 Jur, N. H. 202 ; 141 
E. II. 1099. 

Anmiatlons Arnold v. Ilollirook (1S73), 28 L. T. 

23 ; (MiblU V. Mjiyhc (1S73), h. H. 8 ('. P. 704 ; Plwrott 

1 >. OoklHtrnw (lOOJ), «t h. T. 91. Mentd. Oampboll- 

Davyw v. Lloyd (1901), 85 L. T. 59. 

271. Weight of evidence.] — (Jhtnnoc k v . 
Hartley Wintney Hural District (Vujncil, 
EiOOESS T. JJaUTLEY WlNTKEY lIUllAI. DISTRICT 
Council, Pmuji's v. Hartley Wintney Hural 
District Council, No. 195, ante, 

272. ,1 — Tliis was an action for a declara- 

tion tliat three ancient roads in the parish of 
Lingfleld w(‘r(' rc^spectiviiy public highways & 
rc'pairable by df‘fts. D(‘fts. admitted that portions 
of two of th(* roads wore liighways & that they 
had beim re])nir<‘d, but as regards the remainder 
they deniiul that tlu^y were highways: — Held: 
on tile evid<*nee, Ukut must be a dt'claralion that 
they wer(» highways rojmirabh' by the inhabitants 
at hirgc'. 

While on the one hand little weight ought to 
be attach(‘d bi occasional user by the public of a 
road systematically used for occupation purposes, 
it is on the oth<T hand neci'ssary to remember that 
UH(*r for occuiiation imrposi's may have arisen 
nrecisely because the i*oad was a public road, it 
bedng open to every oik* with a Held adjoining a 
highway to op<*n from th<* highway a gate into his 
Held to list* the highway for his own accom- 
modation as owner of the lield (1 *arkkr, J.). — 
A.-(J. V. OonSTONE ItURAL DISTRICT POUNCIL 

( 1912 ), 70 . 1 . 1 >. 188 . 

Upon Whom binding.] Nos. 215, 217, 219 
249, 251, 258, 


(6) Length of User, 

273. Living memory.] — II. v, Hudson (1732), 2 
Stra. 909 ; 03 E. K. 935. 

274. Presumption of previous enjoy- 

ment.] — Young v, Cuthbertson, No, 43, ante, 

275. Fifty years.] — Rugby Charity Trustees 
V. Merryweatiier (1790), 11 East, 375, n. ; 103 
"3. II. 1049. 

Annotations: — Consd. Woodycr v. Hadden (1813), 5 Taunt, 
J25 ; Wood v. Veal (1822), 5 B. & Aid. 454. Reid. K. 
V. St. Honedlct (1821), 4 B. & Aid. 447 ; Bateman v. 
Black (1862), 18 Q. B. 870 ; Vernon v. St. James, West- 
minster Vestry (1880), 16 Ch. D. 449 ; Buurke v. Davis 
(1889), 44 Ch. D. 110 ; A.-G. & London Property Inveat- 
moiit Trust v. Richmond Corpu. & Goalim? (1903), 89 
L. T. 700 ; Kln|?Hton-upon-Hull Corpn. r. N. E. Ky., 
11915] 1 Ch. 45C ; A.-G. Howell (1918), 88 L. J. K. B. 425. 

276. Time immemorial.] — 1*arsons v. Tanner 
(1844), 8 J. P. Jo. 55. 

277. Thirty-two years.] — Where a street in a 
town under the operation of 11 &; 12 Viet. c. 03, 
had been set out & opened by the owners of the 
soil in the year 1828, & from that time to the 

resent had been constantly used by tlu* public, 
ut had not since that year been subject to any 
repairs, & the local board having ordered the 
owners & occupiers of the houses to sewer, level, 
pave, etc., the said street, & they having neglecteci 
to do so, whereupon the said board themselves 
did the work & charged the amount to tlie said 
owners & occupiers pursuant to sect. G9 of above 
Act : — Held : the facts showed a dedication to & 
adoption of the street by the iiublie, Ac the owners 
occupiers were not liable to do the above works. 
— Illingworth v, Montgomery (1859), 2 L. T. 
726; 21 J. P. 101. 

278. Thirty-eight years.]— In 1852 a plot of land 
in a street, a i)ublic liighway repairabh' by the 
local authority, was demised by a lease for nine 
liundr(*d Ac ninety-nine years. 'J'hr(‘e cottages were 
erected on it, with a footway in front, abutting 
on the street Ac paved with cobbles. Hetwocn 
twenty Ac forty years ago, lialf the width of the 
cobble stones was taken up, & Hags were sub- 
stituted, but by whom there was no evidence 
to sliow. The other lialf in front of tlie cottages 
remained it was. In 1890 the cottages were 
converted into shops. Up t^o about Hfteeii years 
ago the cobbled part was repaired by tlie lease- 
holder Ac then flags were substituted for the remain- 
ing cobbles by the local authority wlio had since 
repaired the whole footway. From 1890 the 
occupier of one of the shops liad a showcase stand- 
ing on tin* footway in front of his shop, but the 
public continued to use the whole footway except 
so far as they were obst meted by the showcase. 
The shopkeeper was prosecuted for obstructing the 


by partloH htroUmjr on 11 hir a cort^ii 
dlHtauoo for pleusuro. Tho oxIUono 
muBt hIiow thut tho road waR iiHod 1>; 
the public In pasRlnir ou their ordinar 
ttvocathma betvvwn tho two termini,- 
Jknkjnh, KTC. V . Muriuy (1860), 
38 He 

Jur. 632. SCOT. 

PART III. SECT. 2. SUB-SECT. 4.- 
B. (b). 

t’OMiis., 11600 J 1 1. B 
« Humemorifl/. ]—Wimo: 

JSOSB.) 6J4 ; 27 Ho. Jur. 228. — SCOT. 

A OHtabllBl 

aoroBs unoucloHod grouuc 
that the pubJlo hav( 
lumiomorlal made ueo of i 

rrom one public place to another.— 
^ACKINTOSU r. Mom (1871), 10 Maeph 


(('t. of Hess.) 517 ; 44 Sc. Jur. 278.— 
SCOT. 

h. Not necessarily limy series of 
years .] — It Ih not eRsoiitial to the 
dtKlioatlou of a right of way tliat it 
flhould be used by the public for a long 
series of years. The time during wliloh 
It Is openly UHod by the public with tho 
owner’s knowlcdgo at tho time when he 
could have prevented it may be very 
liiuiU*d, Ac the inference of a dedication 
turns upon the ciroumstaiices of each 
particular case. — G urst r. Gods* 
BROimii & Co. (1886). 12 V L. U. 804. 


k. Twenty years.] — An unlnter- 
rupt<^ user of the land of another for 
twenty years, with the knowledge of 
tho oivner, oonstltutoe a right of way 
— Casky r. Hamlin 
(1859). 4 Nfld. L. R. 285.— NFLD. 


1. Thirty years.] — Held: tho user 
of a road for thirty years after the 
patent would be ooaoliuive ovidonoe 


of a dedication as against the ovMier. — 
Mytton V. Duck (18U6\ 26 U. C. R. 
61.— CAN. 

m. ,] — O’Neil r. H\hpkr (191 3), 

24 O. \V. R. 88 ; 4 0. W. N. 841 ; 
10 D. L. R. 433.— CAN. 

277 i. Thirty -two years.] — Macoomb 
V. WK1.I.AND Town (1907), 9 O. W. R. 
143 ; 13 0. L. R. 335.— CAN. 

n. Thirty-fire years.] — The user of 
a bridge over a navigable river for 
35 years is suflacieut to raise a pre- 
sumption of dedication. — 11. v. Moss 
(1896), 26 C. R. 322.— CAN. 

278 i. Thirty -eight years. 1— 1^1 ‘Gregor 
t). Crikff Go -operative Society, 
Ltd., [1915] S. C. (H. L.) 93.— SCOT. 

o. Forty years.] — Where a road had 
been originally made by tho proprie- 
tor of tho land as a private approach 
for his own use : — Held : the use of it 
by the public for forty years, os a foot- 
path. did not. in the circumstances, 
establish a right of way along It for 
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pasE^e of the public over the footway & the 
justices found that the user of the footway by the 
public since 1852 until the cottages were turned 
into shops, a period of thirty-eight years, was a 
dedication of the land the subject of the lease to 
the public, & that such user had been so notorious 
as to lead to the presumption that the lessor liad 
acquiesced in the dedication, & that the obstruc- 
tion since 1890 was not sufficient to rebut the 
presumption of dedication. Tlie shopkeeper was 
accordingly convicted, & on appeal by special 
case : — Held : (1) the conviction must be affinned ; 
(2) the question was one of fact for the justices 
who were entitled upon the statement in the case 
to find that the early user of the footway by the 
jiublic was evidence upon wliich they could presume 
dedication, &; the user subsequent to 1890, when 
the showcase wtis lirst erected, did not rebut the 
evidence of dedication at an earlier date.— Oi»en- 
SHAW V. Pickering (1912), 77 J, P. 27 ; 11 L. 0. P. 
U2, U. C. 

(c) Nature of locus in quo, 

279. Thoroughfare between houses — Joining 
existing highways.] — ^Woodyer v, IIadden, No. 
032, post, 

280. Cul de sac — Between houses.] — Woodykr 
V, Hadden, No. 032, q)ost, 

281. Maintained by local authority.] — 

A railw'ay co. autJiorised to construct a line of 
railway under a public street is not bound to give 
notice to treat or pay coinponsation to the (»vvner 
of the land adjoining tluj str(‘et in res})ect of any 
part of the soil of such jiublic street. A cul dc sac 
dedicated to the public is for this ])urposo in the 
same position as a ])ublic street. I’ltf. was the 
owner of a piece of ground with two rows of 
houses, which liad existtMl more than twt'iity years, 
with a passage between them ending in a cul de sac, 
the whole of the soil of which was conveyed to him. 
A railway co., und(‘r the iiowers of tlieir Act, gave 
notice to treat for some of the houses on each 
side, but tlie soil of the passage between the houses 
was expressly excluded from the notice*. The 
railway was t/O be carried in a tunn(‘l under the 
propeily. Evidence tending to show dedication 
being given : — Held: an injunction to restrain th 
co. from entering on the cul dc sac without giving 
notice to treat would be dissolved. — Soucii v. 
East London Uy. Po. (1873), !>. K. 10 Eq. lOS 
42 L. J. Ch. 477 ; 37 .T. P. 044 ; 21 W. K. 590 ; 
suhscqxient proceedings (1874), 22 W. R. 500. 
^InTwiniions Refd. ('lurk r. London School Hoard (18711), 

21 W. R. 723 ; Hailey v. .TamlcHon (1S7G), 34 L. T. (52 ; 

Vernon v. St. James, WcHlniiiiMcr Vchtiy (IhSO), 1(5 

(^h. D. 449. 

282. .] — Vernon v. St. James, West- 

minster, Vestry, No. 427, post, 

283. .] — Bourkr V, Davis, No. 313, 

po*tf, 

284. Not maintained by public authority.] 

— A corpn. having acquired land to widen a street 
sold surplus land by auction under conditions 
requiring the purchasers to observe the bye-laws 
as to building. The corpn. reserved the right to 
waive or alter any stipulations as to any land not 
sold at the sale or, with the consent of the pur- 
chaser, as to any land so sold. The corpn. con- 
sented to alter the plans of a purchaser so that the 
air space required by the bye-laws was provided 


out of a square, & not out of land sold at the sale. 
The square was a cul de sac, but not separated by 
any bar from the highway. It had never been 
paved or repaired by the local authority : — Held : 
there was under the circumstances no building 
scheme w^hich the coipn. was not at Jibei*ty to 
alter, & although a cul dc sac may be a highway, 
no dedication of the square to the iniblic had been 
proved, & the user pi'oved was only that of private 
rights of way to the hou.scs in the square. — 
A.-(J. London Property Investment Trust, 
Ltd. r. Rk^imond Porpn. ^ PosLiNa & Jj^ons 
(1903), 89 L. T. 700 ; 08 J. P. 73 ; 20 T. L. R. 
131 ; 2 L. (J, R. 628. 

Jnnoioiio)i8 : — Reid. A.-O. r. Antrobus, 11905] 2 (‘li. 188; 

JosHclsohii V. Weller (1911 ), 75 J. 1*. 513. 

285. ,] — (1) Tlie gen(*val public can- 

not acquire by user a right to visit a public monu- 
ment or othcT objt'ct of interest upon i>rivate 
property, a trust U) i>ermit acc(*S8 for that 
j)ui*po8t‘ will not be i)r<*siimed against persons who 
show u clear document/ary title. There can be no 
public right of way t<o such a monument or obje<‘t 
accpiircd by mere user. A public highway must 
primd facie lead fi'om one juiblic place to another. 
A enl de sac may be a public highway, but the 
dedication of a cul de sac as a bigliway will not bo 
presumed fi*om mer(^ public user without evidence 
of expenditure on the place in dispu(»e for rei>airs, 
lighting, or otlun* matters, by the ))ublic authority. 

(2) A titlic commutation map A: the deposited 
X>lans of a j>roposed railway are admissible as 
evidence of public repute. —A. -0. v, Anthohus, 
11905] 2 ('h. 188; 74 L. J. Ph. 599 ; 92 P. T. 790 ; 
09 J. P. 141 ; 21 T. J.. R. 471 ; 49 Sol. Jo. 459 ; 3 
L. (1. R. 1071. 

JnnotaitovH : yfH in (1) Folld. Wbhohoiiho r. THirIi, fl99(Jl 

1 (’h. 253. Consd. A. -15. Scwrll (1918), 88 L. J. K. H. 

42.'» ; MoHor r. AiribU>Hido U. D. C. (1925), 89 J. P. 

118 . Retd. UDbinHoii V, Smitli (1908), 21 T. U. 573 ; 

TnilTorit v, Ht. PuillpH U. D. (’. (1910), 74 J. J». 297_; A.-(l. 

V. Honior (No. 2), 119131 2 CMi. 140. JkIo (2) Apld. 

Sc Oroyilon IL D. r. MoorHom-UoberlH (1908), 72 .1. 1*. 

123; North HtutTonlnhiro Hy, r. Jlatilry (Nirpn. (1909), 

8 L. (i. K. 375. Folld. Fuller r. Ubippeiiliam H. D. U. 

(1914), 79 J. 1*. 4. Refd. A.'U. r. Horiu'r (No. 2), 11913] 

2 ('ll. no ; (JolliHi*. Ampblctt, 119181 J ('h. 232. 

286. But cleansed, lighted & 

patrolled.] — In 1907 tlie plans of a building estate 
deposited by the owner wore passed by the local 
authority. Tlu^ plans showed an intended ru*w 
street with a southern outlet iuU) a highway 
At extending nortliwards therefrom some dis- 
tance witliout an outlet, so that it was a cul de 
sac, I'Ko ])lan8 also showed tlie land on the east 
side of the new street ])lott-<‘d out for the erection 
of houses. The new street was const ruett'd, kc‘rh(*d 
Ac channelled on its eastern side with a footjiath, 
at the cost of the own<*r A: to the satisfaction of the 
local authority, who, as th<» water authority, 
laid a water main in the n(*w hti-eei. A gas mam 
was also laid therein. Ry 1910 the owner had 
disposed of all the plots excejit t/lie two northern- 
most plots, Ac had granted to his purcliasers or 
lessees a right of way over the ikjw strc'et, Ac 
houses were built. In Sept. 1910, K. bought the 
two remaining plots Ac the noi^th end of the new 
street so far as it was conterminous with the two 
plots, with a rig] it of way over the new street ui) 
to the two plots, Ac erected a fence with an opening 
for gates across the new street in a line with the 
southern boundary of the two plots, thus inclosing 


foot-passengers. — Napier’s Trustees 
V. Mortson (1851), 13 Dunl. (Ct. of 
Sees.) 1404 ; 23 Sc, Jur. 650. — SCOT. 

p. .] — The constitution of a 

public right of way does not depend 
upon any legal fiction, but upon tiic 


fact of user by the public as matter of 
right, continuously & without inter- 
ruption for forty years.— Mann v, 
Brodik (1885), 10 A. C. 378 ; 12 11. 
(Ct. of .Soss.) 52 ; 22 Sc. L. II. 730, H. L. 
—SCOT. 


q. Seventy j/car«. 1 — Frank v. Har- 
wK’ii Township Corpn. (1889), 18 
O. 11. 344.— CAN. 

r. .] — Fraser v. Diamond 

(1904), 25 C. L. T. 218 ; 5 (). W. H. 
430 ; 10 O. L. 11. 90.— CAN. 
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Svh-seH, 4, H (c).] 

the noHIi end of the new fltreet he had boui^hi. 
The local authority hod not taken oyer the street 
or expended any public money upon it, but alleged 
that the nf*w street throughout its entire length 
ha<l been dedicated to the public & had become 
by user a highway, Sc threatened to pull down & 
remove the fence. In an action by K. to restrain 
the lo(‘al authority from interfering with or 
pulling down his fence: — field: (1) on the evi- 
dence*, the n(*w street had not by dedication or 
user iK'coine a highway, but was a private road ; 
(2) th(* byc‘-laws Sc sxiecial Act of the local authority 
dealt only with the width Ac level, & not with the 
length, of nc‘w strc*(‘ts, Ac therefore in the absence 
of an order under Public Health Acts Amendment 
Act, ltK)7 (c. 53), s. 17, the owner was entitled 
tio deviate from the plans Ac to inclose tlie north 
or dead end of his private road ; (3) an injunction 
would bo granted accordingly. 

(4) The fact that tin* road has been cleansed, 
lighted Ac i>atroIled by tlio autliority makes no 
difference |as to i)resurnption of dedicfdion]. 

(5) Hser of a vul dc sac by persons going up it 
for the purj)OH(* of knowingly committing a trespass 
on hind b(*yorid will not raise any jiresumption of 
(led ical ion. — Kimiy v. Paignton Uhban (kniNoiL, 
[1013] 1 Vh. 337 ; 82 L. J, Oh. 108 ; 108 h, T. 205 ; 
77 J. P. 100 ; 57 Sol. Jo. 200 ; 11 L. O. It. 305. 

287. Road to back yards of cottages.] 

— J lefts. w(‘rc* the owners of a jilot of land within 
pltfs.’ iirban district abutting upon the II. Road, 
in which was laid a public s(‘wer. In or about 
the y(‘ar 1801 d<*fts. erected on this plot of land 
two rows of cottages, for occupation by their 
servants, with a road about twenty feet wide 
between them. The road was a ml de sac Ac formed 
the only access by road Ac for vehicles to the back 
yards of tlie cottagers. The entrance to the road 
was originally closed by gales, but these were 
remo\e(l between 1805 Sc 1870 so that any member 
of th(* public might use the road, but it liad never 
been repaired cleansed, or lighted at the public 
expense. In 1877, in consequence of a requisition 
by the local authority, defts. laid a lino of pipes 
in th(* centre of the road to take the drainage of the 
cottages, which were connect<*d with it in iiaii‘8 
by means of Y-shaped piiH‘R, into the public sewer 
in ll. Road. Defts. subse(iuently constructed 
gullies Ac pipes whert*by the surface wat<u’ of the 
ml de sac road was conveyed into the line of pipes 
in question. Pllfs., purjiorting to act under 
Kingston-upon-Huli (\)rt)n. Act, 1003, s. 40, Ac 
Public Health Act, 1875 (c. 55), s. 41, having 
required defts. to abate a nuisance in respect of 
the drainage of the cottages A: roadway, Sc having 
executed t he necessary works them.selves, claimed 
/V declaration of charge upon the property for the 
cost of the work in connection with the main line 
of pipes : --Held : there was not suftlcient evidence 
of dedication to constitute the ml de sac a highway, 
but whether that was so or not, the line of pipes 
was a “ single private drain ” within sect. 49 of 
th<' former Act, Ac pltfs. were accordingly entitled 
to the de<*laration of charge which they claimed. 

First of all I think it convenient to consider 
whether th^ space between the backs of the houses, 
thoiigh never repaired by the local authority, 
has lieon so dedicated to the public as to constitute 
it a highway. In my opinion, the evidence does 
not establish such a dedication. It is a cut de sac. 
It leads only to the back gates of these houses. 
Nobody except t»ho ro. Ac their tenants can use it 
or require to use it. Originally thoi'e was a gate 


at the end. ... In or about 1878 the gate was 
taken down, or fell down, Sc it has not been 
replaced, but this circumstance seems to me to be 
altogether inadequate to establish a public right 
of way in this cul de sac (Lord Cozbns-Hardy, 
M.R.). — Kingston-upon-Hull CJorpn. v. North 
Eastern By. Co., [1916] 1 Ch. 31 ; 113 L. T. 1140 ; 
80 J. P. 57 ; 60 Sol. Jo. 68 ; sub nom. Hull 
C oRpN. V, North-Eastern Ry. Co., 84 L. J. Ch. 
905; 14 L. G. R. 23, C. A. 

Annotation: — Beld. Vine v. Wonham (1015), 81 L. J. Ch. 

81.3. 

288. Public user.] — ^Pltf. was the owner 

of a liouse built on a plot which formed part of an 
estate laid out by a building society in accordance 
with a scheme. On the sale of this plot by the 
society to pltf.’s predecessor in title, it was shown 
on a plan of the estate as bounded on one side by a 
vacant space which though not named in the plan 
as a road had been in fact roughly made up by the 
society as a road. This road ran from the street 
on which plif.’s house fronted to a level crossing 
on a railway over which there was a private right 
of way for the benefit of the owners of a field on 
the opposite side of the line.^ The building society 
having acquired the field Ac released the right of 
way fenced off the road Ac sold the site to deft.’s 
predecessor in title. All the plots on the building 
estate were conveyed subject to a condition 
reserving to the building society the power of 
allowing a variation of the plans Ac conditions. 
In an action to restrain deft, from digging uj) the 
road on the ground that it was a violation of the 
building scheme Ac that the road had been dedicated 
to the public by user : — Held : under the con- 
ditions the society had an absolute pow^er t^o alter 
the building scheme by closing the road Ac there 
was no suflicieni evidence of user or dedication 
to entitle pltf. to succeed. 

It is very difficult to make out dedication by 
user where the road so far as the public are con- 
cerned is & ml de sac (Romer, L.J.). — White- 
house V. Hugh, [1906) 2 t’h. 283 ; 75 L. J. Ch. 
677 ; 95 L. T. 175 ; 22 T. L. R. 679 ; 50 Sol. Jo. 
615, C. A. 

289. .] — Where coimis which are ml de 

sacs are proved primd facie to have been dedicated 
by the owners to the public as highways, the 
more fact that the owners have executed certain 
improvements Ac repairs on the property, or 
that it would have caus<*d great inconvenience 
to the tenants of house's in the cts. to exclude 
the i)ublic from them, is not sufficient to negative 
the inference of dedication. Thcie is no pre- 
sumptitm of law against a ml de sac in a town being 
a highway, sufficient us(‘r by the public being 
proved. — A.-O. r. Ciiandos Land Ac Building 
Society (1910), 74 J. P. 401 . 

Annotation : — Conid. JoBselsohn t?. Weller (1911), 76 J. I*. 

513. 

290. .] — A piece of land which is a 

ml de sac may be dedicated as a highway, but it 
is difficult to establish such dedication when there 
has been no overt act of dedication by the owner 
of the soil, Ac when the local authority has not, for 
a substantial period, exercised acts of authority 
by lighting or repairing. The mere fact that the 
owner intends to use the adjoining land for 
building purposes, Sc has seen the public using the 
land for purposes of recreation, Ac has good- 
naturedly refrained from interfering with their 
enjoyment of it, is not evidence of an overt act of 
dedication of the piece of land in question as a 
highway for foot passengers. — ^A.-G. v, Sewell 
(1918), 88 L. J. K. B. 425 ; 120 L. T. 363 ; 83 
J. P. 92 5 35 T. L. R. 193 ; 17 L. G. R. 197, C. A. 
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291. .] — ^Mosbr V. Amblrsidk Urban Dis- 

trict Council, No. 256, ante, 

See,fwiher, Part I., Sect. 1, sub-f 3 ect. 3, ante. 

292. Road set out as private road~>Under in- 
closure award.] — n, v. Bradpield (Inhabitants), 
No. 265, ante. 

See, generally. Commons, Vol. XI., pp, 78 ci seq, 

293. Farm road->Used by strangers for pleasure 
purposes.] — (1) The occasional user of a fanri road 
by strangers, chiefly for purposes of pleasure, is 
evidence of a public rather than a privatt) way, 

& may be evidence of a dedication to the public as 
a highwa,y, but must be well weighed with roh'rence 
to permission, repair, & all other circumstances, 
tending to show whether the own(*r <»ver intended 
such a dedication, especially if it leads to a place 
of resort for mere purposes of pleasure. 

If idl the Queen’s subjects had used the way at 
their free will & pleasure, & at all times, that is 
strong evidence of a dedication to tlie public 
as a highway. . . . Beyond all doubt tliere 
might be a user of a highway for purposes of 
pleasure (Fule, C.J.). 

(2) A witness having produced an old plan in 
reference to the loom in quo : — Held : its 
admissibility depended on the object uitli which 
it was put in, or the use whicli was to be made 
of it. If it was not put in with a view of sliowing 
that there was not tiio road in question, so as to 
disprove the right asserti^d by deft., it could not 
be admissible ; but for some purposes it might 
be admissible. — ^Mildred v. Weaver (1802), 3 
F. & F. 30 ; 0 li. T. 225, N. P. 

294. Occupation road.] — ^A.-G. v. (iodhtonk 
TIural District Gouncil, No. 272, ante, 

295. On building estate.] — Helby v, 

Orystai. Palace Gas Go., No. 30, ante. 

296. Path to monument or object of interest.] — 
A.-G. V. Antrobuh, No. 285, aide. 

297. Mountain pass.] — Macpiterson v. Scottish 
Rights of Way A/ Recreation Society, No. 2(5(5, 
ante. 

298. Country paths — User for pleasure — By per- 
mission of owner.! — (1) ^^"here a deft, sets up, as 
a defence to an action for trespiiss, a public right 
of way which he fails to establish, A the public 
use of the way does no present injury to the land- 
owner, who, moreover, disclaims any inteniion 
of stopping it so long as it do<‘H not conflict witli 
the duo enjoyment of his property, tlie ct. will not 
interfere by injimetion, but will make a declaration 
A impose nominal damages for the trespass. 

(2) From the public use of country pallis hy 
permission for the imrposo of pleasure no dedica- 
tion can be inferred. — Behrens v. Richarhs, 
[1906] 2 Ch. «U ; 74 J.. 3. Gh. 61.5 ; 93 L. T. 623 ; 

69 J. P. 381 ; 54 W. R. 141 ; 21 T. J.. 11. 705 ; 49 
Sol. Jo. 685 ; 3 L. G. R. 1228. 

Annotation to (1) Refd. A.-O. v. Sewell (1918), 88 

L. J. K. B. 425. 

299. Undefined tracks — In wood — Public not 
confined to tracks.] — The mere use by people of 
tracks in a wood, where they were free to wander 
about as they pleased, is not necessarily enough to 
show a dedication of such tracks to the public as 
public footways. — Chapman v. Cripps (1862), 

2 F. A F. 864, N. P. 

Annotation: — ^Refd. Brlnckraanr. Matley (1904), 73 L. J.Cli. 

160 . 

800. * .] — Evidence that in a 

place of resort for pleasure, as a wood, or the like, 
people have gone about wherever they pleasc'd, 
there being no definite enduring trackway in 
any particular direction, but merely temporary A 
transitory tracks, not passable in wet weather A 
varying every season A never proved to be re- 
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paired : — Held : not evidence on which a jury 
could properly find either a public highway or a 
public right of resort for sir A exercise, or a pre- 
scriptive right of way. — Schwinoe v. Dowetx 
(1862), 2 F. A F. 845, N. P. 

301. Open land adjoining seashore.] — 

A gas (*o. laid down main pipes between two 
villages on the seashore, in an open tract of land 
above mean liigh water mark which belonged to the 
owner of the inclosed land fronting the show*. The 
inliabitants of the villages liad always gone to A 
fro between them along the shorts A at liigh wa(4»r 
passed over this piece of land as they chose, A 
in accordance with the tide, but by no defined track. 
The owners brought an action for a inandatory 
injunction to compel tlu* co. to remove the pipes : -- 
Held: the tract of land in question wiis not a 
“ stroet, higliway, or public place ” within Gas- 
works Glauses Act, 1847 (c. 15). — MAODorif v. 
Wallasey I^ocal JIoari) (1886), 55 Jj. J. Q. B. 
267 ; 50 .1. P. 401. 

302. Land adjoining highway — Left open by 
decay of fenoes.| — (1) If a person opcuis liis land, 
so that the public pass over it contiimaliy, tliey 
would, after tli<* user of a very f(‘w years. In* entitled 
to pass over it A use it as a way ; A if the person 
dees not mean to d<Mlieat(* it as a way, but only to 
give a license, he should do some at t to show t hat 
he giv''es a lie(‘n8(' only. The common course is to 
shut it up ou(‘ day m the yt‘ar. 

(2) If tlH*re is an old way near to a iierson’s 
land, A, by llu‘ ftmet^s tleeaying, the ]>ubhc come 
on the land, that is no d(Mht‘ation of tht* land as a 
W'ay. 

(3) By 57 Ceo. 3, e. xviv, s. 114, the eomrs. of 
paving of the metroiKjlis are enter tlit*ir pro- 
ceedings in a book, A suth entrit's are made 
evidence. 

Qii. : whether an entry, staling that A. sent a 
letU*r to the eomrs., asking tJieir permission to 
ert'ct a rail at the side of a Htr(»et, is evidtmt'o of 
such asking of permission.- -B ritish MirvSKUM 
Trustees v. Finnis (1833), 5 V. A J*. 460 ; 1 
Nev. A M. M. G. 379, N. P. 

Annotation .is to (1) Refd. Loekhnmpton QuarrIoH Co. 

V. BulliiiRcr k (’boltenhani Jl. 1). (\ (1904), (JH J. I*. 4(J4. 

303. Cobbled space between shop & pave- 

ment — Articles displayed for sale therein.!- -U. v. 
Wigan .1.1. (1879), 43 , 1 . V. Jo. 220. 

A n not at ton : -Held. liOitThkr Uilmn Aiitliojlty v. Hollund 

(18H8), 52 J. \>. 788. 

304. Paved recesses In front of building.] - 

A building creeled m 1869 uixm land leased iroiii 
the corpn. of L. who wcto Uk? ownei*8 of the free- 
hold was built witlj rec(*Shed windows or emha>- 
m<*nts on the ground floor, A tht* main wall of lh<‘ 
building on either side* projected beyond the 
einbayments A overhung iliem above the windows, 
the einbayments being some eJ(*v(*n inches deep. 
In 1899 the tenant of the house r(*consiruct/<*d these 
windows so as to cause them to project throe 
inches beyond the main wall, A so as to fill up 
the embayments. During the period from 1869 
till the reconstruction in 1899, the paving of the 
embayments was not distinguishable or marked 
otT from the paving of the footway, A liad been 
cleaned A repaired by the corpn. as the highway 
authority, at the same time os the paving of the 
footway, A the public were in the habit, without 
any objection by any lessee of entering upon A 
passing in A out of tlie embayments, the windows of 
which were used for the exhibition of shop goods. 
Upon an information against th<* tenant for causing 
an obstruction in the street by building so as to fill 
up the enbayments : — Held : neither the user by 
the public nor the fact that the paving of the 
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Sub'SecL 4, B, jc) (rf).] 

embaymonts was not marked off from the paving 
of the footway & was cleaned & repaired by the 
corpn. as highway authority was any evidence of 
the dedication of tiie embayments to the public 
use as part of the highway, At therefore no obstruc- 
tion had been c*ommitted. — Piogott r. Goldstiiaw 
(11)01), 84 L, T. 04 ; 05 J. P. 250 ; 19 Cox, C. 0. 
021, I). C. 

306, Space In front of public-house — Used 

by carters & public calling at house — Occasional 
repair by local authority.] — Uoakje Ac Co., Ltd. v. 
Lwwisham CoiiPN., No. 429, poet, 

306, .] — KiN(i’8 Lynn Rural 

District Council v, Bladk (1 9 14), 78 .1. P. J o. 1 1 2. 

307. Roadside strip.] — A.-(L Ac Croydon 

lluiiAi. District Counitl v , Moorsom-Roberts, 
No. 408, post, 

808. Waste adjoining navigable lake.] — C. 

deposited timber on a pic'co of wast(‘ land between 
a Iiighway Ac a navigable lak(i, which waste the 
public had been accustomed to use in connection 
with mivigalion. Tlicre wiis no evidence that the 
Ijublic had been inttTfered with, Ac no evidence of 
dedi(*ation of the waste as part of the highway. 
(\ being charged under .5 & (1 Will. 4, c. 60, s. 
72, with unlawfully laying timber on tlie high- 
way i—lleld : the justices properly dismissed the 
summons, there being no sufficient evidence that 
the waste was part of the highway. — Noble v. 
(^arr(1872), 30 J. P.310. 

309. Open space in town — Surrounded by high- 
ways.] — The mere fact that the public have for 
more than thiiiy years used an open space in a 
town, surrounded on all sides by highways, by 
])a^ing over it in all directions, is not conclusive 
evidenc<‘ of an inttmtionon the part of the owner 
of tlio soil to dedicate such space as a highway. — 
Koiunhon V, CowFKN Local Board (1893), 03 
Ji. .1. Q. D. 235 ; 9 R. 858, C. A. 

^iniiotah(mn • Reid. Tyiio Jiuprovonicnt (’oiiirs. r. Inirio. 
i\ Tyiu* JmproM'mciit CoinrH. (1899), 81 L. T. 174 : 

A.-tl. r, Aiitrobus, [1905J 2 (1i. 188. 

See, geuvrallyy Open Spaces. 

310. Market place.] — McIntosh v, Rom- 

ford Jak’al Board (1889), 91 L. T. 185 ; 5 T. J.. R. 

See, generally. Markets. 

311. Sea wall or embankment — When used by 
public.]— GREKNwmi Boabd op Works r. 
Maudsuvy, No. 23(5, anle. 

See, generally, Seweus Ac Drains ; Waters Ac 
Wateiicourses. 

312. Pier.] --Tyne Improvement Pomrs. r. 
Imrie, A.-U. V, Tyne Improvement ('omrs.. No. 
9, ante. 

See, generally. Waters Ac Watercourses. 

Sea shore.] — See Waters Ac Watercourses; 
Nos. 19, 20, ante, 

313. Non-Udal river— Above mill-dam.] — The 

river M. was a non-tidai tributary of the Thamc's. 
The flow of the M. on its course to tlio Thames was 
obstructed by a mill-dam, Ac in order to bring 
l)oat8 from the Thames on to the part of the M. 
above the dam, it was necessary to take them out 
of the watc'r Ac carry them over private land. The 
M. above the dam flowed under bridges, liret at C., 

then at E. ; & the part of the river between 
the bridge at O. Ac the dam was not a way from 
one public place to another, had never been used 
as a waterway except for purposes of pleasure A: 
i^cw'ation, Ac its depth Ac capacity for boating 
traffic depended on the existence of the dam, 
1 Itf. who was the owner of an estate lying on both 


sides of this part of the M., obstructed the water- 
way of the rrver where it flowed through his land 
with poste Ac chains. Deft . , who was not a riparian 
proprietor, but who had for eight years previoudy 
kept boats on a piece of land not belonging to him 
Ac let them out for hire, pulled down the obstruction 
& justified this act on the ground that this part of 
the M. was a highway. Pltf. brought this action 
for an injunction to prevent Ids obstruction being 
interfered with, Ac deft, counterclaimed for an 
injunction to restrain any hindrance to the passage 
of his boats. Prom the evidence it appeared that 
there had been no maintenance of the waterway 
by any person, with the exception of dredging 
by the owner of the mill, that os far back as living 
memory went there had been boating upon this 
part of the riv(*r by the riparian proprietors Ac th(‘ir 
friends, that subsequently, by degrees Ac at first 
quite secretly, a few persons living on the bank 
began to take remuneration for lending their 
boats, not making any charge but i‘eceiving what 
the borrower chose to give, that thenceforth iJie 
growing practice of boating for pleasure, including 
fishing, had not been effectively interfered with 
until pltf. put Ills obstruction across the stream, 
though notices had been i)ut up near the river 
warning persons against trespassing in boats for 
Ashing or otherwise : but there was no evidence 
which could establish any public light of fishing 
Held : ( I ) the claim of deft, must be treated as if 
it were a claim to establish a right of Idghway on 
dry land ; so considered, the claim in eff(*ci was to 
impose on land a new servitude, or establish a 
highway on conditions which were inconsistent 
with a right of that kind ; the true inference from 
the evidence was that the use made of this part 
of the river had beem permissive Ac not as of right ; 
even if the boating of the public was not per- 
missive d(‘ft. had not proved that this iiart of the 
river was a highway ; pltf. was therefore (mlitled 
to maintain his obstruction as against deft., Ac an 
injunction must he granted to restrain deft, from 
interfering with it. A right of r(*creation hy custom 
upon the land of anotluu* cannot exist as a right 
in the public generally, but> must be conlinod to 
the inhabitants of a particular district. (2) Tlie 
riparian owners miglit possibly be able to establish 
a private right of way, or a right of boating for 
recreation for themselves Ac their friends by custom, 
but tlie exist(*net‘ of such a right or custom, if 
e.stahlibhed, would not entitle the public to boat 
on tlu* river or supiiort the claim that it was a 
highway. Qn, : whether a lake in private gounds, 
touched at one point only by a public road, can 
be 8ubjoct('d to a right which will makt' it a highway 
by persons launcliing boats from tlu‘ road on it for 
pleasure. 

(3) Consideration of tlie circumstances undcT 
which a cul de sac may he a highway. 

I must treat the claim of deft, as if it were a 
claim to establish a right of highway on dry land. 
Now in the case of such a claim, a very material 
considc^ration is by whom has the roadway been 
metalled, repaired, Ac maintained in order. In 
a dispute as to the alleged right, the answer to 
this question may be decisive. Ilcre there has 
been no maintenance of the waterway by any one 
exc^t that the millovnier, I suppose to ensure 
the flow of water to his mill, seems to have employed 
men to dredge out the silt or ballast, as it is called 
(Kay, .T.). 

It is agreed that a cul de sac may be a highway. 
That is so in a street in a town into wliich houses 
open & which is repaired, sewered Ac lighted by the 
public authority at the expense of the public 
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(Kay, J.). — ^Botjbke v. Davis (1880), 44 Ch. D. 
110; 62L. T. 34; 38 W. B. 107 ; 0 T. L. B. 87. 


Annotations: — As io (1) Refd. Edwards v. Jenkins, [18961 
1 Ch. 308. As to (2) Consd. Moser v. Ambleside U. D. C. 

Rrfd. A.-G. & London 



See, generally. Waters & Watercourses. 


(d) User rnnst he Opeti and as of liighi. 


314. Unrestricted user by public.] — IIvgby 
Charity Trustees v. Merryweather (1790), 
11 East, 375, n. : 103 E. R. 1049. 


Annotations : — Consd. Woodyer r. Hadden (1813), 5 Taunt. 
125. Distd. 11. t). St. Benedict, Cambridge (1821), 4 
H. Ac Aid. 447. Consd. Wood v. Veal (1822), 5 B. A; Aid. 
451 ; Bateman v. Block (1852), 18 Q. B. 870 ; Vernon 
V. St. James, Wostminster, Vestry 0880), 16 (’h. D. 440 ; 
Kingston -upon-IIull Corpfi. u. N. K. Ry,, llOl.il 1 Ch. 
456. Reid. R. V. Leake (1833), 5 B. & Ad. 460 ; Bonrke r. 
Davis (1880), 44 Ch. D. 110 ; A.-G. & Imiidon Bropertj 
Investment Trust v. lliehmond Corpii. & Gosling (1003), 
89 L. T. 700 ; A.-U. v. Sewell (1918), 88 L. ,1. K. B. 425. 


315. -.] — Mildred v. Wp:aveu, No. 293, ante. 

316. -.j — (1) A footpath, partly along ihe 
side of cliffs by tlic sea-shore, led from one Jiiglivvay 
to another liighway. A public sewer, eonstrueted 
about 1893, lay under it throughout its length, 
As its course was ascertained by walls A* other 
artificial features. The path had never bcien 
repaii’cd at the public expense, A at certain points 
in it there had been occasional obstructions. A 
pier CO., which ceased to carry on business in 
1907, had obtained an Act of Parliament under 
whicli the public had a right of access to a harbour, 
on payuKMit of tolls, A the })rincipal means of 
access to the harbour was over ih<* path : -field : 
on the evidence, the imblic had been allowed 
without discrimination to pass freely over the 
path, A the path must bo d<H*med to have been 
permitted to hecoine a public highway. 

(2) Obstruction of an alleged public highway by 
acts which are not done for the i)uri)oso of asserting 
the right to obstruct avo not obstructions for the 
purpose of impeding tin* public liighway. — A.-O. 
V, Hemingway (1916), 81 J. P. 112 ; 15 L. 0. It. 
161. 


317. Must be as of right.] ^ — Wliere a i*oad wiis 
set out by comrs. under a local Act, A certain 
persons only were by the Act to use it, but in fact 
it had been used by the public for many years 
field : tJiis was not sufficient evidence of a dedica- 
tion to the jniblic, A if it was, there being no evi- 
dence that the jiarish had acquiesced in that 
dedication, it was not a public road which the 
parish were bound to repair. — R. v. St. Renedict, 
Cambridge (Inhabitants) (1821), 1 B. A Aid. 
447 ; lOOE. K. 1001. 

AnmMions U. t?. BradllH*! (1871), L. R. 0 Q. B. 

552. Refd. B. 1’. Lyou (1825), 5 Dow. A By. K. B. 407 ; 
B. t\ Mcllor (1830). 8 L. .1. O. S. M. (’. 109 : B. v. Gmiiber- 
worth (1832), 3 B. A Ad. 108; B. -r. Leake (1833), 5 
B. A Ad. 469 ; U. r. Edge Lauc (1836), 6 Nov. A M. K. B, 
81 ; Grand Surrey Canal Co. r. Hall (1810), 1 Man. A G. 
392 ; R. V. Thomas (lvS57), 3 Jur. N. S. 713 ; Wullmgton 
V. White (1861), 10 C. B. N. S. 128 ; B. v. Hants (1886), 
50 3. V, 773 ; R. v. Southamptnn Countv (1886), 17 
Q. B. D. 424. Hentd. R. V. Ncwbold (1869), 17 W. R. 295. 

318. .] — Grand Surrey Canai^ Co. v. 

Hall, No. 203, ante, 

319 . .]— Passant r. Atcuam District 


Council (1902), 66 ,T. P. 506. 

320, Intention to commit 


trespass.] - 


Kirby v. Paignton Urban Council, No.286,an<c. 


321. ,] — Folkestone Corpn. r. Brock- 

man, No. 189, ante, 

322. User referable to licence.] — An 

action was brought in tho first instance” by a 
landowner A another against three persons residing 
in a neighbouring village for an injunction to 
restrain them from trespassing on liis propeHy. 
They relied on a public right of way. Tho matter 
liaving come to the knowledge of tho district 
council they passed a resolution to defend the 
action. Pltfs. then took out a summons to add 
the council as defts., which w^as allow’cd by the 
master. On motion that tliey migiit be stnick 
out pllfs. obtained leave to amend the pleadings 
by alleging that the council ihroatoned A int4?nded 
to use the said alleged right, A on this tho motion 
was refused. Tlie council then put in a defence 
in which they neither asserted nor denied the 
right of way. Pltfs. moved to strike this out as 
embarrassing, but it was allow ed. On the action 
coming on for trial after hearing the evidence A 
the arguments on behalf of defts. ; - Held : there 
was no sufficient evidence of tJie right of way 
claimed ; the user which had been shown was, 
if anything, rc'ferable to licence ; there had been 
no dedication by the owners, A idifs. w'ere entitled 
to su<!C(‘ed. 

A declaration was made against all d(*fts. that 
there was no public right of way, A an injunction 
W'as granted against d(*fts, other than the council, 
— Thornhill v. Weeks (1914), as reported in 
78 J. P. 154 ; 12 L. (1. R, 597. 

323. What constitutes user as of right— In- 
tended limitation by owners to certain class — 
Limitation not made known to users.] — (1) in an 
indictment for slopping up a highway, removed 
by ccriiontri into the Pi. of Q. B., A tried at tho 
Assizes, the counsel for deft, may sum up his 
evidence at the cIoh( 5 of his <’ase as in a civil a<‘Uon. 

(2) if a i)articular class of persons use a patliway, 
A the owner do(‘s not interrupt the user for soim* 
private reason not communical/cd to tin* persons 
using the ])ath, a public right of w^ay is gamed by 
the us(*r after a laj)Ke of twenty years. - R. v. 
Broke (IH.-iP), 1 K. A F. 514. 

321. Must be known to owner - & acquiesced 
in.]— IJahpeh V, (’iiAiiLKswouTH, No. 217, ante. 

225, - - ,]— Mann v, Brodie, No. 177, 

ante, 

326. - .] - - liEt'ICIIAMRroN Quahuikh 

(V)., Ltd. V. Balungkr A (hiELTENiiAM Rural 
District (/OUNC’iJ. (1961), 68,1. P. 461 ; 20 T. L. R. 
559 ; subsequent proceedings (1905), 93 L. T. 93, 
P. A. 

^in notation Mentd. T. B. ('omi'H. r. LonKdah*’H 8. E. 

TniMcch, 11919J2 K. B. 183. 

327. .J —Webb i;. Baldwin, No. 191, 

ante, 

328. — .] — Ouenshaw v, Pickering, 

No. 278, ante, 

329. .j " Folkestone Porpn. v, 

Broc kman, No. 1H9, ante, 

330. Evidence of acquiescence— Neglect to take 
proceedings when obstruction removed.) — Ken- 
sington Surveyors v, WiiY'rE (1837), 1 J, P, 
157. 

331 . Public using accommodation bridge.] 

— Grand Surrey Canal Co. v. Hall, No. 203, 
ante, 

332 . Trespassers warned oft all other 

property.] — Poais v, Herefordshike County 
Council, No. 230, aide. 
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317 1. Must be as of right,}'— A road 


urted only by a hinifJo owner & by those 
viHitinsr him ns a public road, iSc not tiy 
])enuiHuion. or os a privato right-oi- 
way, amounts to public uacr which is 


evidcnco of dedication. — Lou kh Hurr 
Cones. V. Ykiucx (1904), 24 N. Z. L. H. 
697.— NJi. 
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J^ccl» 2 . — Highways hy dedication and acceptance: 

Suh-sect. 4, B. id) cfc (<?), C. d b 

W 333. Public allowed to use bridge over 

railway line.] — Near a station on defts. railway 
line, Mpassing over tlie line from north to soutn 
there was a level crossing, with gates for 
traffic, which formed part of the highway, but whwh 
defts. were bound by statute to maintain. 
had voluntarily constructed close to the station & 
to the level crossing & parallel to the latter a foot- 
bridge, with staircases. The bridge stood ontbely 
on defts.’ land, & had been maintained by thena, 
but the footway over it at each end communicated 
directly with tiie highway, & only indirectly by 
means of the liighway with defts.* station 
premises. Defts. had never closed the footway^ or 
taken any steps to prevent the public fi*om usmg 
it, the public in fact used it without hindrance. 
Pltf. was crossing over the bridge from north to 
south witli a view of catcldng a train at the south 
platform of defts.* station. On the morning of 
that day there liad been a blizzard, & snow had 
fallen on the footway of the bridge, which in con- 
Be(|uonce of the trallic liad become caked on the 
steps, rendering them slippery. As pltf. was 
descending the stair on the soutli side she warned 
lier young daughter who accompanied her to bo 
candul, & she lierself made use of the handrail. 
She nevei-thelcss slipped on a mass of frozen 
snow & fell, & was hurt. Pltf. brought an ^tion 
against defts. for damages for personal injuries. 
It was found that there had been no contributory 
negligence on her pait -IJeld : the facts showed 
that the footway over the bridge had been dedicated 
l)y defts. ^ accepted by the public as a liighway, 
^ tliat defts. were under no duty to persons using 
the footway to maintain or cleanse it, & therefore 
were not liable to pltf. — Brackley v. Midland 
Ky. Co. (1910), 85 L. J. K. B. 1596 ; 114 L. T. 
1160 ; 80 J. P. 309 ; 14 L. G. 11. 032, 0. A. 

aS"cc, ahot No. 330, post. 

(c) Interruption of User. 

334. Question of degree.] — Younu v. Gutii- 
lil'HiTBON, No. 43, ante. 

335. Must be with intention to exclude.] — 
A.-G. V. liEMiNUWAY, No. 310, ante. 

336. By gate —Though disused for twelve years.] 
— Trespass for (Altering pltf.’s close, & pulling 
ilown a gate. Plea, that thew was a public foot- 
way over the lociw in quo, because tlie gate was 
wrongfully erected across the same, defl. pulled 
it down, it appeared in evidence that the gate 
in question had been recently put up in a place 
where a similar gate had formerly stood, but where 
for the last twelve years there luwl been none. It 
was thereupon contended for deft, that from 
suffering the gate to be down so long & permitting 
the public to use the way without obstruction 
for so many years, pltf. & those under whom he 
claimed must bo considered as having completely 
dedicated the way to the public & that the gate 
<'ould not bo replaced : — Held : verdict for pltf. — 
liETiiBRiDUK V. WINTER (1808), 1 Camp 203, n. 

J nno/ol ton Retd. Uoaloy v. But ley Corpn. (1875), L. It. 

lU Eq. a? 5. 

337. Closed at night.]— By 5 & 6 WiD. 4, 

c. xviii., for paving, lighting, etc., among other 
plaices, the liberty of Saffron Hill, Hatton Garden, 
& Bly Kents, In Middlesex, the inliabitante of the 
liberty entitled to meet in vestry or other public 


meetings were empowered to olet»t comrs. who were 
to have the sole superintendence of the paying, 
lighting, & preventing nuisances & obstructi^ 
in “ the several squares, streets, lanes, courts, 
ways, footways, carriageways, passages, & places 
within the liberty : the comrs. were empowered 
to pave & repair all the “ squares, streets,** etc., 
“ & places,** within the liberty ; power was given 
them to light the squares, etc., & places, & to set 
up lamps & other works for lightmg, but not to 
affix them to any private premises without leave : 
the comrs. were authorised to rate every holder & 
occupier of land, etc., in the liberty for the purposes 
of the Act : & they were enabled, at their option, 
to act under the powers conferred by this Act, 
or those given by 67 Geo. 3, c. xxix. Ely Place, 
Holbom, was within the liberty; its site was 
formerly that of the Bishop of Ely’s palace, but 
became vested in the Crown, & was afterwards, in 
1776, conveyed, by the Lords of the Treasury, 
under an Act of Parliament, to a private pei^n 
in foe ; & houses were built upon the site, wite a 
carriageway & footways between them. The 
footpaths were paved & the carriageway gravelled, 
by the inhabitants, voluntarily & at their own 
expense, & were so from the time when the houses 
were built. I'he ways were never repaired by 
the public, nor in any manner dedicated to the 

S ublic use. Ely Place communicated with public 
bioroughfares by gateways, formerly entrances to 
the palace ; the inhabitants closed the gates at 
night, & at other times when they thought fit ; & 
porters employed by them kept out objectionable 
persons. The gates were generally open in the 
daytime ; & the public passed in Ac out, but had 
no right of way. The inhabitants paid poor rate, 
for the liberty, & sewers* rate x—Held : Ely Place 
was not a “ square, street,’* etc., or ‘ place, 
which the comrs. for the liberty could assume 
iurisdiction to pave, under the above statutes. 
Paul v. James (1841), 1 Q. B. 832 ; 1 Gal. & Dav. 
316 ; 10 L. J. Q. B. 240 ; 113 E. 11. 1350. 

338. Obstruction across street— Knocked down 
& not replaced.] — K obkrts v. Kaiui (1808), 1 
Camp. 262, n. ; subsequent proceedings (1800), 
1 Taunt. 495. 

Annotaiions llonlry v. BatljT 

Kq. :i75 ; Hrockumu v. Folkohtono Corpa. (191.J), 

1111. <1 If 


339. ,] — Healey v. Batley Coupn., 

No. 183, ante. t 

340. Interruption acquiesced in — For five years.] 
— Barraclouoii V. Johnson, No. 193, ante. 

341 . For twenty-two years.]— Young v. 

Cuthbkrtson, No. 43, ante. 

342. Weight of evidence.] — Cuinnock v. 
Hartley Wintney Kural District Council, 
Fiugess V. Hartley Wintney Bubal Di.htbict 
Council, Puilups v. Hartley Wintney Bubal 
District Council, No. 195, ante. 

343. By railway line — Presumption against evi- 
dence to dedicate.] — In an action against a local 
authority by the landowners on each side of a 
lane claiming a declaration that the lane was not 
a public right of way, it appeared that the lane 
originally formed part of the waste of a manor, 
& was in 1817 set out as a private occupation 
road by the award of comrs. under a private 
Inclosure Act, that in 1855 a railway was con- 
structed across the lane, since when the railway 
line had been permanently fenced on both sides 
& that there was some evidence of user of the lone 


PART 111. SECT. 2. SUB-SECT. 4.— 
B (•). 

837 1. Hy gait^Closid ai nigM.'i — 


Waixack V. DirNDEK Police Combs. 
0875), 2 K. (Ct. of Sees.) 566; 12 
So. L. li. 361.-HBCOT. 


B. .) — JOUKSTON V. BOTLB 

0853), 11 U. C. R. 101.— CAN. 
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by tbe public for all purposes prior to 1855, & 
since that date as a footway : — Held : (1) the 
user prior to 1855 was insufficient to raise the 
presumption of dedication to the public ; (2) the 
construction of the railway line across the lane 
was strong evidence against any intention to 
dedicate ; (3) the subsequent user was immaterial, 
& therefore the landowners were entitled to the 
declaration & to an injunction restraining the 
local authority from trespassing on the lane. — 
lIoixowAY V . Egham Urban District Council 
(1908), 72 J. P. 433 ; 6 L. G. R. 029. 

Anru^cUion : — As to (1) Coxisd. Fuller v. Cliinpouliam 

R. D. C. (1914), 79 J. P. 4. 

844. Evidence supporting dedication before 

interruption.] — South Eastern Ry. Co. v. Warr, 
No. 232, ante, 

846. Users occasionally turned back.] — PItf. 
claimed an injunction to restrain defts., their 
servants, & agents, from trespassing upon a farm 
of his. Defts., by their defence, acting under 
Local Govt. Act, 1894 (c. 73), s. 2(5, claimed that 
there was a public right of way, & that formerly 
there was a stile at one end thereof, which wiis 
placed there <fc maintained by pKf. his pre- 
decessors in title, & they counterclaimed for a 
declaration of a public right of way. The question 
turned on whetlier there was, or must be deemed 
to have been, dedication of a public footway 
along the track shown on the pleadings prior to 
1822. At that time the farm was leased to one 
G. & remained in his occupation or tliat of his 
family until 1889. It was then occupied by other 
tenants until 1910, when it became vacant until 
1912, & the present tenant entered, <Sc placed the 
obstruction which gave rise to tJie action. JOvi- 
dence of reputation was given as to user by the 
public ever since 1822, & several witnesses proved 
user by the public, but the evidence also showed 
that G. had been in the habit of turning people 
back from time to time. The evidence, however, 
further showed that G. had i)ractically recognised 
the path or admitted to others that it exist^cd & 
that he was unable to stop the usi*r thereof, lu 
the case of the later tenancies there would have 
been apparently no desire to stop people liad it 
not been for the opening of rifle ranges, which 
brouglit a number of soldiers & others to the 
place, many of whom used the path. In tliese 
circumstances : — Held : a dedication prior to 
1822 must be presumed, & pltf.’s claim accordingly 
failed, & defts. were entitled to a declaration as 
asked by the counterclaim subject to the rights 
of ploughing & sowing. — Shearburn v, Chertsey 
Rural District Council (1914), 78 J. P. 289 ; 
12 L. G. R. 022. 

C. Limited Dedication, 

Sec Sub-sect. 0, G., post, 

D. Admissibility of Evidence, 

See, generally. Evidence, Vol. XXII., pp. 63 
ci seq, 

846. Reputation.] — In a matter in which all 
ore concerned, reputation from any one appears 
to be receivable ; but of course it would bo almost 
worthless unless it came from persons who were 
shown to have some means of Knowledge, as by 
living in the neighbourhood or frequently using 
the road in dispute. In the case of public rights, 
In the strict sense, the want of proof of the peraons 
from whom the hearsay evidence is derived, 


being connected with the subject in question, 
appears to affect the value, & not the admis- 
sibility of the evidence (Parke, B.). — Crease v, 
Barrett (1835), 1 Or. M. & R. 919 ; 5 Tyr. 458 ; 
4 L. J. Ex. 297 ; 149 B. R. 1353. 

Annotations : — ^Refd. II. v. Norfolk C’ouuty OounclJ (1910), 
2G T. L. R. 269. Mentd. Do Rutzon r. Farr (1835), 4 
Ad. & El. 63 ; Doe d. Tatham v, Wright (1836), 1 Har. 
A W. 729 ; Evans t*. Taylor (1838), 7 Ad. Af El. 617; 
Ward V. Sufflold (1839), 5 Bing. N. C. 381 : Mortimer v, 
M'Oallan (1840), 6 M. & W. 68; Gorish r.CharUcr (1845), 
1 C. B. 13 ; Hughes v. Hughes (1846), 16 M. Ar W. 701 ; 
Doc d. Welsh t>. LaiigUcld (1847), 16 M.& W. 497 ; Beau- 
fort V. Smith (1849). 4 Exoh. 460 ; Hardcustlo t>. Dt'imUou 
(1861), 10 C. B. N. S. 606 ; yiUlter v. Jorss (1863), 14 
0. B. N. S. 747 ; Oarmarthou Ac (Cardigan Rv. v. ^lan- 
chester & Milford Ry. (1873). L. H. 8 C. P. 685 ; Mors- 
Lo-lUanch v. Wilson (1873), L. B. 8 (\ 1*. 227 ; Evans 
r. Merthyr Tydvll U. D. O. (1898), 79 L, T. 678. 

See, generally. Evidence, Vol. XXII., pp. 123 
ct seq, 

347. Map — General rule.] — A.-O. v. IIounkk 
(N o. 2), No. 35fl, puvf. 

348. Taken by direction of parish over- 

seer.] — A i*oppor-plttt;e map Liken by the direction 
of (he overseers of a pai’ish is no (‘vidonee on an 
issue wliether a i)articular spot of ground is a 
highway or not. — Pollard v, Scoit (1790), 
Peake, 20, N. P. 

349. Evidence of existence of road & of 

highway distinguished.]— In an aetiou of iresptibs 
quare clausum frrgit, deft., in order to prove that 
there was a public Ingliway aeix)S8 the lorius in 
quo, put in ovideneo a copy of a map m/ide by 
order of a former lord of the manor of which the 
land in question forinoLl part. TJie map Jiad l)een 
used, for more than thirty years, by deceiised 
& present stewards of the manor, for the purpose 
of defining the copyholds. 'J'he map set out a 
road aci'oss the Iocuh in quo, but did not desciibo 
it as a highway ; At it was provcnl that other roads, 
similarly set out, were only oeempation roads : - 
Held : tlio ma]) was not admissible amounting 

a declaration by a deceased person as to public 
right, inasmuch as, lirst, tlio map, if a d(^claratiou 
at all, was a declaration only as (o the matter 
in lesjiect of which it had been used, \’u. the 
defining of the copyholds, &, secondly, the map 
itself did nob describe the road as a highway.-- 
Pipe v. Fulcher (1858). 1 E. At E. Ill: 28 
1j, j, (cl, B. 12 ; 32 L. T. (). H. 105 ; 5 Jur. N. H. 
140 ; 7 W. H. 19 ; 120 E. U. 850. 

Annotdtions : - 'Expli, Vvnor i>. Wirral It. I). (J. (1909), 73 
J. P. 212. CoMd. A.-(S. r. Homer (No. 2), |19I3J 2 Cli. 
110. Ke!d. Fowko v. Bermgtou, 119111 2 Cli. 308, 

350. .] -- Mildred v. Weaver, 

No. 293, ante. 

351. Made by persons having knowledge 

of tacts.) — On an appeal against an order of 
justices refusing to alter a provisional apportion- 
ment made under l^rivato 8treot Works Acf, 
1892 (c. 57), quarter sessions refused to admit 
cerLiin old maps which were tendered as ovideneo 
to show that tJie road in question was a highway 
repairable by tlio inhabitants at large* : --Held : 
the maps were admissible if they tended to sliow 
that the road in question was a highway repairable 
by the inhabitants at large Ac if th(To was evidence 
tliat they were made by poi’sons who had com- 
petent means of knowledge as to the facts. — 
VYNER V , Wirral Rural DiHTRicr Council 
(1900), 73 J. P. 242 ; 7 L. G. R. 028. 

Annotalums COTOM^, A.-G. v. llornor (No. 2), 11913] 2 
Ch. 140. Mentd. CababA v. Waltou-upou-TbaiuuH 
U. D. C. (1912). 107 L. T. 159. 

See, also, No. 356, post. 
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t. Parol evidenoeA — ^Whore the quee- 
tion was, in which of two townships 


there was an allowance for road, & 
the grants from the Crown were not 
explMt: — Held: parol ovidenoe was 


admissible. — ^M illru v, I^ajuukh Ac 
Cabr (1834), 3 O. B. 425.-~CAN. 
a. Plan of toumslUp — Showing 
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Sect. 2. — Highways by dedication and acceptance: 

362. — ~^”Made by map maker of repute.] — 

(1) The county being primd facie liable for the 
repair of a public bridge cannot, on an indictment 
for non-repair, without special plea, escape 
liability by casting the burden upon some other 
body. 

On an indictment for the non-repair of a 
bridge the ct. admitted in evidence an ancient 
map purporting to have been made by one C. a 
p(*r8on of repute in connection with maps & 
surveys, proof being given of the custody from 
which it came ; — Sendde : the map would have 
been admissible even without proof of the custody 
from whicli it came. 

(3) The ct. also admitted two maps purporting 
to have been made by the King’s Geographer, 
without proof of the custody from wliich they 
came ; but refused to admit a copy of an old 
minute-book wliich came fr<jm the custody of the 
bridge-reeves of anotiu'r bridge in the same neigh- 
bourhood /IS Ihc bridge in question. — 11. v. 
Norfolk (Viunty Council (1010), 20 T. L. K. 
200; suhHcqnent proceedingn^ 74 J. 1*. Jo. 113, I). C. 

353 , Purporting to be made by King’s 

geographer.] -It. r. Norfolk County Council, 
No. 352, ante. 

354 , Tithe map.] — A.-G. v, Antrobus, 

No. 285, ante. 

355, ,j —A tithe map certified by the 

^'itlie (’omrs. /is a lirst-class map is not admissible 
as evidence of tlie e?Etent of a public right, though 
it may be (‘vidence that at the date the map was 
made ccrt/iin hind was not enclosed from a road, 
or was titli/ible.— Cofehtakk v. West Sussex 
County Counc’il, [1011] 2 Ch. 331; 80 L. J. 
Ch. 073 ; 105 L, T. 208 ; 75 J. l\ 405 ; 0 L. G. H. 
005. 

353 , From British Museum or Guildhall 

Library.] — Ancient maps produced from the 
custody of the Hritish Museum & Guildhall 
Library, there being no evidence that the map 
makers were comiieteut or had any special duty 
to perform in making the maps or that the maps 
had been leceived A /wted on by the public, arc 
not adinissibh* /is evidence of reputation of public 
highways.- A.-G. v. IIouneii (No. 2), fl0l3J 2 
(’h. 140; 82 J.. J. Ch. 330; 108 L. T. 000; 77 
J. V. 257 ; 20 T. L. H. 451 ; 57 Sol. Jo. 408 ; 11 
L. G. IL 781, C. A. 

JfUKituhouK : CODSd. FonnUo r. OfriiiKton, [liUlj " 

aos. Reid, ciotlo r. L. I MU ij a K. B. vsrcj, Mentd. 

I)>8Hrt r. UunniHTton, llUUl 1 C’h. S*2‘2 ; Loiuhm (’oipu. 

11 . Horner (IJHI), 111 L. T. 51‘2 ; Mubkell r. Horuer, 

IIUIAJ a K. IL 10«. 

357, Ordnance survey.] — (1) In an action 

against the owner tV: Umant of two farms claiming 
that a ro/ulway through the farms w/is a jiublic 
highway A: tliai it was obstructed by four gates 
erected tliereon, it was found as a fact that three 
of the four gates were reasonably necessary for 
farm puriioses, that the roadway was a public 
highway k that tlie fourtli gate was an obstruction 
of it : — field : there might bo a dedication by a 
landowner with liberty to retain gates for the 
convenience of his farming operations k a declara- 
tion would be made that the roadway was a public 
highway subject to the right of the owner to 
retain for form purposes the three gates unlocked. 

(2) A map issued by the Ordnance Survey in 
1811 was admitted as evidence of what physical 


features were or were not seen by those who made 
the survey. — ^A.-G. v. Meybick k Jones (1915), 
70 J. P. 515. 

See, generally. Boundaries, Vol. VII., pp. 315 
et aeq. ; Evidence, Vol. XXII., pp. 326 et aeq., 
381 et aeq. 

358. Leases of adjoining property — Purporting 
to grant private way.] — (1) If the owner of land 
has granted to an individual the easement of an 
occupation way over it, then the subsequent 
absolute dedication by him of a footway to the 
public, in the same place, cannot be presumed, 
without also presuming or proving in fact a re- 
lease of the easement by the mdividual ; for with- 
out the release the owner can only bo supposed 
to have given what he himself had, a right of 
user not inconsistent with the easement. 

Where, on the trial of an indictment for driving 
a carriage along, & thereby obstructing, a public 
footway through a narrow lane, the question was, 
whetlicr deft.’s private right of carriageway, 
I)receding the i)ublic user, k inconsistent there- 
with, liad been released or abandoned, & the jury 
were directed that no interruption by the public 
for a less period than twenty years could destroy 
the private right, a new trial, for misdirection, was 
granted, after verdict for deft. 

(2) In order to prove a grant of an occupation 
way through a lane to deft.’s premises, he offered 
two deeds, which purported to be gi*ants by the 
owners of the soil of an occupation way through 
the lane, to tenants of premises situated on the 
opposite side of the lane from deft.’s premises : 
— Held : the deeds were wrongly admitted for that 
purpose. — R. v. Chobley (1848), 12 Q. B. 515; 
12 L T. O. 8. 371 ; 13 J. P. 130 ; 12 Jur. 822 ; 
3 Oox, C. 0. 262 ; 110 E. R. 900. 

AnuotcUions : — As to (1) Refd. Swan r. Sinclair, [1925] A. C. 

227. (hnerallih Mentd. H. •»’. CTioklado (1849), 12 

L. T. O. S. 318 ; II. r. IlnsHcll (1854), 3 E. JL 912 ; 

H. 11 . Jolmbon (1890), C Jur. N. S. 553; CrosHloy v. 

Lifflitowler (1807), 2 Uh. App. 478; Scrutton v. Stone 

(1893), 9 T. L. 11. 478; Hams v. Flower (1901), 90 L. T, 

009. 

359. Indictment — For non-repair — Submitted to 
or prosecuted to conviction.] — (1) Indictment 
against a township for not repairing an ancient 
highway. J'lea, not guilty. On the trial a record 
of ail indictment against an adjoining township 
for non -repair of a part of the same line of road, 
k to which that township had submitted, was 
received in evidence ; — Held : it was properly 
received as evidence that the whole highway was 
ancient. 

(2) By a Navigation Act, the proprietors of 
the navigation were required to keep the above 
road in repair, k were declared to be liable to 
indictment if it was out of repair : — Held : this 
enactment did not relieve the township from their 
common law liability to repair the road. — R. v. 
Bhtghtside Bierlow (Inhabitants), R. v. 

A'rTERCLIFl'E CUM DAUNAL (INHABITANTS), R. V. 

Tinsley (Inhabitants) (1849), 13 Q. B. 933 ; 3 
New Mag. Cas. 230 ; 4 New Hess. Cas. 47 ; 19 
L. ,T. M. 0. 60 ; 14 L. T. O. 8. 103 ; 13 J. P. 716 ; 
14 Jur. 171 ; 110 E. R. 1520. 

Annoiation : .Is to (2) Consd. Macclesflold Corpn. v. G. C. 

ily., UU1112 1V. B. 528. 

300. For obstruction — Subsequent pro- 

ceedings brought by former defendant.]— A ver- 
dict of guilty, k judgment thereon, in an indict- 
ment for obstructing a public highway, cannot 
be pleaded as an estoppel in an action brought 


alitncance for road A A copy of the the surveyor-general, is adnilsslblo to materials, the plan was compiled. 

original plan of a township sho^ving prove such allowance, although it does Baoqklky v. Bbndku (1834). 3 O S 

an ailowanw for a road, cortlflod by not appear by whom, nor from what 
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by the party convicted against a third person 
for using the way. 

No doubt the judgment in the indictment may 
be given in evidence upon the trial of the issue 
as to whether the Jocua in quo is a public highway ; 
but it cannot be pleaded as an estoppel (Alder- 
son, B.). — Petrie v. Nuttall (1850), 11 Exch. 
609 ; 25 L. J. Ex. 200 ; 20 L. T. O. S. 201 ; 20 
J. P. 439 j 4 W. K. 234 ; 150 E. R. 957. 

AnnotaiUyn : — ^Mentd. Caine r. Palace Steam Shipping Co., 

tl907) 1 K. B, 670. 

See, further, Estoppel, VoI. XXI., pp. 150 et 
aeq. ; Evidence, VoL XXII., pp. 280 et seq, 

361. Report & estimate of deceased surveyor — 
In course of duty.] — About the year 1835, under 
the powers of a local "furnpike Act, a new turn- 
pike road was construcUHl k. was carried over a 
canal, now owned by pllfs.’ by a bridg<' erected 
by the road trustees. Tliis road ceased to be a 
turnpike road in 1875. The bridge, whudi was 
situate in a county borough, of which defts. were 
the highway authority, replaced an accommodation 
bridge erected by pltfs.* predecessors in title. 
Owing to mining operations the bridge' A& the canal 
subsided, & pltfs., acting reasonably for the pro- 
tection of the canal, rais(*d the banks, with the 
result that the level of the water came* so near 
to the under-surface of the bridge that the latter 
became an obstruction to the navigation ; the 
bridge was also dangerous to tralhc ^jassiiig over 
it. In an action by pltfs. in elTect to compel 
defts. to abate the nuisance, it wiis agreed between 
the parties that the bridge should be recoiLstructed 
at its original level, the cost of the work to be 
ultimat(‘ly borne by tlio i)arti('s acc'ording t^o tlu'ir 
respective legal liabilities /ic/d ; (1) irutsruuch 
as the obligation to reconstruct did not authorise 
defts. to create a nuisance, they were lial)l<* f<3r 
the cost of raising the bridge to it.s original lev**l 
as well as for the cost of reconstruction; (2) a 
report As an (‘stiniatii preparetl by the tla'u sur- 
veyor of th(» road trustee's with referc*nce to the 
construction of Uie turninke road w<*r«' in the 
circumstances admissible in (‘viilenci' as entries 
made by a deceiisi'd olUcial in the ilisc barge of 
his duty. — Noimi Staff(ii{Dsjiii{e JIy. Co. r. 
Hanley (Johpn. (1909), 73 .1. P. 177 ; 20 T. E. H. 
20 ; 8 L. G. U. 375, i). A. 

Sec, (jeneralhj, Evidence, Vol. XXII., pp. 110 
ct 8cq» 

362. Evidence of user of adjoining land.] — 

OOAT^ V. llKltEFOllDSlUllE OolJNTY (UUTNCIL, 

No. 230, ante. 

See, (jenerally. Evidence, Vol. XXII., pp. 71 
el aeq. 


Sub-sect. 5. — Dedication of Koads 

ALREADY IN EXISTENCE. 

363. Occupation road— User by public -Does 
not affect private rights.] — (1) One who has a 

grant of an occupation way may declare in case 
against the owner of the land over which the 
way loads for obstructing it, although it be proved 
that the public in general had used tlie way with- 
out denial for the last twelve yeai's. 

(2) The terminus ad quern being laid to be a 
public highway is proved by evidence of a public 
footway, though such description of the terminus 
might have been bad on special demurrer, as not 
being sufTlciently certain. — Allen v. Ormond 
(1806), 8 East, 4 ; 103 E. K. 245. 

AnnataHnns :—A8 to (1) v. Loiich (1841). 3 

L. T. O. S. 60. Refd. U. f. St. Weouard » <1834), 

6 O. & P. 582. 

J. — VOL. XXVI. 


364. .]—(!) In 1838, the occu- 

pier of a field called the Hall (Mose, took ilown the 
old fence As added to the field a strip of land 
adjoining a public road. In an action for a tres- 
pass committed upon the strip of land about a 
year afitu* it htul been taken in, the declaration 
described the locus in quo as the Hall Close : — 
Held : it was properly described. 

(2) Tht'it^ may be both an occupation way & 
a public highway over the same road, for it- does 
not, on becoming a liighway, cease to Im‘ an occu- 
pation way. — B uownlow v. Tomlinson (IS 10), 1 
Man. G. 4S4 ; S Howl. 827 ; 1 Sc(»tt, N. H. 
426; 133E. II. 423. 

365. No formal adoption.] — An 

award under an inclosun^ Act in ISIO set out 
certain public roads & private occupation roads. 
One of the occupation roads was a soft i‘oa<l, it 
Iwvd no gale at either end, tSi the i»ul)Ue used it 
without any interlenmee. On twt) occasions tlu' 
inhabitants had r(4)aired it by subscription • - 
Held: there had b(‘en sullicieut dedi(‘atiou 
user to render the parish liable to ri'pair, although 
they liad neviT a(io})k'd the itiad in (piestion. - 
H. v. JloRLKY (INIIAHIT.VNTS) (1863), 8 E.T. 382; 
27.1. P.771; IIW. P.133. 

366. Whether capable of dedication.] - 

It. V. Hradfield (INIIAUITANTS), Xo. 265, ante. 

367. Granted in consideration of rent- 

charge— Effect of dedication —Whether rentcharge 
extinguished.] —A rentcharge issuing from lands 
adjoining certain roads, tk granted at a tinu' when 
tlie roatls wi'Ih* private* oeenpation roads, in respect 
of thiJ use of such I’oads At tlie use of a s<*wej* laid 
de)wn in one of tlumi, is not/ d(*t<*rmined hy th(5 
roads becoming Jiighways repairable* hy tlui iii- 
habilaiits at large*, At the* He*we*i* be*eoniiug ve*ste*el 
in, At diseontiniK'd by, the* lo(*al authority; At it 
iuatU*rs not that the* grantor of the n*nteharge 
had cove‘nanted in the* grant te) ke‘t*p the* remds At 
se*we‘r in repair. — MERiU‘ri*T v. BrnDeiES (1883), 47 
.1. P. 775. 

368. Road made pursuant to Act of Parliament 
— Limitation to certain persons -Effect of user by 
public.) — It. V. St. Penkdkt, Pamhuiduk (In- 
habitants), No. 317, ante. 

369 . .| -Gu\nd Suiibey (’anal 

Co. V, Hall, Ne>. 203, ante. 

370. For limited period —Performance of 

statutory obligations by inhabitants -Whether 
amounting to adoption.] — It. r. MELLem, Ko. 86.5, 

post. 

371. Road laid out as private road — 

Adoption question of fact.] — It. i\ VVrkuit, No. 186, 
ante. 

372. Private right of way -Partial dedication — 
Whether private rights affected.] — (’as<* fe>r ob- 
structing a riglit of way b(*tw(‘e*n twe> speeuliod 
termini over a close*. Thej way was claime'd as 
appurtoiuint to a messuage in gt*noral terms, 
without reh'ivnco to any ohligalion l/O re'pair. 
On the trial of an issue Joined on a traverse of 
the right of way, the easement proved was a right 
to pass forwards As ba-ckwards over every i)art 
of the close, & not merely between the termini 
specified in the declaration ; Ac it was shown that 
the easement was enjoyed under a grant tlu'roof 
to I)., his heirs, U*nant8 Ac assigns, Ac to certain 
other pcirsons. The easement was granted in 
1675 ; there was evidence tliat, for ten years n(*xt 
before the commencement of the action, part of 
the way claimed had become public ; — Held : 
not necessary to state in the declaration tliat 
such part liad become public. 

The cases show that the acquiring a right of 
way by the public does not destroy a previously 
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Sect. 2 . — Jlighwaye by dedicatwi and aeeej^n^: 

Suh-SPHs , 5 <fc 8. A B„ (’•< -P*. A.. F. & Q.] 
existing right of way over tho same line ; but 
tlie private ligiit of way must be pre^ously 
existing (I'A’rrKiisoN. J.)-— Duncan ii. ^uch 

(1845), (J Q. H. 1>01 ; H L. J* Q* B. 18o , 4 L. I. 
O An ; 0 Jur. 840 ; 115 K. K. 341. 

373 ^ Interruption of user by railway— 

Presumption.] — 1 1 oiJaOwa y v, Egiiam Urban 
JJJflTHKT (V>UNf’iL, No. 343, unic. 

374. Footpath set out under Inclosure Act — 
Whether capable of dedication as roadway — Effect 
of user.]— A lane in the seaside town of H., wliich 
ran from the High Hireet to the top of tho clilT, 
^ varied from six feet to four feet four inches in 
width, liad in 1811 been set out under an award 
by the* Inclosure (^omrs. under tho S. Inclosure 
Act, 1800, os a public footpath. In 1903 the S. 
Urban District (Wncil erected in the centre of 
the footpath an iron post to i)revent tlie lane 
being tised for wh(‘eled vehicles. Deft, liaving 
overtlirown tlie post, th(‘ district council brought 
an action against him in respc'ct of the alleged 
trespass, claiming damages & an injunction ; & 
claiming iurther a declaration that the lane was 
a public footiiath V(‘sted in the council & under 
th<‘ coun( iPs control, that it was not a carriage- 
way. I)c‘ft. contended tliat tho land was a iiublic 
highway lor all persons to go & return on foot, 
^ with all mfiimcT of beasts Ac. vehicles, ^ alleged 
that since tho award of the comrs. ther<‘ liad benm 
a dedication of tho way as a caii road. Alter- 
natively, he* contended that before or since the 
award th('ro had b<‘en a private right for the class 
consisting of the owners Ac oecupiers of S. to use 
the way lor carts. The evidence showed, on the 
one liand, tliat ^vhen carts W(Te driven through 
th(* land the foot-passengers were obstnicted, & 
liad to wait until the carts had completed their 
jiossage, Ac, on tlie other hand, that for num* than 
forty years past barrow caris, Bometimes drawn by 
donkeys or })oni<*s, had been continuously used 
in the lnne:-J/e/d; (1) the action, being in 
substance one for damages for interference with 
pltfs.’ properiy, could be maintained without the 
A,-(l . being made a pari y ; (2) the user for wheeh'd 
tralVic was in its inception Ac all along a jiublic 
nuisance, Ac no length of lime could legalise it, 

043 regards dedication, no one hud the power 
to d(‘dicate ovon with the consent of the local 
authority.— S hkuinoiiam Urban District (\)un- 
(IL V. IIOLHKY (1901), 91 D. T. 225: 08 J. P. 
395 ; 20 T. D. P. 402 ; 48 Sol. Jo. 410 j 2 L. G. 11. 
744. 

‘--Js to (1) Refd. A: Spalcltng It. (\ 

UarutT, tlUOTJ 2 K. 11. 480. 


StTB-HKOT. 0 .— llKSTRIOnsn OR CONBITIONAB 
Dedication. 

A. liestricHom as to Mode of User, 

375. Whether possible.] — As tliero may be a 
dedication of a way to the public for a limited 
purpose though there cannot be a dedication to 
a liiuited part of the public, there may be a dedica- 
tion of water, by a local board of health or water 


CO., whose property the same is, to the public 
for a limited purpose, as for instance, to the use 
of cattle & horses during stated hours & on speci- 
fied days. — H ildreth v, Adamson (1860), 8 
O. B. N. S. 687 ; 30 L. J. M. C. 204 ; 2 L. T. 359 ; 
26 J. P. 645 ; 8 W. R. 470 ; 341 E. R. 1296, 

376. Towing path.] — P ierse v. Fatjconbero 
(Lord) (1767), 1 Burr. 292 ; 97 E. R. 320. 
AnnalalioiM : — ^Re!d. Ball v, Herbert (1789), 3 Term Bcp. 

263. Mentd. Mathews v. Warner (1798), 4 Vos. 186. 

377. On banks of navigable river.] — 

Winch v, Thames Conservators, No. 36, ante, 

378. Dedication as public footpath — ^Land 

vested in company for statutory purposes.] — 
Grand Junction Canal Co. v. Petty, No. 226, 
ante. 

Power of corporate bodies to dedicate, see, 
generally i Sect. 2, sub-sect. 3, E., ante, 

Whether a highway .] — See Nos. 34, 35, 

ante, 

379. Dedication as public footway — Subject to 
existing private carriageway.] — R. v. Ghori.ey, 
No. 368, ante, 

380. Effect of limited dedication — Whether 
dedication for all purposes.] — A pier was built on 
the wastes of a manor by funds supplied by volim- 
iM*y subscriptions, the lords assisting in the erec- 
tion. By their Act of PaiJiament a co. was 
authorised to make a railway on & over the pier, 
& the devisees in trust of the manor were autho- 
rised to grant a lease of tlie pier to the co., subject 
to the sanction of tlie Ci). of Ch., but upon an 
application to the ct. for that purpose, the ct. 
refused to sanction the lease, as not being bene- 
ficial to the cesiuia que trust. The co. then, with- 
out proceeding in the ordinary way, under Lands 
Clauses Consolidation Aei, 1845 (c. 18), to take 
possession upon paying compensation, or other- 
wise, entered on A& took poBsession of the pier Sc 
proceeded to make a railway thereon. The 
trustees then filed their bill, & by motion sought 
an injunction to restrain the co. from taking such 
possession & constructing such a railway : — Held : 
the lord of the wastes of a manor did not, by 
dedicating it to the public for special purposes 
as a way, constitute it a highway for all purjioses, 
Sc the railway co. had no authorify to enter on 
the land so dedicated for the purposes of their 
line, without proceeding regularly under Lands 
Clauses & Railway Clauses Consolidation Acts, 
Sc an injunction was granted on that ground to 
restrain the co, fi*om continuing in possession of 
tho land without taking the steps required by 
above Acts, Sc making compensation. — Thomp- 
son V, West Somerset Minerai. Ry. Co. (1857), 
29 L. T. O. S. 7 ; 21 J. P. 278 ; 6 W. R. 296. 

381. New road substituted for old churchway — 
Whether limited dedication of new road possible.*) — 
Farquhab V, Newbury Rural Council, No. 
224, ante. 


B, Restrictions as to Time of User, 

382. Dedication for limited period — Whether 
possible.] — Dawes v, Hawkins, No. 270 , ante, 

383 . ,] — CoRSELus V, London 

County Council, No. 222 , ante, 

384. Bridge— Public user confined to times 
when road dangerous.] — (1) Upon not guilty to 
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375 1. IVhether Where a 

piece oC land had been dedicated to the 
puhlio for UHC as a hUrhN%ay & the 
public has accopUMl it, it luusi he used 
biibject to such restrictions tSi Itniita- 
tious as the donor has placed upon it. — 
tmoUNDWATKR V, WATERMAN (1913). 


!•> iu. rt. 


IS. IS. it. 


CAN. 

b. Hoad used for paasaoe < 
n^es, cattle, dt paasefigera — Wheiht 
carta rf* carriages may use road ] — 
puhlio road which has been used froi 
t^e unmoniorial fur all purposea us< 
fill to the public, thouiTu it has onl 


been used for the passa^gre of horses, 
cattle Sc passengers, may, on the intro 
duotion of carts Sc oaxriam into tho 
district, be used as a public road for 
carts, etc., provided It bo capable of 
beins: so used from one end to the other. 
— Mackenzie v, Bankkb (1868), 6 
Maeph. (Ct. of Scss.) 936 ; 4U Sc. Jui: 
635.— SCOT. 
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an indictment against the inhabitants of a county 
for not repairing a public bridge, it is competent 
to dcfts. to give evidence of the bridge having been 
repaired by private individuals. 

(2) A bridge may be a public bridge, which is 
used by the public at all such times iis are 
dangerous to pass through the river.— K v 
(Inhabitants) (1814), 2 M. A s! 

; 1U& xli. It. oTu. 

fo (2) Reid. Mercer r. Woodpate (tSG!)), 

1j. XV, o ij|. xJ. Ju, 

385. Public user confined to times of flood 

—Evidence of restriction.] — A bar ocrciss a public 
bridge kept locked except in times of Hood, is con- 
clusive evidence that the public have only a limited 
right to use the bridge at such times, & if an in- 
dictment for not keeping it in repair, states that 
it is used by the King’s subjects, “ at their free 
will & pleasure,” the variance is falal. — R. r. 
Buckingham (Marquis) (1815), 4 Camp. 180, 
N. P. 

AnrMtation Refd. R. v. Lyon {lS2r)), 5 Dow. & Ry. K. D. 

386. Road impassable in winter.] — K. v, 

Braii^ford (Inhabitants) (18G0), 2 L. T. 508. 

C, Rcsiriciions as to Persons Using. 

ZS7, Dedication to public — Subject to certain 
exceptions — Persons carrying coal.] — Where a 
landowner suffered the public to use, for several 
years, a road through his estate for all purposes 
except that of carrying coals: -Held: this was 
either a limited dedication of tlie road to the public 
or no dedication at all, but only a licence revocable, 
& a person carrying coals along tlie road after 
notice not to do so, was a tresiiasser. 

Scmhlc : there may be a limited dedication of 
a highway to the public. — S tafford (Marquih) 
V. COYNKY (1827), 7 B. A C. 257 ; 5 L. J. O. S. 
K. B. 285 ; 108 E. H. 710. 

ArmniaiionH : — Reid. Lo Novo v. Mlle-Eii<l 01<i T<»wu VcHtry 
(1858), 4 Jnr. N. 8. GGO ; Duwos r. Ilawkltin (18G0), 7 
Jur. N. a. 262 ; Uildreth v. AdiiTrihon (1860), 8 V. B. 
N. H. 5S7 ; A.-G. v. Romor (No. 2), IIDIG] 2 (’Ji. HO. 

388. Dedication to limited portion of public 
Inhabitants of parish — Effect of attempted limita- 
tion.] — POOLK V. Hu.skinson, No. 104, <nUe. 

389. — .] — Tlie dedication by the owner 

of the soil of a right <jf way from continuous 
user can only be presumed in favour of the public, 
not of the inhabitants of a j)articular j)arish.--' 
Bermondsey Vestry v. Brown (1855), h. K. 

1 Eq. 204; 35 Beav. 220 ; 13 L. T. 571; 30 
J. P. 118 ; 11 Jur. N. S. 1031 ; M W. K. 213 ; 
65 B. R. 882. 

Annolations : — Refd. Vernon v. St. .Tames, Westminster 
Vestry (1880). 16 Oh. D. 449 ; HliPniiuliam V. J). (\ t>. 
Hulsey (1904), 91 L. T. 225. Mentd. Nuuputon L. B. v. 
General Rewaffo Co. (1875), L. IL 20 Eq. 127 : A.*(J. r. 
Biphosphated Gnano (’o. (1S79), 11 Cli. 1). 327 ; Walluspy 
L. B. V. OroocT (1887), 36 Ch. D. 593. 

390. .] — Hildreth v. Adajhhon, No. 375, 

ante, 

Persons going to church.] — See No. 221, 

ante, 

D, Dedication Subject to Rights of Oieners. 

391. Right to cross pavement —With heavy 
loads— Injury to pavement.] — St. Mary, Newing- 
ton, Vestry v, Jacobs, No. 587, post, 

392. Right to improve & alter — Dedication by 
local authority.] — Arnott v, Whitby Urban 
District Council, No. 554 , post, 

393. Right to support building— Exposed party 
wi^.] — Pltfs. & defts. were the owners of two 
adjoining houses in London. The houses were 
very old & had been built together so as to be 
mutually dependent upon one another for support. 
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^ey were separated by a paHy wall. Defts., 
having resol to rebuild IJieir house, served 
* party M^all notice under liondou 
Building Act, 1894 (c. ccxiii), & the parties, in 
^cordanco with the provisions of sect. 91 of that 
Act, appointed their respective surveyors. The 
house was pulled dowm & rebuilt thirteen feet 
furtlier back from the street, & defts. oonveyocl 
tlie variant thirtt'cn feet strip to the County 
Council, who^ dedicatiMl it to the public. Tho 
effect of setting tlie house back was that the 
party wall was loft exposed to a depth of thirteen 
feet & rendered unsafe by the withdrawal of tho 
support of deft.’s liouse. Subsequently to tlio 
dedication the surveyors made an award ordering 
defts. to erect on tlie edge of the strip so dedi- 
cated a pier for the support of tho exposed jiorlion 
of the party wall. In an action brought to tnihireo 
the award, & also to i*eeover damages at common 
law for the withdrawal of the support afforded 
by the building pulled down ; dlvld : the award, 
in ordering tho building of a pier on tlie vacant 
strip of land, was not bad, <‘ither by reason of the 
fact tliat tlio site liad been dedicated to the public 
as a highway, or that, subjecti to the* rights of 
the public it was tho ])roi)erty of third persons, 
for the public by tho dedi(‘at ion, & the (’‘oimty 
Council by the coiiveyane(*, took Kubjeet to tho 
statutory rights of pltfs. under the above Art. — 
8 elby V, WiirTBHKAD A Co., (19171 I K. H. 735 ; 
85 L. J. K. B. 971; 115 1.. T. 590; 81 J. V, 
155 ; 33 T. L. B. 214 ; 15 I.. (1. U. 279. 

Right to obstruct or maintain existing obstruo- 
tlons.l — See Part IX,, S(»ct. 2, siih-seiJ. 5, post. 
Limitation on capacity of statutory authorities to 
dedicate.] — AVr Sect. 2, suli-sect, 3, E., ante, 

K, Dedication Subiect to Toll, 

394. When presumed.]- -If a poi'son claiming 
a toll for passing over an highway, Ciui show that 
the libeiiy of passing over tho soil, A tho taking 
of toll for such ])nssage, arc both iimnemorial, A 
that the soil A the tolls wore before the iimo of 
legal meniory in the* same hatnis, though severed 
since, it shali be presumed that the soil was origin- 
ally granted t/O the imblie in consideration of tin* 
tolls ; A such original grant is a good considora- 
tion to support the demand. —Pklh AM (liORD) v. 
Pi<qvKRS(HLL (1787), I Term Rep. 550 ; 99 E. R. 
1.395. 

AnvololiouH .—Refd. Ulckuulrt r. Bonm-lt (1S23), I B. Si G. 
22.i ; Hfuly r. Jiymr (’orpn. (182S), 5 BniR. 91 ; .leaklin 
V. llRivi-v (18.35), 2 (Y. ^f. Sc K. 39.1 ; IJraufoit i. Smith 
(1819). 4 Exch. 450 ; Wo8lov(*r r. IN-ikinn (1859), 5 ,Jui. 
N. S. 1352 ; Brecon MarketH Go. v. Neath .V lliccou lt> 
(1H72), J.. II. 7 C. V. 555; Dalton r. Amrim (18H1), 6 
App. Guh. 710 ; A.-O. V. HIuiphoti, [1901 J 2 ('h. 671. 

395. Right to dedicate— Subject to toll traverse.] 

— BRprrr v. Bkalem (1830), 10 B, A (J. 508 ; 
Mood. A M. 415; 5 Man. A Ry. K. B. 433 ; 8 
L. J. O. H. K. B. 141 ; 109 E. It. 539. 

AnnoUdwnH — Refd. Brecon Markets (3o. v. Neath Sc Breeou 
By. (1872), L. It. 7 (\ 1’. 555. Mentd. Boauinont v. 
Mountain (1834). 10 BJiig. 404 ; Woodward e. C’otton 
(1834), 1 (T. M. & l{,4l; Pirn r. (Mircll (1840), G M, & W. 
234 ; Boaufort v, .Smith (1849), 4 Kxch. 4.50 ; York 8c 
North Midland Hy. v. R. (1853), 22 L. J. Q. B. 226. 

398 , Apart from statutory authority.] — 

Austeubekry V, Oldham Coupn., No. 71, ante. 
Highway tolls generally, see l*art V., Hect. 6, 
sub-sect. 1 , post, 

F, Dedication Subject to Market Rights, 

See Nos. 1591-1693, post, 

Q, Proof of Limited Dedication, 

397« Necessity for proof.] — W hittakkr v, 
Rhodes, No. 1508, post, 

X 2 
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Highways, Steeets and Bbidges. 


Sect, 2. — Highways hy dedication and acceptance: 

Sub-sect, 0, G, ; s^-aects, 7, 8 9, i ^. <fc C.] 

398rbnus”or~ proof.] — II., a shopkeoper, was 
cliarged, under ^‘own Police Clauses Act, 1847 
(c. 89), s. 28, with unlawfully exposing for sale 
articles of fui'niture on the pavement of the street. 
Evidence was given that previous occupiers had 
not exercised any such claim or right to put goods 
there, except on a few late occasions. U. claimed 
the right to put goods there, & the justices thought, 
as this claim was bond fide^ they wore l>ound to hold 
their hands, k, dismissed the summons : — Held : 
the justices were wrong, k no claim of right was 
admissible unless & until If. proved that the 
pavement had been dedicated subject to Ids 
claim.- -Lkk'Ksteh Uiihan Sanitary Aitthouity 
r. IlOLlJiNli (L8SS), 57 Ji, J. M. V, 75 ; 52 .1. P. 
788, D. C. 

yf - Retd* Oi>nnsliuw r. I'ickeriiijif (1912), 11 

L. G. Jl. 1 12. 

399. Sufficiency of proof.] — S. was occupier of 
a stable situatc^d in a metroi)olitan mews, the 
folding doors of which opened outwards, & had 
dung pits with walls built outside, k he k his 
prede(‘eHSorH iiad since 1790 been in the habit 
of cleaning carnages while these stood in the 
mews. Th(*re was no pavement on the side of 
the mews, k the dung pits k folding doors extended 
one -third across the mows. H. was charg<»d with 
not nmioving carriages from the stre(‘t or m(»ws 
when requested by the vestry : — Held : the 
statutes (Metropolilan Management Acts] did not 
apply to mews which were not streets, but pas- 
Hag(*8 d(‘dicated by lh<* owners subject to the uses 
which wen* made by S. of the passage. 

It may la* v<*ry true that vestries liave the 
powers of Hurv<*yors of Idghways, but all such 
powers refer to highways including btn*(»ts which 
are (ledicaU*d absolutx'Iy to tlie public, k not as 
taking away tht* rights of thoH(* who have dedi- 
cated their lands to the use of the* highway subject 
to certain uses, 'rhe b(‘8t proof of the terms of 
the dedication is the usage which has jire vailed 
in the use of this stre<*t (Pookhuun, (\J.). 

Tliero had been (ualy a (h'dication by the owners 
of this land as mews, k 8ubj(»ct to the uses which 
are made by those who have stabh's in the mews 
(Lush, .1.), — (hiEi,HKA Vestry v, Htoddaud 
(1879), 12 ,1. P. 782, 1). 0. 


HI7H-SE(T. 7. — llKUnTAT. OF EvII)1:N(‘E op 
Dedication, 

400. Absence of evidence of repair by inhabi- 
tants.] — D avies v, Stefuenh, No. 210, ante, 

401. .J — A.-(L V, WATfxmuKuRALCknjNrii., 

No. 192, ante, 

402. Acts Of ownership — Collection of tolls— 
Looks on partly navigable river.]— S impson v. 
A.-(l., No. 199, ante, 

403. .] — A.-G. V, Lindsay-IIooo, No. 263, 

ante, 

404. Non-user by public.] — Y oi^ng v, Cuth- 
BERTSON, No. 43, ante, 

406. Obstruction*] — Y oi^no i». Cuthbertson, 
No. 43, ante. 

Interruption of user generally, sec, generally. 
Sub-sect. 4, B. (c), ante. 


Dedication subject to obstruction.] — See Part IX., 
Sect. 2, sub-sect, 6, post. 

Intention to dedicate.] — See, generally. Sub- 
sect. 2, ante. 


Sub-sect. 8. — Extent of Dedication. 

403. As to subjacent soil.]— S ciiweder v. 
Worthing Gas Light 4c Coke Co. (No. 2), No. 598, 
post. 

Bights of owner in subjacent soil, see, generally, 
Pai-t V,, Sect, 2, sub-sect. 2, post, 

407. As to surface of road — Road on building 
estate — Hall only of road made up.] — Deft, in 
the action, now applt., laid out k developed his 
property as a building estate in accordance with 
a plan approved by pltfs., the local authority. 
The plan showed a proposed road bounded on 
the north by th<* boundary fence of a park belong- 
ing to pltfs., k having, on either side of it, dotted 
lines indicating intended footpatlis foi*ming part 
of the road, wliich, in accordance with the bye- 
laws, was of the total width of forty feet. Deft, 
built houses on the southern side of the road over- 
looking pltf.’s boundary fence k made up k 
metalled the road for one lialf of its width next 
to the houses. The further or northern half of 
the road next to pltf.’s fence was left unmetalled 
k untouche<l. The evidence showed that for some 
three years before action brought the road, w'hicii 
connoci<‘d two public liighways, had been un- 
inteiTui)UMlly used as a t horouglifare by iiedes- 
trians, cyclists, k carts, the metalled pari being 
used in preference to the unmctalled part. Pltfs. 
had reccmtly opened a gate in their boundary 
fence k were carting building materials across 
the unm(*talled poii/ion of the road k the part in- 
tended to be nppropriat(*d for a footpath. Deft, 
objected on ilie ^ound that the umnetalled por- 
tion was not subject to any public right of way k 
that, ov(*n if it wore, pltfs. wore not entitled to 
take their carts ovtT tlie path appropriated solely 
for tlie purposes of a footpath. Thr* judge found 
as a fact that there had been a dedication of the 
whole width of the road as a highway, k held 
that jiltfs., as adjoining owners, were entitled at 
reasonable times tSi to a reasonable extent to cross 
on foot or with vehi(*les the portion of the highway 
ajipropriated as a footpath, k the Ct. of Appeal 
ahirm(‘d his decision : -Held : as regards dedica- 
tion, there was no sufficient ground fur disturbing 
the decisions of tla* (1:3. below uj)on a question ot 
fact, k pltfs. as adjoining owners wi‘re entitled 
to the access which they claimed. — Kovvi.ey v, 
Tottenham Urban District (’ouncil, [1911] 
A. C. 95 ; 83 L. J, (li. 111 ; JIO L. T. 516 ; 78 
,J. P. 97 ; 30 T. L. B. 168 ; 68 Hoi. Jo. 233 ; 12 
J. G. B. 90, U. L. ; affg, H. C. sid) 7tont. TorrEN- 
HAM Drban District Council v, Howijey, 
[1912] 2 Vh, 033, C\ A. 

Annoiait4m Refd. Porter r. Tottenham U. D. C., [19H] 

1 K. B. 6g:i. 


Sub-sect. 0. — ^Acceptance. 

A, Voider Highway Art, 1835, ,9. 23, 

As a condition precedent to highway being 
repairable by public at large, see Pail VI., Sect. (J, 
sub-sect. 4, C., post. 


PART 111. SECT. 2, SUB-SECT. 7. 


0 . l*roof of onain of rood.)- -11. r. 
fJHKAT WESrERN PY, CO. (1872), 32 
U. C. U. a06.~<JAN. « oa 


4. Proof of impoasibiWy of dedi- 


etditm .} — Open user by the public of a 
way aa of right ratses a preaumptiou of 
the public right, &. when auch user ia 
proved the ontta lies on the person who 
seeks to deny the Inference from such 
user to show that the state of the tiUe 


was auch that dedication was impos- 
sible, & that no one capable of dedicat- 
ing existed. — Surveyor General v, 
Kean (1892), 7 Nfld. L. It. 683.— 

NFLD. 
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Part 111.- Origin and Proof of Highways. 


B. By Public User, 

408. Necessity for acceptance.]— B. c. Mellob, 
No. 8flu, post. ' 

408. — — .] — Fishkb V. ruowsE, Goopeb i'. 
Waxkee, No. (50, ante. 

^’ako- 

LINK), No. 181, ante, 

-•]— Mackett V. Herne Bay Combs., 

No. 182, ante. ’ 

412. Evidence of acceptance— Whether fornuki 
adoption necessary,] — it. v, Leaius (Inhabitants), 
No. 22.>, ante, 

413, Application of Highways Act, 

1835 (c. 50), s. 23.] — Robphits v. Hunt, No. 879, 
post. 


414, User by pubUc.]~CuBiTT v, Maxse 

(Lady Cakolink), No. 181, ante, 

415, — Repair by inhabitants at large.] — 

(1) riio iiiliabitants of a parish arc not bound to 
the repair of a way, used by the public & repaired 
by the parish for more than twenty years, if thoic 
bo no owner who could dedicate the way to the 
public, k tlie repairs by the parish be shown to liave 
been begun k continued under a mistaken notion 
of the liability of the inliabitants to re])air, 

(2) 'rhe inhabitants arc bound by such repairs, 
if made with full knowledge of the facts, k with the 
intention of taking upon themselves the public 
duty. 

(3) Seynble : roads set out under an inclosure 

Act do not by presumption of law belong to the 
adjoining owners, —li, v. Edmonton (Inhabitants) 
(1831), 1 Mood, k U. 21, N. l\ \ 


Annolaiions : --Js to (I) ic (2) Refd. 11. r. Blakoinoro (18r»2), 
2 Don. tlO. ..ii to (.{) Reid. Central London ll>. v. Citi 
of Loinlon Laud Tax Goinrh., [11)11 J 2 Gh. 407. 


416. Loss of right to adopt --Roads authorised 
under private Act of Parliament.] — Magkktt v, 
ilEiiNE Lay CoMiis., No. 182, ante. 


C. By Acts of Jliyhtoay Author it y, 

417. Repairs by local authority.!— Wli ere deft, 
has beoji ac(piilU‘d <jn an indictment for not 
reiiairing a road, the ct. xvill not grant a new trial ; 
yet tli(*y will, under very special circumhtances, 
suspend the (‘iitry of judgment, so as to enable the 
pai'ties to have the question reco]Jsid(*r<‘d upon 
another indictment, without the* prejudice of the 
former judgment. 

TJiorc is ('vidence both of the user of it as a 
highway in the instances of gravel carried over it 
for the r(‘pair of otlu'r liighways in the parish, k 
of Jepairs by the )jarish (Loud Eixenbouough, 
C.J.).-- U. V, Wandswoktii (Inhabitants) (1817), 
1 11. & Aid. 03 ; 100 E. IL 23. 

AnnotaiioBB : ~ Mentd. llanslon r. Ktlcridgc (1818), 2 C'liil. 

278 ; U. V. Sutton (1883), 5 H. A Ad. 52 ; A.-G. v. Hojrors 

(1843), 11 M. AW. G70 ; Jt. r. Gncklado (1811)), 13 .Jur. 33 ; 

Jl. r. SouUiamptoJi Count j (1SS7), 10 Q. 11. D. 500 : 11. r. 

N. K. Uy. (1001), 70 L. J. K. 11. 518. 

418, ,] — li, V. I^AKE (Inhabitants), No. 

225, ante. 


“K. V. Thomas, No. 871, 

-u' belonging to B. was Iiud 

out for buildinra & a street lomied in 1830, wliuih 
bad ever smoe been used jw a public thorouglifaro. 
never formally dedicated it to the public, 
. 1*48, granted a liccuco to W. to lay down gas 

pipes, for which, k for preventing others intor- 
lenng, L. had iveeived a small rent of £0 from W. 
aiinuaily. Since 1853 the Rooi’d of Health had 
reimu‘ed the street, At in 1858 tlioy put up notices 
under Public Health Act, 1818 (c. 03), s. 70. to 
make it a highway. W. Iiaving been summonod 
for wilfully injuring the street, being a highway : — 
^eld : there was ample evidence from which the 
justices might infer that the street had been 
dedicated to the public by B., tSt was now a high- 
way. — Thomas r. Williams (1800), 21 J. P. 821. 

421. — .] — Eyuk V, New Eohest Hiuhway 

Board, No. 5, ante. 


f 22. Road substituted for former highway.] 

"H. being summoned for obstructing a highway, 
it appeared that at tJio spot in question a liighway 
had existed for thirty-live >ears, At had latterly 
been rej>aired by tlie parisli, but. that prior t/o that 
tli(* road had been part, of a Held, tliat a liigliway 
fonnerly existed near the spot in anotlier direction, 
k that it hati b(‘en slopped up by a tenant of the 
Erown, the new one being overthrown pixiperty k 
the presi'nt higliway substituted for it. As used 
ever sinct*, but no other evidence wiis given of any 
formal i>roceedings as to eitluT of the road.s ; - 
Ilcid : the justices were juatilled in presuming 
that there had been a dedication of (lie ])resent 
road as a liighway. Uadcliffk v, Pa'itinhon 
(18(U)), 33 .1. P. 822. 

423. - - - Whether conclusive.]— A road led from 
a highway to the gales of a park; through tlie 
park thine was a bridle-way. terminating at anothin* 
highway, but carriagixs could not j)roc(‘ed through 
the park without the permission of the owner, 
the gates being ociwisionally locked, 'riic) parish 
had repaired this road from time imminnoria), 
taking sfxines from the park lor that purpose, but 
it (lid not appear that tliere had been any user 
of it by tlie public except for the puriuisc of 
seeking adiui.ssion to the park : HcUt : the above 
evidence did not show a sunicient dedication t/O tlie 


public k user by them, k tlie load was not a public 
liiglnvay which I lie parish was bound to repair. 

Qu, : wli(*ther the old doctrine that a highway 
must lead from oii(‘ iiublh; place to another can 
always be supported. U. v, Havvkhhrht (In- 
habitants) (1802), 1 New lh‘j; 18 ; 7 L, 208 ; 
27 J. P. 202 ; 1 1 W. It. 0 ; subsequent proccedinys^ 
1 N(*w Itcp. 88. 

Annotation ]l. r. Hiinicj (lh75), 31 L. T. 828. 

424. Repair capable of explanation.] — 

li. V, Edmonton (Inhabitants), No. 415, ante, 

425. ,| — J>eft.,at nisi prios, to prove 

a public right of way over pltf.’s land, showecl acts 
of repair done in a certfiin >ear by <J., the town- 
ship 8urv(*yor. Pltf. oflVnei U) iirove in answer 


PART III. SECT. 2, SUB-SECT. 9. - B. 

408 1. NecfSttity for aeccittanre .] — 
Hastinoh V. St. Gathahinks' (Gi'j 1) 
Gorcn. (1878), 43 U. G. jl 131.— can. 

40811. .] — A ht reel laid out ujion 

a refifislcred iduii of a IowiihIiJi) lot, 
wliei’O, altlioiijirli Ikuikoh arc rluhtercd, 
thcro i8 not an incorporatod xillafi-o, 
continues to bo a pri\al<‘ Btroot until 
the public by trnx oiling upon it has 
accepted the dedication olIt*rt*d by tho 
proprietor.— Sklitznky r. Cranston 
(1892), 22 O. IL 590.— CAN. 

408 ill. > — Under Public Works 
Acts, 1882, neither user nor any other 
unequivocal act of accept anee or 
acquiescence on the part of the public 


is ncccMHury to coiiiploto a dedication 
of a road or street by a private owner. 

-Assets Ukausaijon IJoaup r. 
Ai;chi,A.ND DisTKi(’'r La.vj) ItnoisniAit 
(190G). 26 N. Z. L. li. 473.- N.Z. 

414 i. Evideiice of at’ccjiltivcc — User 
hy yndd/rj— H kplow r. liENFREW 
Town (1900), 27 A. IL G 11.— CAN. 

414 ii. .J — Kvideiw’e was 

given of use by the public of a street 
down to tiio edg(» of a tnarsJi : 

the use of bucli portion was appiicabl(} 
to the whole dedicated loud dow’u to 
the river, k the evidence of user was 
sufficient to show an acceiitance hy tho 
public of the highway. — G ranp Thunk 
liY, Co. OF Canada v. Toronto (City) 


(JOOG), 37 8. C’. JL 2iO.--CAN. 

414 iil. — - - .] — Jii the absomo 

of aceeptaneo by tho inimiclpallty of 
bli’(‘(‘lH, k of evidence of a user of tho 
streetK hy tho public, the Htroets do 
not iH-eoino highways.— M auhan v. 
Gkast) Trunk I^acifiu Hy. Go. (1909), 
2 Alta. Jj. IL 43 ; 10 W. L, U. 405; 
9 Can. Jly. Gas. 311. -CAN. 

PART III. SECT. 2, SUP-SECT. 9.-C. 

e. Accij)iance under corpvratlvn (teal 
— Con Had of corporation to reyiatration 
of plan.]— A incniorandum under tho 
eorpn. seal stated “ Tho coiisoul of 
tho Toronto Gorpii. Is licreby given to 
the registration of this plan, showing 
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Highways, Steeets and Bridges. 


Sect* 2, — Highway B hy dedication and acceptance: 

Svb-sect, 0, r. Seri. 3.] 

an agreement made in that year, between 0. & 
the steward of pltf/s prcdcceBsor, that C., m 
consideration of repayment by the steward, 
should repair a road, which, according to 
case, was the road now in question. Deft, s 
counsel objected, because it did not aiipcar that 
the steward, in that charact(jr, had authority to 
make such f^eement. The judge received the 
evidence, which was not further objected to ; & 
pltf. had a verdict. On motion for a new trial, 
on account of tlie improper reception of evidence, 
tJio former objection was renewed, & it was urged 
also tJiat t}H‘ evidence, when given, did not show 
that tlio road to which the agreement related was 
the same os that now in question : — Held : 
(1) assuming the loads to be identihcd, the agree- 
ment, oven if the steward had no sufficient 
authority, was evidence to explain the fact of 
rejiair, & was jii-operly admitted; (2) if the 
evidence failed to identify the roads, that objection 
should have been made at nini priwt^ when the 
defect appeared, & the judge should liave been 
requested to strike Ihe evidence out of his notes, 
& the point could not now bo raised. — Ferrand v* 
Milligan (1845), 7 Q. 11. 780 ; 15 L. J. Q. B. 103 ; 
lOJur. 0; 115F. 11.004. 

426. Notices put up under Public Health Act, 
1848 (c. 63), s. 70.1 — Tuomah v* Williams, No. 
420, ante. 

427. Cul de sac—Lighted, paved & cleaned by 
local authority.] — (1) A mews in Ix»ndon being a 
cul de me, having been freely used by the public, 
&> having been light (‘d, ])aved & cleansed by the 
local vestry for be^enty years without opposition 
or protest Iroin any quaiier : — Held : to be 
dedicated to tlu‘ public as a highway. 

(2) 'J’he intended erection by a vestry, acting 
under tin* poM^ers given by Metropolis Management 
Act, 1855 (c. 120), H. 88, of a m'inal in a mews, 
which, in the opinion of the ct., was a highway 
within sect. 90 of that Act, at a distance} of eight 
feet from the back door of pltf A., & the cellar 
entrance of pltf. B., Ac quite dost* to a narrow 
pfissjige down which several young females had 
to 1)088 daily on their way to the show-rooms of 
pltf. C. Held : to he such a nuisance ns to afford 
ground for a per])etintl injunction. — Vernon v. 
8t. Jamrm, Wjohtminstkr, Vestry (1880), 10 
Ch. D. 449 ; 50 L. J. Ch. 81 ; 41 L. T. 229 ; 29 
W B.222, C. A. 

Antutfitthms : — to (1) Re!d. A.-G. & Lonclou Properly 
lu\ obtiiiont TniHt r. Uiolimond C’oipii. & Uohllai? (11)03), 
hi) Ji. T. 700, .1# to (2) Consd. Ghm Jiight A P<»kc (Vi. r. 

St. Mai’y AbhotH, Kcnisiiucton. Vostry (IhHl), C’ab. be Kl. 
3(J8 : GriihHiu r. NowcaHtU*-)jpoii-T>iu* (’orpu, (1X02), 07 
L. T, 200. Refd. St<lU»rH r. MntbK'k Hath L. H. (Jhh.>), 14 
i). U. I). 02h ; J'othick v. Plymouth ( oipn. (1804), 70 L. T. 
301 ; Parihh r. Pity of London (’orpii. (1001), 07 J. 1*. CiCi ; 
KoHt Frt)niuntlc Corpn v. Aiiiiois, (1902 J A. (\ 213 ; Mayo 
V, Heaton P. D. C. (1003), 2 J.. (i. K. 127 ; A.-U. r. 
Dowhiwtor Porpn. (101)0), 4 L. G, H. 07.*» ; DLuIko r. I'oiikc 
G. 1). G. (1010), it5 L. T. 070. Getierally, MenTd. Roberts 
r. llopwood, 11025] A. O. 578. 

428. Scavenged by local authority — 

Expenses of making up recovered from frontagers.] 

-—In 1898 a passage, inUmded as a means of access 
to the backs of houses which had just been built, 
for the removal of house refuse, etc., was 
constructed in piu*suance of the by-laws of the 
local authority. It was a cxd de aac six feet wide. 
The lociU authority kept it scavenged, but had 


never adopted it as a highway, though they had 
made it & charged the expenses on the frontagers. 
It was used by some thirty or forty people a day, 
but there was no evidence of user of it by any 
member of the public as such : — Held : the public 
had no right of way over the passage, — Vine v. 
Wenham (1916), 84 L, J. Ch. 913 ; 79 J. P. 423 ; 
14 h. G. B. 180. 

Compare Nos. 45-48, 51, 289, 313, ante. 

429. Draw-up in front of public-house — Occa- 
sional repairs by local authority — Frequent repairs 
by tenants.] — I’he proprietor of a public-house with 
a draw-up *’ in front of it which also belonged 
to him offered by letter to the corpn. of the borough 
to permit such draw-up to be throwm into the public 
road on condition that his signpost was allowed to 
continue at a convenient spot on the widened 
highway, & that certain front gardens belonging 
to other frontagers were also thrown into ihe road. 
The corpn. did not reply to this letter, but subse- 
quently it did throw the said gardens & the draw- 
up into the public road. The proprietor of the 

ublic-house thereupon erected his signpost in the 

ighway some forty-five feet from the site of the 
diaw-up. Tlie corpn. threatened to have it 
removed : — Held : the proprietor was entitled to 
restrain such removal, as the facts constituted an 
agreement between him k> the coi'pn. in the terms 
of his letter, & sucli agreement w^as part perfoimed 
by the action of the coi pn. & was not an illegal 
agreement as sanctioning the erf'ction of an 
obstruction in the highway, hut was within the 
powers conferred on the corj)!). by Metropolis 
Management Act, 1855 (c. 120), s. 144. 

The first question that arist*s is whether the 
draw-uj) w'as dedicated to the public as a highway 
or whether it continued the private inoperty of 
plifs. There was evidence that on two occasions 
the public authority had placed stone on it, & 
that on one of those occasions the steam-roller 
had gone over it. On the other hand there* was 
evidence which showed that rcpaii’s to the draw- 
\ip had been repeatedly done by tin* tenants. 
I find, as a fact, that taking the position of the 
draw-uj) in question At the manner in which it 
was used, it never formed part of the liighw^ay At 
was never dedicat<*d to the use of the public 
(Lawiienck, J.).— lloAiiE At Oo., I/i'D. V. Lewisiiam 
Corpn. (1901), 85 L. T. 281 ; 07 J. P. 20 ; 17 
T. L. B. 774 ; ojfd. (1902), 87 L. T. 404, C. A. 

430. Ditch piped & filled in — By consent of 
owner.] — In pursuance of an Inclosure Act 
allotments W'cre made to the predecessors in title 
of pltf., A: the allottees w'ere directed to uuike Ac 
for ever maintain a sufficient fence A; ditch on the 
south side tliereof. The inclosure awaid set out a 
public highway on the south side of the allotments 
of the breadth of forty feet between & exclusive of 
the ditches & fences. l*ltf. i)ui’chased the allot- 
ments in 1889, Ac upon several occasions be cleaned 
out the ditch. From time to time houses were 
built on portions of the allotments alongside the 
said highway, & the ditch in front thereof was 
filled in Ac enclosed. In 1901 the remaining length 
of the ditch was piped in Ac iilled up by defts. 
with the assent of pltf. The road had a seven feet 
w’ido pavement alongside the site of the ditch, Ac, 
inclusive of the footpaths, was about forty-seven 
feet wide. Many persons, however walked over 
the site of the ditch, Ac it was used for purposes of 
passage without protest for neaiiy four years, 


H. a veimo a* ha\ tiijc a widt U t liroiiuhoiit 
of 59 feet ; 8: the a\enuo irt a<*c<Tted 
au a public highway : — Held : the 
luomorouduu) oxoculed bj* the city 


corpn. aiiiouuted to an aaeumptlnn by 
the city corpn. of the avenue for public 
use, be the corpu. had thereby, in the 
most formal way, accepted the avonue 


as a public higlmay.— 2*V (Trv of 
T oitONTO PI.AN M. 188 (1913), 28 
U. L. 11. 41 ; 4 U. W. N. 662 ; 11 
1). L. R. 424.-~CAN. 
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when pltf. eudosed the site of the ditch with a 
t^porary paling fence. The council objected to 
this fence, but it remained until 1907 when it 
was rralaced by a waU, which defts. pulled down : 
— Hem : the site of the ditch belonged to plaintiff, & 
th.er6 h.aid beon do dedic&tion thcreol a highway. 
— ^Walmslby V. Feathbrstone Urban District 
Council (1909), 73 J. T. 322 ; 7 L. G. K. 800. 


Sect. 3.— HIGHWAYS BY STATUTE. 

431. Creation — Public way interfering with 
private rights— Must be express.]— Great Yarmouth 
Haven Act, 1835, s. 76, subjects to a penalty any 
person who shall place on any space of ground 
immediately adjoining to the Haven, A& within ten 
feet from high water mark, any goods, materials, 
or articles so as to obstruct the free & commodious 
passage through or over the same, or who shall 
break down or remove any quay head or riv^r 
bank next adjoining such llaven, for the purpose 
of forming a dock, without making A maintaining 
a foot bridge over the same. Jiy Great Yarmouth 
Haven Improvement Act, s. 18, the Comrs. of the 
Act shall, twice in the year, iiiRjK'ct the public 
right or rights of way in & along both shoies of 
the Haven, A: shall take all necessary proceedings 
to abate or remove every encroachment made on 
such right or rights of way. Upon appeal against 
a conviction under the fonmT enactment, a case 
for the opinion of this ct. stated that applt., who 
occupied a boat building yard which sloped down 
to the Haven, placed three boats on the part of 
the yard immediately adjoining the Haven, & 
within the space of ten feet from high water mark, 
so as to obstruct the free A commodious passage 
over the same. M'hcro was no public right of 
passage there Held : a right of w ay was not 
given by Great Yamiouth llaven Act, 1835, s. 76, 
A the sect, only applied where a right of way 
existed, A therefore applt. was not properly 
convicted. 

13ut it is a canon of construction of Acts of 
Parliament that the rights of individuals are not 
interfered with unless there is an express enactmcMit 
to that effect, A compensation is giv(‘n to them. 
It would militate against that canon A seriously 
interfere with private rights, if we held that the 
enactment in sect. 76 carried into it by implication 
a right by the public to pass over the space in 
question (Cockburn, C.J.). — Harrod v. Wor- 
ship (1861), 1 B. A 8. 381 ; 30 L. J. M. C. 165 ; 
26 J. P. 581 ; 8 Jur. N. 8. 153 ; 9 W. 11. 865 ; 121 
E. B. 767. 

Annoiaiion Folld. A.-O. & Great Yarmouth Port & lla\eii 

Ckimrs. V. UarriHOU (1920), 85 J. P. 54. 

482. Strip along wharf-edge to be kept 

clear.] — ^Pltf. comrs. were empowered under Great 
Yarmouth Port A Haven Act, 1866 (c. ccxlvii), to 
conserve A regulate the port A haven. By sect. 72 
of the Act no person mi^ht make any building or 
erection on any wharf within ten feet of the head 
of the wharf or on any land adjoining the haven, 
within ten feet of high water mark, so as to break 
down or damage any wharf or bank within the 
haven. Any offence under the sect, was subject 
to a penalty, A the comrs. h^ power to remove 
any building or erection which cf)ntraveuod the 
provisions of the Act. Deft, owned A occupied i 
a wharf on the banks of a river within the haven, j 
It was separated from an adjoining wharf by a i 


fence coming down to the head of the wharf which 
had been erected by deft.*s predecessors in title 
by leave of the comrs. A subject to the payment of 
a nominal rent. Deft, having refused to pay tlie 
nominal rent or to remove the fence, the comrs. 
took proceedings against him for an injunction A 
consequential relief: — Held: (1) the fence in 
question was not a “ building or erection within 
the sect., which was intended to prohibit the 
placing on the wharf or adjoining land of any 
permauout structure calculated to bivak down or 
damage the wharf or river banks within the 
deflnod limit if ten feet ; (2) the Act did not 
operate to create a statutory right of public passivgo 
along the space of ten fcM»t in fi’ont of the wharves 
A banks of the haven where no such right had 
previously existed.— A. -G. A Great ^'ARMouTU 
Port A Haven Comrs. v. Hauiuson (1920), 89 
U. J. Ch. 607 ; 85 J. P. 54; 18 L. G. U. 710, 
C. A. 

433. Way recognised as highway by statute 

— Whether formal adoption necessary.] — it. v. 

Lyon, No. 59, ante. 


434. Compliance with statutory requirements — 
As condition to public liability lor repairs — Com- 
pletion of whole system.) Wluu-e by an Act of 
Parliament trustees are aiit iiorisi'd to make a 


I turnpike] i*oad from one point to anotber, the 
making of the entire road is a condition precedent 
to any part becoming a bigliway repairable by the 

E ublic ; A, therefore, wbeiv trustees <>mpowored 
y Act of l*ar]ianu*ut to make a road from A. to 
B., being in length twelve miles, had completed 
eleven miles A a lialf of sueh road to a point where 
it. intei*socted a public highway VL/d ; the 
district in which the part so comi)letcd lay, was 
not bound to rei>air it. U. r. CuMBEn\v()RTii 
(Inhabitants) (1832), 3 B. A Ad. 108; 1 L, J. 
IVl. C. 86; no E. B. 40; sulmqucnt proceedings 
(1836), 4 Ad. A KI. 731. 


Anntitdiums , Apld. 11. r. ( innlKiwoiUi (IKItO), 1 Ad A kl. 
7.11; H. r. JOdjfi' L ujh* 1 Ad. iy KI. 72.1 ; 9. r. limy 

(1K14), 2 K. T. O. S. Consd. K. 1 ’. WcHtlion lIlKloMtjH 

()M‘mH‘iH(lHl(t), ({ li. T. (). s. .17 1 ; (Saw thorn r. .^lookport, 
DWoy ic VNhaUv'bildj^o Hv. (1 8.^)7). 29 L. T. O. S. ',m. 
Apld. Gulatt r. Maxso (IH7:0. L. H. 8 G. 1*. 704. Overd. 
It. V. Froiioh (1879), 1 Q. li. H. 507. ReW. K. r. Wont 
ltidii»k% \oikhlilio, .M. (1891), 9 Nov. tc M. K. H. 80; 
Loo V. Miluor (1^97), 2 M. 8; W. 821 : K. v. Kivntom 
ConnlioH Ry. (1S99), 10 Ad. & Kl. .591 ; U. r. RochdaW* & 
Halifax TurnpiUo Jtoad TpuhIoom (181.S), 12 Q. li. 448 ; 
ItobortH r. RobortM (1802), 9 H. H. 189 ; H. r. Now bold 
(1809), 17 W. It. 29.5 ; Hw'unRoa IniprovoinonlH k, Tiam. 
(V». 1 *. Swansea A Mumbles Ity. (1880), 3 Ity. ti Cun. Ti. 
Gas. 939. 


435 . ,1— J Cleo. 4, c. 95, s. 87, 

gives an appeal to the sessions to any person who 
shall think liimself aggrieved by any thing done by 
any two justices in pursuance of that Act, or any 
local turnpike Act ; A declares, that the deter- 
mination of the sessions sliall be finid A couclusivts 
A that no j)rocec*ding to bo had in pursuance of 
that Act shall be i‘emoved by cfriiorari. The 
sessions on appeal against a certificate of two 
jufttices, that a turiqiiko road, made under a local 
A<-t, liaci been compJc‘t/(‘d, A was fit to bo travelled 
ux>on, having decided that the certificate was void 
in point of law, A having refused to go into the 
merits of the appeal in point <if fact, this ct. 
refused to grant a mnndamuH to them to hear the 
appeal on the ^und that their decision was 
contrary to the hjcal Act. A local iiim])iko Act 
recit€*d, ** That the making A maintaining a new 
turnpike road from l^eeds to join the Wak<»fleld 
A Halifax tumpike road, at a ceitaiu point, A 


PART III. SECT. 3. 

f Creation Way recoffnwd at hU/hway by statute .] — Haanich Cokfn. r. MclADDKX, [1923] 3 D. L. It. 171 ; 32 H. C. 11. 

221 ; 110231 2 W. W. B. 420.— CAN. 
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l:Sc(t, 3 . — Highways hif statute. Part IV, Sects, 1 
2 ; Sub-st cis, 1 2,] 

several branch roads, from &> out of the said main 
turnpike road, would be an advantage to the 
inhabitants of Loeds & Ilalifax, & to the public 
in genei’al ” ; A it authorised the making of the 
said several loads, A enacted, “ That the said new 
loads sJionJd not be respectively opened to the 
public, or become public roads, until two justices 
hlioidd }»av<‘ certirK‘d that the said roads 
lespectively, A the works thereon respectively, 
weie completely made A fit to be travelled upon 
throughout the whole length of such roads 
respectively —/SVrnb/e ; the making of all the 
brand 1 roads was not a condition iirecedent to the 
main load becoming a jiublic road as soon as it 
was coni])l(‘ted A tit to be travelled on, but the 
main road, when so cornjileted, A certified so to be 
by two justices, became a jiublic road, although the 
branch loads were still uniinislied. — H. v, Wert 
OF VoRKKiiniE J J., Leeds A Whitehall 
Koadh Gase (1834), 5 B. A Ad. 1003 ; 3 Nev. 
A M. K. B. 80 ; 2 Nov. A M. M. 0. 71 ; 3 L. J. 
M, 0. bl ; no K, 1{, 1002. 

Apia. n. V. Buiy (lh44), 2 L. T. O. R. 300. 

436. .J — 11. V, Edge Lank (In- 

llABITANTh), No. 858, post, 

437. .] — Wheic trustees under 


a turnpike Act arc empowered to make a road 
from A. to B., A a branch from that road to C., the 
public are not compellable to repair the main road, 
though complete in its whole extent, till the branch 
is finished. — K. v, Cumbebworth (Inhabitants) 
(1836), 4 Ad. A El. 731 ; 2 Har. A W. 439 ; 1 
Nev.AP. K.B.107; 6L.J.M.C. 21; 111E.K.903. 

Annotations: — Apld. P. r. Bnrv (1844), 2 L. T. O. 8. 309. 
Consd. K. tJ. wcbHioo Hitfliwayw Overseers (184(>), 6 
L. T. O. S. 371. Apld. Oiibitt v, Maxso (1873), L. K. 8 
r. P. 704. Overd. H. r. French (1879), 4 Q. B. D. 607. 
Refd. Lee v. Milner (1837), 2 M. A W. 824 ; ll. v. Eastern 
(*uunties By. (1839), 10 Acl. & El. 531 ; K. r. Rochdale & 
Halifax Turnpike Hoad Trustoos (1848), 12 Q. B. 448 ; 
Swansea Improvements A Tram. Co. r. Swansea & 
Mumbles lly. (1880), 3 By. & Can. Tr. Cos. 330. 

438. .] — B. V, Buiiy (1844), 2 

L. T. O. S. 309 ; 8 J. P. 54. 

439. .] — B. V, French, No. 

78, ante, 

440. Road not of statutory width — 

Insufficiently fenced.] — B. v, Lordsmere (In- 
habitants;, No. 863, post, 

44 ^. No public user — Road set out 

under Inclosure Act.] — C ubitt v, Maxsk (Lady 
Caroline), No. 181, ante, 

Boads set out under inclosure Acts, see, gcnfralty, 
Commons, Vol. XI., pp. IS ct seq, 

Bepair of highways generally, sie Pali VI., 
post. 


Part IV. — Width of Highways. 


Hk(t. 1. -DUTY TO WIDEN fflGHWAYS. 

Sec Part VI 11., 8cct. 1, sub-sect. 2. 


Hki J. 2. EXTENT OF SPACE SUBJECT TO 
PUBLIC RIGHT OF PASSAGE. 

SuB-sKtT. J. -In Geneual. 

442. General rule- Right extends over whole 
road.] —A private right of way over w^aste land, or 
a Uiu' b<*tw(*eu tw'o points, is not necessarily a 
right over every part of tlie land, A the owner of 
tln^ boil may enelose tm each bide of it, leav’^ing a 
conveiii(‘nt w^ay. 

11 ib a qiu‘btioii of law, whether, if there is a 
privati' right way over any land the ov\ners of 
the land can deilm* or eotdiiie it within r(‘asonabIe 
limits. U'licrt* is tliis distiiietion between a 
prhati* A public right of way, that the fonner is 
not neet'Hbarily, as the latter is, ov'er ev'ery pai*t of 
tlie land, across or along whieli there is the right 
of way (PofKinJKN, (\,I.).— IJcrroN v, Hamboro 
(1860), 2 F. A F. 218, N. V, 

443. .] — Tlio owner of a building 

estate granted to the puirhaser of one of the lots 
the right for hims(*lf, his heirs A assigns, A his A 
their families, tenants, servants, A workpeople A 
other.s, by lius, lludr, or any of their authority, in 
eommon with all ol hoi’s entitled thereto, with or 
vvitluail boi’hOH, cattle, carts, A carriages, to jiass 
over the several roads made or to be mad<* tluough 
tlu* ehtat<', in the siime manner A ivs fully as if the 
Bame I’oads were public i*oads. Tw^o of the roads 
W’cre forty feet in width, of whicli twenty feet in 
tlie middle was gravelled for cart A cai'riage traffic, 

PART IV. SECT. 2. SUB-SECT. 

442 i. ('/(/a nil ruU cxttnda 
onr whotf rood,] -K\cij piece of Jaiul 
which 1» Hubji'ct to the publlo right ol 
paMoage a *‘ lUghway or part ol a 


A there was a strii) of grabs land ten feet wide on 
either side. Pltf., wlio was an assign from the 
original purcliaser, w'as accustomc'd to walk along 
th(‘se grass strips to A from liis house. The owner 
of t lie estate caused the grass strips to be intersected 
by ditches, called “ grips ” made at right angles 
to the road, for the purpose, as he alleged, of 
draining the road, but really, as the ct. ludd upon 
th(' evidence, for tli(’ puiqiose of preventing persons 
from passing along the swnrd. 3iio grii)8 were 
about lift con inches wide A ten inches deep, in 
addition to the ludglit of the (*arth taken out of 
them A stacked upon tlieir edges ; A the owner of 
the road claimed the right to make such grips, 
though admitting that the earth ought to be 
spread over the grass, A not stacked upon the 
edges. In supi>ort of t his alleged right he produced 
evidence show’ing tliat on rural roads in the same 
neighbourhood it w’aa usual to make sueli grips 
for the purpose of drainage :—IIeld : jdtf.’s right 
w*as to have the use of the whole' road, A not merely 
the part wdiich had been used as the via irUuj for 
the purposes mentioned in tlie d(‘ed ; this right 
was subject only to the owner’s right to make such 
grips A trenches as might be necessaiy for the 
drainage of the roads, A not dangerous to tlie 
pei’sons using tliem ; the custom attempted to bo 
set up W'as uni’casonable ; A the gi’ips amounted 
to an obstruction.— Nicoji v, Beaumont (1883), 
53 L. J, Ch. 853 ; 50 J.. T. 112. 

Sec, also, Sub-sects. 2,3, 2^ost, 

444. Application of rule — Private road.] — Nicol 
V. Beaumont, No. 443, ante, 

445. Private carriageway alongside public 

footway.] — A.-G. v, Esher Linoleum Co., Ltd., 
No. 178, anU , 


hlg'hwuy. — Rideout r. How Lett 
(1913), 12 K. L. U. 627 ; 13 D. L. R. 
293 ; 42 N. B. R. 200.--CAN. 

f. VnmetaUed partiona ,] — All 

groiuid over whlcli tlie publlo havo 


a 1 ight i>f VN u> IS part of the road ; tho 
meiT' fact that part of the road may be 
metalled for couveuJenee of traffic wBl 
uot render tlie uxmiotaUed portion on 
each bide any the lees a public road. — 
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448. Land adjoining towing path.] — H. v. U 

Thames Conservatohs v. Dennis (1902), Thiws, Co., Ltd. 
Nov. 1. 31 L. J. J 

447, Whether width limited to thirty leet.] — Jur. N. S 
The common notice that owners of land on the 121 E. It. 
sides of a highway may encroach or enclose up to AnnotatUm 
^vithin 15 feet of the centre is an error, tV: the Hobklus 


H. V. Unitej) Kingdom Electuic TEiasGiiArii 
Co., Ltd. (1802), 2 B. & S. 017, n. ; 3 F. & F. 73 ; 
31 L. J. M. C. 100 ; 0 L. T. 378 ; 20 J. P. 300 ; 8 
Jur. N. S. 1153 ; 10 W. IL 538; 9 Cox, C. C. 174 ; 
121 E. It. 1212. 

AnnotatUms : — lo (1) Apld. VcHcy r. HoHkiiiH, HarriN r. 
Hobklus (1805), 31 L. .1. M. C\ 145. Consd. Nlool v. 


question will always be as to the extent of the 
highway by user.— K. v, Johnson (1859), 1 F. & 
F. 057 ; subsequent 'proceedings (18(50), 2 E. iV: E. 
013. 

448. Width depends on user.] —11. v, Johnson, 
No. 417, ante, 

449. Presumption rebuttable.] — A.-G. v. Esher 
Linoleum Co., Ltd., No. 178, ante, 

460. Banks from accumulated road scrapings — 
Included in width.] — A local authority, for the 
purpose of repairing the surface of a higiiway, cut 
away part of a bank at the side of a road, the bank 
representing the accumulated road scrapings of 
many previous years. The yearly Lmant of an 
adjoining small cottage A; garden brought an 
action against the local authority, allt‘ging that 
the wall of his garden had b(M*n rendered unsafe 
thi’ough the partial removal of the bank \~lldd: 
the bank Wfis witliin the boundaries of the original 
highway, aVs th(‘ cutting away of a i)ortion of it 
had not materially affecL*d the support of pltf.’s 
waU. — Webster v. Bakewei.l Bubal Di.sthict 
Council (191(5), 8(5 L. .7. (^li. 89 ; 115 L. T. (578 ; 
80J.P. 137; 14 L. G. B. 1109. 


Sub-sect. 2. — Where Fences exist cannot do 

451. General rule — Right to use whole space.] — of it. Tl 

A footpath by the roadside, included within tlie to an ()hs 
h('dge or fence of the road, is as much part of a way is ii 
public liighw''ay as tliat wiiich is travelled over by that obsi 
carriages (Taunton, J.).— Lovehidor i>. IIodsoll Truro 1 \ 
(1831), 2 B. iSc Ad. (502 ; 109 E. B. 12(57. h. .1. Ch.^ 

Anruiftitioii : — Refd. Dorby ('<nmly Couiull v. Matlock 2(52; 15K 

Batli Ac Scartliiii Nick Urban DisUict, IISUOJ A. ('. .n,>. 

452, .] — (1) WJiere an ordinal" high- (1^07),/ 

w'ay runs between fences, one on t'ach side, tJie 

riglit of passage wiiicli the public liav(' along it highw'ay ( 
extends prhim facie, k, unlcs.s there be cvid(*nce to 
the contrary, ov(*r tlai wliole space between tlu’ right of 
fences. Th(' public are entitled to the use of the ground 
entire space. existence 

(2) A p(‘rmanent obstruction ereci<‘d upon a not conci 

highway without lawful authority, &- wide h renders it 

the way less commodious than before to the public, 1 hat i iiej 
is an unlawful act, & a public nuisance at common higljw’ay. 
law\ What is a permanent obstruction placed Jarul aoui 


hoaumoDt (I8b3). r.3 L. J. Ch. 863. ApW.^liOoko*Kiii» r, 
.ho extent of the Wokiug u. D. c. (I8i)7), 77 L. T. 7iio. Consd. Nocld i>, 

3N (1859), 1 F. & Hendon U. D. C\ (181H)), 81 lu T. 405. Apld. Olfln v, 

f 18(501 2 E A E llochford U. (\, llOOOl 1 ('h. 31‘2, field. R. c. Maybnrv 

ilOOUj, ^ J^. lu. (UU), 4 V. a F. 00 ; Tnllli v. Ham L. B. of Health 

(1873), L. U. 8 V. 447 ; Harvey r. Truit) U. (\, 1 1003 J 
— B. I*. Johnson, *2 Oh. (>38 ; C'Uorlcj (’orpn. r. Nij^hthvKale, [1006J *2 K. B. 

012. As U) (2) Consd. A.-(l. r. Barker (1000). S3 L. T. 

* /I J lUdtey c. I’arhous, llOll] 2 (’h. 063, field, R. v. 

— A,-G. V. Esher Tralu(isi}2), 2 B. as. 040 *. A.-O.r. CambrUlKcl'ouHumera 
ifc, ('o. (ISOS), L. R. 0 Kq. ‘282 ; Turner r. Ringwood 

I rnaH «rrflnlna>s Hijrhway Board (1870), L. R. 0 ICq. 418 ; (*ubit( e. MaNHo 

1 roaa scrapings (1873), L. R. 8 (\ V. 704 ; U. v. Burney (1876), 31 L. T. 

butliority, lor the 828 ; Shcrlmchain U. 1>. C. v. HuWy (1001), 08 ,1. I*, 

of a hiirhw^av. cut 396 ; WechicBbury (\)ri)ii. r. LodKo HoU‘h ('oUiery ('u., 

n I7»h7] 1 K. B, 78 ; U. v. Barlhobuew, 110081 1 K. B. 664 ; 

}l a road, the hank ^ ^ (loio), 8 L. O. li. 070. 

road scrapings of 453^ J—J^oukk-King r. Woking 

arly Lmant 01 an District Council, No. 459, post, 

irdcn brought an ^34,^ ,j— In the case of an ordinary 

city, allt‘ging that running between hmees, althouKh the 

n rendered space between tlu^m may he of a varying A 

the bank i—llcld: ^meciual width the right of passage or w‘ay prima 
i.rics of the original ^ unless there be evidence to the contrary, 

of a portion of it (o the wliole of ih(‘ ground Ixiwcen tlio 

! support of plti. s ^ public are not conthied (o the metalled 

Bural District All the space bel\v(‘(‘n the fences is 

) ; 1 15 L. T. (578 ; presumably dedicated as highway unh‘ss the nature 
of tlu5 gi*ound or oth(‘r (ircunistances rebut lliat 
])rcsimiption, A tlu‘ owner of the ailioining lands 
is not entith‘d to inclose any portion of it. 

Mere disuse of a highw ay for .any l(*ngth of time 
5NCES EXIST canuot deprive the public of their ligJits in respect 


of it. Th(‘ in(‘r(‘ consent of a lugliway authority 
to an ohstructioii or eiu*roarhin(*iit upon th(5 liigh* 
way is inelTectual for tlu* pur])os(‘H of legalising 
that obstruction or cmroaelirneiii. -JIahvey v 
Truro Bural Counc il, 119031 2 Cii. (h 8 ; 7- 
h. .J. Ch. 705 ; 89 \u T. 90 ; tlS .1. B. 51 ; 52 W. B. 
2(52 ; 19 T. \u B. .57(5 ; 1 1^. (h B. 758. 

JuiioiaJiov : Refd. ( 'luppcudulu r. Pontefrmt R. D. C. 

(1907), 71 J. U. ‘^31. 

455. .) -Fences by ilie side of a 

highway are prinid Jack the boundaries of the high- 
way so as to raise a 5m*sumi>tiou that the puhlio 
rigid c>f way extends ov(‘r the whole space oI 
ground l>etw(‘en Uie fences. But the nuTC 
existcnei* of fene(‘H on eiliier side of a lughway is 
not conclusive. In order to raiH(‘ the pivsump ion 
it must i>e proved tliat tla'n* is not lung lo show 
tliat they were not ))ut up as houndaries fd 


I lUiU IJlvy "'I.' . - 

iiiuhwav. ilfiiined that a < riuDKuliir ol 

land abutting on & not f.'n<<‘d oil' fi-om a 
bcloriLTd lo Held: inlla- abBoiico ol any- 


them there permanently, & <Hd pemranentJy Keep on w. < , 

them there, Buch posts beinR of such ^ I \.reoted a fentas round the piece of land 

flimonMinna A'. Rnlidiiv .is to obstruct A iJiH5Vcnt the i » • i.Ln A after 


dimensions A solidity as to obstruct A pins vent t 
passage of carriages A horses or foot passengers ; 


TJic local authority pulh*d down tlic fence A after- 
w^ards wrote a IctU^r asseiiing their claim to Uie 


FezJrd^fteTw^o liable to bo found guilty upon wa^jls plif. 

an indictment for a nuisance , u I . hrought an action against them for a declaration 

wei’e not placed upon the forced Wiat the land belonged to him A an injunction ip 

the highway, or upon a footpath restrain them from trespassing on it. By ,bJ« 

Kc^^ef{^.''*weT^^^ I'on^iion.^ Htatement of clair^o alleged that d_efts. had pulled 


Aoba MUNieiPAL Board tJ.ftCDAIWHAN 

Da 9 SUAHlltl (1914), 1. L. U 37 All. 9. 

— IND. 

h, KxpcndUure of public vwney-- 


Bond thirty feet uidc.J-Thc expendi- 
ture of public money on a road laid 
out thirty feet wide, can onb 
a public highway to that extent, & will 


not have the effeet of mukinK it a high- 
way four lodH with*.— BAS'iKRAC'n e. 
Atkinson (1862), 7 N. B. U. (3 All.) 
439.— CAN. 
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Sect, 2, — Extent of epacc subject to public right of 
paesage: Sub-sects. 2, 3 db 4 .] 

down his fence ; that they claimed that the land 
formed part of the highway, Ha that this claim pre- 
vented him from selling the land: — Held: the asser- 
tion of defts.’ claim to the land gave pltf . no cause of 
action, &, therefore, he could not take advantage 
of the power given to the ct. by K. 8. C., Ord. 26, 
r. 6, €o make a merely declaratory judgment ; 
th(j only act of defts. which gave him any cause 
of action w/is the pulling down of the fence ; 
l^iblic Aiitliorities Protection Act, 1803, applied ; 
the action was brought too late, & must be 
disinihs(‘d with costs as between solr. & client. — 
OfFIN V, ItoClIFORD liUKAL (.JOUNCJL, [1006] 1 Ch. 
342 ; 75 Jj, J. Ch. 348 ; 04 L. T. 660 ; 70 J. P 
07 ; 64 W. li. 214 ; 60 8ol. Jo. 157 ; 4 L. Q. R. 
606. 

AnmtMme Consd. A.-Q. & Croydon I{, D. C. c. MoorHom- 
llobertH (1U07), 72 J. 1\ 123. Refd. Chippendale v. 
roiitpfraci It. 11 . C. (1907)J1 J. 1». 2.31. Mentd. Gnaranty 
Trust Co. of New Yorkv. Hannoy, 11915J 2 K. B. 636. 


466. .J — A liighway ran through the 

lands of the manor of 11. foj* a distance of a mile 
& a half. Upon its north side was a strip of land 
m width varying from 12 ft. to 33 ft., which was 
s<*parat(^d from the main land of the manor by 
an ancient fence. At one point. coUagos had been 
built in J 001 , facing the stiii), A the cottagers had 
used the strip for the purpose of reacliing the 
road . Moreover for forty yearn the public had used 
the strip as part of the highway, & had worn a 
footpath along it. On the other hand, the lord 
of t he manor had bet ween 1866 & 1010 exercised 
various acts of ownemliip in connection with the 
«tnp. Disputes arose in 1802 betwt‘en the council 
« tJie lord of the manor as to the rights of the 
council ov(*r the strii), but tJie council then made 
an admipiun which led pltf. to believe that they 
adiiuitod t hat it belonged to the lord of the manor, 
in J 004 tlie council act ing as the liigJiway authority 
made ui) th(‘ path Ac gravelled it, & in 1010, 
wit ] lout any intimation to pltf. they began to make 
up Ac gravel th(^ whole strip. The lord of the 
manor tlian took proceedings to establish liis 
yjghlH of ownership : — Held : there was a pi‘esump- 
lion that the highway extended to the fence on the 
north side which the acts of ownersliip alleged by 
the lord of the manor worn not suflieient to rebut. — 
^ BKiiKHiiiiu^ CouN^ Council (lOU), 100 
Xu J . 6t) { 76 J. P, J.j, 

457. Whether presumption conclusive-- Fences 
must be referable to highway.] — Offin v. Rocii- 
koiii) Rural (kniNciL, JNo, 466, ante. 

468. J — A.-(f. A (Croydon Ritual 

DisTiurr Council v. Moorsom-Robkuts, No. 
468, 2>osi. 

459. Rebuttal of presumption— Roadside land 
described as manor waste— In Act of Parliament.]— 

Whei*e there are strtps of land adjacent to an 
ordnuiry highway, the public, unless thei'e is 
evidence to the contrary, have the right to tlie 
whole space from fence to fence ; & a special Act 
of 1 arliament empowering a co. to purchase Ac sell 
the snips of land, the strips being described in 
t lie sche^lo to the Act as waste or common land, 
Rj not evidence tliat the strips of land wore, in 
I act, port oi the waste, so as to make an exception 

Woking Urban 

RjT iTt ^L^R T. 790 ; 02 J. P. 

NecUl r. Heniloii U. I). C. (1S90). 81 

460. — — - In court rolls.]— The presump- 

tion of do^cttUou from public user of greens alo^ 
the side of a highway between the kmstm. may ^ 


rebutted by evidence of an entry in the ct. roUs of 
the manor that these greens were waste belongmg 
to the manor, also that they were dealt with 
subsequent to the entry, as being private property. 
— Pbiern Barnet Urban District Council v. 
Richardson (1808), 62 J. P. 547, C. A. 

Annotation : — Consd. Neeld v. Hendon U. D. C. (1890), 81 
L. T. 405. 

461. Acts of ownership— Acquiesced in for 

years.] — On one side of a metalled road, wliich was 
a public highway, was an irregular shaped piece 
of land, formerly port of the waste of the manor, 
beyond which was an ancient hedge inclosing 
private property. On the other side of the road 
was another ancient hedge . Ini 864 , by the licence 
of the lord of the manor, one of the copyholders 
dug up & carried away several cartloads of soil 
from the surface of this piece of land. In 1872 
in accordance with the customs of the manor, the 
lord granted a licence to inclose the land & 
admitted the liccncee as copyholder thereof. In 
1874 the copyholder inclosed the land by erecting 
a fence by the side of the metalled road at a 
distance of 16 ft. from the centre of the road, the 
surveyor of the highway board assisting in setting 
out tlie line. In 1884 the fence, being decayed, 
was restored. In 1880 the lord of tlie manor 
enfranchised the land. No objection was made by 
any one to any of these acts until in 1807 defts. 
thi*ew down the fence alleging that it was an 
obstruction to the highway : — HeM : assuming 
that there was a primd facie presumption that the 
wliole space of land between the two ancient 
hedges was part of the highway, such presumption 
was rebutted by the evidence before the ct., & 
therefore the land inclosed in 1874 was not part of 
the highway.— Neeld v. Hendon Urban District 
UoUNciL (1890), 81 L. T. 406 ; 63 J. P. 721 ; 16 
T. L. R. 60, 0. A. 

Antioiations Apld. Bolmore v. Kent CV>unty C'ouncil, 
11001] 1 Ch. 873. Consd. Ford v. Harrow U. D. C. (1003), 
88 L. T. 304. Distd. Harvey v. Truro R. C\, (1903] 2 Ch. 
(538. Expld. Offlu V. HocMord 11. C.. [1006] 1 C’h. 342. 
Bold. Plumbloy v. Lock (1902), 1 L. G. U. 64 ; Thainea 
CoiiHcrvatorH v. Donnla (1902), Times. Nov. 1 ; Ckippcndalo 
V. Pontefract 11. 1). C. (1907), 71 J. P. 231. 

462. .] — BeLMORE (COUNTEbS) V, 

Kent County Council, No. 466, post. 

463. .] — East v. Berkshire County 

Council, No. 456, ante. 

464. Nature of district.] — Belmore 

(Countess) v, Kent County Council, No. 466, 
post. 

465. Nature of ground.] — Harvey v. 

liiURo Rurai. Council, No 454, ante. 

466. Width & level of margins.] — ^Where 

there arc uninclosed spaces by the sides of a 
metalled highway there is no invariable presump- 
tion that the highway extends to the fence on 
either side. The nature of the district, the width 
& level of the margins, & the regularity of the lines 
of fence are circumstances to be taken into account 
m determining the fact of dedication. 

Willow & grass had been cut by the owner of an 
^ tenants, Aj gipsies warned 

Oil & cattle turned away ; — Held : there was no 
presumption that all the spiu^o between hedges had 
been dedicated to the public & even if there was 
such a presumption it was rebutted by circum- 
stances. — ^Belhorb (Countess) v. Kent County 
Council, [1901] 1 Ch, 873 ; 70 L. JT, Ch. 601 ; 84 
L. T. 523 ; 66 J. P. 466 ; 49 W* K. 459 ; 17 
T, D. R, 360. 

Ford r. Harrow U. 1). r. (1903), 88 

638 ; 05^ V. Rpchford U, G., [1906] 1 cL. 342. Retd. 
Chippendale v. Pontefract U. D. O. (1907), 71 J. P, 231 : 
Coate V. Heiefordehire County CouncU, 11909J 2 Ch. 679 : 
A.-Q. V. LlndeayHogg (1912), 70 J. P. 460. 
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457 . Regularity of fences.] — Belmore | 

(OouNTBSS) V. Kent County Council, No. 460, I 

468. Fence not put up with reference to 

highway.] — A, strip of open waste land lay between 
the method part of a public highway ^ the 
adjoining lateral fence to the cast of the highway. 
Pltfs. claimed this strip as part of the highway : — 
Held : the fence was not put up in reference to the 
highway, but was an original boundary of a close 
of land through which the highway had been made 
& the presumption that the lateral fence of a liigh- 
way is its boundary was therefore rebutted ; Ac 
the acts of user proved did not amount to a dedica- 
tion to the public, & pltfs.’ claim failed. — Ac 
Croydon Hural District Council v. Moorsom.- 
llOBERTS (1908), 72 J. P. 123 ; 6 L. C. K. 470. 

469. Application of rule — Whether to public 
footpath through private occupation road — Depends 
on circumstances of each case.] — Wiiere a public 
footpath passes through a lane of iiTcgular shape 
containing a private occupation road A of a varying 
breadth between the fences, there is no presump- 
tion, as there is in the case of an ordinary public 
highway bounded by fences, that the iiublic right 
extends to the whole space b(‘tween the fene«‘s. 
The question how far in such cfises the public 
right extends depends ui)on the evidence in each 
particular case, & the mere fact that tlie public in 
I)assing through the lane have been accustomed, 
without exception, to walk upou the greenswarci 
or strips of grass land between the fences, does not 
show that any such pj*esumption exists, or 1 hat the 

S ublic right extends to the fences. — ^PoKD v, 
Labrow Urban District Council (1903), 88 
L. T. 394 ; 07 J, P. 218 ; 1 L, (K H. 250. 

470. Fence along one side only.]— A road 

across the edge of a wtisUj of a manor was 
separated on one side by a f(‘ncc from t lu* adjoining 
land, &> on the other side was open to tlie wfiste. 
Between the metalled road Ai the fence th(*ro wiis 
a nari*ow strip of grass land \--Hdd : there Wiis a 
presumption that the lord of the manor had 
dedicated the land up to th<5 fence as part of tiie 
highway. — B vklyn v, Mirrielees (1900), 17 
T. D. K. 152, C. A. 


465 ; 71 J. P. 441 ; 23 T. L. K. 651; 51 Sol. 3o. 
625 ; 6 L. G. R. 1114, C. A. 

Annolatwii: — ^Distd. Chlppoudalo v. l*ontcfrttct 11. D. 
(1907), 71 J. P. 231. 

473. Highway recently laid out — Specified 

width apart from ditch.] — ^Where a highway of 
specified widtli has been recently laid out thci*o 
is no presumption that an adjoining ditch Ao 
hedge form pait of the higliway, if the highway 
is of the specified width without the ditch or 
hedge.— SiMC’OX r. Yakdley Rural Distrut 
Council (1905), 09 J. P. 66 ; 3 D. G. R. 1350. 
Anmtiaiwn Reid. (^oUIh r. Aiuphlotl, [1918] 1 Ch. 232, 

474 , Ditch filled in with owner’s consent 

for public safety — User by public as footway.]- - 

WA1.MSLEY ?». FKATUERSTONE URRAN DISTRUT 
('OUNCTL, No. 130, arUc, 


Sub-sect. 4. — Highways set out under Local 

STATUTJiS. 

475. General rule — Right to whole width set 
out.) — H. V. Wkkuit, No. 180, ante, 

476. .]_ hi jsil, a public load was 

set out across L. common by the R. Jnciosure 
(’omrs. of a width of fifty feet. A: allotments, of 
the land oiieithiT side of the road, W(To at the wuno 
time made. AlK)nt twenty-five feet only of the 
fifty feet allotted by tlie comrs, had b(*en used as 
the actual road ; tlu^ shies which were left un- 
inclosed having bi‘come covered witli fur/.e & 
heath, A lir trees had becai allowed during the 
last twenty-live yearn to eoine up through the 
furze. In 1808, the Highway Board commenced 
cutting down, A: adv(*rtised a sale of scums of thm) 
tir trei*s growing witliin the hfty feed* allotted by 
till* coiniK. in IKU for tlio public liiKhway. On 
bill by Uic owner of the ndjoining hind to rcKf raJu 
Huch cuttiiiK: ‘‘K''*' 1’“****? 

Wiis to hav(i tlie whole widtli of tlio roati, At not 
merely tliat part which liad biMui used m the 
via trU(U i»re«ervetl free from obstructions ; At 
sucli riglit had not bc'come (‘xtinguished by the 
fact that tlie trees hml been allowed U) giyw up 
within the fifty feet for tlie pcTiod of twenty-five 


Sub-sect. 3. — ^Where there is a Ditch. 

471. Whether ditch part of highway.]— A ditch 
by the side of a highway or roadside waste is not 
necessarily part of the highway or waste. It may 
belong to Ac be the private property of f^be 
adjoining owner & he may lawfully enclose it. - 
Chippendale v, Pontefract Rural District 
Council (1907), 71 J. P. 231. 

472. .]— Where property adjoins a high- 

way, & is separated from the roa<lway by a fence, 
& a ditch on the highway sido^ of the fence, the 
presumption is that the ditch is not part of the 
highway, but it is not impossible in point of law 
that the ditch should be pait of the liighwiy 
even though it may from its nature bo incapable 
of being used as part of the road for purposes of 
passage. In a case of the kind where a county 
ctTiudge had held that the ditch did form part of 
the highway : — Held : on the facts, there w**? 
evidence on which he could 
conclusion.— C hokmy Corpn. v. NioH-nNaALE, 
[1907 j 2 K. B. 637 ; 76 L. J. K. B. 1003 ; 97 L. i. 


^ Hvnible : ilio llii^hwny Board wc-rc only entitled 
to remove the trees which weiv an obstruction to 
tin* road, & not as against tJio owner tif the soil to 
sell the timber of the trees when cut. -TimNiSR v. 
RiNGWOOD JllGHWAY BOARD (1870), Ji. R. 9 Lq. 
418; 21L. T. 745; 18W. R. 424. 

AinwUUunoi : Apld. r. MaxHO ^ i'A- 

704 ; Nitol V. BoauiJitnil (188.1), .i.l I/- J- 1 n2 • 

Itagslmw V. Huxmii L. H. Hrallh (l87o), 31 L J; ‘13 • 
Hurpiwm n. JluOuud, H893I 1 J I;"!' J 1* Ml9^* 

NorthamptoTiHhiro . V ^ ? V,,, ^ * 

Harvey v. Truro H. D. C. (1»03). 89 L. '1 , 9«. 

477. AppUcation of rule -Public footway used 
also as private carriage way.]— A imblic bridle tsmi 
& footway, lifLjen fo(*t wide, had been set out by 
an award wiiich pi*ovided that the same Hiiould also 
be used as a privaUi carriage Ac drift way »>y 
owners of ceitain a<ljoining allotrmm^. 1 ills., 
owners of these allotments, olaced a bar across 
eleven A^ a half feet of tlie width of the way in order 
to pr<‘.serve th(‘ir ex<;luRive right to the use of the 
way a.s a carriage A: drift way, Ac brought an action 
for injunction against the suiweyor of highways who 
had i-emoved the barrier for the purpose of repairing 
the way Held : the public had the right to the 
use of th(i whole length & breadth of the way as 


PART IV. SECT. 2, SUB-SECT. 4. 
k Width greater than aUowed by law~--Evidencc admUsWle to prove 
2 AU. 509.— -CAN. 


13 net, c. 4.J— Downinu v, Gault (1853)» 
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Sect, 2. — Extent of apace subject io public right of 
passage: Eub-sect. A, Sect, 3. Part V, Sect, 1: 

LA* 

a bzidle road footway. Action dismissed. — 

IHju.in V . Deffel (1801 ), 04 L. T. 134. 

478. Width delineated on plan — Public 

entitled to width shown.] — A local Act, after 
rocitinK that certain roiwls were “ intended to be 
made in the courses Ai directions as shown ” on a 
ceilain plan, enacted that tiie said roads should 
be iiuwle A. eoiihtruet(*d “ as shown or laid down on 
th(‘ said i)Ian.” "J'he width of the roads was 
delineat(*d on the jdan, but in the Act nothing 
was said regarding the width : - -I/eld : the roads 
must be made of the width as shown on the plan ; 
^ also an indictment would lie in respect of their 
being made of a h'ss widtli when such width was 
tiTidered ns sulTlcient, although the time for com- 
pletion of the wjadb under the Act had not expired. 

U. u, J.(iVKiU‘ooL (VuiPN. (1857), 20 L, T. O. S. 
75 ; 5 W. H. 503 ; 21 J. 1\ Jo. 275. 

479. Roads of less width than width allotted 
Duty of commissioners to widen.] — Where, by a 


local Act, inclosure comi*s. are to set out, a^ertain, 
& appoint public highways in the parish, in, over, 
& through lands & old inclosures, of the breadth 
they should think necessary, so that all such roads 
should be of the width of 00 foot at least ; — Held : 
this clause imposed upon the comrs. the duty of 
setting out, to the width of 60 feet, all ancient 
highways existing at the time of the Act, & which 
might then be of less width than 60 feet. — R. v. 
Peoo (1856), 4 W. K. 256 ; 20 J. P. Jo. 09. 
Amwiatiim : — Mentd. H. v. Johnsou ( 1860 ), 20 L. J. M. C. 

l.'Ki. 

480. Limitation of right — Whether by non-user 
— Trees allowed to grow.] — Turner v, IIingwood 
Highway Board, No. 476, ante. 

Roads set out under Iriclosure Acts generaJly, 
See Commons, Vol. XI., pp. 18 ct seq. 


Sect. 3. - STATUTORY PROViSIONS AS TO 
WIDTH OF VIA TRITA. 

Power of highway authority to widen road.] — 

See l*art Vlll., Sect. 1, sub-sect. 2. 


Part V. — Rights in Connection with Highways, 


Sect. 1. RIGHTS OF PUBUC. 

SUB-HECT. 1, — In Generai.. 

481. Right to walk In carriage-way.] - A foot- 
paHsenger, though li(» may be iidirm from disease, 
lias a right t() walk in thecarriag(*-way, iV»is entitled 
to the exercise* of r(*aHonabh* care on tlie ]>art of 
persons driving carriages along it, -Boss v, Ihiton 
(IH32), 5 V. A: W 107, N. P. 


Sub-sect. 2. Bkiht of I’assaue. 

482. General rule.] - In the King’s highway, the 
King lias only tlu^ right of passage for him A his 
peoph*, but the fre«*hohl Aj all th<* proiits such as 
trees are in tlu* lonl of the soil (per UuK.).— A non. 
(1168), V. II. 8 Kdw. 1, fo. 9, pi. 7. 

483 - -.] Anon, (undated), Ni>. 1, ante. 

484. ■ - - With regaril t-o a ]mbUc highway 

. . . all His Majesty’s subji*cts have a right to use 
that way for all purposes. A: at all times (Wil- 
son, J,). UocsE V, Hakdjn (1790), L 11 v. Bl. 351 ; 
126 K. H. 206. 

AmwUition, Mentd. Mnuiseu Lenthuullo (Ih.Ci). :t B. \ 

Ail. 220. 

486. - -,1 - A man having a right of way over 

my lh*bl cannot say that- 1 shall not have the power 
to put swing gatn's across his path so as to iu- 
eouvt*nit‘nce him in walking along it. 1 caiuu»t put 
gates io shut up the path in such a way as w*ould 
interfen* >\ith his exercising his right, but if 1 do 
not interCeiti with tliat, it <‘aimot be saiil tliat 1 
shall not pul up gates (lAmi> ll.vriiEiiLKY), - Oiut 
* GolquboI’N (1877), 2 Api>. (’as. 839, 

: -Reid. Smith r. Amlrowpi, USUI] 2 (.*h. 07S. 

Mentd. SutUerhiiul v. Ituns (l.s7S), l\ Api>. ('aw. 7:UI ; 

Kouwlt i\ (}. E. By. (Ihs3), 2U Ch. 1). 666 ; Ormci'ud r . 

PART IV. SECT. 8. 

l . ShttuU^rs VHitth four nuts 
of .iMSfPuU/i/.h Pkui.kx r. 

(Ib42>. I Kerr, 514.- CAN. 

PART V. SECT. 1, SUB-SECT. I. 

m. UigM to usr hightmga m lauful 

manner.] - K\cry member at the public 


Todmordeu Mill Co. (188.H), 11 Q. B. I). IT).') ; Bouike y. 
J»a\H (IhbU). 4 4 (’h. 1 ). 110 ; Ambler v. Bradford Corpn. 
(1U02), 87 L. T. 217 ; Uerrurd r. Crowe, 11021] 1 A. C. 
305. 

486. Whether an easement.] — A plea in bar of 
an advowry for taking cattle damag(‘-fea8ant, that 
the cattle t'seaped from a pulilic highway into the 
locus in qnOf through the defect of ft‘nccs, must 
show that t hey were? iiassing on tlu* highway wJieu 
they escap«‘d ; it is not sullicient to state that being 
in tlu? highway th(*y escaped. 

The law is . . . that if cattle of one man esenpe 
into the land of anotlur, it is no excuse tliat tlu* 
fenct‘8 were out of r(*pair, if they were trespassi'rs 
in the place trom whence* they came. If it be a 
close, the owner of the cattle must show an interest 
or a right to imt them there. If it be a way, he 
must sliow that he >\as lawfully using the way ; 
for the proptTty is in tlu* owner of the soil, subject 
to an easement for the benefit of the public (Heath, 
J.). — l)ov ASTON v, Payne (1795), 2 Hy. Bl. 527 ; 
126 K. R. 681. 

AnnnttUoms : — Expld. Kaiifcelrv v. Mul. By. (1868), .3 Cli. 
App. 306. CoDSd. St. Mary, Nm\m>flou r. Jaeo)»h (1871), 
J.. 11. 7 g. B. 47 ; lIunkliiH r. ButU r, ll8U2j 1 (). B. 668 ; 
llickmitii r. Malhoy, llUtxn 1 Q. B. 7.52, Retd. Faucett r. 
York A, North Miulund By. (1851), 16 Q. JJ. 610 ; Duuoh 
r. Jlnwklnh (i860), 8 C. B. N. S. 8t8 ; B. r. BulhmiiicH A' 
ButhKur lmpro\cmt'ut ('omrs. (1861), 11 L. T. 281; 
JiawiTiicc r. llitch (1868), L, B. 3 g. B. 521 ; Mercer r, 
WoodKHte (186U), L. B. 5 g. B. 26 ; Arnold r. Holbrook 
(1873), 12 L. .1. g. B. 80 ; Cubitt r. MuxbC (1873), L. B. 
8 i\ l». 704 ; llanlMiP r. But land, (1893J 1 g. B. 142. 
Mentd. Biekottsr. East A Wot India Dockn &: Birmineham 
.) unction Bv. (I8.>2k 12 C. B. 160 ; M. S. & L. By. r. 
WulUs (1854). 14 C. 11. 213 ; B. r. Prutt (1855), 4 E. A B. 
860 ; IMcknibou r. I., A N. VV. By. (1866), Hur. & Buth. 
3UU ; llulgh A Baxter r. West (18U3). 08 L. T. 531. 

487. It i.s true that in the well-known 

ease of Dorasion v. Payne ^ No. 4iS6, an/c, H eath. J., 
is rt*ported to have said with regard to a public 
highway that the fr(*ehold continued in the owner 
of the adjoining land subject to an casement in 

PART V. SECT. 1. SUB-SECT. 2. 

n. H hat right mvludrs — Wtuthtr 
vonjinnt io strut rtght of ijasrag^- 
Moving buildtnus .) — M Idle the mo\iiiK 
of a building along u bigliuay may le 
a lawful Ubo of that highwa> it ci<Ha 
not Ui*cc8saiil> follow that the moving 
of a building cornea within the woiUs 


Ait 
Didblkk 


has a rigid to list* the public highway 
ill u lawful inattner A it lies on thOM* 
who wouhl n*8truin him or it to show' 
some law or ciibtom having tho foicc 
of law abrogating the jirivilcgo. — 
BaHUM.AI'CA BAliAPl'A 1’. Hll ARMAl*l*A 
Basai*i*a (lUlO), i. L. B. 34 Bom. 571. 
— IND. 
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favour of the public, & that expression has 
occasionally been repeated since that time. U^hat, 
however, is hardly an accurate expression. There 
can be no such thing according to our law, or 
according to the civil law, as what I may feriii an 
easement in gross. An easement must be con- 
nected with a dominant t,enoment. In truth, a 
public road or higliway is not an easement, it is a 
dedication to the public of the occupation of the 
surface of the land for th(‘ purpose of passing & 
repassing, the public gen(*raliy taking upon t Item- 
selves, through the itarochial authorities or other- 
wise, the obligation of repairing it. It is quite 
clear that that is a very dillerent thing from an 
ordinary easement, where tl\e oc(‘upation rtunains 
in the owner of the servient hmement subject 
t/O the easement (l>oui> ("aihns, li..).).-- H anoklky 
V. MiDTANi) itY. Co. (isbs), ch. App. ; :n 
L. J. Ch. 3i:i ; 18 L. T. m ; lb W. K. 517, L. J.I. 
Annotations -Consd. v. Copoland, llilOl ] 2 K. li. 101. 

Retd. Simpson r. Oodinaiu*ht‘hti'r t’oipn. (lsor»), 04 L. J. 

Ch. 837 ; Schwoder r. Worthlnpr Cas Lipht U (’oko Co. 

(No. 2). [1013] 1 Ch. lib. Mentd. Hoaiuhamp v. (1. W. 

Uy. (1808), 3 Ch. App. 746, Dow Inn? r. Pont5P<ioI. 

Caerleon, U Newport lU. (1871), Tj. U. 18 lOq. 711 ; Puurh 

r. Ooldou Valley Kj. (1871)). ll D. T. 30 ; hooM'inoro r. 

Tiveiton&Noith l)e\on Uj . (1882), 22 Ch. I). 26 , \\ ilkin- 

Hon i\ Hull, Harmlev A West Uidnijr .luiutioii K>. A 

Dock (V). (1882), 10 L. T. i:»6 , Ma( tie r. (’ullandcr A: 

Obau lU., 118981 A. C. 270. 

Nature of Kasements g(‘n(‘rally, Sec Kaskaidnts, 
Vol. XIX., pp. 7 et Hcq. 

488. What right Includes -Whether confined to 
strict right of passage.] — C hitz i\ Hobson, No. 
064, pout. 

489. .] — K. V. CCNNlNOll VME CUAHAM 

^ Burns, No. 406, pov/. 

490. .] — Ch vpr.rv (W. II.) k Co., 

JjTD. t). Wkstminstkr ConPN., No 616, po^l. 

Compare Sect. 2, sub-sect. 2, y>o*</. 

491 . ,J — ]>ltf. lingered on a highway 

which passed over deft.’s groust* moor for the sole 
& express purpose of intei hiring with d(*ft.*s 
right of shooting over the moor: — Held: pltf. 
being upon the liighway for purposes other tJian 
its use as a highway, wfis a tr<*spasser, Ac the ct. 
.should make a declaration to that effect. - 
Harrison v. Kutland (Duke), [1863] ] Q. B. 
142 ; 62 L. J. Q. B. 117 ; 68 J.. T. 35 ; 57 ,1. P. 
278 ; 41 W. 11. 322 ; 9 T. B. U. 115 ; 4 H. 155, 
C. A. 

; —Consd. I.UhConihe r. (1. \V. Hv , 11899] 

2 (y. H. 313. Apld. Hickman v. MaHc> , 11909) 1 g. H. 

762. Consd. hnndon City Laud Ta\ (Vuiiim. r. C. L. |{>., 

[19131 A. C. 3(51. Refd. Allen r. Flood, |l89sj A. (’. 1 ; 

Fitzhardini;e v. Purcell, [1908] 2 Ch. 139. 

492. .] — IMtf. was po.s8cssed of land 

which was crossed by a highway. A trainer of 
race-horses had agi*eed with pltf. for the use of 
some of his land for tlie training ic trial of race- 
horses. A view of the land so used was obtainable 
from the liighway on pltf.’s land. l)<*ft was one | 
of the uroprietors of a publication which gave 
accounts of the doings of race-horses in training. 
On the occasion in respect of which the action 
was brought, deft, walked backwards & forwards 
on a portion of the highway on pltf.’s land, about 
fift-een yards in lonj^h, for a period of about an 
hour & a half, watching & taking notes of the trials 
of the race-horses on pltf.’s land. Pltf. having 
brought an action of trespass against him in respect 
of his user of the highway as aforesaid, & the jury 
having found for pltf. : —Held : deft.’s acts had 


exceeded the ordinary & reasonable user of a high- 
way as such to which the public are entitled, ho 
therefore was guilty of a trespass on pltf.’s laud. 

The right of the public to pass h ropass on a 
highway is subject to all those reasonable 
extensions which may from time to time bo 
recognised as necessary to its exercise in accord- 
ance with the enlarged notions of people in a 
country becoming more populous A: hignly civilised, 
but they must he such as ore not inconsistent witli 
the maintenance of the paramount idea that the 
right of the public is that of passage (Coulins, 
li..r.).— H ickman v. Maisky, [1600] 1 Q. B. 752 ; 
69 B. J. Q. B. 511 ; 82 B. T. 321 ; 18 W. K. 385 ; 
41 Hoi. Jo. 326 ; sub nom. Hk kman v. Maisby, 
Hickman v. MA'miEWs, 16 T. B. H. 271, (\ A. 
Antottution : - Refd. Fltzhardluifc Puwcll. 1 1908) 2 <^h. 139. 

493. “Being in.**] — Dovaston v. Payne, 

No 486, ante. 

494. — In search of game.]— P. was 

in the day time on a public road carrying a gun Ac 
accompariietl by a dog. The land on both sides 
of the road was the property of B., who was also 
lord of the manor ; « on one side of the road was 
a cover in the actual occupation of B. P. waved 
his hand to the dog, which ont(‘red the cover ; a 
pheasant fl(*w ou< across the road ; k P. Ix'ing on 
the ixmd, iired at it, k missed it : - Held : the load 
was land in lh<‘ occupalion of B., subj(‘ct <o the 
right of way in the public ; A' Diere was evidence 
that P. w'as not on the road in exercise of the 
right of w'ay, but for anoth(*r purposi*, namely, 
in sear(‘h of game, k so w'as a tr(‘spasst‘r. - IB v, 
Pratt (1855), 4 K. k B. 860 ; Dears. O. (*. .502 ; 
3 D. B. U. 686 ; 21 B. J. M. (’. 1 13 ; 25 h. T. O. S. 
65 ; 19 J. P. 578 ; 1 Jur. N. S. 681 ; 3 W. B. 372 ; 
U9 K. IB 310, (’. (’. IB 

Annotations : Expld. Mordim r. PoHor (ISOO), 7 II. N. S. 
Oil ; Brow u I’. TnriuT ( I S02). 1 .1 B N, S. 186; Mnyhew 
r. Wimll«'\ (1803), 14 (’. B. N. s. 660. Colud. ht. Marj, 
N«‘\vluKloii V. .hicobrt (1871), Ij. B. 7 Q. B. 47. Expld. 
llariiHon r. Biitlund. I1893J 1 (J B. 112. Consd. Pntti 
r. Martin, [1911 I 2 K. B. 90. Retd. Morunl e. Chiiinlu'rJuln 
(IM>I), 30 L. Ex. 299; Brad r Edwardn (1801), 17 
(’ B. N. S. 216 ; Krn\on i\ Halt (I8«6), 0 B. A' H. 219 ; 
Allrn r. Flomt, 1 1 SOS] A. (’. 1 ; Hirkinan t\ Malwry, [1900) 

1 i). B. 762. Mentd. Iblmtson r. I Vat (1806), 12 Ji. T. 
313. 

495. - - .] - Wlien* applf. k another 

man were set‘n standing on a highway Ac looking 
through a hole in the hedgi*, no one idso being 
n(*ar, Ac a gun was hoard to b(» llred, Ac a dead part- 
ridge r(*ceiitly killed was found in the adjoining 
field within tughU^on yards of the fcMico : -Held : 
the magistral's were right in convicting liirn for 
unlawfully committing a tri'spass on the liighway 
in pursuit of game. - Mayhew v. Wardley (1863), 
14 (;. B. N. H. 550 ; 2 New Hi'p. 325 ; 8 B. T. 504 ; 
143 B. IB 561. 

Annotations • -Refd. B. V. Dittlefldld, B. r. IIomIoii (IS71). 
D. It. 0 y. B. 293 ; Biatt v. Martin (1911), 27 T. L. B. 
«77. 

496. To witness horso*raclng.] — To 

a declaration in trespass for breaking Ac entering 
certain lands of pltfs., deft, pleaded that at tlie 
time of the alleged trespasses there was a common 
Ac public highway over Ac along the said land for 
aJI persons to go & return at sucli times of the year 
as horw'-races were holden on tlio said land at their 
free will Ac pleasure for the purjioso of witnessing 
the said races, k that the alleged trosnasHt'S were 
a use by deft, of the said higliway for the jiurposes 


** the exercise of the public right of 
travel,” in l^ublie Utilities Act, 
0 . 31.— WiNNiPKu ELixTurr Hr. Ck). 
V. DEUSI.K, 11921] 3 \V. W. U. 815 ; 
31 Man. L. U. 366.— CAN. 

o. Proersmona generaUv.] 

— Vklan Pakkuci Tahuia.s V . Sub- 


BAYAN Hambvn ( 1919), I. L. B. 42 
Mad. 271.- IND. 

ptli^iovs vroccs- 

Aioas.) -- The right to coricliiet n*- 
ligiouH proct'SHions through the public 
KtrtM>is is a right inherent in eveiy 
person, provided ho does not thereby 


iuvudo the rights of property enjoyed 
by others, or eauw^ a public iiuisunce 
or Intei-fere with the ordinary use of 
the stn*cts by the ]>ublic, & siibjeet 
tn directions or prohibitions for the 

{ >ro vent ion of obstruct Jons to thorough- 
ttrea or bn^aebes of the jh>uo<\ -* 
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8<d. \.—Jiighl8 of pvhHc; Suhaeels. 2 AS. Sect. 

2: Svh-seci. I, A, \ 

aforoHaid* doft. by othfT pleas alleged a common 
right for all persons U> go & remain for a reasonable 
time for the purfiose ot 'witnessing the said horse- 
ra<*eH Ucltl : the pleas were bad. — C^ oventr-y 
(Kaul) V. WiLLKH (1803), 3 New Bep. 119; 9 
Ji. T. 384 ; 28 J. 4.53 ; 12 W. B. 127. 

AnrutUUumn . Rafd. Hoiirko v, I)a\ls (1889), 44 Ch. I). 110 ; 

KctnunlH o. JinkinH, (iSUOJ 1 Ch. J08. 

Compare No. 492, ante* 

497. Interfering with right ot shoot- 

ing.] - II auk jhon V, 1{UTI.AN]> (Dukk), No. 491, 
anie^ 

498. Racing.] — A right of highway does not 

in( lutlo a right to race ; Ac a person who had been 
paity to a “ iiurdle race ” i-~Jleld : jointly liable 
foi the jmtiing the Imrdles on tl»e groun<l, although 

did not take pait in that paiticular act. — 
SowKRHY V. VVadbwoiitei (1803), 3 F. & K. 734, 
N. 1*. ; HuhHcquent procfedingtt, 2 11. Ac 0. 701. 

499. Public meeting.]— The law recognises 

no riglit of public meeting in any public thorough- 
lart‘, a public lhni*oughlaro being dedicat (^d to 
the 2>ublie lor no other jiurjiose than tiiat of pro- 
\ iding a ineiinH lor the* public of passing Ac reiiassing 
along it. A place of jniblic resort is analogous 
to a public* tlioixiughfare, A: although the public 
may olten have hehi meetings in a place of public 
rt‘Hort, without mit*rru])tion by those who have 
the contml of su< li place, yet the jiublic have no 
riglit to hold nuM'tings there for the innposo of 
discussing any question, wh(»ther social, political, 
or religious. B. v. Funninghamk (Iuaiiam Ac 
Huknh (1888), 4 T. L, U. 212 ; 10 Cox, (\ <\ 420. 
AnnutaluniH Refd. PunU'n r. lUirlor (1910), 27 T. L. It. 

110. Mentd. Lt p bimlH (1SH8), *21 Q. P. D. 101 ; Field 

r. MclropelKaii iViUco llccolvcr, [1007 J 2 K. 11. S.'iS. 

800. .] — Where a magistrate has 

refused a summons on the gmurid that the informa- 
tion does not disclose an indict^iblo ofTenco the 
High (X, has no jurisdiction to review his decision. 
JSemblc : thiTc is no right on part of public to 
occupy 3Vafalgar Hquaro for holding public 
meidmgH, but thet’omrs. of Works ^ Public lluild- 
iiigs in whose care the control 4S: inaringemont of 
Biiuares is vested luw(* iiowei* to |>rohU>it the hold- 
ing of such meeting there 

The only “ dedication ’’ in the legal sonso that 
we oiv uwaiv of is that of a ])ublic right of 
passage, of which tlie lt‘giil description is a “ right 
for all her Majt'sty’s subjects at all seasons of the 
year freely A nt their will to pass Ac reposs without 
let or hindriuice.” 

A claim on tin* part of persons so minded to 
a.«8emble in any numbers, A for so long a time as 
tliey pleii.se to ivmain assembled, upon a highway, 
to the detriment of otht*rs having e(]^ual rights, 
is in its natim> iim’oneilahle with the right of free 
Iiassage, A theiv is, so hu* as w’e liave been able to 
ascertain, no authority whatever in favour of it. 
It was urged that the right of public minding, A 
the right of oin'upying any unoccu2>ied land or 
higliway that might seem aiiproiiriate to those of 
her Majesty’s subjects who wish to meet there, 
wore, if not synonymous, at least correlative. W’^e 
fail to apiiriH'iato tlu» nr^raent, nor are we at all 
iniprt'ssiHl with tlie serious consequences w’hich 


it was said would follow from a contrary view. 
There has been no difficulty experienced in the 
past, A we anticipate none in the future, when 
the only A legitimate object is public discussion, 
A no ulterior A injurious results are likely to 
happen. Things are done every day. in every part 
of the kingdom, wdthout let or hindrance, which 
there is not A cannot be a legal right to do, A not 
infrequently are submitted to with a good grace 
because they are in their nature incapable, by 
whatever amount of user, of growing into a right 
(Wills, jr.). — Exp, Lewis (1888), 21 Q. B. D. 101 ; 
r>7 L. J. M. O. 108 ; 69 h. T. 338 ; 62 J. P. 773 ; 37 
W. B. 13 ; 4 T. L. R. 649 ; 16 (’ox. O. C. 449, D. O. 
Aunotalions : — ^Refd. Burden v. Uigler (1910), 27 T. L. R. 

14U. Mentd. ll. v. Bridfiro (I88U), 5 T. L. R. 087 : U. r. 

Byrde 6c l*ontypool (laH Ck)., Ex p. WilllauiH (1890), 00 

L. J. M. O. 17 ; R. v, Kennedy (1902), 86 L. T. 753. 

501. .] — SlIlREBKOOK C’OLLIEBY CO., 

Ltd. V, Burke (1898), 42 Sol. Jo. 764. 

502. Whether meeting necessarily 

illegal .] — Ex p. Lewis, No. 500, ante. 

603. .] — The fact that a public 

meeting is held upon a highway does not necessarily 
make the meeting unlawful. Whether it is unlaw- 
ful or not depends upon the circumstances in which 
it is held, e.flr., whether or not an obstruction is 
caused.— Burdek v. Bioler, [1911] 1 K. B. 337 ; 
89 L. .J. K. B. 100 ; 103 L. T. 758 ; 75 J. P. 36 ; 
27 T. L. B. 140 ; 9 L. (I. B. 71, D. C. 

Public meeting on roadway not dedicated, see 
Trespass. 

504. Passing A repassing — On small por- 

tion of highway — Watching racehorse trials.] — 

IlioKMAN V. Maisky, No. 492, mvte. 

Compare No. 490, ante, 

505. Catching moths.] — An injunction to 

restrain defts. from trespassing on a public highway 
by using it for the purpose of catching moths by 
means of lamps A other appliances, A from tres- 
passing on the adjoining land, refused, the tres- 
passes being merely ti*chnical A defts. never 
threatening or intending to infringe any rights 
of pioperty A desisting from doing so when 
lequestod. — Fielden v. Cox (1906), 22 T. L. B. 
411 ; 70 J.P. Jo. 161. 

506. Alternative route provided — Public way 
ploughed up.J — IloitN V. Widlake (1608), 1 Bi*ownl. 
212 ; Noy, 128 ; Yelv. 141 . 123 F. K. 701. 
AnjMtalionh -Di>ld. IlflK’nolds v. Edwards (1741), Wlllee, 

2S2. Apld. l>»‘iu«ou r. .s. E. K> (18^9), bl L, T 377. 


8pb-8E(t. 3. --“Bight to Heviate. 

507. Way impassable — Neglect of duty to 
repair.] — If a man do inclose, where he may by 
law, ho is bound to leave a good way, A also to 
keep it in continual repair at his own charge, A 
the country ought not to be contributory thereto. 
— Hfnn’s Case (1633), W. Jo. 296 ; 82 E. B. 157. 
Aniuftutwn Reid. Arnold r. Holbrook (1873), L. U. 8 Q. B. 

96. 

508. Obstruction caused by action of 

elements — Overflow of river.] — Young v, 

(1698), 1 Ld. Baym. 725 ; 91 E. B. 1384. 
Jnnolrdiona Dbtd. Ball r. Horbi*rt (1789), 3 Tomi Rep. 

253. Refd. Blundell v, Catterall (1821), 5 B. & Aid. 208 ; 
Arnold r. Holbrook (1873), L. 11. 8 Q. B. 96. 


Ba^PAOUI'V CkiAUiAU r. RAMi lUo 

(1902), 1. L. R. 20 Mad. 370.- IND. 


q. — .. _ Sai>a«oi»\ 

OIAHIVU 1*. KlilHIINAMOOItTIfl RaO 
(1907), *23 T. L, R. 403.- IND. 

— Mannapa 

Mupali r. Nallava (lorNPKN (1909). 
I. L. R. 32 Mad. 527.— IND. 


g. 1 -KANPVSAMI 

MrpALi r. Sltbhova Mi’pau ( 1009 ), 
1. L. R. 32 Mod. 478.— IND. 

t. Vsf of poriion of highway 

- As acersa to pnratf iand.) - The rltfUt 
of the ]>ubllo to into a public nght of 
Hay Jh not oonJlnod to ond-to-end 
iuK)r, but may bo exoroioed over any 
portion of It.— M*lR>mcRT r. Rkip, 


110141 S. O. 633.— SCOT. 

PART V. SECT. 1, SUB-SECT. 3. 

607 I. Way tmpttssable — intgleH of 
duty to repair. y i'vKKiCK r. Jounstun 
(1860), 20 IT. U. It, 05.— CAN, 

603 i. Obstruetion mused by 

acium of elements— Oterfioir of rwvr.V— 
Where a road Hbich runs along tbo 



Pakt V. — Rights in Connection with Highways. 


319 


509* .] — If there is a public way over 

a man’s field & he puts an obstruction upon it, it is 
different to the case of a private way. If there is 
a public way over a man’s field & he puts an 
ob^ruction uTOn it, then the public, besides being 
entitled to indict him & take down the obstruction, 
if they cannot pass without doing so, are entitled 
to go round a reasonable distance into his field 
by the side of the way & use that os a temporary 
way until he removes the obstruction. But 
if the obstruction is caused by the action of the 
elements, then no such right accrues to the public ; 
they are obliged to remain without the way acmss 
that place until they repair it for themselves 
(WiLLES, J.). — H. V. Oldrkeve (1808), H2 J. J*. .lo. 
271. 

610. Obstruction by owner of adjacent 

SOil.J — If a highway be foundrous, a iiassenger 
may go over the next adjoining land. 

Deft, pleaded that tliere was a highway, tliat 
pltf. stopped the same so that he could not pass 
&; therefore he went over pltf.’s close, doing as 
little haim as possible. On demurrer : - -//c/d : 
the plea was good. — Absor v, French (1078), 2 
Show. 28 ; 89 K. R. 772. 

Anjw/alutns :—J)istds Aniold d. Holbrook (1873), L. H. S 
Q, H. 1»C. Reid. Duwea r. llawkiHH (1800), b V. B. N. S. 
818. 

511. .] — Dawes r. Hawkins, No. 

270, anir. 

612. •]— V. Oldrekve, No. .509, 

ante* 

513. .] — (1) Tlio presumption is, that <he 

waste land wJiich mljoins to a road, belongs to the 
owner of tlie adjoining freehold, & not to tin* lord 
of the manor. 

(2) In ancient times . . . the public where the 
road was out of repair might pass along the laud 
by the side of the road. If the owner inclosed on 
one side only, the other being left open, ho was 
bound to repair to the middle of the road (Abbott, 
C.J.). — Steel v. Prickett (1819), 2 Stark. 
403, N. P. 

AnnnUdions : — As to (1) Reid. Doo d. Moloswortli r. Slooinan 
(1840), 1 Now Bract. CaH. 4.t4 : Hlnipsoii r. Detidy (180U), 
t> Jur. N. S. ll*J7. -!«/(> (2)Rexd. K. v. BriKhtsidc JUcrlow, 
H. M. AlU»rclilTc, 11. r. Tjusloy (18410, 13 Q. H. J)3 t : Harv€‘y 
r. Tnir<» It. (1^03) ‘J Oh. (138. iUncrallu, Mentd. llUbli- 
worth u. Craven (1825), M'Cle. & Yo. 417 ; It. r. United. 
Kiu^doni Klcctrlc Telogruph Co. (18fi2), (5 L. T. J78 ; 
Harrison r. INmell (18^4). 10 T. L. H. 271. 

514. Unenclosed road.]— -Eyre v. New 

Forest Uiouway Board, No. 5, uMe . 

515. Limited dedication — No right presumed 
apart from prescription.] — The public liad a right 
to use a footpath across the field of A., but subject 
to the riglit of A. to plough it up when he ploughed 
the rest of the field. Uo did so ifiough it up, & 
lia>4ng done so, did not set out or mark the lino 
of the path, but hdt the public to tread it out. 
The public continued to walk across the field in 
the direction in which the path had been, but soon 
finding the path in a muddy & bad condition, 
turned out of it, Ac walked on either side thereof. 
To prevent them from doing so, A. placed hurdles 
on the parts upon which the public so walked, 
leaving a space of about six feet m width wliere the 
path had be«'n. Resp. having thrown down tlie 
hurdh^, an action was brought against him by A. : 
— Held : resp. could not claim a right to go ofT 
the line of the footpath or a right to puU down the 
hurdles. 


The right to deviate may be annexed by pre- 
scriptive enjoyment to a highway ; but it cannot 
be presumed to exist as an incident to a limited 
dedication (Cockbukn, O.J.).— Arnold r* Hol- 
brook (1873), L. R. 8 Q. B. 96 ; 42 lu J. Q. B. 
80 ; 28 L. T. 23 ; 37 J. P. 229 ; 21 W. R. 330. 


Sect. 2.— RIGHTS OF OWNER OF SOIL. 

Sub-sect. 1.— PiiEsuMPrioN as to and Evidence 
OP Ownership op Soil op Uiguways. 

A* (Jeneral Presumption* 

516. General rule— In owner of adjacent land.] 

-Anon, (undated). No. 1, ante* 

517. .] — As to the pivsumplion, I 

think ilie principle of the luoit^ modern authoritic^s 
is riglitly tiiken, that the pr<‘Sumption is in favour 
of tlie lord of the manor, even though the highway 
may bo moi*e ancicuit than the grant of the manor. 
If no body can say they liuve any argunnuit or 
proof of pr(»perty in th(*m, then it belong<‘d to 
the Frown, As passed with the r(‘st of the lands. 
But if thi‘ loads passed tlirough tlie profierty of 
others, Ai ai*e so ancient that no body can say wht*n 
they wert^ made, or speak to jiioperty, the only 
question is, where is tlu* first j>rt'HUinption upon 
that lUikiHl, strict, abstraeU‘d case. 1 think tin* 
reason of tlie thing is, wluui the naked presuiujitioii 
st/aiids stripped of evideiiei', that it is in the owner 
of the land on (sich sith^ But this is only such a 
pivsumiitiou as is not like a title. Acts of owner- 
ship against; a title onc(* clearly (vstablished, would 
not have b(‘en set up, so as to av’^ail against the 
title. J<\>r the sake of c(*rtainty, Ac it does not 
inatt(»r lieiv liow it is deterrniniul, if there bo a 
certainty, the presumption is in favour of the 
owners on each side (Is)rd Mansfield). -Anon. 
(1773), Jxiirt, 358 ; 98 E. R. 692. 

618. .J— Tlie (i. N. Hy. Co., in 1818, 

juirchased of pltf. certain fi<»chold land adjoining 
a turnpiki) road to bo ii8(‘d partly for the sito of 
tli<*ir railway Ac works, Ac partly for the purj)OH<( of 
div(*rting a jmrtion of an (‘xisling road. Having 
imule a substituted road, tlie co., with the know- 
ledge of pltf., Ac of tlui trustes's, inclosed Ac t>ook 
posH(‘HHion of tlio portion of the old road which 
had ceased by the diveision to form pai*i of th(' 
turnpike road. The soil of the roaii was not 
noticed in the conveyance*, all the parties being 
under tbo impression that it was vested in the 
trustees. By H(*veral acts regulating the turn- 
pike road, th(* trusU'es bad power from time to time 
to purchase land for t la* wid<*niiig of the road : 
but there was no evidence tJiat the freehold of the 
diverted poHion of the road had ever been 
accpiired by them : - Held : Hie presumption 
that the soil of tlie uiad was in pltf. as owner of the 
adjoining land, was n()t rehutt/ed by Hie local 
turnpike Acts, so os to cast upon pltf. the onun 
of showing that tlie soil of the road had not been 
purchased by the trustees. 

The soil of the old road did not pass by the 
conveyance to Hie co. ; Ac there was nothing in Hio 
General Turnpike A(‘t, 1822 (c. 126), or in the 
Railways CJaus<*s Consolidation Act, 1846 (c. 20), 
to place the co. in the position of trustees of the 
substituted road, so as to transfer to them the soil 
of the old road. 


bank of a river la washed, the publio 
are entitled to a road over a oorre- 
apondii^ portion of the adjoining land. 
— 4>iri Tk Noahcru t>. Mbhckr IIoao 
Board (1887), 6 N. Z. L. H. 19.— N. Z. 
a. By accidmt — Or intmtimml 


ohstrudion*] -Tlie public may diverge 
from a road. If it be rendew'd iiu- 

{ >aaHabl4>, whether by accident or the 
ntentional otwt ruction of the » 
Lawsok r. Wkston (1850), l 
066.— AUS. 


PART V. SECrr. 2, SUB-SECT. 1 . A. 

616 1. (ifwral rule In owners of 
ofljaefnt (asd.l - NiiiAi. Ciianu v. 
AzMCi Au Khan (1885), 1. L. Jt. 7 All. 
362.— IND. 
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Sect, 2. — Rights of ovmer of soil: Svh-sect, 1, A. 

&B.\ 

In thii ordinary casw*, wboro a man who is the 
owner of two pieces of land conveys them to a 
purchast^r, if a turnpike road lifis between them, 
the soil of t)je road passes by the conveyance, 
iiIthouj?h tJio conveyance is silent os to its existence, 
At although the particular mf‘asurement of each 
piece* is given, & would exclude the road. The 
argument on the part of pitf. is, that there are 
paHicular circumstances in this case wliich 
require a dilTer(‘nt decision, Ac show that the road 
in question did not pass. I consider it to b<j X)er- 
fectly clear that the road did not pass by the con- 
veyance. Hefore the conveyance it is manifest 
that the co. thf'mselves thought that the soil of 
tlie road was in the truHt<*eH, Ac not in pltf. The 
plans Ac book of reference requir'd by the standing 
orders in Parliament, Ac 8<‘t out in th<* special case, 
are evidently framed upon that footing; Ac it 
8e(*mH to rru* that the conveyance exactly carries 
out that view of the case. It mentions two pieces 
of land numbered I’cspectively 75 Ac 70, Ac describes 
their <‘\m*t cont(*nts, A ruak<*H no mention whatever 
of No. 47, either in the conveyance itself, or 
in th<* KclH'dule or yilan, which by r(‘ference are 
imported into it. ^I'aking the whole together, 
therefoiH*, it seems to me to b<* perfectly clear that 
the thn'C pieces of land thus numbered Ac <leseribed 
are tn*ate(l as distinct, Ac that the etTcct of the 
conveyance* is to l)a.ss two of them only to the co. 
(Wn.UAMH, J,).- SALIHUUriY (MAliqillS) e. (JUKAT 
Noutumhn Uy. (V). (1858), 5 (\ H. N. S. 17 1 ; 28 
L. .1. C. V, 40 ; 22 L. T. (). H. 175 ; 23 J. P. 22 ; 
5 .lur. N. H. 70 ; 7 W. H. 75 ; 111 K. li. 00. 

• -CoiuA. r. Ward (I SOI), 10 O. P. N. S. 

100. Refd. It. r. VV> combi* Ily. (LS«7), J.. U. 2 g. 11. 310 ; 
PliniiMtcnd Ooanl of Workn r. OnllHh j.and Co. (1871), 
li. It. 10 g. H. 10; 11. 11 . PlattH ( 1880 ), 28 W. 0. 01. O ; 
bamlrock r. Mcl. Dlsl. Kv. (1880), 3 T. h. It. 1«2; Mlcklc- 
timaito V. Newlav OriilK’u (’o. (188(1), 33 <’li. 1). 13.J ; 
I'tjor ii. Potre, 118911 2 (’h. 11 ; MelkHham U. D. C. r. 
(bi> (1902), 18 T. L. U. 368. Hentd. Jolly r. Wimbledon 
A: Doiklnir Hy.dSOl), 1 O.\^S.807 ; TidHwcll »*. Whitworth 
(1807), li. U. 2(’. P.320 ; I)c\onsh!ro r. Pattliison (1887), 
20 g. H. I>. 203. 

619, ‘-Saj.t Union, liTj>. v, 

Hmimoy (J. P.) a Uo., No, 505, post, 

520. Coupled with acts of ownership.] 

“ An Oxford college had, so far as living memory 
extended, maintained a hinged post in the centre 
id a lane, Ac owned the land on both sides of the 
lane. I'ho college desired to er<n*t a bridge across 
the lane, A tiu* corpn. of Oxford demanded a 
nomiiud retit of 1*5 per annum as an iw'knuw'ledg- 
meiit that the soil belonged to tlie corpn, \ -~HcUi : 
the soil of the lane was vested in the college, 
subject only to a foot Ac hoi'seway. Univkusity 
UOTJ.ECJK V, Oxkxmi) UiUiPN. (IS)OI), (18 ,1. P. 470 ; 
20 T. U. 31. (137. 

621. Medium ftlum rule.] —S tevens v , 

WmsTiiEii, No. 010, post, 

522. .j — Though the right of the 

soil in a public highway b(»longR to the owner of 
the adjoining clomps, when no other itroprietor 
appears, usmtv ad filum rio* ; tliis is only a pre- 
sumption of law in his favour, when the original 
dedication of th(^ road cannot be shown by positive 
ovideuoo, Ac if there arc* ciroumstAnces in the 
case which bring tliis presumption of pixiperty in 


question, pltf., who claims such road in an action 
of trespass, must give some other evidence of 
property beyond the mere presumption of law. — 
Headlam V. Hedley (1816), Holt, N. P. 403, N. P. 
Annotniion : — Refd* Simpson r. Dendy (1800), 6 Jiir. N. S. 

1197. 

623. .] — Ownership of land adjoining 

either side of a road, is primd facie evidence of a 
right to the soil extending to the centre of the road. 
A recent right founded on an inclosure under an 
Act of Parliament, does not make a distinction 
with regard to the general law.— f^ooKE v. Green 
( 1823), 11 Price, 7.36 ; 147 10. K. 621. 

624-. .] — Dor d. l^iNO v, Pearset, 

No. 566, 2 >osf. 

525. .]— Noye V, Reed, No. 549, 

post. 

626. .] — A. was possessed of a close, 

the only way to whitdi was along a green lane 
between two other closes, one of which b(*longed to 
A. Ac the oth(*r to B. In the ab.sence of any direct 
evidence of nersliip, the jury were told that 
they might presumt* the soil of the lane to belong 
in moi(*tie8 to the owntTs of the adjoining closes, 
Ac that, in respect of th(* close at thi* end of the 
land, A. had a mere easement i— II eld : a proper 
direction. — S mith r. Uowdkn (1863), 14 U. B. N. S. 
398 ; 2 New Rep. 30 ; 143 K. R. .500. 

627. .] — Beckett ik TiEEDs (’orpn., 

No. 555, 2 >ost, 

528. When presumption arises— Not until high- 
way dedicated.] — Leiou v, .Tack, No. 552, post. 

529. Whether presumption rebuttable — By acts 
of ownership.] — Anon. (1773), No. 517, ante. 

530. .] — BeCKKIT V, IJCRIH C’OKPN., 

No. 555, post, 

531. .] — IIeadiam V. ITedley, No. 522, 

ante, 

532. Application of rule -Tenure of adjoining 
land immaterial. |~ Dok d. Prino r. Pkauhey, 
No. 566, jmst, 

533. — - To private road.]— T}i(* pivsumpt ion 
tliat the soil of a road iistfue ad nudinm filum vice 
belongs to tiu* ovvm^rs c»f tIu* adjoining lands, 
appli<*H equally to a private as to a ]>ublic road. ' • 
IlocMEs v, Belltnouam (1859), 7 U. B. N. S. 329 ; 
29 \j. .1. V. P, 132 ; 33 U. T. O. S. 239 ; 23 .1. P. 
.503 ; 6 .fur. N. S. 531 ; 111 K. R. 813. 

Annotations •- Consd. Smith r. llowdeu (1803), 1 1 C. B. N. S. 

398. Refd. Frost r. lUrliardsoii (IJMO), 103 L. T. 22. 

534. ^To town street.] — ^Be( keit r. Leeds 

UourN., No. 555, pod. 

536. .] — S\lt Union, Ltd. v, 

ITahvey (.r. P.) tk, Uo., No. 595, post. 

536. — One of adjoining tenements covered 

with water.] — 33iere is no authont> for tiu* pre- 
sumption wht*re a road lias 1 k‘<*u laid out b<*twt*en 
two tenements, one of which is coveriMl by water, 
that the soil of the ix>ad belongs solely to the 
tenement which is drv land.— Fko*5T v. Richard- 
son (1910), 103 L. T. 22 ; affd„ 103 L. T. 416, (\ A. 

- — On sale of land.] —See, generally, Hub-sect. 
1, B., post; Haij? op Land. 

To rivers.) — See Wateus Ac Wateiu oiuwes. 

Owners within Public Health Act, 1875 (c. 55), 
s. 4— Liability to abate nuisance.] —Ncc No. 1651, 
post. 


521 1. jSti'dium filum ridr.} — 

Whetv two pro|HirtioH or miiniripalUicft 
arc ilividod by u Idtthway, the limit 
of each is printAfanf the cent re ot the 
hifthway.- -Kr MeDuNotmii (1870), 30 
U, i\ A. 2H8.— CAN. 

531 i. IFAWAei* presumption 


lahle.] That the oninorshlp of lands 
adjolninpr a hiKhway vxtond'^ ad 
medium filinn ri<»* Is a piX‘»uniption 
of law only, which iua\ ih* rebutted, 
but the pr(*Mtmptiuii will arise thoufib 
the lauds an* dcserllK'd in a conveyanev 
as bounded by or on the UiMrhway.--- 
O’OoNNou r. Nova Scotia TKueriioNK 


Co. (1893), 22 S. C. B. 270.- CAN. 

b. Tithe dtrtved by Cronm grant. ] 

- The prt*8ump1 ion Is rebutted when* 
the ow ner of the land derivl‘^ hih title by 
('rown (rrant, Sc in the errant the road 
iH de*M;rllH*d as bounding the land. — 
Tikrjjky p. Loxto.v (1891). 12 N. H. W. 
L. II. 308,— AUS. 
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Part V. — ^Rights in Connection with Highways. 


B, Presumption m case of Sale or Lease of 
Land. 

537. General rule — Land abutting on highway.] 

— R. V. Strand Board ov Works, No. 988, post. 

538. .] — The rule of construction 

is now well settled, that wheiHi there is a conveyance 
of land, even although it is described by reterenco 
to a plan, & by colour, & by quantity, u it is said 
to be bounded on one side either by a river or by a 
public thoroughfai*e, then on the true construction of 
the instnuneut lialf t he bed of the river or lialf of the 
road passes, unless there is enough in the circum- 
stances or enough in the oxprt^ssions of the instru- 
ment to show tliat tliat is not the intention of the 
parties. It is a presimiption that not only the 
land described ])y meU‘H & bounds, but also half 
the soil of the road or of the bed of the ri\er by 
which it is bounded, is inUuided to pass, but that 
presumption may bo robutU'd (CorroN, L.J.). — 
Micklethwait V. Newlay Briixje Co. (1880), 
33 Ch. B. 133 i 55 L. T. 330 ; 51 J. P. 132 ; 2 
T. L. R. 841, C. A. 

Anjuit^wna Distd. Ecrovd v. (’oiilthard, (1897 J 2 Cli. 554. 
Apia. lie WhitcV Oluiritio*^, t’hanty Coinrn. r. Loiulon 
C’orpu., |l8l)s] 1 Oh. (J >5). Consd. LoiidoTi (.'ity Laud Tax 
Comrs. v. C\ L. lly., (lULiJ A. i\ 3«L Reid. DovoiiHhiro 
V. Pattlnson <1S87). 20 g. H. D. 203; llaynoH v. Kiiijr, 
llslKt] 3 (.‘h. 130 : rr\orr. 11894] 2 (’h 11 ; Mellor 

i\ Walmosloy, (190 jJ 2 (Mi. 1G4 ; Tliuiiios Coiihorvatorb r. 
JCont. (191S) J K. JL 272. 

539. .]-~The pivsumption that half 

the soil of tlu» road is intended to pass to a purchaser 
under a conveyance of land dt'scnbisd as bounded 
by a public t honiughfan' is eciually applicable to 
strt‘els in a town as to highways in tJie country ; 
A; this pivbumption is nut rebutted by tlie fa(‘t 
that the vendor is lh(‘ owner of the soil beyond 
the )ne(ii urn Ji hint un ; m such a case the pre- 
sumption is tliat tile conveyance passes the 
soil of tiie Jiigliway so far as it is vested in the 
vendor. lU \Viutk\ Cuauities, (HiAUirv ('omhs. 
r. London Coui*\.. 1 (’h. (J59 ; (i7 lu .1. CMi. 

130 ; 78 L. T. 550 ; 10 W. 11. 479 ; 42 Sol. Jo. 
129. 

-laa Dbtd. L. \ \ W . 1?\ . r. Wchtniliister (’oipn , 

11992] 1 ('ll. 2»)9 Apprvd. Louden City Laud Tu.\' ComrM. 
V. C. L. , I191.Jj A. C 3<,L 

540. — .] — \Vher(‘ a j^arcel of land is 

de8cnb(‘d, or shown on a plan, as bounded by a 
highway it I'l to b<* presumiMl t hat it is intended that 
the parcel sliould go up to the actual boundary on 
that Hidi*, tiiat is, ordinary <’ircumHtanc(‘H, ad 
medium flum vtw. Therefore, wliere the land 
tax has b(*en redeemed on lauds or liouses wliich 
abut upon a ]mblic street or highway, the exonera- 
tion exLmds to the middle line of such street or 
highway, in the absence of an express statement 
to the contrary. — L ondon City Land Tax Comhs. 
V, (’ENTHAL London Uy. (\)., 11913] A. C. 301 ; 
82 1.. J. C’h. 27 4 ; 108 L. T. 090 ; 77 J. P. 289 ; 
29 T. L. n. 395 ; 57 Sol. Jo. 403 ; 11 L. U. K. <193, 
H. L. ; affg. S. (J. md) nom. Central Iaindon Ry. 
Co. V. Iajndon City Land Tax Comrs., [19111 
2 Ch. 407, C. A, 

Consd. A.-O. of .Soulheni NiReria v. Holt 
(Liverpool), (1915] A. (J. .099. Reid. Mw-larou v. A.-U. 
for Quebt-c. (1914] A. C. 258. 

541. Land adjoining * highway.] — A fann 

& premises was described in ih(* Tease as adjoiiung 
the turnpike road from P. Ui S. Tlie landlord 
seized as a distress for rtmt, goods of the tenant 


packed on a waggon, which stood, without horses, 
witliin the midille of the liighway, A; on that 
part of it next the demised premises : — Held : 
the presumption was, that the right to the soil 
of the moiety of the highway was vested in the 
tenant, this presumption was not rebutted by 
the terms of the demise, therefore the wagffon 
was on the demised premises, the goods sulijoct 
to be taken as a distress. — U odges v. Lawrancb 
(1851), 18 J. P. 347. 

Annotdiion : — Reid. O. L. Ry. v. Loudon City Land Tax 
Coiurn., null] 2 Ch. 407. 

542. .] — Plif, rented a stable from 

deft. & was in the habit of keeping his cart on a 

E art of the road adjoining the stable, which hatl 
eon paved for that purpose by deft., pltf.’s 
laiullord. In au action against the landlord for 
seizing pltf.’s cart while standing in the road, lus 
a distress for rout ; — Jleld : the paved piu’t of the 
road was to be considered part of tlie demised 
premises, Ac the landlord might lawfully seize 
the cart there as a distress for the i*ent of the 
stable.— G illinoham v. Gwyer (1807), 10 L. T. 
040. 

643. .] —Haynes r. King, No. 540, 

post. 

544 . Land on each side in same ownership.] 

— Salisbury (MAitguis) v. Great Northern 
Ry. Co., No. 518, ayitc 

645. Application of rule— To town streets.] — 

Landrocmc t’. Methduolitan District Ry. Co, 
(1880), 3 T. L. R. 102, C. A. 

546 , ,j — iqtf.’s were Uviseholdors of 

houses bounded by a stre('t. SubsiMiuently the 
l(\ssors agri'ed to lease to d(*ft. preuusi^s on the 
0 ))jK).site side of Ai boundrui by the strcH't : Held : 
pltfs.’ defl.’s pr(*inisi‘s W(To actually contiguous, 
as the presumption was that in both cases the 
leases would include half the soil of the street. - 
Haynes v. King, [18931 3 (’h. 439 ; 03 L. J. Ch. 
21 ; 09 L. T. 855 ; 42 W. R. 50 ; 3 R. 715. 

647. — -.] — Jle White’s Oharities, 

Charity Cuairs. v. London (’ohdn., No. 539, 
ante. 

548. — - Grantor owning land on both sides 
of road— Conveyance to same person.] -Salisbury 
(Marquis) r. Great Northern Ry. Co., No. 518, 
ante, 

549. Lease to different tenants.] - 

Wh(»r(‘ adjacent lands btOong to two distin(;t 
owii(»rs, the J(‘gal presimiption is, that the dit<’h 
which divides tluiia is a {lart of the soil of iiim to 
whom the hedge bidongs ; where a road runs 
betwe(*n those lands, that the owner on each side 
has a right of soil ad medium filum viw. 

SernbLe : such iiivsumption will not arise wliere 
the entire jiroperty of such lands is in one landlord, 
who has Jet them out to dilTcrent tenants : but it 
will be ineumbent upon (‘iUier tenant who shall 
bring trespass against the other to pn»ve his right 
of exclusive iiossession of tlie dit>c)i, or tJie half of 
th(^ road next to liis close, in order to sustain tlie 
action. —Noye r. ItEED (1827), 1 Man. A Ry. K. B. 
03 ; 0 L. J. O. S. K, B. 5. 

Antuttitiion : -Refd. ColIiH v. AmphloH, 11918] I Cb. 232. 

550 . Whether to building estates or 

schemes.] — Mawmn Brotuers v. Liberty A Co., 
Ltd., No. 559, post. 

551 , Whether to Crown grants.] — 


PART V. SECT. 2, SUB-SECT. 1.— B. 

637 i. (Icneral rule — Land almUtno on 
htghioayA—iywYKH r. Rich ( 1871 ), 
1 . R. 6 C. L. 144 .--IR. 

841 i. Land adjoining highmig.] 

J. — VOL. XXVI, 


— /e€ IMuddle ( 1916 ), 10 8 . R. N. 8 . W. 
54.— AUS. 

0 . RcbuUal of presumption — High- 
way excludeti by conveyance.]—' A de«*d, 
irrantina land, did not iuoludo ** a 
road forty loot wide,** In tlie laud 


conv«‘y<‘d : — Ildd : tho foo In thc» 
friM'hold of the rood did not pass to the 
icrautec, but merely an ooMuneiit of 
tho ritfbt of way over tho land.-- 
Fishku r. Wkusiku (1895), 27 O. R. 
35. -CAN. 


y 
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Sect, 2. — Righta of owner of soil: Sub-aect 1, B. 

^JO.] 

Mappin Bbothb^is V. Liberty & Co., Ltd., No. 559, 
post* 

552. When presumption arises — Not until high- 
way dedicated.J — The presumption of law that the 
property in the soil of a road belongs uaqy^ ad 
mcaium filum vice to the adjoining proprietors, 
Sc con8oqu(*ntly that a conveyance of an estate 
bounded by a road passes the land up to the middle 
of sucli road, does not arise until the road has been 
dedicated to the public by being used as a highway. 
—Leigh v. Jack (1879), 5 Ex. D. 264 ; 49 L. J. 
Q. B. 220 ; 42 L. T. 463 ; 44 J. P. 488 ; 28 W. R. 
462. 0. A. 

Anjintaiiofut Mlcklotlnvalt v, Nowlay Bridge Co. 

( 1 880, :t3 Ch. 1). 133; C. L. Hy. v. London City Land Tax 
(kimrH., (1911 J 2 Ch. 467. Befd. HolUng v. Broughton, 
11893) A. C. fiftO 1 Marwhall v. Taylor, (ISOft] 1 Ch. 641 ; 
ite Whllo’H Chari tios. Chanty Coinr«. v. London Corpn. 
(1898), 46 W. K. 479 ; Mappln v. Liberty, [1903] 1 Ch. 
118 ; London City Land Tax ComrH. v. C. L. Ky., (1913] 
A. C. 364. Mentd. CunUiTo v. L. & N. W. Ry. (1888), 
4 T. L. Ji. 278 ; HludHoii v. Aahby, (18901 2 Ch. 1 ; Llttlo- 
clalo t>. Liverpool CfilloKo, (1900] 1 Ch. 19; Phllpot v. 
Hath (1905), 21 T. L. It. 634 ; White v. Grand Hotel 
East bourne (1912), 106 L. T. 786. 

553. Rebuttal of presumption — Conveyance of 
land on each side of road — Parcels treated as dis- 
tinct.] — Salisbury (Marquis) v. Great Northern 
Ky. (*o., No. 518, a//le, 

564. Road uncoloured on plan.] — Where 

a piece of land which adjoins a highway is con- 
voyed by general words, the presumption of law 
is, tliat the soil of the highway usque ad medium 
filum passes by the conveyance, oven though 
reference is made to a plan annexed, the measure- 
ment Sc colouring of which would exclude it. — 
Berridge V. Ward (1801), 10 C. B. N. S. 400 ; 80 
L. J. 0. P. 218 ; 25 J. P. 695 ; 7 Jur. N. S. 876 ; 
142 E. it. 607. 

C. Tj. Tty. v. Loudon City Land Tux 
(;oinra.. (mil 2 Cl>, 4«7. Reid. U. v. Hirand Board o£ 
^ ^IroHBloy u. Light owler 

b. II. 3 Lq. 279 ; TitlHWoll v. WlUtworth (1867), 
L. U. 2 (>. P. .t20 ; BticTlcnch v. Alotropolitau Hoanl of 



555, Road adjoining single building site on 

estate.] - Tlio riglit of ilio owner of land abutting 
on a highway to the soil of Uio highway ad medium 
filum vur is founded on a pi'esuiniition of law which 
exists only in the absence of evidence of owiiorsliip, 
Q?u. .* whether such presumption has any applica- 
tion to a street in a town : — Held : in a suit 
between the lords of the manor Sc the corpn. 
of L., tliat the soil of tlie B,, an ancient street in 
the borough of li,, belonged to the lojxls of the 
manor, there being sulllcient evidence to I’ebut 
the presumption of ownership in the ownci*s of the 
adjoming houses. 

1 should myself, if it wore necessary to determine 
it, bo very slow to come to the conclusion that 
where there is a road going tluough an estate, Sc 
a site is granted by the road side for the erection 
of a cottage or house. Sc a cottage or house is 
built upon that site, the meix) conveyance or grant, 
or demise of a piece of land as the site of Sc for tlie 
purpose of building a liouso is, in presumption of 
law, a grant to the middle of the highroad, the 
IroutaKo of which is probably the ongin of the 
hou^ Iwing built on that space. It appears to 
me that a gi^at many inconveniences might arise 
from the notion that a more grant or demise of 
such of itself raise a presumption of 

law which deprives the owner of the estate of his 
pojpesfwry title or of his freehold in respect of the 
half of the highway (James, L.J,).— Beckett 


V, Leeds Corpn. (1872), 7 Ch. App. 421 ; 26 
L. T. 376 ; 36 J. P. 596 ; 20 W. R. 464. L. JJ. 
AnruMions : — ^Betd. Miokleihwait v. Newlay Biidso Oo. 

(1866), 83 Ch. D. 133 ; Landrook e. Met. Dint. Hy. (1886), 

2 T. L. R. 532 ; Devonshire e. Pattinsou (1887 ), 20 Q. B. D. 

263 ; Pryor v. Petre, [1894] 2 Ch. 11 ; L. & N. W. Ry. v. 

WeetmLnstor Corpn., [1902] 1 Ch. 269 ; Mappin v. lAberty, 

[1903] 1 Ch. 118 : Mellor v. Walmesley, [1905] 2 Ch. 164 ; 

A.-G. V. Homer (No. 2), [1913] 2 Ch. 140. 

656. Conveyance of houses by number.] — 

Landrock v. Metropolitan District By. Co. 
(1886), 8 T. L. R. 162, C. A. 

557, Expression of contrary Intention in 

instrument.] — Micklbthwait v, Newlay Bridge 
Co., No. 538, ante. 

558, Highway not included In measure- 

ments on plan.] — In a conveyance by deft, to 
pltf., a wood which abutted on a highway called 
C. Lane was described by its acreage, which was 
given with great minuteness, Sc by reference to a 
map which did not include any part of the lane. 
The property was also deacriDed in a schedule 
to the deed, by reference to the numbers in the 
ordnance map, in which the wood & the lane were 
marked with different numbers. By the recitals 
in the deed it was stated that it was one of the 
conditions of tlie contract for sale that the trees 
on the land sold should bo paid for as part of the 
consideration at a valuation, & that such valuation 
had been made Sc the amount paid by pltf. The 
lane was very little used as a highway, bein^ a 
grassy lane with trees Sc underwood on the lude 
adjoining the wood ; but evidence was given 
showing that none of these trees were included in 
the valuation : — Held : evidence of the trees being 
omitted from the valuation was properly admissible 
as proof of the circumstances in which the con- 
veyance was executed ; Sc the fact of such omission, 
coupled with the fact that the lane was not included 
in the moasurement or the map, was sufficient 
to rebut the presumption that the soil of the lane, 
ad medium filum vim, passed by the conveyance. — 
Pryor ik Petre, [1894] 2 Oh. 11 ; 63 li. J. Ch. 
531 ; 70 L. T. 331 ; 42 W. R. 435 ; 10 T. L. B. 
303 ; 38 Sol. Jo. 286 ; 7 R. 424, O. A. 

559, Land acquired under statutory 

powers for street improvement.] — The Comrs. of 
Woods Sc Forests acquired a tract of land under an 
Act of Parliament passed for the purpose of execut- 
ing a scheme of street improvements in the metro- 
polis. Under this Act they made Regent Street 
& leased the houses in the street as they were built, 
including a house now sub-demised to pltf. Pltf, 
claimed to bo entitled to the soil of the moiety 
of the street next to his house for the residue of 
his int<jrest therein by virtue of the presumption 
that the conveyance of a house adjoining a high- 
way passes the soil of the highway usque ad medium 
filum. The head lease of pltf.’s house described 
the property by dimensions Sc abuttals A; by a 
map. Sc referred to it as abutting on a street then 
fonning. Upon the construction of the Act it 
was doubtful whether the Comrs. had any power 
to lease the soil of the streets : — Held : apart from 
any question as to the powers of the Comrs., the 
presumption was rebutted by the surrounding 
circumstances, regard being had to the terms of the 
lease Sc the provisions of the Act. SenMe: the 
presumption does not apply to building estates or 
schemes. 

Qh, : whether the presumption applies to leases 
or to grants from the Crown. — M appin Brothers 

V. Liberty Sc Co., Ltd., [1903] 1 Ch. 118 ; 72 
L. J. Ch, 63 ; 87 L. T. 623 ; 07 J. P. 91 ; 51 

W. H, 264 ; 19 T. L. R. 61 ; 47 Sol. Jo. 71 ; I 
L. G. R, 167, 

AnnoUdioH : — Befd. C. L. Hy. v, London City Land Tax 
Comrs., [1011] 2 Ch. 467. 
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C. Roadside Waste. 

560. General rule — Property ot owner ol ad- 
joining land.] — Primd facie the presumption is, 
that a strip of land lying between a highway & 
the adjoining inclosure, is, as well as the soil of 
the highway ad medium filum vice, the property 
of the owner of the inclosure. If the strip of land 
communicate with open commons or other larger 
portions of land, the presumption is either done 
away, or considerably narrowed, for the evidence 
of ownership which applies to the larger portions, 
applies also to the narrow strip which com- 
municates with them. — Grose v. West (1816), 

7 Taunt. 39 ; 129 E. R. 16. 

Jnnotationa : — A^d. Plmnbley r. Lock (1902), 67 J. P. 237. 
Befd. Smith v. Howden (1863). U C. B. N. S. 398. 

661. .] — Steel v. Prickett, No. 613, 

anie. 

662. .] — Doe d. Pring v. Pearsey, 

No. 566, post. 

503, ,] — Where strips of land lie 

between the highway & the adjoining inclosure, 
the legal presumption is, that the soil belongs to 
the owner of the adjoining old inclosure. — 
ScooNES V. Morrell (1839), 1 Bcav. 261 ; 48 
E. B. 936. 

Annotations : — Mentd. Grove r. Bantard (ISril), 1 De G. M. 
& G. 69: Abbott o. Calton (1853), 22 L. J. Ch. 936; 
Boyso V. Koasborough (1853), Kay, 71. 

664. .] — The ordinary presumption 

is, that strips of laud lying alon^ a highway even 
though indirectly connected with parts of the 
waste belong to the owner of the adjacent inclosed 
land between wliich & the actual beaten road 
they lie & not to the lord of the manor, especially 
if tlio adjacent owner has done acts of ownership 
without interruption ui)oii the land. Such strips 
of land might well pass under a conv<‘yance of the 
adjacent inclosure though the deed purported to 
state the quantity of acres, within the fences 
that were therein passed, if it had the words 
“ more or loss added. — Dendy v. 8im.i»hon 
(1861), 7 Jur. N. S. 1068 ; 9 W. R. 743, Ex. Ch. ; 
affg. S. 0. sub nom. SiMPbON v. Dendy (1860), 

8 0. B. N. S. 433. 

Annotations : — ^Refd. Borri<lgo v. Ward (1801), 10 (i. B. N. H. 
400 ; Tidswell v. Whlt\\orth (1807), L. U. 2 C. P. 326 ; 
C. L. Uy. V. Loudon City Land Tax C’oinrs., 11911] 2 Cli. 
467. 

565. .] — A local board of health 

were empowered by a local Act, when they should 
think fit, to cause the ditches at the sides of, or 
across public roads to be filled up, A to substitute 
pipe or other drains, & from time to time to amend 
the same ; <St the surface of the land gained 
by the fiUing up such ditches might, if tlie board 
thought fit, be thrown into the roads & ways, 
etc. Pltf. was owner of a close adjoining a public 
highway, & between the close & the highway was 
a Arip of land averaging nine feet in width. Upon 
this strip of land ran a ditch, the bank of which, 
on pltf.’s side, was three feet in width, & covered 
with grass, & the bank on the road side was one 
foot in width, & covered with ctoss. At the side 
of the road wore posts & rails about two feet hi^h. 
Pltf. & his pi'edecessors, the owncm of the adjoining 
land, had fi*om time to time, the surveyors of 
highways two or three times during the last 
forty years, repaired the posts & rails : — Held : 
this was not a ditch at the side of, or across a public 
road within the Act, & the local board had no power 
to fill it up & substitute a pipe or other drain, 
the presumption being that the ditch belonged 


to pltf., the owner of the adjoinhig land.— Tutill 
V. WEST Ham Locai. Board op Health (1873), 
L. R. 8 C. P. 447 ; 28 L. T. 507 ; 37 J. P. 465. 

666 . Application of rule — Land of any tenure.] 
— ^le presumption is, that waste land, which 
adjoins to a road, belongs to the owner of the 
adjoining inclosed land, whether ho be a freeholder, 
leaseholder, or copyholder, & not to the lord of the 
manor. 

It is a primd facie presumption, that waste lands 
on the sides, Ac the soil to tlie middle, of a highway 
belong to the owner of the adjoining freeliold 
land. The rule is founded on a pM?sumpt ion that 
the proprietor of the adjoining land at some 
former period gave up to the public for passage 
all the land betweem Ids inclosuro k, the middle of 
the road. I think that rule applies not only to 
freehold but to copyhold lands also (Baylry, J,). 
— Doe d. PniNa v. l*EAitsKY (1827), 7 B. k C, 
304 ; 9 Dow. k By. K. B. 908 ; 6 L. J . O. 8. K. B. 
310 ; 108 E. B. 737. 

Annotations While v. IIlll (1844), 14 L. J. Q. B. 

79. Refd. U. r. Hatllcld (1835), 4 Ad. 5: Kl. 156 ; KIukh- 
mlll V. Millard (1855), 11 EacIi. 313; A.-G. v. Toiullno 
U877), 6 Ch. I). 750 ; C’hanibor ColJlory Co. r. Bochdalo 
Canal Co., ( 1 895 ] A. C. 564 ; lie Whito'« C’Jiaril its, (liarll y 
ComrH. V. Jjniidoi) Corpn., [1898] 1 Ch. 659 ; Mapidn 
V. Liberty, 1 1903] 1 (*h. J18; Loudon Ciiy Land Tax 
Comr8. V. C. li. By., [1913] A. C. 364 ; Collin Ainphltli, 
[1918] I Ch. 232. 

567. Hot as between grantees of same lord 

of manor.] — Where the lonl of a manor has con- 
veyed land to A., k afterwards olluT land to B,, 
k it appears that a nairow strip of land passed by 
one or other of the conveyancers, but it is doubtful 
by winch, no presuiription arises in favour of A. 
from the fact that the strip of land lies Indween a 
highway k land undisputedly comprised in tin* 
conveyance to A.- -White v. iliu. (1811), 6 
Q. B. 487 ; 2 Dow. & L. 637 ; ML. J. Q. JL 79 ; 
9 Jur. 129; 116 10.11.182. 

Annotation Mentd. Neilan v. ilunny (1849), 2 Cur. & Kir. 
710. 

568. Whether waste passes in conveyance 

of close — Construction ol parcels.] — Dendy v. 
Simpson, No. 564, anie. 

509. In a conveyance the land 

was described as “ situate on the heahJiur<‘.” 

If the boundary had been a road . . . this strip, 
if vested in pltf.’s predcc(*ssor in title, would 
primd fade have pa8S(‘d by the <‘onvoyancc, not- 
witlistanding that the measurements of tlie plots 
would exclude it (Stirling, L.J.). — Melloh v. 
Walmesley, 11905] 2 Oh. 164 ; 74 I.. J. Oh. 475 ; 
93 L. T. 574 ; 53 W. B. 581 ; 21 T. J.. B. 591 ; 49 
Sol. Jo. 505, 0. A. 

Annotations .'—VLentd. Ashhcton-FnilUi v. Owen (19051, 75 
L. J. Ch. 181 ; Meiror v. Ih niic, [1905] 2 Ch. 538 ; Jte 
Djainbl-Huniafra, Rubber Ksitilcb (1912), 107 L. T. 631 ; 
KuHtwood V. Ahblon (1913), 83 L. J. Oh. 263 : NeHbllt r. 
Mablothoriu) V. C., [1918] 2 K. B. 1 ; WatcLujn v. Euft 
Africa Piotcctoratc, [1919] A. C. 533. 

570. Evidence supporting presumption — Acts of 
ownership.] — Dendy v. Himpwon, No. 561, ante. 

571. Other similar adjoining wastes.] 

— Upon a question whether a piec e of waste land, 
lying between a liighway k pltf.’s inclosed land, 
belonged to pltf-, or to the lord of tlie manor 
Held : grants by the lord of other slijis of waste 
land on cither side of th<» same road, abutting on 
inclosed lands of the lord himself k of other jiersons, 
were admissible for the purpose of showing that 
the locus in quo was paii of tlie waste* of the* manor, 
without showing continuity.— Dendy v. Simpson 
(1856), 18 0. B. 831 ; 27 L. T. O. S. 288 ; 2 Jur. 
N. 8. 642 ; 139 E. R. 1590, Ex. (’h. 


V fticrrp s i c owncf of oAioining latid.]— “N ihal 

PART V. SECT, a, SUB-SECT. l.~C. azMaT Am Khan (1885), 

560 i« General rule — Property of I. L. B. 7 AU. 362. — IND. 


66011. .] — A.-U. (C’OKK 

awNTV CJOUNCIh) V. PKJiiiy, 11904 
1I.II.247.— IR. 
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Sect, 2, --lttghi8 of owner of aoil: Svh-sect, 1, C., 
D., E. F, ; eub-aed. 2. A,] 

672. Rebuttal of pwsumptJon.] — The pro- 
sumption of law, that slips of waste land adjoining 
a highway belong to tho owner of the adjoining 
inclosed land, may bo rebutted by evidence tending 
to raise a contrary presumption. In an action 
by a rector, to recover a slip of land lying between 
the glebe* A a highway, in order to rebut the pre- 
Humj)tion of owmersliip arising from contiguity, 
it was proved that deft. A those under whom he 
claiiu(‘d had occupied the spot in ciuestion for more 
t han fort y years, A during four or five successive 
incumlK*n(‘ieb, without interruption ; A that there 
were slips of land adjoining the piece in dispute, 
at either (*nd, also lying between tho glebe A tho 
road, which WH‘re ocjcupied advc'rsely to the rector : 

-Held : thcj whole case* on both sides I'esting on 
pr(‘sumption, it was i»ro])orly loft to tho jury to 
say whether or not tlio (‘vidence gdvon on deft.’s 
pait rebutted thc^ y)resumption of law on which 
pltf.’s case rested. — Doio d. llAlilMrtON IlAMPSON 
(1817), 4 (\ 11. 2(17; 17 L. J. C. P. 225; 8 
L, T. (). S. 412 ; 12(1 K. It. 509. 

673. - - .j -Pi.iJMiu.Kv V, Lock, No. 1495, 
post, 

574. By proof of acts of ownership — Over 

other portions of waste.]— 'Gnosis v. West, No. 

500, ante. 

575. .] — AVliere tho question 

was, whethc*!* a slip of land between some old 
inelosurc‘s A the* highway, vested in the lord of the 
manor or flu* owner of the adjoining freehold: — 
Held : (‘vidc'nee might he received of acts of 
owmership, by tiu* lord of tho manor on similar 
hliim of hold not adjoining Ids o'wn fre(*hold, in 
various j>arls of thii inaiior. — D oe d. HAniiKTr 
e. IvKMi* (1821), 7 Ihng. ,222 ; 5 Moo. A P. 173 ; 
9 J. O. S. V. P. 102 ; 121 K. K. 128. 

.innofatunm ‘--Reid. Doe <1. Barrett v. Kemp (18.'15), 2 

lUuK. N. ('. 1P2 ; HiNco v. IjOIiuik <1K88), 3 JNev. & 
P. K. B .{US ; l'iii\erHlt> t'ollewe a. OAfonl Corpn. (11104), 
OH ,1. r. 170 : Leeke r. J*ortsmoulh Corpn. (1012). 10(1 
\u T. ($27. Mentd. lIanl«*a*,tlo r. Dennison (IHOl). 10 
(’, B. N. S 000. 

576. ' .] — Upon a question 

whc'tlier a ])ieee of waste* land hetw'een a highway 
A iiU’loHures belonged to pltf, the owner of the 
adjoiiurig inelosun*, or to the lord of tho manor : — 
Held: tin* lord might give evidences of grants by 
him of tlie waste between the* road A tho inclosures 
of other ])eiH()UH at a distance from the spot 
claiumd by pltf. ])i*ovith*d such evidence w'cro 
c'onilned tt» the i*oad wlxich passcnl by the spot 
claimed by pltf. Doe d. H.MtnETT r. Kemp 
(18,25), 2 liing. N. (\ 102 ; 1 Hodg. 221 ; 2 Scott, 
9 ; 4 L. .1. K\. 221 ; 122 K. li, 40, Kx. Uh. 

A'nn>t(Uion>< : Apld. Jones r. Williams (lh37), 2 M. A W. 

RefA Tutlll r. West Ham L. B. of Health (1H73), 
L. 11. h i\ P. 417 ; Leeke v. Portsmouth Corpn. (11)12), 
100 L. T. (527. 

Sif\ aho, Hopnd.vkiks, Vol. VII., p. 222, Nos. 
419-422; Evidence, Vol. XXll., p. 72, Nos. 
422-121 ; Tih-npass. 

577. Question for Jury.] —Doe d. Hahihs- 

SON V. ilAMPsoN, No. 572, ante. 

578. Acceptance of allotment of land —As 

waste of manor.] —In 1818 H. inclosed a piece of 
land of 1 1 pc'iThes, lying by tho side of a lane 
which w'as a highw’ay, in tho manor of W. At 
that tinu^ G. was the ow’iier in foe of the adjoining 
fivehoUl laml. In 1820 G. died, having devised 
his i'btates to II. \y. G. for life with remainders 
t>vcr. In 1830 a private Act was passed, by which 
ct)inrs. wei’o empowered to inclose A allot the 
W’astes t)f the manor, including encroachments 
made within twenty years of the passing of the 


Act, A pieces of waste land lying by the sides of 
any public roods or lanes. In 1837, K. died, A 
W. P. R., his heir, took possession of the 11 perches. 
In 1838 the comrs. made A published their award, 
by which they awarded to H. W. G. two allotments, 
one of 24 perches, which included the 1 1 perches, A 
another of 29 perches similarly situate. H. W. G. 
took possession of tho second allotment ; but 
W. P. R. remained in possession of the piece of 
11 perches till he sold it, in 1859, to d!eft. In 
1874 H. W. G. died, A pltf. succeeded to the estate 
under the will of O. He then brought ejectment 
against deft, to recover the 11 perches: — Held: 
the admission of H. W. G. against his interest, by 
accepting tho allotment under tho award, was 
strong evidence tliat the land was waste of the 
manor, A rebutted tho presumption arising from 
the situation of the slips of land, that they belonged 
to liim os owner of the adjoining land. — G ery v, 
Redman (1875), 1 Q. B. D. 101 ; 45 L. J. Q. B. 
207 ; 8vb nom. Redman v, Gery, 24 W. R. 270. 

D, Roads set out under Turnpike Acts, 

570. General rule — Ownership of soil not 
affected.] — D avison v. Gill, No. 1754, post, 

580. .] — Salisbury (Marquis) v. 

Great Northern IIy. Co., No. 518, ante, 

581. Ownership by trustees may be presumed.] 
— Por more than one hundred years a foe farm 
rent had been paid to certain chai*ity trustees in 
respect of a piece of land acquired for the widen- 
ing of a turnpike road A since forming part of 
the I’oad, but no conveyanve to the turnpike 
trustees w'as forthcoming. 2^ho rentciiarge was 
paid, fii*st, by the turnpike trustees, who had 
statutory power to buy laud for widening the 
roads under their control, A, on the expiration 
of the turnpike trust in 1871 by Annual Turnpike 
Acts Continuance Art, 1870, deft, corpn. in whom 
as the highway authority the road had become 
vested under Public Health Act, 1848. The 
corpn. having refused to make any further pay- 
ments, the charity trustees brouglit an action 
against tliem in the county ct. for arrears of the 
i*entcharge : — Held : the ct. ought to presume 
that tho land had been granted to the turnpike 
trustees as land subject to a j^erpetual rent- 
charge, A deft, corpn. wore liable as terre tenants 
for tho ixayiuent of tlie routchargo. — Poley’s 
Charity 'ruusTEEs v, Dudley Corpn., (lOlOJ 1 
K. B. 317 ; 79 L. J. K. B. 410 ; 102 L. T. 1 ; 74 
J. P. 41 ; 8 L. G. R. 320, C. A. 

582. Where necessitated by scheme of act.] 

— In 1 800 a I’oad co. under the powers of a special 
Act, made a new I’oad A purchased certain, lands 
for that purpose. In 1001 a local authority con- 
structed a sower under a portion of the road, A 
agrt»ed to pay compensation to the i-oad co. for 
damage to the sm’face of the road. The road co. 
demanded, in addition, compensation for damage 
to the subsoil, to which they claimed to be entitled, 
but they were unable to produce any conveyance 
relating to this particular portion of the road. 
The road co. had been in uninterrupted possession 
of the sitiO of tho road from the time when it was 
made : — Held : tho scheme of the special Act 
was that the roail co. should purchase the absolute 
fee simple of the land, including tho subsoil, form- 
ing the site of the road, A on the presumption of 
a lost grant, they wore entitled to the subsoil of 
the iKxrtion of the roaii in question. — North am 
Bridge A Roads Co. r. South Stonkuam Rural 
District Council (1007), 71 J. P. 345; 23 
T. L. R. 470, C. A. 
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E. Roads set under Inclosure Atis, 

Old public way.] — See Commons, Vol. XI., p. 80, 
Nos. 1003, 1004. 

New public road.] — See Commons, Vol, XI., 
p. 81, Nos. 1011-1013. 

New private road.] — See Commons, VoL XI., 
p. 81, No. 1016. 

583. Effect ot limited dedication.] — Poou*] v. 
Huskinson, No. 194, ante. 

Right of owner to work minerals.] — Sec No. 171.'), 
posit ^ generally. Commons, Vol. XI., pp. 03 et 
seq, 

F. Totving Paths, 

584. Land vested in undertakers under special 
Act — Whether conveyance necessary.] — The 

undertakers under a private Act made a lock, 
canal, & towing path, with culverts k bridges, 
upon the lands mentioned in the inquisitions, 
paying full remuneration. No conveyance was 
ever executed. PaH of the breadth of land taken 
for the towing-path was used as a public footway, 
which existed before the Act, the residue was 
depastured by the ownci*s of the adjoining land, 
who had right of way over it for the puipose of 
access to the river. The i)ath was, in general, 
not divided from tJie adjacent lieJd. Gates, etc., 
were kept on it by the undertakers for tlie benefit 
of the neighbouring laiid-omiers. The under- 
takers having been rated to the poor for their 
towing-path, canal k locks : — Held : the land used 
for those works was vested in the undei-takers 
under the Acts, without any conveyance. — 
Biiuce V, Willis (1840), 11 Ad. & Kl. 403; 3 
Per. k Dav. 220 ; 0 h, J, M. C. 43 ; 113 E. K. 
491 ; sub nom, Bath Hiveh Navkjation Co. v, 
Willis, 2 liy. & Can. Cas. 7. 

Annotatuma : — Refd. haducT v. South Yorkshire Tly. A 

Kiver Dun (’o. 1 E. ic E. ; Mod land k Jiiowii 

V. l*ame (1S58), J. :iH ; Donrahlor Union Assnit. 

Com. r. M. S. & L. lly. (18D1), 71 L. T. 6h5. 

Extent of interest in land acquired — Limited to 
Interest necessary for purposes of Act.] — See 

COMPULROUY 1*UHCI1AHE OP LaND, Vol. XL, 
p. 118, Nos. 119, 120. 


Sub-sect. 2. — Owners’ ItiaiiTS not incon- 
sistent WITH Public Bights. 

A, In General. 

585. Soil remains vested in original owner — 
Subject to public right of passage.] — By setting 
out a highway the owner does not part with the 
property of the soil — Lade v. Shepherd (1735), 
2 Stra. 1004 ; 93 E. B. 997. 

Annotaiwm : — Consd. Thominon v. Wept Somerflot Mineral 
Ky. (1857). 29 L. T. O. S. 7 ; St. Maiy, Nowirigton r. 
Jacobs (1871), L. K. 7 Q. H. 47. Refd. Marshall 
V. Ulleswater Co. (1871), L. It. 7 Q. H. 16« ; Hurgess v. 
Northwick L. B. (1880), 0 0, ii. D. 204 ; llarrlbon v, 
llutland, [1893] 1 Q. B. 142. 

586. .] — The owner of the soil in a 

common highway, being entitled to every benefit 
which may arise from it, consistent with the right 
of pass^e in the public, may recover the posses- 
sion of it by ejectment. 

The owner of the soil has right to all above & 


under ground, except only the right of passage, 
for the king & his people (Foster, J.).— Good- 
title d. Chester v. Alker & Eimer (1757), 1 
Burr. 133 ; 1 Keny. 427 ; 97 E. R. 231. 

AnnoUitums : — Refd. ThoniuBonr. Wcht Somerset Mineral lly. 

(1867), 29 L. T. O. S. 7 ; Harrismi v. UuUaiid, (189^ 

1 Q. B. 142 ; London Uity Tax Uoinru. v. V. L. 10 .. [1913] 

A. i\ 3C1. 

587. .] — The owner, who dedicates 

to public use as a highway a portion of his land, 
parts with no other right than a right of passage 
to the public, k may exercise all other rights of 
ownership not inconsistent with sxivh dedication ; 
& the appropriation, made to As atloptod by the 
public, of a part of the street to one kind of 
pass^e k another part to another, does not 
deprive him at common law of any rights as owner 
of the land which are not inconsisL'nt with the 
right of passage by the public ; k the provisions 
of the Jlighway Act, 1835 (c. 50), A: Meimpolis 
Ix)cal Management Act, 1855 (c. 120), so far as 
they apply to roads k streets, are subordinate to 
the paramount rights reserved by the owner. 
Besp. was owner A: occupier of ])remiHes con- 
tiguous to a public highway, several feci of the 
highway immediately adjoining to his i)remisos 
being flagged pavement, which had been used as 
a footway for sixty years. Hesp.’s |)r(*rnises con- 
sisted of a warehouse, yard, k railway arches, 
with a gateway oiiening on to the pavement; 
the site had formerly been occupied by shops 
k houses ; but, owing to the eiM^ction of the rail- 
way, was now unfit for houses. Bes]). used iht» 
premises for the deposit of heavy innehinery, etc. ; 
k he at first unloaded the machinejy from the 
carriage or Irollt'ys in the roadway, k moved it 
ac’ross th(3 pavement by rolhu's Ac levers into his 
liremises ; but this took much lime, k was 
objecU^d to as causing a miisanec* by Ihe obstruc- 
tion to the foot iiavemcnt. Hes]). ih(*n applied 
to applts., who were tlie surveyoi's of highways 
under Metropolis Local Management Acl, 1855 
(c. 120), s. 96, k under sect. 98 were ('mpowered 
from time to time t-o cause ihe streets L) bc» paved 
k the j]^und or soil to be ruis('d or low<‘r(*(l, for 
permisbion to take u]) ihe flags Ac make a jiropor 
paved carriage access across the footway to his 
premises. This they refused. Hesp. then con- 
veyed his machinery across the pavement in the 
carriage or trolleys ; k ihe weight crushed Ac 
injured the flags. Ui)on this ap})lts. took out a 
summons against resp. under Jlighway Act, 1835 
(c. 50), 8. 72, for doing damage to a highway. 3'ho 
magistrate dismissed the summons, iimling that 
the “ freehold premises in question could not be 
reasonably enjoyed witliout access across the 
existing footway, k that Ihe rights of ownership 
k those of the public miglit be jointly extscised 
consistently with the general welfare ” ; Ac ho 
stated a case for the opinion of the (Queen’s Bench 
as to whether he was bound to convict : Held : 
the magistrate was justified in dismissing the 
summons. — St. Mary, Newington, Vehtuy v. 
Jacobs (1871). L. B. 7 Q. B. 47 ; 41 L. J. M. 0. 
72 ; 25 L. T. 800 ; 36 J. P. 119 ; 20 W. B. 249. 
Anmtfitwjui .’—Ketd, BurgCHS v. Nnrtliwii'li L. B. (1880), 

G 0. B. I). 2G4 ; IlarrlHon r. Uullaiid, 11893] 1 g, B. 

J42 ; Luhc*ombc v. G. W. Uy., flH99] 2 Q. B. 313 ; London 

City Laud Tax Coinrs. v. O. L. Jly., [1913] A. (J. 364, 

Compare No. 012, post. 


PART V. SECn*. 2, SUB-SECT. 2.— A. 

685 i. Soil remains vested in original 
owner — Subject to jtubhc right of 
pasaage ,] — ^Where a road has boon 
dedicated for the use of the public, 
the owner of the soil, over which the 
road runs, la entitled to exorciao all 


rhrbts of owncrehip bo as not to inter- 
fere with the right of wav, which 
exists in the public. — MxiiAnAj 
Bahaduk Rinoh V , Pakesh Nath 
Hi.voH (1904). I. L. H. 31 Gale. 839.— 
IND. 

685 il. By the law of 


Scotland, if a public highway is 
cBtabliHhed by xvmge over the land of 
another, the hoil Ih HtlU hlw. with all his 
former xlghtB, bubject to the public 
Hcrvitudo which he has suffered to bo 
establlBhed. — GALBRKA'ni i’. Armour 
^D^6), 4 Bell. He. App. 374, 381,— 
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ficcf* 2 . — JUgliis of owner of soil: Svb-Bect. 2, A» 

A /M«) <£? (b), ] 

58g, — 1. I — No right In owner to Interfere 
with surface.] — (1) Where water-pipes liad, with- 
out the (‘onseiii of ih<j owner of the soil, been laid 
in the soil of a liighway, an injunction to restrain 
the continuance of the pipes was pp*antcd ; the 
owner of tii<j 8(»il not beinp: left to his remedy at 
law, ^ not beinjf required to establish his right 
at law. 'J'lie ffwits that the soil under the highway 
WAS of no value to tJic owner, & that his motive 
for applying to the ct. was not connected with 
the enjoyment of his land, were hold not to be 
reasons against tlie granting of the injunction. 

(2) ntf. is the owner of the soil tlirough wWch 
these! pipes liavo been laid. At the same time, 
pltf. has not i'h(5 right of an unlimited owner in 
respect of that soil, because the upper surface is 
dedicated to tlie piiljlic for the purpose of a public 
liighway, which is under the management of local 
authorities ; & pltf. cannot use the soil, or deal 
with it by breaking it open, or in any other 
manner, so as to inU'rforo with the use of it by 
the pubii(! for tls! purpose of a highway (Lord 
HfCLlJOriNR, (J.).— (lOODHON V. KlCllAUDSON (1874), 
t) Ch. App. 221 ; 4:{ Jj. .1. (^h. 790 ; 30 L. T. 142 ; 
38 .1. P. 430 ; 22 W. Ji. 337, L. (J. & L. JJ. 
JnnotiUionn : tft to (i) Consd. Ht. Mary, PatterBca. Vestry 

V. CVjuuty of boudon lirush 1‘rovincial Electric Lighi- 
Ing Cit. (JS!d)), 80 Ij. T. 31. Reid. (Jooper v. Crabtree 
(I88J), 20 Ch. 1). .580. Marriott ik Ka‘<t tirlnstead Oas 
Water Co., [lOOOJ 1 Ch. 70. Genrrnlly, Mentd. Allen v. 
Martin (1875), L. Jt. 20 E<i. 402 ; Wimbledon ik Putney 
ComtrmivH (^oiiHervatorfl r. Dixon (1875), 3,3 li. T. 070 ; 
Eardley r. (irariville (1870), 3 Ch. D. 820 ; Elian r. (iriffllb 
(1878), 8 Ch. 1). 521 ; L. & N. W. Ky. v. We^1InlnBter 
Corpn., 1 1004] I Ch, 750 ; Rllcy v. ITalifax (^orpn. (1007), 
71 ,T. P, 428; Ilutteiley (\). r. New Hucknall Colliery 
Co., 1 1000 J 1 Ch. 37 ; Konnard v. Cory, 11022] 1 Ch. 
205. 

689. .] — Bknpieldside Local 

Boaud V, (]oN8Krr Ikon Go., No. 171.5, pos/. 

690. .] — owner & occupier 

of a house liad, under rnblic Health Act, 1876 
(c. 6,6), s. 21, caused his drains to empty into a 
8c*w(T in a street vested, as a highway repairable 
by th(3 inhabitants at large, in an urban authority, 
A* subsequently proposed to break up the street 
for the purpose of constructing an inspection 
chaniber under the street in the course of the 
drain. The urban authority objected, A, in an 
action brought by the A.-(l. at tlio relation of the 
authority A by Die authority to restrain deft, 
from so breaking \ip t-ho strt^ei : — Held : tlie rights 
of deft, under the Sijct. did not ext-ond to breaking up 
the sti*eetfor the purpose in question, A granted an 
injunction to restrain deft, from bix^aking up the 
street except for the i)urj)ose of the exorcise of 
his rights under that sect. — A.-G. r. Ashby (1008), 
72 J. P. 449 ; 0 L. O. K. 1068, O. A. 

691. Benefit of restrictive covenants.] — The 
benefit of restrictive covenants relating to the 
mode of building on an estate through which a road 
runs cati be validly annexed to the site A soil of 
the road so aa to run with it, even after it has 
been dedicated to the public ; but if the road 
is subsequently taken over by a local authority, 
whether umler Metropolis Management Act, 1855 
(c. 120), or Public Health Act, 1875 (c. 65), a suc- 
cessor in title of the original owner of the road 
cotises to have such an interest in it as will entitle 
him to enforce the covenants. The surface of the 
mad IS no longer vested in him, A the restrictions 
do not toucli or concern such interest in the roati 


as he retains. — Kelly v. Barrett, [1924] 2 Ch. 
379 ; 94 L. J. Ch. I ; 132 L. T. 117 ; 40 T. L. B. 650 ; 
68 Sol. Jo. 664, C. A. 

B. Right to Interfere with Snbsoih 
(a) By Owner, 

692. Right of tunnelling.] — ^The trust^s of a 
turnpike road which passed over a hill, were 
empowered to lower it when necessary. They 
applied to restrain an adjoining freeholder from 
making a tunnel under the road, on the ground 
that it \fould obstruct the future improvement 
of the road : — Reid : the ct. had no authority to 
interfere, A refused the application. — Cunliffe 
V, Whalley (1851), 13 Beav. 411 ; 51 E. R. 168. 

693. Right to lay pipes or drains.] — Poplar 
Corpn. v. Millwall Dock Co., No. 622, posh 

Compare Nos. 602, 603, poet. 

Right to connect private drain with public sewer.] 
— See Sewers A Drains. 

(b) By Other than Owner, 

694. Owner’s consent necessary.] — Goodson 
V. Richardson, No. 588, ajite, 

695. .] — ^An ancient grant by the King of 

illam viUam, quicqmd scilicet habemns in eddem 
villd to the burgesses of a borough, in the absence 
of evidence in Domesday Book or elsewhere, that 
the streets of tlie borough were the property of 
the King, does not rebut the presumption that 
the soil of the streets is vested in the adjoining 
owners ; A, altliough under Public Health Act, 
1875 (c. 65), s. 149, all streets “ A the pavements, 
stones, A other materials thereof , A all buildings, 
implements, A other tilings provided for the pur- 
poses thereof, shall rest in A be under the control 
of the urban authority,*’ a corpn. has no power to 
licence private individuals to lay pipes for trade 
purposes in the macadam or made ground of the 
roadway. — Salt Union, Ltd. v, Harvey (J. P.) 
A Co. (1897), 61 J. P. 375 ; 13 T. L. R. 297 ; 
41 Sol. Jo. 380. 

596. Interference under statutory authority — 
Lands Clauses Consolidation Act, 1845 (c. 18).] — 

Trespass for breaking A entering pltf.’s close, A 
making a tunnel tlirough the same. Plea, that 
the close was a public higliway, A that deft.s by 
an Act of Parliament, wore incorporated for the 
purpose of making A maintaining a railway ; that, 
before the passing of the said Act, certain plans 
A sections of the railway, showing the lines A 
levels thereof, A also books of reference contain- 
ing the names of the owners of the land tlirough 
which the same was intended to pass, had been 
deposited with clerks of the peace ; that by the 
said Act it was enacted, that, subject to the pro- 
visions of that Act A Cos. Clauses Consolidation 
Act A Railway (Clauses Consolidation Act, it 
should be lawful for defts. to make A maintain 
the railway in the line A upon the lands delineated 
A described on the said plans A in the books of 
reference, A to enter upon, take, A use such of 
tlie said lands as should be required for that pur- 
^se ; that the said close in which, etc,, was 
delineated A described on the said plans A in 
the books of reference A was A is such public 
highway as aforesaid, whereux>on defts. at the said 
times, when, etc., under A by virtue of the said 
Acts, entered upon the close in which, etc., \mder 
the surface thereof, in order to make A did then 
so make, under ths said highway, a tunnel, doing 
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as little damage as could be, & in so doing dug, 
excavated, & bored the close of pltf . Sn mode the 
tunnel in the declaration mentioned, as they law- 
fully might for the cause aforesaid. Replication, 
that the close was required to be purchased &> 
permanently used for making & permanently 
maintaining the railway ; tliat pltf. beii^ the 
owner of the close for a term of years, subject to 
the user of the same as a public highway, did not 
at any time consent that defts. might enter upon 
or take the close, nor did defts. give any notice 
to pltf. to soU & convey or release the same to 
them, or that they required the same ; nor did 
defts. pay pltf. or deposit in the Rank, any pur- 
chase-money or compensation for the interest of 
pltf. therein ; that defts. did not enter on the close 
for the purpose of merely surveying or taking 
levels, etc., but for the permanent using & taking 
the some to their own use ; & at the said time 
when etc., & thence hitheito, have used & now 
permanently use the close of pltf. for 1 ho permanent 
purpose of the railway. On demurrer to the re- 
plication ; — Held : the plea alTorded no justiflea- 
tion, inasmuch as d('fts. were bound, under Lands 
Clauses Consolidation Act, 1815 (c. 18), to make 
compeasation before entering upon the close. — 
Ramsden V. MANcm<3STEu, South Junction & 
Al.TniNCilAM Ry. Co. (1818), 1 Kxch. 723; 5 
Ry. Can. Cas. 552 ; 10 L. T. O. S. 404 ; 12 
Jur. 293 ; 154 E. R. 307. 

Annoiafionn : — Reid. Reodie v. N. W. Ry., Ilobbft v. N. W. 
Ry. (181U), 13 Jiir. 609: Abraham v. O. N. Ry. (18.01), 
20 Ij. J. Q. B. 322 : iHnchlii n. L(»tulon & Hlnck^yai^ 
Uy. (18.')4), I K, &: J. 34 : Souch r. Kant London ]{>. 
(1S74), 22 \V. U. 506 ; Jie Met. Diht. Ry. & CObh (ISbO), 
13 Cli. D. 607. 


aSVc, generally, Compulsory Puiicitasb of 
Land, Vol. XI., pp. 212, 213. 

697. .] — The corpn. of a borough, 

being empow(Ted by a local Art, wliicli incor- 
I>orated the L<inds Clauses Acts, to erect & main- 
tain “ on, in, over, or under " any street in which 
their tramways were laid poles & posts for the pur- 
pose of working the tramways by mechani<‘al 
power, erecU'd a post for tliat purpose in the 
pavement forming part ot a street, tlie post being 
sunk to a depth of six feet. The pavement at 
that point, & the soil beneath it, were the pro- 
perty of pltf. subject to a right wliich had been 
acquired by the public to use the pavement as a 
public footpath. The post was emetod without 
pltf.’s consent, & ho brought an action for trespass 
to his land against the corpn. : — Held : the 
placing of the post in pltf.’s soils was not a taking 
of Ins land so as to make Lands Clauses Consolida- 
dation Act, 1845 (c. 18), s. 18, apply, & as defts. 
had erected the post under tlieir statutcjry powers, 
the action could not be maintained. — Escott v, 
Newport Corpn., [1904] 2 K. B. 309 ; 73 L. J. 
K. B. 693 ; 90 L. T. 348 ; 68 J. P. 135 ; 52 W. R. 
543 ; 20 T. L. R. 158 ; 2 L. (1. R. 779, D. C. 


AnnMaiions : — Consd. Andrews t>. AbertUlery U. C. (1911), 
80 L. J. Ch. 721. Befd. Tail Vale Ry. e. CardiiT Ry., 
11917] 1 Ch. 299. 


See, generally. Tramways & Light Rah^ways. 

598. Gasworks Clauses Act, 1847 (c.l6).j — 

By above Act, s. 6, the undertakers were authorised 
to break up the soil of streets within the limits 
of their special Act, & to lay down pi^es & other 
worlm therein for supplying gas to the inhabitants 
of the district. Sect. 7 provided that nothing 
therein should authorise the undertakers to lay 
down any pipe or other works in any land not 
defeated to public use, without the consent of 
the owners & occupiers thereof.” Pltf. was the 
owner of land on either side of a road dedicated 
to public use, & had bored a tunnel thereunder 


for Ills own purposes. In pursuance of their 
statutory powers, defts. proposed to lay gas pipes 
& works extending to a depth of five feet below 
the surface of the road on either side of the tunnel 
such pipes being carried up at right angles to the 
tunnel, &; passing over it at a depth of three inches 
from the surface. It was agreed that eighteen 
inches was the tliickness of soil under the road 
reasonably necessary for the proper maintenance 
of the road. The question raised in the action 
was whether the soil to a greater depth than 
eighteen inches from the surface w^as ” land not 
dedicated to public use ” ; — Held : the dedica- 
tion of the road to public use brought it within 
above Act, & no part of it could, for the purposes 
of gas or water undertakings, be ]>poporly hold to 
be land ” not dedicated to public use ” under 
sect. 7. Tiie proviso in that sect, extended only 
to land of which no part w^as dedicated to public 
use. Dedication, as between the own(»r of the soil 
on the one hand ^ the controlling authority on 
tlie otlier, involvt^s not merely the occupation by 
the public of the surface, hut also the dedication 
of so much of tJ»e adjacent soil as is necessary for 
the proj>er maintenance of the surface as a road 
or street. — Soiiwkdrr v. Worthing Gas Light 
& Coke Co, (No. 2), [10131 1 CU, 118 ; 82 L. J. 
Ch. 71 : 107 Ji. T. 814 ; 77 J. P. 41 ; 57 Hoi. Jo. 
11 ; 11 L. 0. R. 17. 

A nnotal ion : —Apld, Porter r. Ipswich Corpn., [1922] 2 

K. B. U5. 

See, generally. Gas, Vol. XXV., pp. 472 el seg, 

599. Waterworks Clauses Act, 1847 (c. 17).] 

- Sect. 28 of above Act merely enables a water 
eo. to lay i)i^ies under streets in eonn(‘etion with 
the undertaking autljt»rised by thtdr special Acts, 
& if they are being laid in connection wit h unautho- 
rised works, the owner of the soil can sue the 
water co. in trespass, raise the (pK'stioii of ultra 
virea, k obtain an injunction witliout joining the 
A.-G. — Marriott v, JCast Grinktkad Gas & 
WATEit Co., [1909] 1 Ch. 70 ; 78 L. J. Ch. 141 ; 
99 L. T. 958 ; 72 J. P. 509 ; 25 T. L. R. 59 ; 7 
L. G. K. 477. 

Annotohon^ : --'Reid, A.-O. v. Barnet DlHLilet Ojia Water 
(1909), 7< ,Ll\ 1 ; Bchworlor v. VVorthlntf (las LIffht dc 

(’oke (U (No. 2), [1913] 1 Ch. 118. 

See, generally, Water HUPIT 4Y. 

600. Owner’s right to compensation — 

Before entry.] — Ra&ihden v, Manchehtbr, South 
Junction & Altrincham Ry. (V)., No. 596, ante, 

601. Lessees of minerals under high- 

way.] — limited giis eo., acting without any 
statutory authority, & without the authority of 
tlio landowner, but with the peimission of tlio 
highway authority, laid pipes under the soil of the 
highway. Subsequently, a gas co. was con- 
stituted by a private Act wliieh incori‘>f>rate<l the 
Gasworks ( Jauscs Acts, 1 81 7, & 1 87 1 . The pri vate 
Act of this co. provided for the dissolution of 
the limited co., & enacted tluit all the lands, gas- 
works, easements, mains, piiics, plant, k apparatus 
placed by, vested in, or which were the property 
of the limited co. immodiatel> before the passing 
of the Act, should be similarly vested in the in- 
corporated co., & the incorporated co. were em- 
powered to maintain the existing gasworks, k, 
to lay down k maintain additional mains k pipes. 
The Gasworks Clauses Acts, 1 847, gives power to 
undertakers of gasworks to open the soil witliln 
their district, to lay k repair pipes therein, k to 
do other Acte necessary for supplying gas, making 
compensation for any damage done in the execu- 
tion of such powers. Tlie Gasworks Clauses Act, 
1871, renders it compulsory on undertakers of 
gasworks to supply gas on certain conditions k 
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Sect, 2 . — RigUa of owner of soil: Sub-sect. 2, B. 
(l»), C '.. 1> . & E. ! sub-sert. 2 .] 

within cprtain limits. Dcfte., the lessees of the 
minerals under & adjacent to the highway under 
which pltfs. had laid their pipes, liad by working 
the coal thcTeunder let down the soil of the high- 
way & caused injury U) pltf.’s pipes i—^Held : 
pltfs* were entitled to suppoi’t for tlicir pipes, & 
the landowner was entitled to compensation for 
the burden thus imposed upon him ; pltfs. could 
therefore recover damages by action for any 
injury cau8<*d to their pipes, while the owner of 
the minerals could recover compensation in an 
arbitration for the limitation thus put upon the 
user of his land.—NouMANTON Gab Co. v. Pope 
& Peaiwon, J/rn. (IBKli), 52 L. J. Q. B. 029 ; 49 
J.* T. 798 ; 32 W. K. 134, C. A. 

AnmAntionB Truman «. L. P. & S. C. Ry. (1883), 

2r) Ch. D. 423 ; Houtli StulTurflnhiro Wafci^voikH (’o. r. 

MoBon (1880), 80 h. J. (). H. 258; Jordchon v. Sutton, 

SouthcoatcB V. Dryiiool <iuH (’o., 11898] 2 Ch. Oil; 

Hfhwcdory. Wortlilntj (hiM Lif^ht & CokoCo. (No. 2) (1912), 

77 J. P. 41. 

602. Illegal works below surface — Whether 
local authority may restrain— Extent of authority’s 
ownership of road.J -7^110 decision in Tunbridge 
WcUh <'orpn. v. Jiaird, No. (518, post, as to the 
extent to wiiieli tin* soil of a street is vested in a 
local aiitliority, under Public Ueiilth Act, 1875 
(c. 55), s. 119, ajiplies to tlio similar vesting in a 
local authority under Mt'tropolis Management 
Act, 1855 (c. 120), s. 9(5, so that the soil of a street 
is vested in a v<‘stry <mly so far as is necessary 
for the control, pi‘ot(‘ctioii Ac maintenance of the 
street as a liighway for public use.” An electric 
lighting CO. had ill(‘gally broken up the surface 
of a street within the district of a vestry in the 
imdropolis, &. ])lace(l tb(‘ir pijies A: wires at a 
depth of about tvo feet below the surface: — 
Held : the vestry were not by virtue of sect. 90 
the owuers of the soil of the street at tliat depth, 
Ac although the co. liad act(*d illegally in breaking 
up the street, the vestry <‘ould not maintain an 
action for a mandatory injunction to compel the 
CO. to remove their pipes Ac wires, there being no 
continuing tres])ass upon or interference with any 
right of the vestry.— B ai'tkh sea Vestky v. 
County ov London Ac Bhurh I’kovincial 
Electric JaoHTiN(» Co., Ltd., [1H99J 1 Ch. 474 ; 
sub nom. St. Mary, Battersea, Vestry v. 
County of IjONdon At Brush Provincial 
ELK cnuc JiKHiTiNO (\)., OS L. .1. Ch. 238; 80 
L. T. 31 ; 15 T. L. B. 175 ; 03 J. 1». .lo. 84, C. A. 
AntuAttiionB :—'Retd, llvilc Corpn. r. Oidhniu, Anlifon & 

Hyde Khvtru* Tram>\uy (1990), 64 J. 1*. 696; 

IllchiirdHoti r. Walker U. 1). (\, Wulkcr IJ. 1). C. r. 

Wighain Ricluirdtam (1901). 46 Sol. Jo. 85 ; L. A' N. W. 

Ry. f. VVcHtmlnHler C’orpn., I1U04] 1 Ch. 759 ; Kelly r. 

Harrell, (1924] 2 I’h. 379. 

603. .] — Defts. who were the owners 

of property abutting on either side of a stre«*t in 
pltfs.’ district, without the consent of pltfs. ns 
K'quired by Ihihlic Health Act, 1875 (c. 5o), s. 20, 
constructed a tunnel under the roadway \%ith a 
conor<»to floor. In the middle of the floor they 
cut a trtmeh throughout the length of the tunnel 
down to the clay, & in it laitl pipi's carrying electric 
mains for the iiurposo of lighting their premises 

t.)oth sides of the road. At the instance of 
pltfs. dofts. removed the to]) of the tunnel & filled 
it in, leaving their electric mains in the soil of the 


roadway. In a cross action by defts. : — Held : 
they were entitled to an injunction restraining 
pltfs. from interfering with the mains or other- 
wise trespassing upon deft.’s land under the 
street. — Walker Urban District Council v. 
WiOHAM, Richardson, & Co., I/td., Wtgham, 
Richardson A& Co., Ltd. v. Walker Urban 
District Council (1901), 85 L. T. 579 ; (50 .T. P. 
152 ; 18 T. L. R. 107 ; 40 Sol. Jo, 85. 

C. Oionership of Trees and Herbage. 

604. Trees — Belong to owner of soil.] — Anon. 
(undated), No. 1, ante. 

605. .] — Turner v. Ring wood 

Highway Board, No. 47(5, ayde. 

606. Herbage on road — Under inclosure award 
— May be vested In others than owner of soli.] — 

By an award made in 1801 under an Inclosure 
Act the p'ass & herbage growing in a private rood 
in a parish was to be let yearly by the surveyor 
of highways, or by sucli other person as the 
parishioners in vestry assembled should nppoint, 
& the money arising tliereform was to be c^ pended 
in the repair of tlie public &. private roads in the 
parish. Defts. caused damage to the lotting value 
of the grass & herbage by wrongfully permitting 
cattle to graze in the road, At an action wiis brouglit 
against them by the A.-G., on the relation of the 
rural district council, & by the district council 
for an injunction At damage's Held : the action 
failed, as re'gards the district cenincil, because 
the right of property in tlie grass A: herbage was 
vested in the parish council At not in Die district 
council ; At as regards tljo A.-G, because the right 
of property which had been injured was one 
enjoyed by only a limited s(*ction of the public, 
namely, the parishioners. At not by tlie public at 
large. — ^A.-G. At Spalding Bur at. Gouncil v. 
Garner, [1907] 2 X. B. 480 ; 7(5 L. J. K. B. 
905 ; 97 L. T. 480 ; 71 J. P. 357 ; 23 T. J.. K. 
503; 5 L. G. R. 914. 

Whether vested In county council— Local 

Government Act, 1888 (c. 41), s. ll.j— 8’cc No. 1174, 
post. 

As to inclosui*e awards generally, see Commons, 
Vol. XI., pp. 08 et seq. 

J). Ouynrrship of Air. 

607. Street vested in local authority — Under 
Metropolis Management Act, 1855 (c. 120).] — 

Sect. 90 of above Act does not confer uj)on a 
vestry or a board of works, const itult'd under that 
Act, sucli a property in the streets sitiiaU' witliin 
their district, as to entitle them to maintain an 
action for an injunction against tlie erection of a 
telephone wire across a stwH't, the teleplione wire 
being erected at a great luuglit As causing no 
appreciable danger to the public or to the trafTlc 
in the street. — Wandsworth Board op Works 
r. United Telephone O). (1884), 13 Q. B. 1). 
904; 63 L. J. Q. B. 449; 51 L. T. 148; 48 
J. P. 07(5 ; 32 W. R. 77(5, C. A. 

Annotations : — Consd. Fort'ham L. B. & Farcham Electric 
Light Co. r. Smith 1 1891), 7 T. L. R. 443 : A.-G. v. Conduit 
Cillery Co., (1895] 1 Q, B. .319 ; Flnchlcj Eioctric Light 
Co. r. Finchley IJ. C., 119031 1 ('h. 437. Refd. Holmlirth 
L, B. V. Shore (1896), 69 J. P. 344 ; Tunbrhlge Welle 
Corpn. V. Baird (1896), 60 J. P. 788 ; St. Mary, Batterbea, 
Veetry v. County of London & Brueh lTo\lncial Electiio 
Lighting Co. (1899), 80 L. T, 31 ; West minuter Corpn. 


— Bxtbleigh Towxbiup r. Hales 
( 1867), 27 U. C. It. 72.— CAN. 

•. .] — Held : municipal 

corpus, are entitled to the timber Sc 
trees grov^’ing upon the original road 
allowances. — Bakkie Township v. 
UlLUES (1891), 21 C. P. 213.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— C. 

— Relonp to otmrr of 

a‘l>^r40?-CAN. *’■ 

Bakkatynr r. 

BUbueban Hapid Teanbit Co. (1004), 


15 Man. L. R. 7.— CAN. 

0,1 government dJlovrances 

for roods.] — Held : a township corpn., 
without having passed any bye-law 
on the HUbJoot, could maintain ti^spass 
for cutting Sc oarrying away trees 
upon government allowances lor roads. 
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V. Johnson, Wostmlnstcr Coppn. r. Fuller, [1904] 2 K. B. 
737 : Postmaster-General v, Liverpool Corpn. (1922), 92 
L. J. K. B. 382. 

See, generally. Part XV., Sect. 2, posU 

608. Under Public Health Act, 1875 (c. 55).] 

— Under above Act, s. 149, which provides for tlie 
vesting in the urban authority of the streets 
within their district, the question how much above 
& below the surface of the street vests in thtj urban 
authority is determined by reference to what is 
necessary for the user of the street quA street 
without regard to the circiunstances in which the 
site of the street was originally acquired. Whoi*e, 
therefore, the site of a street wh^ch ultimately 
vested in defts. the urban authority under 
this sect, was originally conveyed to turnpike 
trustees in fee simple for the purposes of making 
a road under the Turnpike Koads Acts : — Held : 
the property of dt^fts. in the site of the street wfis 
not thereby enlarged, so as to entitle tliem to 
pi^vent electric wires being carried over th<‘ street 
at a iKiigiit above the area required for the user 
of the street. 

It has been decided by a long series of cases 
that the word “ vest ” m(‘ans that the local autho- 
rity do actually become the owners of the street 
to this extent : they become the owners of so 
much of the air above of the soil below as is 
necessary to tiie ordinary user of tlie stret*! ius 
a street, & of no more. For example, they do 
not take; that part of tlie subsoil which has to be 
used for the purpose of laying sewers 
(Collins, M.K.).— Fincuj.ev ELKcintic liiuuT 
Co. V, Finchley Uruan Council, [1903] 1 Ch. 
437 ; 72 ,1. Ch. 297 ; 88 }j. T. 215 ; 97 J. P. 

97 ; 51 W. K. 375 ; 19 T. L. K. 238 ; 47 Sol. Jo. 
297, C. A. 

Annotfitiom : — Consd. Foley 'h Charily Trust c(*h r. Dudley 
Oorpu., flOlOJ 1 K. H. 317. Refd. L. xN. W. lly. r. 
Westmlastor Corpn. (1901), 90 L. T. 401. 

See, generally Part XV., Sect. 1, post 

H, EnforccTncni of Highis, 

609. Action for trespass.] — Lade v. Shepueud 
(1735), 2 Stra. 1004 ; 93 F. R. 997. 

Annotations : — UoilSd. Tliomphoii v. West Soinorhot Mineral 
lly. (18.'>7), 29 L. T. O. S. 7 ; St. Mary. Nowlin?! on 
Jacobs (1871), L. R. 7 Q. B. 47. Refd. MarHliall r. UJlos- 
wuterCo. (1871), L. R. 7 Q. R. JGG ; Bunressr, Nortliwich 
L. B. (1880), 0 Q. B. D. 201 ; Harrison v. Rutland, llh93J 
1 Q. B. 142. 

010. Pleading.] — Where pltf. liad lands 

abutting on one side of a public highway, called 
S. Lane, which is pritnd facie evidence tliat half 
of the lane was his soil A; freehold, he may declare 
generally for a trespass in his close called S. Lane ; 
A deft, must plead soil A freehold in another, in 
order to drive pltf. to new assign the trespass 
complained of in the part of the lane which was 
his exclusive property. — Stevens v. Whistler 
(1809), 11 East. 51 ; 103 E. K. 923. 

AnnoiaHons : — Refd. IlarrlHon v. Rutland, [1893] 1 Q. B. 
142. Mentd. Bassett v. Mitchell (1831), 2 B. & Ad. 99. 

611. Overloading surface of highway.] — 

Burgess v. Northwicu Local Board, No. 001, 
post 

612. Whether entitled to remove objects placed 
on land — Flagstones on stepping stones — In enlarge- 


ment of public right.]— -Up to 1855 a footway 
across a brook had been by means of fourteen 
stepping stones. In that year the highway sur- 
veyors reduced tlie number of stones, increased 
their height, A jdaced llaj^tones on the top of 
them, forming thereby a kind of bridge :~IIeId : 
the surveyors wore not justilUHl in so doing, A 
the owner of the laud adjoining the brook having 
removed the flagstones, could not bo convicted of 
obstructing the way under Highway Act, 1835 
(c. 50), s. 72. — Sutcliffe v. Sowerby Uigiiways 
Surveyors (1859), 1 L. T. 7 ; 23 J. P. 758 ; 8 
W. U. 40. 

FoUd. RadclilTo r. Mai-hdrii U. D. C’. (1908), 

72 J. P. 475. 

613. Object not Justified by nature of 

easement of way — Though not amounting to 
nuisance.] — P. i\ Mathias, No. KUl, post. 

614. Wider bridge substituted for old 

bridge — Owner not thereby injured.] --Deft, was 
indicted for obstrueliug a footway. A bridge 
which spanned a small stream comu'cted a foot- 
way which passed through deft.'s land. Tlie 
bridge had been washed away, A a n(3W one was 
erected, which deft. objectiHl to, on tJio ground 
that it was much larger tlian the former bridge, 
A was calculated to give the public enlarged 
rights to use the footway to his deti'iiiuuit. Deft, 
had cut down the new bridge at the jioinl at whicJi 
it resUnl on his land. Deft, was at the trial 
found guilty, A he now moved for a new trial on 
the ground that Die vi'rdict was against the evi- 
dence : — Held: deft, had not been injiu’cd by 
the enlargement of the new bridge, A h(3 was able 
to prevent, if ho so wished, cattle (Tossing over 
into his land by the erection of a — It. v. 

Barneh (1881), 1 T. L. K. 21. 

615. Right to restrain unauthorised traffic — 
Passage of cattle — Erection of stile.] — H. v. Barnes, 
No. (Ill, ante. 


Hub-seit. 3. Statutory Vesting op llioii- 
WAYS in Local Authorities. 

See Public Health Act, 1875 (c. 55); Metro- 
politan Management Act, 1854 (c. 120). 

616. Extent Of ownership —Sufilcient for control 
& management as highway.] — By an award made 
under an Inclosuro Act, passed in 170ti, two private 
roads, F. A JL, wore sotout. About 1818, th(‘ road 
F. became a public highway. Down L) 1803, 
the surveyors of highways for the parish of C., 
within which F. A H. were situate, had from time 
to time Jet the pasturage uiiori F. A H. to various 
person.s. A local board was formed in 1803 for 
tlie parish of C., who in 1870 let ilio pasturage 
upon F. A 11. to pltf.. Ho thereupon commenced 
to depasture the herbage with his cattle on the 
roads. Deft, interfered with pltf.’s enjoyment of 
the pasturage. By l*ublic Health Act, 1875 
fc. 55), s. 4, a street includes any Jiighway. By 
sect. 144, every local board are witiiin their dis- 
trict surveyor of highways. By sect. 149, all 
streets shall vest in A bo under the control of the 


PART V. SECT. 2, SUB-SECT. 2.— E. 

609 1. Action for trespass.] — Whore 
in an oriflrinal Burvey an allowance for 
road bad boon made between certain 
lots, & afterwards, before 1810, 
patents were issued making the allow- 
anoo between other lots : — Held : 
the arranU must prevail, A pltfs., to 
whom one of the former lots belonged, 
oould recover for a trespass on that 
part of his lot olalmod as an allowance 


for road. — F ield e. Kemp (1834), 3 
O. .S. 374.— CAN. 

f. Action for damages — Deslntctum 
of works of improvement on road .] — 
The owner of soil of a road dedicated 
for tho use of the public, if roHponHiblu 
for keeping tbo road in order & In 
good repair, is entitled to institute a 
suit for ^damages & injunction against 
the destroyer of any work of Improve- 
ment done to the road. — Marahaj 


Bahadur Hinoh v. Pauksii Nath 
S iNUii (1904), 1 L. U. 31 Ottlo. 839. — 

IND. 

PART V. SECT. 2, SUB-SECT. 3. 

6161. Rsient of ownership — HuffiHeni 
for control dt* management as highway. J — 
Tho Hydnoy Gorpn. Act, 1879, which 
vcHlH public ways iu tho municipal 
council, does not so vest thorn in 
proprietary right but only for purposos 
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8ed, 2 . — It J ghtB of ovmet of soil: Svib-eed, 3.] 


local board ? -Held : by above enactment the 
prf>perty in the soil of 15., bcinf? a “ street,” so 
far vested in tlie local board that they could demise 
the ri^lit of pasturajje th(‘reon to pltf., who was 
entitled tf> njaintain an action ; the local board 
having no power to demise 11., being a private 
way, pltf. had not sufficient exclusive possession 
os oc< upior to enable him to maintain an action. 

The words of this sect. [Public Health Act, 
1875 (c. 56), fl. HOj vest the property in the street. 
It oornprisoH a d<*pUi which enables the urban 
autlioT ity to do that which is done in every street, 
namely, to raise the street A to lay down sowers ; 
for, at the present day, there can be no street in 
a town without B(‘worH, A also for the purpose of 
laying down g.ia Ha water-pipes (JlnETT, L.J.). — 
(’OVKKDALE V, CriAur.TON (1H78), 4 Q. H. D. 104 ; 
48 L. J. Q. H. 128 ; 40 L. T. 88 ; 48 J. P. 268 ; 
27 W. H. 257, (\ A. 


AnnotatiortH Expld. ItnllH v. St. (Jcnrprn llio Martyr 
Hoiilliwark Vi-htiy (1880). 14 Ch, D. 785, PoUd. Waiuls- 
woilli Pounl of WeikH v. United Telephone Co. (1884), 
18 Q. 1*. J). !)0I. Consd. Tunbrldjfo WoHh Corpn, v. 
Ilalrd, flHIHtl A. C 4.{t. Reid. Mutter v. Aociington 
L. 11. of Health (1878), 4 Q. P. J). 375 ; Burifess v. North- 
wlch L. 11. O‘<80), G 6. Jl. J). 201 ; It. v. Loudon County, 
KeeiM‘rH of Ac J.T. (1830). 25 Q. B. 1). 357 ; Fare- 

hnm L. H. Af Fandiani Klietric Llffht Co. v. Smith (1891), 
7 T. L. It. 413 . lull V. Wallcusey L. h., (1894) 1 Ch. 133 ; 
A.-C. V. (Vmdult Collieiy Co., [1805] 1 Q. B. 301 ; Brad- 
ford r. KaHihourno Coiim., [189GJ 2 Q. B. 205 : Salt 
Union V. llai vo> (1897), G1 .1. P. 376 ; Ht. Mary Battersea 
yeHtry v. (^»unly of London Ac Brush Provincial Kllootric 
l^UdxIing Co. (1899), 80 L. T. 31 ; Finchley Electric 
Idltht Co. V, rim hloy U, C . [1903] 1 Ch. 437 ; Wostmln- 
Hter Coipn. v .loluison, Westmlnsler Corpn. v. Fuller, 
1* K,. 11. 737 , PeiriHel & Wilson v. Tucker, (1907 J 

* Lh. 191 ; WodueHhuiv Conin. r. LocIko Holes OolUory 
*,,11907] 1 Iv. B 78; role>H Charity Truslccs v. 

I K. B. 317; Jones r. How 
! ^ j;* 195 ; Noshltt v. Mahlelhorpo U. I). C., 

11918] 2 K. B 1. 


617. Whether Includes ownership of 

herbage.]- (Vivehdale v. Ciiahlton, No. 616 , 
ante. 


Compare Nos, 476, 606, ante, 

618. How far extends to ownership of sub- 

soil- Construction of underground lavatory.] — 
J’ublic Health Act, 1875 (r. 55), which by s. 140 
vests certain streets in the urban authority, does 
not vest th(» subsoil. Therefore where a local 
Act authorised tlio urban authority to erect & 
inaintain “ in any street or public place, or on 
land belonging to them or under their control,” 
lavatories for the use of the public Held : the 
urban authority hod no power to excavate the 
Sf)U A erect lavatories below tlie surface of a street 
which had vested in them witliin 1875 Act.— - 
TuNimiDOE Wetj.8 Cohpn. V. Hatrd, [1896] 
A. 0. 484 ; 05 L. J. Q. H. 451 ; 74 J.. T. 885 ; 60 
d. P. 788 ; 12 T. h, li. 372, II. li. ; offtj, S. C. sub 
nom, lUmn v, TuNBiiiiiaE AVeu^s Coupn., [1894] 
2 Q. 13. 867, V. A. 

AnuMUmti Salt TTnion v. Harvey (1897), 61 

J. V, J7u ; BaltoMoa Vestry r. C'ounty of London & Brush 


Provincial Electric Lighting Co., [1899] 1 Cb. 474 ; 
Finchley Electric Light Co. v, Finchley U. C.. [1903] 1 

Mllwidl jDook Co. 
/ Corpn. V, Lodge Holes 
V ViO^., I.A 0 VI J X A.. lo , Porter V. Ipswloh Corpn., 
[1922] 2 K. B. 145. Retd. Chaplin v, Westminster 
Corpn., [1901] 2 Clu 329 ; Westminster Coron. e. Johnson, 
Westminster Corpn. v. Fuller, [1904] 2 K. B. 737 ; 
Ystradyfodwy & Pontypridd Main Sewerage Board v. 
Bensted, [19061 1 K. IL 294; S. E. Rr. v. National 
Telephone Co. (1908), 77 L. J. Ch. 67^ Foley’s Charity 
Trustees v, Dudley (Jorpn., [19101 1 E. B. 317 ; O. L. 
liy. V. London City Land Tax Comrs. (1911). 105 L. T. 
391 ; Kelly e. Barrett, [10241 2 Ch. 379. Hentd. White- 
chapel Board of Woria v. Crow (1901), 84 L. T. 696 ; 
A.-G. for Quebec v, A.-Q, lor Canada, [1921] 1 A. C. 
401. 


619. Pipes for trading purposes.] — 

Salt Union, Ltd. v, Harvey ( J. P.) & Co., No. 695, 
artte. 


620. Laying electric mains.] — 

Walker Urban District Council v, Wigham, 
IlrciiARDSON & Co., Ltd., Wigham, Bichardson 
& Co., Ltd. v. Walker Urban District Council, 
No. 608, ante, 

621. .] — Finchley Electric Light 

Co. V, FimmLRY Urban Council, No. 608, anie, 

622. .] — Land under which a co. 

proposed to run a pipe or drain was vested in 
them for tlie purpose of their undci'taking. Under 
a private Act a road running over this land had 
been transferred to & vested in a local authority. 
The local authority gave no consideration for the 
ro^. On the local authority applying for an 
injunction to restrain the co, from laying a pipe 
or drain under or trespassing on the road : — Held : 
the road was vested in the local authority only 
for the purposes of a road ; they had no right to 
the subsoil, & consequently no injunction could 
bo granted.— Pori..AR Corpn. v, Millwall Dock 
Co. (1904), 68 J. P. 389. 

623. Remedy against Illegal Inter- 

ferenoe by third persons- Whether by Injunction.] 
— Battersea Vestry v, C\)unty of I-iOndon & 
Brush Provincial Electric JiiGimNG Co,, 
Itti)., No. 602, ante, 

624. Whether extends to upper air — 

Electric wires — At height not Inconvenient to 
public.] — Wandsworth Board op Works v. 
United Telephone Co., No. 607, ante, 

625. .] — PlNCTlLEY 

Electric Light Co. v, Finchley Urban Council, 
No. (508, ante, 

626. Whether Includes liability to pay 

rentcharge— Charge formerly payable by turnpike 
trustees.] — Foley’s Charity Trustees v, Dudtjey 
Corpn., No. 581, ante, 

627. Termination of ownership — By highway 
ceasing to be such.] — Pltf. having, with the sanc- 
tion of the Metropolitan Board of Works, made a 
new street over liis land within the Metropolitan 
District, upon which land were two old streets, 
N. street & A, street, an order was made at quarter 
sessions for stopping up part of N. Street as un- 
necessary, & an order was also made for diverting 


Inddvntal to llio oxoroiso of muiiloipi 
iiutlmrily. -- Sydney MiTNieirii 
Om^NCiL V. Younu, [1898] A. C. 457.- 

— .1— OiiKAT India 

1 KNiNSULAU By. Co. V. City o 
Bomuay MiTNiriFAL C’ORI’N. (1914 
1. L. U. 38 Bom. 5tt5. -IND. 

— OUNENOr 

1 T: CAUiinTA Corpi 

(191t.), 1. L, U. 44 Calc. 689.— IND. 

g* Brmoml of noxioun %pfed9- 

Orotpinq ta afreri. j— MimlclpiU corpn 
arc not * or non ” or “ ooonpants 

within n, 8, O, 1887, c. 202, “ An A< 
to prevent tho spread of noxioi 


woods.’*— O sborne v, Kingston 
JOti^Y) Corpn, (1893), 23 O, It. 382.— 


h. Whether a freehold,! — 

JltUl : tho Rord ** vest *’ does not 
import a vesting of tho surface merely, 
t)ut Is wide enough to include the free- 
hold os well. — C otton v, Vancouver 
(1906), 12 B. C. li, 497.— CAN. 


621 1. Hme far extends to oumer* 

enp of siihsnthl— Vesting does not 
transfer to the Mnnloipal authority 
the rights of the owner in tho site or soil 
over which the hkrhway exists. It does 
not own the soli from the centre of the 
earth usque ad otslum, but it has the 
exoluslve right to manage (fc control 


BO much of tho soil below as Is necessary 
to enable it adequatoly to maintain 
the highway as a highway. — Sun- 
daram Ayyar r. Madura Municipal 
Council (1901), 1. L. R. 25 Mad. 636.— 
IND. 

k. Vesting in Crown — Or Public 
JTrusiee. 1— When a street or rood 
becomes a public highway, the soil 
of the ro8id is vested in the Crown 
or other a corporate body wbioh fills 
the position of public trustee In trust 
for the public use. — D r la Chkv- 
ROTtmtE V, Montreal (City) (1886), 
12 App. Oas. 149.— CAN. 

l. .] — When land is pur- 

chased by Sc conveyed to a municlpwty 
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a part of A. Street, & opening the new street in 
lieu thereof. The vestry of the parish gave notice 
to pltf. that he must not convert to his own use 
the stopped up part of N. Street, nor stop up A. 
Street, or convert any part of the soil of it to his 
own use till he had purchased the same from the 
vestry ; — Held : under Metropolis Management 
Act, 1855 (c. 120), s. 90, all streets being for the 
time being highways are vested in the vestry, 
but only so long as they are highways, & when 
they cease to be highways, by being legally 
stopped up or diverted, the interest of the vestry 
detemines, therefore pltf. was entitled to convert 
to his own use the stopped up part of N. Street 
& the diverted part of A. street subject, as i o A. 
Street, to his first obtaining a certificate, that the 
substituted ^reet had been completed &; put into 
good condition & repair. — Rolls v. St. George 
THE Martyr, Southwark, Vestry (1880), 14 Oh. 
D. 785 ; 49 L. J. (^h. 091 ; 43 L. T. 140 ; 44 J. P. 
080; 28 W. R. 807, C. A. 

AnrwIiUionfi : — Consd. Wandsworth Board of Works r. 
Uni^d Tolephono Co. (1884). 13 Q. B. D. 901. Apprvd. 
Tunlyldflro WoJls Carpn. v. Baird (1890), 74 L. T. 38.'). 
Coiud. Finchley Electric Light Co. v. Fliiclilcy IT, c., 
[19021 1 Oh. 866. Refd. Burgess r. North wich L. B. 
(1880), 6 Q. B. J). 261 ; A.-Q. v. (Umduit Colliery Co., 
il895J 1 (J. B. 301 ; Bradford v. Eastbourne cWpn., 
[1896] 2 (J. B. 200; Battersea Vestry v. (\mnty of 
Lt^don & Brush ProAdiicIal Electric Lighting Co., 118991 
1 Oh. 474 ; Westminster C’orpn. v. Joluison, Westminster 
Corpn. V. Fuller, fl904] 2 K. B. 737 ; KcrHlmw e. HnUtli, 
[1913] W. N. 107 ; London City Land Tax Comrs. v. 
C. L. By., [19131 A. C. 304. 

628. Remedies for Interference — Injunction — 
Grounds for granting — Interference trifling.] — 

Defts. being in tJie use & occupation of a railway 
bridge over a certain liighway, & being owners 
of the soil on (*ith(‘r side of the road, commenoed 
the construction of Imltre.sscs in th<» road, on a 
line witli the (‘listing abutments, for the purpose 
of^ widening their bridge. PlUs., in wliom the 
soil of tlio road was vestt'd imdi*r M(‘tropolitaii 
Local Management Act, as surveyors of the higli- 
ways, filed a bill to restrain defts. f 1*0111 further 
narrowing the road, on the ground of jmblic in- 
convenience : — Held : the alleged inconvenience 
was not of sufiicient magnitude for tlie inter- 
ference of the ct. — Wandswouth Board of 
Works v, London & South Western By. Co. 
(1802), 31 L. J. Ch. 8.54 ; 20 J. P, 821 ; 8 Jur. 
N. S. 091 ; 10 W. R. 814. 

Annotations: — Reid. Wandsworth Board of Works t». 
United Telephone Co. (1884), 53 L. J, Q. B. 449 ; Ht. 
Mary Battersea Vestry v. County of London 6c Brush 
Provincial Electric Lighting CJo. (1899), 80 L. T. 31 ; 
Hyde Corpn r. Oldham, Ailiton Sc Hyde Electric Tram- 
way (1900), 64 J. P. 596. 

629. Damages] — Surface let down by 

mining operations.] — railway co. construcUnl a 
railway on the level across a liighway in the dis- 
trict of which relators were the urban sanitary 


authority. Subsequently defts. worked coal 
mines in a proper & usual manner beneath the 
highway, ^th the result that r gradual & uni- 
form siibsideueo to the extent of about ten feet 
vertically took place of the highway, railway, & 
surrounding land. No actual damage was done 
to the liighway thereby, nor was it rendered loss 
convenient ; but the railway co, placed ballast 
under the railway so as to maintain it at its 
original level, with the result that an embank- 
ment was fomied obstructing the use of the high- 
way. In an action against defts. for damjiges 
for the obstruction to the highway : — Held : 
(1) defts. were not liable ; (2) assuming the liigh- 
way to be repairable by the inhabitants at largo, 
& tliercfore vested in relators under Public ITcaltli 
Act, 1875 (c. 55), s. 149, the subsidence of the 
liighway having been substantial, relators, not- 
withstanding that tliey had suffered no appre- 
ciable damage by rtiason of such subsidence, wore 
entitled I 0 judgment with nominal damages for 
the injury to their proprietary right. — ^A.-Q. v. 
Conduit Colltbuy (jo., [1895) 1 Q. B. 301 ; 04 
L. J. Q. B. 207 ; 71 L. T. 771 ; 59 ,T. P. 70 ; 43 
W. R. 300 ; 11 T. L. R. 57 ; 15 R. 267, D. 0. 
Annotations: — As io (2) Consd. Woduo8bnry Corpn, «. 
Lodge HoIch Colliery Co., [1905] 2 K. B. 823. Itmerally^ 
Mentd. Wold-Blundoll r. Stepliouft, [1920] A. C. 956. 

630, .] — A mine oxt^*nd(*d under 

a highway which was vesL'd under l^ublic Health 
Act, 1875 (c. 55), s. M9, in the local auCiority. 
While working the mine the ownoi's lot down the 
surface of tlie liigliway, wluch the loeal authority 
in goo»l faith & on the opinion of skilled advisers, 
restoDMl to its fonuer h'vel at great (‘ost. An 
ecpially commodious road miglit' liave been made 
at less cost : —Held : tlu* local authority wei’e not* 
<*ntiUed to raise the road io the old lt‘vel, cost wiuit 
it miglit &. wh(*tlu*r it wtis njoro commodious to 
the public or not. At W(*r(* only entitled t/O recover 
from the mine owners what it would have cost 
to make the equally commodious road. -JiODOE 
Holes Colliery Co., Ltd. ?>. AViodneshury 
Corpn., [1908] A. C. 323; 77 J.. .L K. B. 817; 
99 L. T. 210 ; 72 J. P. 417 ; 24 T. L. R. 771 ; 
52 Hoi, Jo. 620 ; 6 L, G. R. 924, H. L. ; revsg. 
H. C. sub nom, Wednesbury Cori*n. v, IjOdge 
Holes Colijisry Co., J/td., [1907] 1 1C. B. 78, 
(J. A, 

Amiotat ions :— Consd, North HtafTordHhiro Ky. v. Hanir'y 
Corpn. (1909), 73 J. J*. 477 ; UlOBgow Corpn. v. Barclay 
Cnrio (1923), 93 L. J. 1*. C. 1. Re!d. Foloyfl Charity 
TniHtooH V. Dudley (Jorpn., [1910] 1 K. B. 317 ; A.-(l. 
V. Boo, [1915] 1 Ch. 235. 

631. Measure of damages.] — 

Lodge Holes Colliery Co., ]yrD. v. Wedneshury 
Corpn., No. 030, ante, 

ScCy generally t Damages, Vol. XVII., pp. 81 
el seq. 


under Municipal Act for a road, & 
thereafter dedicated 8c used aa a public 
highway, it beooiuos vested in the 
Crown by virtue of s. 622 of the Act. — 
PCLKRABEK V. IlUflSJfiLL IlUKAL MUNI- 
CIPALITY (1908), 8 W. L. li. 8; 18 
Man. L. R. 20.— CAN. 

m. Or city corporalion.] — 

Held : the registration of a plan 
setting aside Sc establishing a highway 
vosiea the highway, by Saskatchewan 
Land Titios Act, R. S. Bask. 1999, 
o. 41, 8. 79 (5), in His Maiesiy, In the 
right & to the use of his Provinoo of 
Saskatchewan ; St that the city 
corporation now stood In the same 

S osition. — He Regina (City) Sc 
ANADIAN Pacific Uy. Co. (1913), 
86 W. L. R. 521.— CAN. 

n. Under Municipal <fr Surteyors 
Acts ,] — Under Municipal St Surveyors 


Acts, hy the filing of a plan, & the sale 
of lots according to it, abutting on a 
street, the property in the si root 
becomes vested in the innuicipallty, 
although they may have donor no 
corporate act by which they have 
become liable to repair. — RocnB v, 
Ryan (1891). 22 O. R. 107.— CAN. 

o. Froceedings under Special Sur- 
veys Act, 1902 — Effect of.] — Pltfs. 
had title to a piece of land adjoining 
the westerly boundary of St. Mary^s 
road. They alleged that the road was 
only 06 feet wide at that point. Pro- 
•eodings had been taken under Special 
Surveys Act, H. 8. M. 3902, 0 . 158, & 
a plan of the survey, showing St. 
Mary's road as 99 feet wide at the point 
in question, hod been duly approved 
St registered In accordance with the 
Act : — Held : these proceedings had, 
by virtue of that Act, the effect of 


vesting the roacl to the width of 99 
foot in the Province, with the right In 
the deft, municipality to exercise 

i tirlsd lotion over it io the full vridth. — 
*ktkr«on V. Bitulithio Sc Con- 
TBACTINO Co. (1913), 24 W. L. U, 19 ; 
4 W. W. R. 223 ; 32 D. L. R. 444 ; 23 
Man. L. R. 330.— CAN. 

p. Municipal Act. 1013, s. 433 — 
Kfferi o/.l— Municip^ Act. 1913, s. 433, 
vested the soil Sc freehold of roads Sc 
highways in the municipalities without 
any reservation of right ; — Held : tho 
purpose of sect. 433 was to do away 
with tho confusion arising from the 
joint proprietorship over roads Sc 
highways io which effect can be given 
without causing the injustice of taking 

S rivate property without oomiKinsa- 
on.— Abkll e. York County (3920), 
01 8. C. It. 345.— CAN. 
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Sect. 3.— RIGHT TO ACCESS BY OWNER OF 
ADJOnONC PREMISES. 

ftun-SECT. 3 . — In General. 


632. General rule.] — (I) Pltf. erected a street, 
leading out of a highway, across his own close, & 
terminating at the edge of deft.’s adjoining close, 
which was fwparated from the end of the street 
for twenty-one years, during nineteen of which 
the houses were completed, and the street publicly 
watched, cleansed. & lighted, &> both footways & 
half the horseway thereof paved at the expense of 
the inhabitants, by doft.*s fence : — Held : this street 
was not so dedicated to the public, tliat deft. 
y>ulling down his wall might cntet it at the end 
adjoining to his land, & use it as a highway. 

(2) No particular time is necessary for evidence 
of a dedication : it is not, lik(‘ a grant, presumed 
from length of time : if the a(‘t of dedication be 
unequivocal, it may take place immediately : for 
inst/mce, if a man builds a double row of houses 
opening into an ancient street at each end, making 
a str<‘<‘t, Ac 8(*lls or h‘tB the houses, that is instantly 
a highway (CifAMRUK, .1 .). — Woodykr v, Hadden 
(18 Id), 6 Taunt. 125 ; 128 E. It. 034. 

Annotations: — As to (I) Consd. Patrinaii v. Bluck (18,'i2), 
IS Q. JJ. 870. As to (2) Consd. Tottonhom U. D. v. 
Kowlcy, [10121 2 Ch. Eeld. Wood r. Vcul (1822), 

ft B. & Aid. 4ft 1 ; Batriiian r. Bhick (18ft2), 18 O. B. 
870 : Vonion r. Ht. Junics, Wt^tniiiiBl^r, VoMtry (1880), 
10 (’ll. J). 440 ; A.-(l. London Proporty InvcHtmont 
TruHt V. Ulchinond (’oipn. & (loHllng (lOO.'l), 80 I^.T. 700. 
683. ■■ - -.] — liy a local Act, it was enacted 
i hat the expenses incurred by tlio town council 
in sewering Ac flagging a street should be home 
by the owner, according to tJie exivnt of tludr 
rcHiiectivo hous(‘s Ac grounds lying alongside or 
adjoining to the strc(‘t : -Held: the owner of 
ground at tin* (*nd of a street forming a ctil dc 
eac, was liable under this Act notwithstanding 
a wall divided his proiierty from the street, which 
wall, however, he could, if lie tliought proper, 
remov(' wholly or jiartially, so a« to obtain access 
from his estate to the street.— Manchester 
(\)|{PN, r. Ghapman (1808), 37 L. .1. M. (\ 173; 
18 L. T. 010 ; 32 ,1. 1\ 582 ; 10 W. K. »74. 

Annotation Arid. Newport Urban 8. A. r. Unihom (1882), 
i) K« 1)« 1 Hf>« 


634. .] — rAulhoriUes recognise] a right of 

immediate access from private property, to a 
public higliway, os a private right, distinct from 
th(‘ right of the owner of iliat property to use the 
highway itself, as one of the public (Lord Kel- 
BORNE). — Lyon i». Fishmongers’ (’o. (1870), 1 
App. Gas. 002 ; 40 h. J. Ch. 08 ; 35 lu T. 509 ; 
42 J. P. 103 ; 25 W. K. 105, H. L. 

AnnotaiMM :-COJiBA, Boll v, Quebec Corpn. (1870), 5 App. 
Ott«. 84 ; BurgCHH v. Northwioh L. B. (1880), 0 Q. B. 1>. 

Horner v. Whiteolmjiol Board of Works (188.'>), 
65 L, J. Ch. 280 ; North Shore Ky. r. Plon (1889). U 
App. Cafl. 012. Bxpid. Kamux n. Southend L. B. (1892), 07 
L. T. 109. Consd. Afoiilrotil Corpn. t?. Montreal Harbour 
Comrs , Tetrault r Montri'al Harbour Onnrs., A.-il. 
for yL^'cbeo r. A. Q. for Canada (1925), 42 T. L. II. 

Vernon v. St. JainoR, Wentininster, Vc«try 
(1880), 16 ('’Ji. D. 441K* Ckiledonlan By. c. Walker's 
1 rustees (1882), 7 App. Oos. 259 ; A.-G. of .Straits Sett lint. 

: Hlndson v. Ashby, 
118901 2 Ch. 1 ; Ellis v. Bedford. [18091 1 Ch. 494 ; Chapliu 
«. Westminster Corpn.. [19011 2 Ch. 329; Mellor v, 
ANalmo^ey, [19051 if CJh. 104; Wednosbnrj' Corpn. v. 

Rolca ColUvry Co. (1906), ft L. O. ll. 43; A.-G. 
of aouthem Nlgpria r. Holt (Liverpool), A.-G. of Southern 
Nlirarla M<wivep [1015 ] a. C. 699. Mentd. Eritx r. 
Hooson (1880), 14 Ch, D. 642 ; Oooldon r. Thames River 
CJiinsorvators (1887), 4 T. L. H. 187 ; Lawes r Turner 
& Frero (1892), 8 T. L. II. 684 ; Thames River Conser- 


vators V. Smeed, Dean., [1897] 2 Q. B. 334 ; Boyce u, 
Paddln^n B. C., [1903) 1 Ch. 109; Jones v, Llanrwst 

U. C.. [1911] 1 Ch. 39.3. 

635. .] — Cotton’s Trustees v. Metro- 

politan Ky. Co. (1880), Thnes, Mar. 10. 

636 . From any part of land.] — In an 

action for laying obstructions on an alleged road- 
way in front of pltf.’s land, so as to prevent his 
access to it, except from an old gateway : — Held : 
(1) the question was whether the way was a 
public highway or merely a private way ; for, in 
the former case, pltf. would bo entitled to free 
access to it from any part of his land, & (2) there 
being strong evidence of ancient user by the public, 
mere temporary acts of obstruction by the owner 
of the adjoining land would not be materuU, as 
they would have been if the right were vested 
merely on modem dedication. — Berridge v. 
Ward (1800), 2 F. & F. 208, N. F. ; subsequent 
proceedings (1801), 10 C. B. N. 8. 400, 

Annotaiioiis .-—OaiLrallVt Mentd. R. v. Htrancl Board of 

Works (180.3), 4 B. S. 520 ; Ciobhley r. l.iglitowler 
(1800), L. R. 3 Kq. 279 ; Tidsucll v. Whit>\oilh (1807), 
L. R. 2 C. 1*. 326 ; Bucclcucb v. Metropolitan Bouid of 
Works (1870), L. R. ft Exch. 221 ; Landrock v. Met 
Dist. Ky. (1886), 2 T. L.K. 532 ; MicklcthVNalt u. Ncv\loy 
Bridge Co. (1880), 33 C h. 1). 133 ; Haynes v. King, [1893] 
3 Ch. 439 ; Pryor r. I‘etre, [1891] 2 Ch. 11 ; C. L. Ry. v, 
London City Land Tax Comrs., [1911] 2 Ch. 407. 

637. .] — It is well -established law 

that where there is a public higliway the owners 
of land adjoining thereto have a right to go upon 
the highway from any spot on tlicir own land. 
They cannot, of course, jmss over the soil of others 
without leave ; ho who has dedicated the road 
to the public at large has no right to complain 
tliai a particular individual has come upon it 
at one spot raihtT than another (Blackbi^rn, J.). 
— Marshall i\ Ulijsswater Steam Navigation 
Go. (1871), L. IL 7 Q. B. 100 ; 41 L. .1. Q. B. 41 ; 
25 L. T. 793 ; 30 J. P. 583 ; 20 W. IL 141. 
Annotations .'—tovnA, Ljon v. Fishmongers’ Co. [1875), 10 

Ch. App. 079 ; Bourke u. Davis (1889). 44 Ch. D, 110. 
Refd. Lyon v. Fishincmgeis’ Co. (1870), 1 App. ( uh. 002 ; 
A.-G. of Southern Nlgeila r. Holt (Liverpool), A -G. of 
Southern Nigeria v, i^Ineiver, llill.ftj A. ('. 599. Msntd. 
Mitchell V. Darby Main Collicn' Co. (1884), 14 Q. B. D. 
125 ; A.-O. V. Emerson (1891 ), 5ft J. i’. Jo. 709 ; llmdsou 

V. Ashby (1896), 45 W. R. 252. 

638. Consistent with public con- 

venience.] — Where a local board is a liighway 
authority, it has the power to alter for the accom- 
modation of the i)ii>)lic the level of any street, 
though some alteration may interfere wdth the 
free access of tlio adjoining owners to their pro- 
perty abutting on the street. Any remedy that 
Hie adjoining owners may have, except on the 
ground of unreasonable conduct on the part of 
tiic local autliorit y, should be by way of compensa- 
tion under Public Health Act, 1875 (c. .55), s. 308, 
& not by injunction. Pltf. possessed an inn & 
stables which stood back from the liigh road, & 
in front of tliem w^as an open space w'hich until 
shortly lief ore the action had been open to & on 
a level with the road. Defts. had made a foot- 
patli on the road outside pltf.’s land with raised 
kerb stones, but left openings so that carriages 
could stUl go in from & out into the road, but 
not at eve]^ part of the boundary. Pltf. claimed 
an injunction against the local board restraining 
them from maintaining the kerb stones & erections 
as being an interference with her right to have 
access for all purposes to every portion of the 
highway adjoining the property ; — Held : as 
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S88 1. Gmmil rwJf.l~Wooi> v. Car- 
244^^*'^^“ Ht- Ck). (1873), 1 l>ug. 

•88 U. -Jl— E rie 3:NiAaAR% Rv. 

Co. ft, GREAT Western Ry. Co. (1874), 


21 Gr. 171.— CAN. 

682111. .] — Quillinanv-Canap 

SoiTTHERN Ry. Co. (1884), « O. R. 501 

—CAN. 

632 iv. — ,F— West r. Parkdal 

Town (1888), ift O. lU 319.— CAN. 


682 v. .] — Cassidy r. Moose 

Jaw (City), 11917] 1 W. W. R. 1086 ; 
10 Sask. L. R. 51.— CAN. 


632 Vi. .] — Strachan v. Edin- 
burgh Improvement Combs. (1837), 
16 Sb. (Ct. of Ses**.) 637 ; 12 Fac. Coll. 
602.— SCOT. 
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Public Health Act, 1875 (c. 55), s. 119, gives 
power to the local authority to cause the soil of 
any street which is or at any time becomes a 
highway repairable by the inhabitants at largo 
within any urban district to be raised, lowered, 
or altered as they may think lit, & to place & keep 
in repair fences & posts for the safety of foot 
passengers, dofts. could not be restrained by 
injunction from keeping up tlie raised footpath for 
the accommodation of the public, & any remedy, 
eji:ce»pt on the ground of unreasonable conduct 
on the part of the local authority, ought to bo 
sought by way of compensation under Public 
Health Act, 1875 (c. 65), s. 308. — Sellors v. 
Matlock Bath Local Board (1885), 14 Q. B, 1). 
928 ; 52 L. T. 702. 

639. Whether owner of soil of highway or 

not.]- — An owner of land which runs right up to a 
public highway is entitled to access to that high- 
way from his land, that is so whether lie is the 
presumptive owner of the soil of tlie highway or 
not. Wliere, therefore, a landowner, whoso land 
adjoined a public promenade which Jiad been 
also for many years used as a public highway for 
foot xiassongers, was deprived of his access the 
promenade by a fence erected by a local board 
in whom the promenade had been vested : — Held : 
a mandatory injunction must issue to compel tJie 
removal of the fence, & an inquiry as to damages 
be directed. —Hamuz v Southend Local Board 
(1892), 07 L. T. 109 ; 8 T. L. K. 700. 

640. Whether right limited to right of passage.] 
— In an acjtion, in which the claim was admitLjil, 
deft, counterclaimed an injunction in the follow- 
ing circumstancc.H. Pltf. A deft, were tlio respec- 
tive <>wners & occupiei’s of two adjoining houses 
abutting on a str(‘et which was a public Jiiglivvay. 
The side wall of deft.’s house projected into the 
street a short distance beyond the front of pltf.’s 
house. 1’hepc was no door or other opening in 
the side wall. Pltf. allixed boards at right angles 
to the front of Ills house A close to deft.’s side 
wall covering the wall to a height of twenty-two 
feet from the pavement. Tlie boards did not 
constitute an obstruction to tlie street but they 
prevented defl.. from ha\ing access to the wall 
from the street for the puj'iioso of ri*pairing it, 
Ac from exhibiting advertisements iqion it : — 
Held : the right of access to a highway enjoyed as 
a jirivate right by the owner of jireiuises adjoining 
the highway is not limited to the right tt> piuss 
from the jiremlses to the highway Ac vice rersd, 
but includes the right of access to a wall of the 
promises in which there is no door or other open- 
ing, Ac the right to have advertisements on tlie 
wall displayed to the uninterrupted view of 
the mombci’s of the public using the highway ; the 
act of pltf. was a wixjngful interference with the 
private right of deft. ; Ac the <ieft. was entitled 
to an injunction restraining pltf. from mauitain- 
ing the boards in th(j position above described. — 
OOBR V, Saxby, 1191 11 3 K. B. 822 ; 83 L. J. K. B. 
1817 ; 111 L. T. 814. 

641. Access over footway — Necessary for enjoy- 
ment of premises.] — St. Mary, Newington, 
Vestry v. Jacobs, No. 587, ante. 

642. .]— liowLEY r. Tottenham Urban 

District ('ouncil, No. 407, arde, 

643. Not exercisable over land of another-- 
Private street not dedicated.] — Woodyer v, Had- 
den, No. 032, ante. 


644. .] — Marshall v. Ullks water 

Steam Navigation Co., No. 637, ante. 

646. New highway substituted for old.] — ^York- 
shire, East Riding County Council v. Selby 
Bridge Proprietors, No. 2030, post. 

Provision of new means of access.] — Sec 
Public Health Acts Amendment Act, 1907 (c. 53), 
s. 18. 


Sub-sect. 2. — Nature op Right. 

646. Private right.] — Lyon v. Fishmongers* 
Co., No. 034, ante. 

647. .] — Cobb v. Saxby, No. 010, ante. 

648. As distinct from public right of 

passage.] — I aiiprohcnd that the right of the 
owner of a private wharf or of roadside property 
to have access thereto, is a totally different riglit 
from the public right of passing Ac iTpassing along 
the highway or the river, ... it would bo the 
height of absurdity to say that a inivate right is 
not interfered with when a man who has been 
accustomed to enter liis liouso from a highway 
finds his doorway made impassable, so that be 
no longer has access to his house from tho public 
highway. Tliis would equally be a xirivatc injury 
to him, whether the right of the public to pass 
Ac repass along the highway wen* or were not at 
the same time interfered with (Wood, V.-C.). — 
A.-Cr. V. Thamf:s (Conservators, Thornton v. 
Same, City op London Brewery v. Same, 
t^IiOTHWORKERS’ Co. V. SAME (1802), 1 llcm. Ac 
M. 1 ; 1 New Rep. 121 ; 71 E. R. 1. 

J /in of fif iouff -Apld. Fritz i’. llobnon (1880), 1 1 C4i. D. 642. 
Consd. Honi(*r r. Whiiochapol Boartl of Works (1886), 
5t» L. .1. CU. 280, Apld. (’liiaplin v. WoKtinlUKtiT Corpn., 
IIOOIJ 2 Ch. 320. Bold. Lyuii v. KlHhiuoiiKtTs’ (5o. (1870), 
1 App. (Jas. 0(52 ; Itoll v. Qnolx’c (Jorpii. (1870), 6 Ai>p. 
Uas. hi; Vornoii v. St. jainoH, WoKtmliiBtor, Vowtry 
(1880), 1(5 ('ll. D. 440. Mentd. A.-G. MotropoliLau Board 
of WorkH (18(53), I Hrm. A' M. 208 ; TIuuiich Gorworvutoirt 
V. S. K. Uy. (1871), 24 L. T. 210. 

649. .] — An owner of premises abut- 

ting on a liighway enjoys as a private right the 
riglit of acc(*ss from his own premises to tJio 
highway, Ac any interference with that access is 
an interferenetj with a private right. But his 
right to transfer goods from vans in the public 
roadway across the public pavement to his pr(»- 
mise.s is a right enjoyed by him as one of the 
public entitled to use the highway. It is an 
indivi<lual interest in a public right, but is not a 
private right whicli entitles him to reatiraiu a local 
authority, acting bond fide under statutory powers, 
from ob.structing the highway adjoining his premises 
in a manner wliich affects his personal convoiiicnce. 

Deft., a public authority, in the exercise of the 
statutory obligation to light streets, erected a 
lamp-post on a highway in a place which it was 
proved was most convenient for the public. 
PJtfs., tho owners of premises abutting on the 
highway, comjilained that tlio lamp-[»ost inter- 
fered with the carrying on by them of their busi- 
ness —Held. : pJtfs. Jiad at) right to restrain defts. 
from exercising their statutory authority to obstruct 
the highway by the erection of lamp-posts whore 
they thougJit it necessary.— 4JHAPLIN (W. H.) Ac 
Co.*, J/TD. V. Westminster Corpn,, [1901] 2 Ch. 
329 ; 70 L. J. Ch. 079 ; 85 L. T. 88 ; 06 J. P. 001 ; 
49 W. R. 580; 17 T. L. R. 570 ; 45 Sol. Jo. 697. 

An/wtali/yns .— "Bitlld. Boyc« v. Paddinffteii D. 

1 Ch. 1 01). Mentd. Amrlo-Alfir<3rlaii 8.8. Co. v. Houldor 
Lmo (l»07), 77 L. .1. K. H. 187. 

Compare Nos. 482-500, ante. 
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648 i. Private right — As distinct from 
public right of passage .) — The rlxUt of 


access to be egress from a public high- to pass & ropaw along such highway. — 
way parting a person's land is a private Hakvky v. BBiTisff (Jolumbia Boat 
right, differing not only in degree but 3c Enuink Co. (1908). 14 B. C. li. 121 ; 
in kind from tho right of the public U W. L. It. 415. — UAN. 
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Sect. 4.— REMEDIES FOR INTERFERENCE JWITH 
RICRTS OF ADfOINING OWNERS. 

650. Fonn of remedy— Whether Injunction or 
compensation— Act of interference authorised — 
Raising footpath.] — (Tpon injunction to restrain 
dofts. from raising a footway, under powers con- 
tained in local Acts, which incorporated Lands 
Clauses Act, 1846 (c. 18), in front of pltfs.* house, 
& thereby preventing access to a warehouse, & 
from otherwise damaging their property, it having 
been establislied that dofts. were empowered 
under their Acts alter the footway, &: also that 
pltfs. liad sustained & would sustain injury 
thereby, an injunction was refused, but it was 
referred to chambers to ascertain Ac certify the 
amount of injuiw, Ac what would be a proper sum 
to bo awarded by way of damages in respect of 
such injury.— WiiDMOHE v, BiiiSTOL OoRPN. 
(1802), 1 New Kep. 120 ; 7 L. T. 459 ; 11 W. R. 
130 ; auhttequcni proceedings ^ 1 New Rep. 187, 


661. Interference capable of easy 

remedy- Raising footpath.] —A local board of 
lu^aith ill repairing Ac improving a road under the 
powers of J»uhlic Healtli Act, 1848 (c. 63), raised 
a footpatJi by the side of the road a few inches, 
the effect of which was to prevent water which fell 
upon the space between a Wiirohouso of pltf. in 
wliicJi ni'edles were stored Ac the road from draining 
into the ixiad. On a bill filed by pltf. against the 
meal board for an injunction : —Held : (1) they 
had no right to make improvements in a way 
calculated to cause unnecessary injury to pltf. ; 
(2) the evil complained of was one of easy remedy ; 
Ac (3) the case was not one for pecuniary cornpensa- 
tion ; Ac a mandatory injunction would be granted 
U) prevent dofts. fiom allowing such water to 
remain dammed up to the injury of pltf. — M ii.wari) 
\V Board of Hkai.th (1873), 21 

652. Interference with right of access 

Interference slight.]— Hm.Loi<*s v. Matlock Bath 

JjOcal Board, No. 638, ante, 

653. Total Interference.] — 

JtAMUZ V, SoUTlir]ND LOCAL BOARD, No. 639, 
ante, ’ 

654. Powers under PubUc 

Health Act, 1875 (c, 65) .] — A public body may 
clodicaie works vi*st<‘d in them, e,g, a <iuay, as a 
higliway, but such liedication is a limitc^d one in 

that they do not thereby iirejudice or 
affect any ^ sta-tutory powers they may have of 
altering Ac improving from time to time the works 
vested in th(*in. Whore the pi*operty of an adjoin- 
ing ow'iier is injured by any such alteration Ac 
the alteration is in tho Act authorising the same 
niado a purpose of above Act , Ac the provisions of 
above Act aiy inmle to apply thereto, such adjoin- 
ing owner is outitlod to eompoiisation under 
sect. 308 of above Act. 


{Pltf.j complains more particuloi’ly of the 
obstruction of a footway leading from the old 
hridge to the ^uay at the ahte of her house. She 
wys that this is a highway, Ac that it is obstructed 
hy defts. without any powers Ac to her prejudice. 
She further complainsthat defte. intend to put up a 
gangw^ay Ac steps before her house, with the effect 
of narr owing the quay Ac obstructing the access 


to her doop (Swinfen Eady, J.). — ^Arnott v. 
Whitby Urban Districtt (Dotjncil (1909), 101 
L. T. 14 ; 73 J. P. 369 ; 7 L. G. R. 866. 

Anr^aiion Eefd. County Hotel & Wine Co. v, L. & N. W. 

Ky., [1918] 2 K. B. 251. 

655. Right to injunction — Level of subsided 
road raised — Original level not exceeded.] — Pltf. 
was the owner of premises fronting on a highway, 
the freehold of which was not vested in tho highway 
authority but remained the property of the 
frontagers. The highway Ac the adjacent land 
had, from time to time, subsided, Ac the county 
council, whose duty it was to keep the highway 
in repair, resolved to raise the level of the liighway 
in front of pltf.’s promises to an extent which would 
interfere with pltf.’s right of access to his premises. 
Pltf. sought an injunction to restrain them from 
carrying out the proposed works. At tho trial the 
jury found “ that they were not satisfied that the 
county council intimded to raise tho highway 
above the level at which it originally stood ” ; 
& judgment was tlioreupon given for defts. : — 
Held : upon the above finding the judgment of 
the ct. below was right, Ac pltf. was not entitled to 
an injunction. — Atherton v, CiiEhuniK County 
Council (1895), 60 J. 6, C. A. 

AntiotfUwn : — ReM. Weduosbuiy Cornn. v, liOdgo Holes 

Colliery Co., 1191)7] 1 K. H. 78. 

666. Interlocutory injunction.] — By a 

specif Act a local authority were empowered to 
acquire, & did acquire, a bridge with the approaches 
thereto, with power to “ alter,” etc., the bridge 
Ac the approaches thereto, Ac for that purpose to 
acquire land by agreement under Ac subject to tho 
provisions of Public Health Act, 1875 (c. 55). 
’J"he approaches to the bridge were a highway. 
A. was the owner of a house bordering on Ac 
having a door giving access to the liighway. The 
local authority, without agreeing with A., proceeded 
to alter the highway Ac construct other works, 
so as to block the access to A.’s house from tho 
highway Ac otherwise to interfere with lier pr<»mises, 
A. brought an action against the local authority 
to restrain them from continuing their operations, 
Ac applied for an interlocutory injunction. The 
local authority claimed to justiiy tlioir proceedings 
under Public Health Act, 1875 (c. 65), s. 149, Ac 
alleged that A.’s only remedy was compensation 
under sect. 308 of tliat Act;- Held: without 
deciding the point of law, on tho balance of 
convenience Ac inconvenience it was not a case 
for an interlocutory order, for that, if A. succet»ded 
at tho trial, the ct. would not hesitate to grant a 
mandatory order for the removal of the works 
interfering with her premises, if she was only 
entitled to eompoiisation, she had a deft. cay)ablo 
of paying her full compensation. — Arnott v. 
Whitby Urban DiSTRiirr Council (1908), 73 
J. P, 64. 

See, also, No. 661, post. 

657. Right to compensation— Act authorised by 
Statute— Limited provision for compensation In 
Statute — Consequential injury.] — By Turnpike 
Roads Act, 1822 (c. 126), trustees of roads aro 
authorised to divert, shorten, alter, or improve 
the course or path of any of the roads under their 
management, Ac divert, shorten, vary, alter Ac 
improve the course or path of any roads through 
or over any commons or waste grounds, or 


PART V. SECT. 4. 

a. Forw o/ nmtdu -Whethtr in- 
junrtum or compenmlxon.] -Mi’Oaiivky 
6iL5^^CAN^' tkiWN. 11885). 10 A. IL 

r, , Action for damngf$^ flower • 
iwff f/radr of Nkw wSt- 

MINSITRU (CITT) CORl*!^. V. BUlQilOCSS 


(1891), 20 s. C, H. 520.— CAN. 

t. Right (o compensation — Ai 
Ottt/koriMd bp Maiute,] — Bowkk < 
Southkrn Kt. Co, (1887 
14 A. H, 1. — CAN. 

t. — ^ Interference icith rigt 

fJ, — Tho Crown ecooted 

bridge or overhead oroaelng on 


portion of the highway in buch manner 
oti to obHtrnct accosH from euch high- 
way to duft.'b property, which ho bad 
thoietoforo freely enjoyed : — Reid : 
deft, was oniltlod to oompensatiou.— 
H. V. Malcolm (1891), 2 ^oh. C. K. 
357.— CAN. 


a. .) — Whitb 


V. 
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uncultiyated lant’ ^thout making satisfaction 
for same ; & or over any priTate lands 

tenrlArinff ^ satisfaction to the owners 

interested therein for the 
thereby :—J5rcW : (1) under 

trustees were authorised to lower 
hlUs & trustees were not 
liable action for a consequential injury 

^ from an act which they had authority 
—Boulton v, Orowther (1824), 2 B. & 0. 
2 L. J. O. S. K. B. 139 ; 107 B. K. 544 i 
8tib nom. Bolton v. Crowtubr, 4 Dow. & By. 
K. B. 195. 

Annotations : — Aa to (1) Expld. DawBon v. PaA’^er (1847 )» _ 
Haro, 415. field. Pilgrim v. Southomptou iSc l)orche«tlor 
Ry. (1849). 7 O. B. 205 ; Olbbs v. Liverpool Docks 
TniHtoes (1858), 31 L. T. O. S. 22 ; Wliitchouso v. Followos 
(1801), 10 O. B. N. S. 765, Aa to (2) Consd. Duncan v. 
Fmdlater (1839), 6 CH. & Fin, 894. FoUd. Bold v. WilHanis 
(1857), 28 L. T. O. S. 269. Consd. Wldtobouso v. FcIIowos 
(1861), 10 C. B. N. S. 765 ; A.-O. v. Colnoy Hatch Lunatic 
Asylum (1868), 4 Ch. App. 146 ; Nutter v, Accrington 
L. B. of Health (1878), 4 Q. B. D. 375. field. Pilgrim i\ 
Southampton & Dorchostor lly. (1849), 7 C. B. 205 ; 
Metcalf V. Hcthcrington (1855), 24 L. J. Kx. .314 ; Scott v. 
Manchester Corpn. (1857), 29 L. T. O. S. 233 ; Holliday v. 
St. Leonard, Shoreditch, Ventry (1861), 11 C. B. N. S. 
192 ; Coe v. Wide (1864). 5 B. & S. 440 ; East Frtunantle 
Corpn. V. Annois, [1902] A. C. 213 ; Dcll«. Chesham U. D. C., 
119211 3 K. B. 427. Ocncrally^ Mentd. Southwark Ac 
Vauxhall Water C5o. v. Waudbworth Diatrlct Board of 
Works (1898), 79 L. T. 132. 


658. No provision lor compensation 

In statute — Lowering highway.] — The case of 
Boulton V. Crowthcr, No. 057, antc^ is express to 
show, that although a private inconvenience may 
bo sustained, it must yield to the iiublic good, & 
we have no right to grant compensation for a 
private injury when it is not provided for by the 
Act of Parliament [Public IleaJth Act, 1848 
(c. 63)]. It would be better if such a provision 
had been mode, but Parliament is omnipotent 
(Lord Campbell, O.J.). — Bold v. Williams 
(1857), 28 L. T. O. S. 269 ; 21 .T. P. Jo, 81. 

Statutory company acting under com- 
pulsory powers.] — See Compulsory 1*uiioha6E, 
Vol. XI., pp. 136 et 8eq. 

659 , Under Public Health Acts — Road 

made up — Access to premises rendered dangerous.] 
— ^By Public Iloalth Act, 1848 (c, 63), s. 69, the 
local board may by notice require the owner of 

E remises fronting, etc., any futui-o street, not 
eing a highway, to sower, level, etc., the same, 
& in default the board may tliemsolves execute the 
works, & the expenses incuiTed are to be paid by 
the owner. By sect. 144 full compensation is to 
be made out of the general district rate to all 
persons sustaining any damage by reason of the 
exercise of any of the iiowers of the Act. B., an 
owner of premises, having had a notice served 
upon him under the above sect., refused to comply 
therewith, whereupon the board themselves did 
the work, the result of which as alleged by B. was 
to obstruct the entrance to bis house, & to render 
the access to his doorway dangerous & incon- 
venient, 6c for this he claimed compensation under 
sect. 144 : — Held : he was entitled to such 
compensation. — R. v. Wallasey Local Board 
OF Health (1869), L. B. 4 Q. B. 351 ; 10 B. A S. 
428 ; 38 L. J. Q. B. 217 ; 21 L. T. 00 ; 33 J. P. 
677 ; 17 W. R. 766. 

Annotation : — Mentd. Pearsall v, Brlerloy Hill L. B. (1883), 
11 g. B. D. 735. 


660. Footway repaired Sc levelled — 

Damage to adjoining premises.]— The A. local 
board, under the powers of tlio Public Health 
Act, 1848 (c. 63), having <^reed with the trustees 
of a turnpike road to repair a footway, raised the 
level thereof, & thereby caused damage to the 
houses abutting on the street; — Held: (1) the 
damage caused to the houses was matter of com- 
pensation within Public Health Act, 1848 (c. 63), 
s. 144 ; (2) the fact of a road being a tunipiko 
road does not prevent its being a street ; (3) a 
local board may agree with turnpike road trustees 
to repair the footway only, 6c leave the carriage- 
way to the turnpike trustees. — Nu'iter v, Accring- 
ton Local Board of Ubaj^th (1878), 4 Q. B, D. 
375 ; 48 L. J. Q. B. 487 ; 40 L. T, 802 ; 43 J. P. 
635, 0. A. ; affd» sub nom, A(^crington Corpn. 
v. Nutter (1880), 43 L. T. 710, H. L. 


AnnoiaiUyns : — Aa to (2) Consd. Svvaiisoa linproMMuciit Ac 
Tram. Co. v. Ulaniorgauahlro (k)iiiity Koadn Board (1879), 
41 L. T. 583. field. Huddorsiiold C’orpii. v. Lodic (1897), 
61 J. P. 488. Aa to (3) Consd. Be Stamford & Warrliifftoti, 


Payno v, Oi*oy. [lUllj 1 Cli. 648. 


' 661. Public authority acting as sur- 

veyor of highways — ^Level of subsided road raised.] — 
Pltfs. were owners of houses abutting on a high- 
way which was vested in defts., a local boaitl 
acting under Public Health Act, 1875 (c. 55) ; A, 
having the powers 6c liabilities of surveyor of liigh- 
ways. The abstraction of ^t from a bed beneath 
them caused from time to time a siibHidouco of the 
ground upon which the hou3(‘s 6c highways wore 
situate. The houses were i*ebuilt in 1870 on timbc*r, 
so that they might be raised by sci*ow -jacks. In 
1876 the surface of the highway in front of the 
houses had subsided considerably, A the houses 
had subsided with it. The surface of the roadway 
remained continuous, so that trail ic could pass 
along it os before ; but the roadway was in a curved 
hollow, 6c at the level to which it had subsided was 
liable to bo flooded, A in fact was flooded at times, 
so as to render iraflic impossible. Defts. put 
materials on the roadway so as to make th<^ surface 
immediately above t/he jxiint of the lowest subsi- 
dence about four f()ei three inches higher tlian it 
was at the commencement of the work. Pltfs., 
having had notice from detts., raised their houses 
.simulianooiisly with the works to the roadway, 
A then claimed under Ihiblie llealtli Act, 1875 
(c. 55), s. 308, A were awarded eomi)ensaiion for the 
cost oi raising I lie houses. Having regard to the 
obstruction to tralllc caused by floods, tJie raising 
of the road was reasonably necessary lo put it in a 
proper state for tralTic ; but, excluding tJic con- 
sideration of floods, tlie raising of the road to the 
extent described, though a reiwjonable A pnident 
art, was not necessary to put the road into a proper 
state for traffic Held : as the highway was 
vested in defts., no action of trespass could have 
been maintained by pltfs., even if more materials 
liod been plac(*d on the road than a surveyor of 
highways could justify, A pltfs. liad no right to 
have tlie road maintained at the level to which it 
accidentally A recently sank ; A the works of 
defts. were not done “ in exercise of any of the 
powers ’* of the Act within the terms of sect. 308, 
which means powers created by the Act, A not 
simply powers transferred by sect. 144 from the 
surveyor to the local board, but were done, if not 


Loutss Rurix Municipality (1891), 
7 Man. L. R. 231.— CAN. 

b. .1 — The owner 

of land is not ontitleil to oompensatiou 
where, by oonstmotion of a public 
work, be is deprived of a mode of 
roaohlnff an adjolninfl: district A obliged 
to use a substituted route which is 


U'SH convenient. — II. v, MacAkthur 
(1904), 34 S. C. R. 570.— CAN. 

0. .1 — Moor® v. 

GiiUAT Southern & Western Ry. Co. 
(1859), 10 I. C. L. R. 46.— IR. 

.] — TUOHKY t». 

Great Soitthebn A Western Ry. Co. 
(1859), 10 I. C. L. R. 98.— IR. 


^ ^ — — .] — Burt v. 

Dominion Iron A Steel Co. (1915). 
49 N. S. R. 339.— CAN. 


f. Arbitration — Grade of atrui 
/owrrw/.l — The owner of property 
abutting on a strei^t, tbo grade of wbleh 
has boon lowered by the corpn.. is 
entitled to an arbitration to determUio 
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Sect, 4. — Itemedies for inkrfcrence with rights of ad- 
joining owners. Sec t. 6 : Suh-spcts. 1 2.] 

highways, 

as sui’v^^yoi's of highways have, Ac, consequently, 
pltfs. were not entitJed to coinpeusation. — ^B ukgess 
V* Nouthwk’jj; Local Boahv (1880), 0 Q. B. D. 
204 ; 50 L. J. Q. B. 210 ; 44 L. T. 154 , 46 J. P. 
250 ; 20 W. it. 0:U, I). C. 

Jinnol/itiom Consd. WcdiifHbiiry Corpn. u. Lodtrc Holrs 

(JtilUory <'o., 1 11)07 j 1 K. H. 78. Reid. SharpiicBB New 

I)(K‘kM OJoiicehtcr & llinntiigham Navjfcatloii Co. v. 

A.-il., ilDl.oj A. C. Gft4. Mentd. Bricriey 21U1 L. 13. v. 

J’earHuIl (1884), 9 App. Cae. fi95. 

See, also, No. 055, ante. 

062. Limited to direct structural damage.] 

— A public body, with i>ower by Act of Parliament 
to slop up, aJilijr, or use, for the purpose of the 
aiiihorihed works, cori/uri s))(*cified stn‘ets, were 
restrained by injunction, from interfering, in 
(‘xcess of tlieir powers, w'iiJi tlic cellar of a house 
in one of the streets, tlie ro.'idway of wliicli was 
b(‘iiig lower(‘d, until the amount of compensation 
for th<‘ w’hoh" house sliould iiavc been ascertained 
Ac jiaid. An inquiry as to the damages sustained 
by pltf., the owner A occupier of the house, by 
r<iason of th<* w'orks commenced by defts., having 
been dir<‘cted by the d(‘<Tec i — Held : pltf. was 
not entitled to }>e comf)ensated for the indirect 
injury to las trade resulting from the diversion of 
tralllc caused by the authorised act of low'ering the 
roadw'ay, but only for direct structural injury 
oc<JiisioiP‘d by the unau(horis<*d interfertmee with 
his c(*llap. ■ Bioo v, London (\)hpn. (1873), L. It. 
15 L(i. 370 ; 28 L. T. 330 ; 37 .1. P. 5(H. 

; --Mentd. Taj lor v. Oldham C'orpii. (1876), 36 

h. T. 696. 

663. - - - Indirect Injury to trade excluded— 
Diversion of tralllc— Alteration in level of roadway.] 

~-Bf)io V. JiONDoN (’oi<j*N., No. ($02, aide. 

004. Loss of custom -By obstruction of 

access -Unreasonable user of highway.] — (1) WJien 
th(' private right of the owner of a liouse adjoining 
a highway to access from his liouse to the highway 
is iuterfi'iHid with by an unrefisoimlile usiu* of the 
highw'ay he is lUititliMl to recover damages from the 
wrongdoer in respect of loss of custom in the 
husiuesH which he carrii's on ill his lioiist', lie is 
<*utith‘d also to recover damages on the ground that 
he has sutl'ered a particular injury from a public 
nuisancib 

(2) The right of a landowner to use a juiblic 
highway, c.f/, for the purpose of bringing materials 
for the building of a hoiisi* on bis land, must be 
exen'isial ivasonably. If then^ are several ways 
of access to the laud thi*i*t> is no absolute right 
to use the most eonveiihmt way <*x< lubively w'ithout 
ix*gai*tl to the <*onv'i*nience of neighbouring latui- 
ownei-s. 

(3) WhiTo (hunagi's ai\' claimed in substitution 
for an injunetion U) ri*strain a w ixiugful act emn- 
menced before the issue of the writ A continued 
afterwards, if the wu*ongful act luis come to an 
end befoix? the trial the et. has jurisdiction under 
PhaiU'cry Amendment Act, 1857 (c. 27), s. 3, to 
assess the wdioh* of the damages accrued. 

(1) Pltf. kept a shop, the only access to wdiich 
W'lus from a nartx»w’ ]iassage leading from Feller 
1-ane to Fleur do Ids Pourt. There were tw’o other 
narrow passage's from Fleur de Ids Pourt , one leading 


into Fetter Lane & the other Jhto Fleet Street. 
Deft, was employed to pull dowt & rebuild certain 
buildings in Fleur de Lis Cour^ & in the course of 
his operations, winch lasted some months, he 
carried by far the greater proportion of the out- 
going & incoming materials thpugh the tot- 
named passage, which was the nnst convenient 
passage so far as deft, w^as concemel, so as to 
practically devote sucli passage to the operations. 
In consequence of such operations being so carried 
on the access of the pltf. & his customers to he 
shop was obstructed, As the takings of his business 
were materially lessened : — Held : the building 
operations had been unreasonably carried on, 
inasmuch as deft, ought to have distributed his 
materials Ac operations among the various passages. 
—Fritz v. Hobson (1880), 14 Ch. D. 642 ; 40 
L. J. Ph. 321, 735 ; 42 L. T. 226, 677 ; 28 W. K. 
469, 722 ; 24 Sol. Jo. 366. 

Anntjiutwm : — (1 ) Consd. Lingkc v. Chribtclmrch Coron. 
(1912), 10 L. a. Jl. 773. Refd. LaiiUrock v. Mot. Dist. Ky. 
(1886), 2 T. L. U. 632 ; SorlT v. Acton h. B. (1886), 55 
jp L. J. Ch. 569 ; Martin r. L. C. C. (1898), 79 L. T. 170 ; 
* Chaplin c. WcHtniiUhter Corpn., [1 901 ] 2 Cn. 329 ; Boyt'o v. 
Paddington B. C., 11903J 1 Ch. 109. Ah to (2) Refd. 
Laudruck r. Mot. Hist. Ky. (1886), 2 T. L. K. 632. Ah to 
(3) Consd. slack v. LcedH Induhtrial Co-op. Soc., [1923] 
1 Ch. 431. Reid. Beddall v. Maitland (1881), 17 Ch. D. 
17 4 ; Serrao v. Noel (1885), 15 O. B. 1). 549 ; Chapman, 
MorsouH V. Auckland Union (JrdiiH. (1889), 23 Q. B. 1). 
j. 294 ; lireyfus v. IVrnvlan (liiano Co. (1889), 43 Ch. 1). 
316 ; LeeilH Induhtrial Co-op. Soc. v. Slack, [1924] A. C. 
851. Js to (4) Reid. Martin r. L. C. C. (1S98), 79 L. T. 
170. Grnerally, Mentd. IT'uriec v. WlllluniB (1883), 23 
Ch. D. 353 ; Barker r. I'urviH (1886), 56 L. T. 131 ; MUson 
V. Carter, [1893] A. C. 638 ; Ohosisum v. Gordon, [1901] 1 
K. B. 694. 

665. Ascertainment of compensation — Whether 
determination of liability condition precedent.] — 

l)(*f(8. by altering a roadway under the powers of 
Public Ilealth Act, 1875 (c. 55), injured the access 
to pltf.’s house. He tlu'rt'upon claimed compensa- 
tion from dt'fts., & appointed an arbitrator. 
Defts. did not appoint an arbitrator, & thereupon 
the arbitrator appoiiili'd by pltf. awarded to Imn 
a certain sum as compensiition for the injury done 
to his house. Defts. not having paid tliis amount, 
an action wiis brought to recover it, in wdiich the 
liability of defts. to compensate pltf. was 
established ; but defts. objected that the action 
would not lie on the ground that the question of 
liability ought to have liecn decided before the 
amount of compensation was ascertained : — Held : 
the action was maiutaiiiabh', A: jiltf. wiis entitled 
to judgment. — PKAU8Ar.L r. Biueulky nuA. liOCAL 
Bdabd (1883), 11 Q. B. 1). 735 ; 52 L. J. Q. B. 
529 ; 49 L. T. 486 ; 47 J. 1>. 628 ; 32 \V. B. 141, 
i\ A. ; affd, auh vonu Buiehley UiiJ. Local 
Ho.vkd V, l^BSALL (1884), 9 App. Cas. 505, 
H. L. 

Refd. St. James Pall Mall Ekvtric Light 
(’o. V. n. (190 i), 73 L. J. K. B. 518 : Turner r. Mid. Ky. 
(19U), 80 ,1. K. B. 516. Mentd. WTllewleii L. B. v. 

Wright (1896), 75 L. T. 13 ; Walwhaw r. BrighouHc Corpn., 
[18991 2 Q. B. 286 ; Duwbon r. G. N. & City Ky., [1905] 
1 K. B. 260 ; Uohba v. WlucheHter Corpn., 11910] 2 K. B. 
46. 


Sect. 5.— TOLLS. 

Si B-SECT. 1. — In Gknekal. 

666. Definition.] — SetMv : a toll is a payment 
for the right of passing along a highw^ay, public or 
private. — Simpson r. Denison (1852), 10 Hare, 


whether hln t>r\>perty has Ikh'ii 
I nJurlouHly uffi'eletl. - - Nkw W kht- 
MissrKK (Be.) r. Vamoiwkk (Ciiy) 
(1908). 14 B. C. U. 136; 9 W. L, K. 
687.— CAN* 

g, cuwpkted u/frr 

oawMige.l— Whore a purchaser merely 


holdH nnijH'rty under an agn'eineiit fur 
Hale when damaged thnmgh the lower- 
ing of the gmde of the Btnnd on which 
It fnmU. but completes his title by a 
rt'glHtewd oonvcyanco liefoio com- 
nioiicing arbitration prootHHiingH under 
the Mmdciiud Act to recover eom- 
peusatiou for the damage so caused. 


be is not thei'eby debarred by Land 
KcgiHtiy Act, s. 104.— Ke Jackson 
A r Nonni Vancocvkh Coki'N. (1914), 
19 B. C. K. 147.— CAN, 

PART V. SECT. 5, SUB-SECT. 1. 
n. ValidUy of — Hoad otU of repair 
— Tolls iUegally imposed.] — K. v. 
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51 ; 7 Rt- & Can. Cas. 403 ; 20 L. T. O. S. 46; 
16Jur. 828 ; 68 E. R. 833. 

Annotations : — ^Mentd* South Yorkshire Ry. & River Dim 
Co. r, a. N. Ry. (1853). » Exch. 65 ; Robtock r. North 
StalTordshlre Hy. (1855), 2*1 L. J. Q. It. 225 ; Norwich 
CJorpn. V. Norfolk Ry. (1855), 4 K. A: R. 3»7 ; Riwscll v, 
Wakefield Watorw'orks Co. (1875), D R. 20 Eq. 471. 

667. ClassiflcatiOQ — Tolls traverse Sc tolls 
thorougli — Toll turn.] — IIksiioud v. Wiixs (l(i70), 
as reported in 1 8ui. 454 ; 82 K. K. 1214. 

Annotaiwns • — ^Beld. Nottingham Corpn. r. Lambert (1738), 
WUlen, 111. Mentd. Joukms r. Harvey (1S35), 2 (V. M. 
& R. 393. 

688. .] — Wadmoihs r. Pear, Wad- 

MOKic i\ Aries, No. 0S,>, post, 

669. Validity ot — Reasonableness of origin.] — 
Wakuinoton r. Moseja", No. (‘82, post. 

070 . Imposition of new tolls — By lessee— 

Construction of lease.] —By a brul|?o Act it w^is 
enact<*d that tolls not cvc<»c<ling the tolls specified 
in the scheduh^ to tliat Act bo demanded taken 
by sneh pei*son a.s tlio comi*s. should appoint for 
eacli iSc ev4'ry lime of ptissing over t he bridtee ; 
provided that tolls should only be payable once on 
the same day in the case of foot passengers, private 
carriages, not plying for hirt*. As carts, notwith- 
standing that they might pass or rt'pass more than 
once on the same day. By Ihc' schedule to the 
Act a toll of (id. Wiis payabh' for every iKn-se 
drawing a carriage. I)(‘ft. tendered for the tolls 
on th<‘ footing, as lie alleged, of the above 
proMsions; &; th<' cornrs., by leas(‘ demised to 
deft., at an annual rcuit, the lolls which wore or 
could then be d(‘man<ied As taken, subject to all 
statutory r(‘strictions As exemptions, Ai so as such 
tolls to be tak(*n during the demise should not be 
incivius<‘d beyond the tolls then levied. At the 
date of tlie lease one t(jll only was dt'inandtsl in 
respect of a hackm'y cariiage passing over the 
bridge* with passtmgeu’s <Sc returning witli the same 
jiassemgers or without passengers on the same* elay, 
Aw no toll was ele»Tnand(*d in respect of a hackne‘y 
carriage* passing ^vlthe)ut passeng<*rs. Deft, pro- 
poseel to e’harge a toll in the e*abe» e>f a carriage 
plying for hire every time it crossed the* brielge. 
Theq’e'upem tlie comrs. breuight an action claiming 
an iujune'tion to ivstrain liim from so denng. 
Deft. e'ounter-claimeMl that the le‘a.se might be* 
rectifi«*el on the* grounel that it tlid not give e*ne*ct 
to the contraet beiwe*eri the eomi*s. A iiimse*lf by 
thedr acceptance of his temder for the tedls:-- 
Held : the proposed increase* eif tlie tefils was not 
permissible, having regard to the* terms of the* 
le.w. - t'oNWAV Bridge CeiMiis. v. JeLXKs (lOIU), 
102 L. T. 1>2 ; 20 T. L. B. 250, (\ A. 

671. Renting tolls — Effect of — Whether confers 
settlement.] — llf‘nting the* tolls of a brielge* ve8te*d 
by Act of Parliame*nt in a co. of i)ropi'ie*toi*s who 
arc dcclart*d a corpn., will confer a settlement 
although the* te»ll.s are maeie pei*8onaI esfatej & tlie 
renting is not stated to be by d(*ed. 12 Geo. 3, 
c. 84, wliich pmhibits persons fi'om gaining a 


Bottle^ment by renting the tolls of turnpike roads, 
deH.*8 not oxtt*nd to the tolls of a brielge, which 
bridge eloes not appear to be* part e>f thei turnpike 
road. — B. v. BrnwiTH (Inhabitvnts) (IS12), I 
M. A: S. 514 ; 105 E. B. 102. 

Si*Uloment ge*uorally, we Poem I aw, 

672. Power of lessee to compound with 

persons using road.] — The le*ssees e>f lolls are ne>t 
prohibile‘d by Turnpike Beads Aed, 1822 (c. 120), 
s. 55, from making eMimpeisitions with persons using 
the loads t>f the tolls of whie‘h they aiv lesse'C's. -- 
Stoit* V. Glkgg (1803), 13 (\ B. N. S. 010 ; I New 
Be*p. 327 ; 32 L. .1. T. P. 102 ; 7 B. T. 711 ; 27 
.r. P. 152 ; 0 Jur. N. S. 015 ; 1 1 W. B. 300 ; 1 13 
E. B. 240. 

673 . Power of lessee to impose new tolls 

— Construction of lease.] (Vinway Buhrie (Viaius. 
V. .loNiN, No. 070, ante. 

674. Powers of trustees —To regulate charges.) 

— By a Turn]uke^ Act the* iruste‘cs we*r(* authorised 

to take at each A: ev(*ry of (he severed At i*e*8i)<*etive 
turnpike gates eivete'et on (he* road (he following 
tolls ; “ For ev(‘vy hoi*he, mule, or o(her ea((lo 

drawing a carriage*, Od. ; for every horn*, mule, or 
ass not drawing, 2d. ; feu* every di*ove eif o\e*n, 
cows, o(c., Iv. Oe/. p(»r score ; for ev'e*ry droves e)f 
hogs, she‘e*p, ete*., Is. \d. )>e*r score.” Bv ano( lu*r 

it was made lawful ior the truste'es, at a 
m(*e‘ting to be bedel feu* (ha( purpeise, wh(*re*(>f no(ice5 
in writing w^as to be allKe*!! on edl the^ (uriipike 
ga(cs (‘re‘ctod on the road, to les8(*n At rf‘(iue‘e, 
again to raise As advance all or any of the* lolls 
then*by grante‘d, At such tolls so ri'dueed or 
advance»d we‘re to be* c*e>lU‘cteel as (he* (oils (he*reby 
granii‘d //r/e/ ; iineler (his Ac(, (he* trustees 
1 w^re au(horise*el (o reeiue'e* eir aelvant'e* any one* of 
the four de'scriptioiis of tolls at all the^ gat(‘s, but 
not (e) reeluee or advance (h(‘m a( one* gate* At ne)( 
at anothe*!*. — B. i\ Bitky At Sthaitov Bovds 
Trustees (1825), 4 Jk At (\ 3(11 ; fi Dow. eVt By. 
K. B. 3(18; 3 Dow. By. M. i\ 238; 3 B. .B 
O. S. K. B. 218 ; 107 K. IB 1003. 

mftaJioH ' Refd. U «' (liUMtl June tiem C’aiuiKN). (1837), 

3 Rv. iX (’an. (’uh. 1 1 

675. Expense of Act authorising tolls— To be 
defrayed out of tolls -Conditions precedent to 
recovery.) — WJie'ie* the* e\pense‘s of pas.siug an 
Act of Parliame‘nt are dire*cte»el by (he A<( te) be) 
<le*frayeil out of e*e*rtaiu lolls to be le*vie*d un<le*r tlio 
Act, it is incumbent em the ])ariy wdiei sue*s fen* (he 
e)\pe*nse* e)f soliciting (he Act, to show that tolls 
have be‘e*n ce)IIe‘r((*d HufTici(‘ii( (o e'ove*!* his d<‘marKl. 

- Andrews v. Dally (1828), 4 Bing. 50(1; J 
6100. A: P. too ; 0 B. J. (). H. (’. P. 117 ; 130 E. B. 
88fi. 


Hith-se(T. 2. -OrKiTN. 

676, Grant by Crown.] — B rkctin Markets (’o 
V. Nra ih At Brei’on JtY. (V)., No. (181, j>0Ht. 


GaifiiVKS (1881), 40 U. C. IB 200.— 

CAN. 

^k. .A.-G. of 

Ontario v. Vacohan Road Co. (1892), 
21 S. C. U. 031.— CAN. 

1 yukon terntory .] — O’Brikv 

r. AiXEN (1900), 30 S. O. R. 310 ; 20 
C. L. T. 295.— CAN. 

m. Comphfinct u'xth statutory 

rroutrrmrnts as to boards on toll-galc — 
Whether condition precedt nt to collection. J 
;~Hookkk V. Morris (1901), 20 

N. Z. L. H. 195.— N.Z. 

n. -Thomson v. 

Rtevenson, U91C1 N. Z..L. IB 903.— 
N.Z. 

o. Renting tolls — Neglect of authority 
J. — VOL. XXVL 


to repair road —Diminution of tolls — 
Loss to lessee — Whether It shot Itablt for 
!«»/♦.]— Waimonv. Sarnia 1*l,ank Road 
C o. (1858), 10 U. C. R. 228.- CAN. 

p. Notifleatum of scale.] — 

From April, 1891, until Mur. 31, 1901, 
the local body each year by re*Bolutioj» 
let the toll-^tes to dlfr<*re*ut peTbemB : - 
Held : the acalo of toll» having las'n 
publicly notified lu 1889, it dlel not 
require to 1 m) notified again on the 
occaeion of each reewlutlon.- Hookkr 
r. Moriuh (1901), 20 N. Z. L. IB 195.— 
N.Z. 

q. Transfer of rooil— Ptturr of traus^ 
feree to alter rates of toll increase. h-- 
Wh<*ix*, piirteuaiit to 12 Viet. c. 5, b. 12. 
the governor in council has transferred 


to a muriicipal corpn. a toll toad upon 
whJeh oeitaln ratcH of toll are in force, 
with the* liglit to alte‘r or vary the rates 
of tedl, It can liiercaKc the rate*M ot toll 
to any sum not e;xee*edlnRthe maximum 
mentioned In 12 Viet. c. 4, Heln*d. A., 
Bl IV Hut>se<iue*nt traiiHfere*o of the 
municipal corpn. can exevet payment 
of tlm incwaM'd rates & Is not limttocl 
to a toll Hufficieuit to ke*ep the retad In 
repair. Paynk r. C'ALiijiKLL (1897), 
24 A. JB .05(1.— CAN. 

PART V. SECT. 6, SUB-SECT. 2. 

r. llesolutum of local body.] — 
Whe*i*e the* matt<*r of the establishment 
of toll-gatCH bail bee*n lefened by a 
local body to a oommltte*<*. Sc the 

Z 
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SfcL 5 , — Toll s: S ^ ib-sects . 2 , 3 d: 4,] 

677. By prescription.] -Smith v. Siirpiikkd, 
No. 087, post. 

67g. . — -WAHiiiNaTON r. Mosely, Iso. 
080, post. 

079, Not destroyed by charter exempting 

Inhabitants from toll.] ~Th(‘ coipn. of T. having 
a T*n*Hr rii>tiv<* i-igiii to tolls : — Held : it 
was not <h‘Hiiv>yi‘d by a charUir f)f Elissabotli, 
granting Ac confirming, among other things, all the 
ancient rlglits of th(‘ cornn., but exempting the 
inbabltantH from toll in all places excejit Jondon ; 
this ex<*mption applied to lie* tolls of all other 
idaee.M, except loiidon, but not to tlu* tolls of T. — 
Tfa’iu» CoHpN. r. ItKYNAUis, Tuuho (V)IU*N. V. 
Hastian (1832), H liing. 27r) ; 1 Moo. & S. 272 ; 

1 iu ,1. V. I‘. 32 ; 131 K. It. 407. 

680. How far dependent on ownership of soil.] — 
A wooden i>ridge was constructf'd across a river 
which <livided tin* jiarislu'S of W. Ac A. from each 
other, one bank A part of th<‘ bridge being in W., 
the otb(*r i)ank Ac other pai*t of the bridge in A. 
3'he bridge wns sui)iK)i*toa by jiiles driven into the 
ground at the bottt>m of the river, A: by abutments 
of brickwork on each bank. Oti tin* A. side of tim 
lahlge was a toll liouse su])port>ed on piles aJso 
drivi'fi intiO the soil of the river. 3\)11 h were taken, 
at this liouHi* otdj% for eai'ts with mcTchandise 
passing the bri<ige. H. was the owner of the tolls, 
deriving title from a grant from the Duchy of 
Djincjist(‘r. In a document of the reign of 
Kdward II., Ac in other documents down to the 
time of (diaries I., the tolls w<‘re called traverse ; 
Ac it appeai'tsl that the tolls had ]>assed by grants 
conveying likewise the manor A: cwisth* of JJ. of 
whieii H. Ac those pre{‘o<iing him w<*re also owners. 
»S., tSc llio.si* prec(‘dmg him, liad f(»r twenty yeai's 
lM‘rforine<l the repairs of the bridges ineluding 
exea\alions in tlu* scul at the bottom of the river, 
A (he planking of the carriage way, but had not 
r<*paired the carriage way: Held: (1) tills wtis 
prinid Jude evid(‘nco tliat H. hmi the t/olls as tolls 
travt*rse, in respei t of ownership of th<» soil on 
%vhieii the bridge stAsid; (2) this was a benelicial 
occupation by him of land in AW for wliich lie was 
ratahh* In \V. 

3'he t<»lls were actually reeeiv<*d by E., who 

I iaiil rent for tlu*m to S., under a pai'ol agreement 
»y which K. contract e<l with S. for the receipt of 
tile tolls ai Hueli rent : Held: H. was never! lie- 
h*Hs the ratable paiiy, since tlu* agisvinent did not 
pnifoHS U} di'iuise tlie lands, A the lolls, as such, 
could not pass fitun liim witiiuut deed. — H. r. 
SALisiiuiiy (MAmiins) (IS3S), 8 Ad. A El. 710; 
3 Nev. A l\ K. H. 470; 1 Will. Woll. A 11. 
444 ; 7 L. J. M. i\ 111); 2 Jur. 058; 112 K. K. 
1000. 

Jimo/ii/jon .* OfnrraUu, Mentd. L. A N. W. llj*. v. Puck- 
niHstcr (1876), k. Ik 10 g. it. 414. 

681. .] — (ioods carried by a railway co. 

upon tlioir railMuy, or to theii* railway station, 
entiiTly upon land belonging to them, A not upon 
any highway or in the enjoyment of any easement 
or otlier right reservtsi bv the former owners of 
the land or tiiose under whom they claim, cannot 
be the subject of a claim to a toll thorough or toll 
travoi'se arising either by proscription or grant. 
A locid Act vesttHl in the market co. certain tolls 
which had been iminemorially received by tlie 
corpn. of Brecon for cattle. goi>ds, A carriages 
passing to, through, or from the borough. A 
railway co., under the sancUon of an Act of 


Parliament passed in the same session, Squired 
land, not being a highway, on which they con- 
structed a railway A station within the borough of 
Brecon, whence passengers, ^oods, A cattle were 
conveyed by other lines of railway to other places 
beyond the limits of the borough. The rights of 
the cori)n. A of the market co. were expressly 
reseived by the railway Act, but there was no 
provision either in that or in the railway Act 
enabling them to levy tolls on the railway : — 
Held : the Brecon Market Co. were not entitled to 
toll in respect of cattle, goods, or carriages passing 
along the railway. 

Qu. : whether they could claim toll on cattle 
or goods finding theii* way from the railway station 
to tlie streets of the borough. 

Tolls for passing upon land are granted hj the 
Ci'own in respect of a consideration to be enjoyed 
by the persons who are to pay them ; A they 
cannot be effectually granted without sucli a 
consideration, or so as to extend or be taken beyond 
the place in which such consideration arises. They 
consist of two sorts, toll thorough, A toll traverse. 
Toll thorough may bo taken upon land not 
belonging to tlie grantee, A consequently no 
considc*ration can bo implied for such grant. It 
is ordinarily t.akcn upon a highway, A is granted 
to some one who undertakes some public work 
for the benefit of those who use the highway, as, 
for instance, in making the road or keeping it in 
order A repair for the use of tlie passers by ; A 
it ean only be taken in tlie way or ways to which 
such obligation applies. Therefore, if a person 
wore entitled to a toll thorough in n town, in 
conHid«*ratiou of keeping certain streets in order, 
the toll would apply only to such stre^ets ; A 
lu*i*son8 using other streets could not bo made 
subject to the toll. A toll traverse is said to differ 
from a toll thorough in this, that no consideration 
for it need be averred. This does not, liowever, 
mean that there need be no consideration for it ; 
it merely expresses that, as there can he no toll 
traverse except in respect of going over the land 
of the gi’antee, the consideration of using the land 
is implied from the rlwiracUT of the toll, A need 
not be furiher averred than by stating that it is 
a toll travei’se. Tlie eonsideration is the giving 
up the laud t»f tlie grantee. This does mit make it 
neeessixry that the grantee siiould iwtunlly retain 
tlie soil lu tiic laud. It is enough that he should 
have tlie land at the time of the grant, A allow the 
use of it to the persons who arc to pay tlie toll ; 
A it is not necessary that hi* should be the lord of a 
manor, though such grants liavc usually been 
made to lords of manors. Whilst the grantee has 
the land, he is entitled to the toll in respect of the 
use of it. If he pait witli the land, ho may stUl 
i*etain the right to the txill (Witj.fx, J.). —Brecon 
MARKE' rs ('o, V. Neath A Bukcon Kv. Co. (1872), 
Ji. K. 7 r. 1\ 555 ; 41 L 3. i\ P. 267 ; 27 L t! 
310 ; 30 J. P. 744 ; affd. (1873), L. K. 8 0. P, 167. 
Ex. Ch. 

AnmAation E«M. A.-O. r. Simpson, (lUOl] 2 (’h. C71. 

682. Necessity for consideration— Toll claimed 
by prescription.] — In proscribing for toll, the 
particular kind of toll must bo stated : for if it be 
toll thorough a consideration must bo laid, but if 
it be U4tf traverse a consideration is implied. — 
James v. Johnson (1077), 2 Mod. Kep. 143 : 1 
Mod. Hep. 231 ; 80 E. li. 089. 



committee lirongUt up a wport itioom* 
mciidiug their c»tablh»hmciit tf: 
mending a certain ecalc of toU» : — 


Ufid : a roaoluUon of the local body gatca A fixing the scale of tolls* — 
that the report be adopted amounted Hooker v. Morius ( 1901 ), 20 n. Z. 
to a rtseoluilou establishing tbe toU- L. U. 19 d.^N. 2 k 
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5 g 3 , — We are not satisfied with 

this prescription, there being no recompense for 
it; h every prescription to chm^o the subject 
with a duty must impart a bonelit or recompense 
to him, or else some reason ought to be shown why 
a duty is claimed. But tolls may bo gooil where 
they appear to have a reasouablo comtnenoemoni 
(Holt, O.JT.). — Warrington v. Moskly (1094). 
Holt, K. B. 073 ; 4 Mod. Kep. 319 ; 90 E. 11. 1272 ; 
sub nom. Wahington v. Mosely, Comb. 295. 
AHnoitilum9 Msntd. Sarifent r. Hwd (1745). *2 Stra. r2‘2S ; 
JManchetiU^r Corpn. & CiUzuns v. l.«>ons (li%!S*2), 17 L. T. 
e77. 

684. .] — Prescription (or toll thi^ugh 

the streets of Gmnsbrough in consideration of 
repairing divers sti'oets there, ill, because does not 
say he repaired all the streets there, A pltf. might 
be passing with his waggon through a street which 
ho did not repair, for anything that appears to the 
contrary. — Truman v. Walgham (1700), 2 Wils. 
290 ; 95 B. R. 820. 

AnnoffUio/is : -Comtd, Polhain r. Plokcrsiflll (1787). 1 Term 
lU^p. ««0 ; Brett r. Boulea (1820), 10 B. ic C. 50h. Refd. 
Klckards v, Boimett (1822), 1 B. &; t’. 222 ; BrtHHm 
MarketH (^o. v. Neath & l)rt<con Ily. (1872), L. It. 7 C. i*. 
.555. 

685. Toll claimed under grant.] — By a 

local Act, comrs. were appointed tor building a 
bridge, A after compensating the proprietors of 
then existing ferries, a toll was granted A vested 
in the comm. By another local Act, the comrs. 
were empowered to contract with persons to build 
& maintain the bridge, A to convey A assign to 
them in perpetuity the tolls, profits, or income to 
ai’ise from or belonging to the bridge. Accordingly 
they contracted with thirty persons to build A 
maintain the bridge, A in 1729, convoyed the 
bridge A tolls, A all the giHmnd A soil adjacent 
A belonging to the ancient ferries & bridge as they 
had power to convey to trustees for tlie thirty 

E ersons. The nmnfigement of the property had 
ecome vested in a comraitt<*e appointed annually 
by tlie shareholders, whoso title was derived fi*om 
the thirty persons. Thames Navigation Act, 1H70 
(e. cxlix), s. 101, vested the bridge A the lauds 
thereunto belonging, A the tolls, etc., in the coiii- 
mitU^o of management ** subject to the trusts on 
wliicli same were held at tlie pas-sing of ilie Act.” 

The tolls for jiassago of this bridgt', in jihioo of 
the ancient ferry, must, to answer the eonimon 
law description of toll, be coiiBidei*ed os toll 
traverse or toll thorough. In respect of toll 
thorough, that is toll paid for the iirivilogo of 
passing over land not in tno ownership of the person 
claiming the toll, it is necessary that tliere should 
bo some consideration for it, but here no considera- 
tion cxiste. ^ In r^pect of toll traverse no 
consideration is required to be proved, because the 
passage over the land of the owner of it is a 
suHlcicnt consideration (WiLLES, J.). — Wapmorb 
V. Dear, Wapmore v. Aries (1871), h. R. 7 0. P. 
212 ; sub nom. Wadmorb v. Dear, Wadmore v. 
Putney Overseers, 1 Hop. A Colt. 087 ; 41 
Lu J. 0. P. 49 ; 26 L. T. 28 ; 36 J. P. 328 ; 20 W. R. 
239. 

Annoiaiion Mentd. Nesbitt r. MubletUori>e U. I>. 
1191812K. B. 1. 

ese. 1 — Brecon Markets. Co. v. 

Neath A Brecon Ry. Co., No. 681, arite. 


Sub-sect. 3. — Recovery op. 

687. Distress.] — Toll traverse, toll thorouijh, 

turn toll, & toll for mura^ may exist by prt*scrip- 
tion, A may be distrained for in r/d ; but a 

justillcation without saying for distress, nomine 
disirictionh. is bad.~-SMiTH v. Sbepheri^ (1599), 
Pro. Kliz. 710 ; MiX)re, K. B. 674 ; 78 B. H. 946. 
Amu)taiiims : — Consd. NottiiUfUam Oorim. v, lianiberl (1738). 

\VIIU'«, 111; Pelham r, PlckerHirfU (1787), I Term Hey. 

«fl0 ; Brcll v. Boalos ( 1830 ), 10 B. & C. .508. Retd. 

.lames i». Johnaou (1678), 1 Mod. Hep. *231 ; Truman v. 

Wnlprham (17«0k 2 Wiln. 296 ; Biekanls c. Bennett 

(1822), 1 B. A: t\ 223. 

688. Action.] — Where the city of Ixindon 
brougiit a bill for a customary toll for going through 
one of their gates with a carriage, deft, demurivd, 
because the toll was not t'stabhshed at law, A 
demurrer allowed. But the bill is foundotl on an 
express grant of the toll, though I lie rise of the 
toll cannot bo known, yet the suit being biought 
on the grant of the toll, it is in the nature of a bill 
of peace. — ^I xindon (City) v. Torn (1737), 2 Bq. 
Cas. Abr. 172 ; 22 K. R. 147, L. C. 

689. Though collector Illegally appointed 

— ^Title not objected to.) — A collector or renter of 
turnpike tolls though ilb'gally appointed, 'ivithout 
the fonns prescribed by the Act of Parliament, 
may still recover, upon a count for an account 
statiOti, the amount of the tolls for which ho hotl 
crediUnl deft, jiassing through the gate ; no 
objection being made to nltf.’s title by tlie trustoos 
or creditors of the turnpike, A pltf. having sent to 
deft, an aocoiint of the tolls <lue, who not long 
after sent £5 inclosed in a letter t/O pltf., in \yhi<*li 
ho stated that she should have tlie reiu.iindor 
next week, Is evidence of sueh an iu*eount sUited, 
A a recognition of inU'sUito’s title to be accouriiod 
with for the Uills. - 1 ^ea('Oi’K v. Harris (1808), 
10 Kasi, 104 ; 103 K. R. 715. 

Jnnofa/iovtt • Reid. Stott r. (Uogtf (1863). 13 (‘. B. N. H. 

019. Mentd. C’oeklug r. Ward (J815), It’ B. 858. 

690 . Act conferring Uen only.) —The Act 

of Parliament gives a right to tolls A a lien for them 
only, but provides no means of n»covering the tolls 
which will put pltfs. in possession of th<‘ money A 
do(»H not exclude the right of action, A the nunedy 
given by the statute is cumulative (per Cuu.). — 
(lurAT Westkun By, Co. v. Sbaumvn (IS92), (U 
L. .1. Q. n. 600 ; 40 W. B. 613 ; 36 Hoi. Jo. 541, 
D. C. 


HUB-SEtT. 4 . — OfFENUKS by TOf.L-KJ2EPEIlS. 

691. Tolls illegally levied —Action for recovery 
— Notice of action — Suflioiency.J —A notice of 
action under an Act of Parliament against a toll- 
gate keeper ” for demanding A taking of mo toll 
for A in respect of certain matters A things 
particularly mentioned A exempl/cd from the 
payment of toll, in & by a certain Act of l*arlia- 
ment intitlod, etc.,” is t>oo uncertain A bad. — 
Prebman V . Link (1778), 2 Chit. 673. 

Annotation : — Mentd. MartinH v. Upehor (1842). 0 J. P. 474. 

692. Whether necessary.] — 

If a turnpike keeper levy an extra toll A upon 
adjudication by two magistrates, under a local 
Act, it is determined that the toll was not duo, the 
money may bo recovered by an action for money 


PART V. SECT. 5, SUB-SECT. 3. 

■. Distress — Statutory remedy. 1 — 
Hill v. 0*(;onnob (1852), 4 Ir. Jur. 
185.— IR. 

t. Action — Plea of excessive grade 
— Validity o/.)— Where delt. made use 
of the road, ^th bis rebich^ tor 
moatbfi, Tritbont objection, A tbe oo. 


luid allowed tbe toUii to stand over for 
HCttleinent iieiiodically : — Held: b« 
could not objeot to pay on tho ground 
that tbe grade of the road was in aome 
placea above that Cxod by the HtatuU*. 
— Biuickvillk a Nomii AutursTA 
Plank Hoau Co. e. CnoziEU (1855), 
14 U. C. It. 27.— CAN. 


PART V. SECT. 6, SUB-SECT. 4. 

a. Tolls llleoally leviedr-' ArtUm for 
recoviry.h-Nemble : money paid for 
tollH under oompulBlon, in order to 
cui(»y a road, may be recovered in an 
action for money bad A wjoelved. — 
Little v. Dundas A Watcruio 

Z 2 
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Be et, 5 . — Tolls : 4 5,] 

had & received ic> not ice of action need not bo given. 
Wiioro a power in given Ui justices to deteiTnine, 
it is (Inal, unless an appeal be exprf*8sly ^iven.— 
Pahhons e. Hlandy (IHIO), Wight. 22 ; 14.^ K. It. 

Anruflitlion : — Msiltd* Parker r. (h W. Uy. (1»44). 2 L. T. 

<K H. 420. 

593 , ,] — Wa'I’EHHOT^se r. 

Kkkn, No. 7(K1, poM/. 

594 , Venue.] — WATiiuiioi^sK v. 

Keen, No. 702, poft/. 

696. - - Conviction- Form of warrant for 
commitment.] '-l^ltfs. c(>lleet<*d tolls at a turnpike 
gate. On .hily IS, 1842, his H<jn, in charge of the 
gate, allowed a person driving a cart lo p^iss tlirough 
the gate on payment of tlie sum of 4d., the sura 
which he ought to have charged being Od. l*ro- 
er*edingM were t/h(‘r(*upon taken against, pltf. under 
Turnpikii Itoads Act, 1822 (c. 0.7), s. 20, which 
intpoHCH a ])enalty, not exceeding £.7, on a collector 
who “ shall demand take a gr(‘at<‘r or less toll 
from any person than he shall be authorised to 
demand Ac take, by virtue of the powers of any 
Act, or of the orders & resolutions of the trustees i 
or coini’H. ma<le in jaiiwiance tliereof.” Jle wfis 
c<»n\icfe<I : y/c/d ; woi‘<ls in a commitment under 
Turnpike Hoads Act, J822 (e. 0.7), s. 20, need not j 
set out the exact words, “ demand Ac take,” V>ut 
words such as ” sutler Ac permit to pass ” would 
Ml nice ; A: the ^'solution of the comrs. of tolls 
need not he set out.- STAMP v. SWEETIJVNO (181,7), 
8 (h H. 12 ; 2 New Sess. (’as. 00 ; 11 L, ,1. M. (\ 
181 ; 7 L. T, (). S. 108 ; 0 .T. V. 000 ; 0 ,lur. 020 ; 

1 1.7 \:, n, 777. 

Anno(u*ion : Refd. Smith i\ Hoppci' (IH17), 1) P. 100, "i. 

595 , > . Jurisdiction of Justices Con- 

struction of local Act.] A local bridge Act 
uutli(»rihed tolls to be h'vied for ])assing ov<‘r a 
bridge, with pf>wer to th<* co. to alter tin* tolls. 
Hy one sect, justices had powiT to convict the 
toII-kee})cr for taking too great a toll. Hy aiuither 
sect, if a toll was disputed, it was t<» ho settled 1)y 
a justiei*. One <lay having paid the toll, 
refus<*d to ]«iy a st‘eond toll on the return, lus a 
r<‘turn toll hml not, been elaimed for forty yeai’s, 
but on pwdt'st )>aid the toll A: summoned the toll- 
keeper, who Wits eonviet<*d by justices: //c/d; 
the eonvietion wiws wrong, A: tins being a ease of 
<lispu(<Hl t<»ll, the remedy was uiuh'i* the special 
sect, as to disputi's. Dixo.n c. (’(K KiriT (1872), 
27 b. T. 82(1 ; 2(1.1. V. 720. 

597 , Costs of appeal.]— A party con- 

victed under Turnpike Hoiuis Ae(, 1822 (e. 117), 
s. 87, of having taken too large a loll, an<l adjuilged 
to pay a immuiH y of 4 U., may appeal to the cpiarter 
HOKsions. 'fhat Statute by s<‘et. 87 enacts, that 
any person thinking himself uggrit‘V<*d may appeal, 
etc., first giving to the justices by wJiose net he shall 
think himself aggri(‘ved, notice of his intention to 
appeal ; A: that the justices shall liear At finally deter- 
mino such appeal in a summary way. A: award aucli 
costs t/o the parties ap{>oaling or appealed against 
as they the justices shall think projuT, to be levied 
by distiH^Hs Ac sale of the goods of the pei’stm 
against whom such determination shall given : — 
y/c/d : on appeal by a paHy convicted the 
informer was the party apin^aled against, within 
the Statute ; As the justices having ordeivd him to 
pay £10 for t osts, the ct, granted a mandamus to 


them to issue a warrant for levying same on the 
goods of the informer. — II. v. Hants JTJ. (1830), 
1 B. As Ad. 064 ; 9 I;. J. O. S. M. C. 109 ; 109 E. R. 
920. 

AnnafaiUma Apld. B. r. Smith (1860), 29 L. J. M. C. 216 ; 
U. V. Piirdey (1864), 5 14. & 8. 909: R. r. Davidhun, 
NatiHon & Morloy (1871), 24 L. T. 22. Refd. R. i*. Goodall 
(1874), L. 11. 0 Q. R. r»57 : H. v. Atthton, Kx p. Walker 
(191.'i). «.# L. J. K. R. 27. Mentd. R. r. Rondon JJ., 
(1895J 1 Q. R. 616. 

Ncc, qonerally, Maoistiiates. 


Rur-sect. 7.- Passing anij Repassino. 

698. Exemption from payment for return 
Journey-Horses & vehicle differently constituted 
on return.] — A turnpike Act, imposing a toll on 
c'Very carriage Ac on every lioi-se passing through 
the gat<*, Ac (‘xempting any jx^rson fi^om i)aying 
more tJian once in a day for xiassing or repassing 
with the same caiTiage or liorse c‘xemi)tR the 
traveller from x>aying a sec'ond time in the day for 
the i)assag<* of the same carriage, though drawn by 
dilTerent liorses, being tlie sanu* in number, k, 
another clause providing that in all rases of 
carriages trav(‘lling for liirc*, the travt‘llt*r or 
passenger th(‘r(‘in shall b(‘ eonsidertxl as tlie jicrson 
paying th(* toll. At that such iniymimt shall not 
exemx)i such carriage's rex)a.ssing with a dilb'rent 
traveller or passe'iigeT, does not extend to st4ig<* 
coaelu's ; tht' carriage' itself not b(‘ing tlu'i**' liired 
by the resjx'e'tivc' i)aHsengers, but only a conveyance* 
by it : A; th(‘r(‘f()r(' siicli stage* eoaelu's are fre(*d of 
tedl under the* foimer clause by one i)a>Tn<*nt in the 
day, although returning with dilT(*r<‘nt ]>asHt*ngers 
A: ditTer<*nt hoi’ses, the horses being the* same in 
number. - Wilriams v. Sangar (1808), 10 East, 
(50 ; 102 E. R. 700. 

^innolaliona Apld. Gray r. Shilling: (1820), 2 Rrod. & Ring. 
80 ; NorriH r. Poulc (182.7). 10 Moore*, <’. 1*. 203. Distd. 
WtUerheniHti r. Ke‘<*n (1 1 R. G. 200. Refd. Peaniloy 

r. Morley (IS2())j R* & (’. 2.') ; Jackhon r. ('iirwe'ii (1826), 
.'i H. & G. :n. Mentd. Klojor v. RuoKch (iso;)), .32 R. J. 
Gh. 610. 

699. .]— By a local Act, und<*r wliich 

a turniuke* gate was ereete'd at Ji., the* toll, when 
carriage's pa.ssed, was impose'd on the* carriage's, 
not on the* Iioiwk drawing them; Ao persons 
having x>aid on passing, we‘i*e', on the'ir return tlie 
same day, exenixit from toll. Hy anothe'r loe'al 
vVet, applying to the* same turnpike, A reciting the 
feirnu'r Aed, tlu* oUl tolls \se‘re* re‘i>eale‘d, A tlie ne*w 
toll, when carriage's jiasse'ei, was imposed, neit on 

1 the carriage's, but on the Juii'se's eliawirig them ; 
j In the latte*!' Aet, all the lu-ovisiems, ivgulatiems At 
clauses of the* feirmei* were* e'ontimieel as fully as 
if they hael he'cii re-enae'ted IhUl : whe're the 
toll imiieise'd by the latter Aet had bex'n xiaid for 
horse's iiassiiig with a eaniage*, those liorse's W'ore 
exem])ted from toll on ivt timing the same day, 
though with a dilTe'rent carriage. — CtiiAY r. 
Hiiirung (1820), 2 Brod. A Bing. 20 ; J Moore, 
O. P. 271 ; 129 K. R. 8(58. 

Anm^atitma : Apld. Nerrt** r. Ponte (ls25). .3 Ring, 41 : 
Feurnley r. .M<»rle> (ls26), R. A: 2,5 ; Nililett r. 

I’eittow (1834), 1 Ring. N. G. M. Refd. r. c*un\'cri 

(RS*2({), 5 R. Ac G. 31. 

700 . .] — Ry a turnpike* Act, a toll 

of 4 id. was iinpost'd upon every horse or other 
bi'ast drawing any coach or other carriage, for 
every horse drawing singly any carriage, the some 


Maoauamiskd Roai> Go. (1851), a 
G. P. 399.- -CAN. 



PART V. SECT. 5, SUB-SECT. 5. 

c. KrempUon from /HUi/mrnt for 
rtiurn /oMrwry.J — A ]H*rNi»n pansing a 
toU>gato imm* than e»iioi' e>n tin* same 
ilay, could not, uiielcr 3 Vie't. e. 5.3, bo 


It'gally charged more* than one toll. — 
0*11 VHV r. Foi.kY (1846), .3 G. c*. R’ 
216.- CAN. 

d. .1 --//# W .* a stage coach 

which wont doily from M. to W. & back 
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toll ; for every horse di'awing any waggon or other 
such can*iagc drawn by two horses or moxv, the 
sum of 3d. ; for every horse laden or unladen, Ac 
not drawing, the sum of Id. The statute then 
provided that no iierson should be liable to pay 
toll moi’o tlian once in any one day at any toll 
gate for passing & repassing in any one day with 
the same horses & cariiages through th(» siime, but 
all persons having paid toll once, Ac pi'oducing a 
ticket denoting the iiaymtmt of such loll, were 
afterwards to pass A: r<*pass with the same hoi*ses 
Ac carriages toll free during the saiiie day. A stage 
coach, drawn by foui* liorsos, passed thixiugU a 
gat(‘ civet cd under this Act of Parliament, Ac paid 
the toll. In the evening of tlio same day, a 
dinVrenf coach, calle<l by the same nam<», lielonging 
to the same pioprielor, driven by the same coach- 
man, A: drawn by the same four liorses, but carrying 
ditlerent pa8Mmgei*8 Ac dillorimt parcels for lur<‘, 
passed through the same gate i — Jleld: a second 
t4>ll was jiayable in rcspt'ci of this carriagt' Ac 
liorses. — J^oAiiJN(j r. Stonio {1821), 2 11. A: V. 51.5 ; 
3 Dow. Ac Jty. K. B. 797 ; 2 L. ,1. O. S. K. B. (id ; 

107 B. K. 475. 

AnnotiUions : Distd. \oniM r. Poato ^ Hinjr. 41: 

Waterhouse r. Keen (IsJ.'i), 4 IJ. A* C. iMH) ; (Mianiherh e. 

Williams (isJG), j ll. ic t', .hi, 

701. .] — Hy the enacting clause of 

a turnpike Act it was jirinided that there should 
be tiikeii of ev(*ry person at binding any cattle 
or caiTiag<‘, for every horse drawing any stage 
coach, the sum of iUL Hy an <‘\eiup<iiig clause 
it w*'is atlded, “ that if any pei-son should liave paid 
the toll for passing, tin* saiin* person, upon 
producing a ticket, should In* periiii{l<*(l to i*<*pas.s 
fn‘(» with the saiiK* catth* or carriag<' : Held: 
the toll liaving b<‘en paid hy tlie (’o.iclinian on 
passing, for liorses drawing a stage coach, a second 
tt*ll could not be d(‘inand(*d for tin* same hoi*ses 
ivjia.ssiiig, thougli with a dillerent (oach Ac dillerent 
coachnn*!!, hut helonging to the same jiroprietor. 
— Noimis i\ Hoatio (1825), :J Bing. I! ; 1 Dow. A: 
By. M. i\ J32 ; 10 Mooiv, (\ P. 293 ; 3 L. ,1. (). N. 
C. l\ 131 ; 130 K. B. 128. 

J/onCa/mns .'—Distd. WalirlieuM' r Kmmi (isJ'i). t H. Ac t*. 

200 . Refd. K<‘Uiiilc> r. MovU > o ii. is: < 2 ,'i. 

702. .] -PlIA.MOKIM r, WiLMAMS 

(1820), r> H. A (’. 30 ; 7 Dow. A Bv. K. B. 812 ; 
1 Do^\^ A By. jyi. V. 128 ; 1 L. .1. O.’s. Iv. B. 229 ; 

108 K. B. 11. 

703. .j — (I) A luni])ilve Act impo.sed 

a toll, first upon t*very carriage drawui by liorses ; 
tJien upon (‘Very iiorse not drawing : A then ujiun 
every drove of oven <.>r cattle: witli a proviso, 
“ that no more than one toll should be (ak(*n from 
any person repassing on the same day with the 
satin* horses, cattle, beasts A carriages.’* Where a 
stage-coach, drawn liy four lioi*ses ])aid tJie toll 
in the rnoi’ning, A in tlie evening of tin* same day 
ivp.issod with the same driv’’(*r, but with diff(‘rent 
1 k>i*s<*s a passengers : -Held : a second toll W'as 
not payable*. 

(2) The same A<'t enacl-<*d *' that no action should 
Ik* commi'iicod against any iM*i*son for any thing 
clone* in pursuance of tin* Act, until twenty-on<j 
days’ notice should lx* given t<j the clerk of the 
trustees, or aft-(*r suflicient^ satisfaction or tender 
thereof mcide to the parly aggrieved, or aft(*r siv 
calendar montlis next after tini fact committed ; 
A that e\x*ry such action should be brouglil in the 
county or ])lace wdicre the matU*r should arise*, A 


not elsewhere ; A deft, should A might at bis 
election plead specially, or the general issue, 
not guilty, A give evidence that the same W'as done 
in xmrsuance A by the authority of that Act.” 
In ajisumpsit against a toll collector, to rt'covor 
the amount of tolls improi>orly collected by him : — 
Held: the venue should liav^c been laid in the 
county whew' the tolls were collected, A deft, 
was entitled to tw'onty-uin' days’ notice of action. 
— WATEiuiorsK V. Keen (1825), 4 B. A (\ 200 ; 0 
Dow. A By. K. B. 257 ; 3 Dow. A By. M. i\ 190 ; 
107 K. H. 1033. 

Annatatious : — 1o (1) Refd. Foarnl<*y r. Morlcy (lh20), ft 

It. ic 2:> ; .tucksoii r. CMirwou (182(>), ft It. A C. 31 ; 

EVntou r. Swallow (tM14), 1 Acl. A El. 72.t. Asto (SlRwd. 

(‘liarrinyrtoii r. .loluiKon ilsl.V), I L. T. t). S. UlIH ; Mkl. Ky. 

1 *. WithliJirtou li. It. (iss:t). 11 g. it. 1>. 7S8 ; (’nv V. 

.S(. Pancras Vostiy. 1 Q. It. Hentd. 

IloU iKw'k Po. r. La Muivlio (IS2S), G L. .1. O. S. K. It. 

21 G ; Parkfi !•.(}. W. I*y. (IM 1), 7 Alan. Ad. 263 ; liciiBon 

r. J>nnii (ls7J), 2.t L. T. Ms ; Itradlonl (’ornn. r, Aljcrs, 

IIOIG) 1 A. P. 2 Pi; Itrocklcbank r. it.. ll«2ftl 1 K. It. 52. 

704. .J — By a turnpike Act, certain 

tolls w'ori* imposed upon carringt*s drawn hy hom‘S, 
anoth<*r toll upon Iiors(*s not drawing, A otJi(*r lulls 
upon o\(*n, (*tc. Theit^ w*a.s a pwiviso that all 
pi*i-sons having once paid the foil for tlieir raiTiag(‘.s, 
hors(‘S, A cattle, returning tJie same day with the 
Slum* carriagt's, liom'S, A cattle, should i>ass toll 
free. By a subsetimuii Act, reciting tliat it was 
(■‘xpedi(*nt to incivasi* the tolls, th(* provisions in 
th(‘ former Act, eveept with 0 (*riaiu alterations, 
W(*r(' r(*-t*naeted. One of the alterations was, 
that th(‘ forint*!* tolls should cease, A tlmt instead 
thereof tlw*re should b(* paid for every liorse or 
b(‘ast of draught drawdng a carriage (id. After 
tJie passing of tht* latter Act, four jiorH<*H drawing 
a sfagt* coach pasK(‘d thi*ough om* of the toll gates 
ill the morning, A the saim* four horses, drawing a 
dilTeivnt bt-agts coach, b<*longing to the same 
pr(jpri(‘lor, r(‘passcd thmugh tlic same gat-e in the 
<*v<*ning : Held : no si‘Cond toll was payable*. -- 
Feaunley r. JSIoHLEY (1823), 5 B. A (’. 25; 7 
Dow. A Bv. K. H. 832 ; 4 Dow. A By. M. 0. 117 ; 
4 D. .1. O. is. K. H. 225 ; 108 K. U. 9. 

705. — - .) -Hya turnpike Act, a certain 

Bill was impus(*d upon t‘V(*ry liorsi* or otJi(*r beast 
drawing any earriagt*, etc., a c(*r(ain oth<*r toll 
upon (*v (*ry Jioi*Ke not drawing, A other Bills upon 
e\'(‘ry dr<i\e of oxen, (*B*. ’J'h(‘re was a proviso 
that no coll(*eBu* should take* more than one Bill 
from any iK*rsoii for or in r(*spoct of the same 
carriage*, horH(‘s, beast, or other cattle passing 
once* A reiiassing once in the same day through the 
same* or any of the gaUis on the roads, such jiorsou 
producing a ticke*t elenoting that such Bill had been 
paid on that day for or in respect of such horse, 
beast, or othe*r cattlej ; —Held : a second Bill vyas 
not jiayable in r(*Hpe»ct of tliei same horse *s passing 
once A repassing once in the same day, but drawing 
a difTt‘r(‘nt carriage belonging to the same 
proprieBir. — J apkbon v. (’urwen (1823), 5 B. A 
C. 31 ; 7 Dow. A By. K. B. 838 ; 4 Dow. A By. 
M. C. 3 ; 4 L. J. O. 8. K. B. 227 ; 108 B. ii. 12. 
AuntitfUion : Apld. Ni»*lc1t r. Pe»Uow (1831), 1 lilnff. N. 

M. 

706. .] -By a turnpike Act a cciiaiii 

Bill was to be Bvkc*ii at every turnpike on tiio 1‘oad 
from W. B» O., for feiur horses draw ing any carriage, 
etc. A Hul)seej[uent sect, provideid, tliat no pei'Hoii 
should pay toll more than oncej in the same day for 
passing or repassing with the same horses, or 
carriages, thrfiugh any of the turni>ikes, but that 


OfTHiii from W. te> M. W'as e.*x<‘Uii)lctl 
from n Hceond tell h 3 ' a proviso lu 
Proviacial ToU-gaiete Art.--YouNe, r. 
rEltcY (1875), 3 C. A, 02.— N.Z. 

•. L0CCU at co/ch iinie of pawting-^ 


Stututorif autfundg.] A loael co. Ik, 
uiiflcr 11 A l.f Viet. c. 122, h. 3, 
authorised to taki* tullK at e*arli gate 
at each time of pattKlng, for auy poriiou 
of the load, on either bide or on both 


HiduK of a gat<*. for a dint uiicu of not 
moi'o than half -way, not exci*e*dliig 
five tniloH in the w'holo. Lm i>K o. 
DONDAH a WATEKIAIO MACAnAMJZKD 

ItOAli Co. (1851). 2 C. P. 390.— CAN. 
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7. A.] 

every person afU^r having paid toll once, & 
ducirig a ticket, should pass with the same horses & 
carriages toll free during such day : — Held : a 
sec/jiid toll was payable for passing on the same day 
i wo toll gaU^s on the road, with the same carriage, 
but drawn by different horses ; for the clause 
imposing the toll was clear, Ac the exempting 
clause either meant that the horses should be the 
same, or was too ariibigiious to control the i>revious 
enm-tmerd. -Ih>i»fCJNH v. Tjiokchjooi) (1831), 2 
H. A Ad. Old ; 1 L. J. K. 11. 50 ; 100 K. It. 1383. 
AntuftfUum : — ^Consd. JoUuhou v, Cocksedgo {lb5S)» b C. 11. 

N. H. W, 

707. ,1 — xiy a, local Act a toll was 

imposed on hors<‘s drawing carriages ; for default of 
paynieut the collector was authorised to distrain 
any 11011*0 or caniage ui>on which toll was imposed 
by that Act. No poi*son was to pay more than 
once a day in respect of any carnage or any horse, 
A no toil was to be takc^n in njspect of any carriage, 
liorse, or b(‘ast c'onveying materials for the road : — 
Ifrld: the t^dl w^ imposed on the horse only, & 
not on the combination of carriage A horse ; A 
th<< same horse ]iassing a second time the same day, 
witli a different eaniage A different passengers, 
was exempt from toll. — NinLmT v. Pottow, 
(1834), I Ping. N. (’. 81; 4 Moo. A 8. 605; 3 
h, .1. i\ P. 251 ; 131 P. U. 1048. 

708 . .] — Aloeal turnpike Act imposed 

tolls lor <»very horse* drawing any coach, A other 
tolls upon <‘V(‘ry horse not drawing ; it provided, 
g(*n<*rnlly, that if the* tolls had in any one day been 
liaid for the passing of any horse, such h<»rse should 
on tluit day be juTmitteju to repass once toll free ; 
l)ut (•nacled that the t»olls for horses drawing any 
B(.age-coaeh, should be payable every time of 
passing. Tlie trust e*es let the tolls, with i)oW(‘r to 
eidleet them according to the Act, A subject to 
such rules A restrictions iis should be made by 
(he trusti'es ; A the lessee covenanted with the 
trusliH'H, t^) juTniit the owners of stage-coaches, 
waggons, etc., to piiss in the following manner : 
viz., horses drawing any such carnage, as therein- 
hehire mentioned, to be respectively allowed to 
pass along the road on payment of full toll going, 
A quaiter toll returning, at any time during the 
same day. Horses passed through a gate, drawing 
a sUkge- coach, A full toll was paid for them ; they 
returned the same day, drawing another stagti- 
euach, A the lessee cxacU*d full toll : Held : the 
lessee ought, by his <‘oveiiant, to havt* deniamled 
quarter-toll only. • Fknton r. Swallow' (1834), 
lAd. AKI. 723 ; llOE. JM383. 

.iNfwttition : Retd. Nertli ('outrul Wutaroii (’o. r. M. 8. & 

U hy. (ISSfl). Ji. T. 7bb. 

709. .] ~Uy a local tunqnke Act tolls 

an' made payable on horses. Hy sect, 11 it is 
}>n»vidod, that, except as heiviuuiter provided 
to the contrary,” only one full toll shall be payable 
for hoi'tH's pivMsing A n'passing once in the same 
day. Hy 8<*ct. 12, all horses, etc., except hoi-ses 
or cattle drawing any stage-coach, waggon or other 
stage carriage,” I'cturning Uie same day, shall, on 
the jinuluction of a ticket denoting payment, pass 
will free. By sect. 13, no horse winch shall have 
paid the toll once, shall be pennitU'd to n^lum 
toll frei* when drawing “ another or different 
w*H?Knn, wain, cart, tir other such carriagt*.” By 
8 »H;t. 14, burst's lira wing any )K>Ht -chaise or other 
carriage travt'lUng for hiiv, shall pay as often as 
a lu'w hiring tak(*s phuH\ St*ct. 15 pixivides that 
no additional toll shall bo payable in I'ospei't of 
any stage-coach which siiall be freed by such ticket 
on account only of their conveying other 
passongers, or of the horeea or cattle ^wlug the 


same having been changed : — Held : in respect 
of the some horses passing through the toll-gate 
with a stage-coach, A returning the same day 
with a different stage-coach A passengers, only a 
single toll for each horse was payable, the horses 
A ]&th coaches belonging to the same proprietor. — 
Ekin V , Flav (1846), 1 New Sess. Cas. 501 ; 6 
L.T. 0.8.63; 9 J. P. 200. 

710 . Vehicle returning loaded.] — 10 Geo, 

4, c. 59, an Act to amend an “ Act for consolidating 
the trusts of the several turnpike roads north of the 
river Thames,” by sect. 28 enacts,” that the tolls 
hereby made payable shall be paid in each of the 
districts for every horse or beast drawing any stage 
coach, van, caravan, waggon or other carriage, 
conveying passengers or goods for pay hire or 
reward for each time of passing along any of the 
roads in that district ” : — Held : this sect, only 
applies where a carriage convoys passengers or 
goods, A a charge is made in respect of the 
passengers or goods, A not where the carriage 
itself is let to hire ; A, therefore, where a van was 
hired to fetch furniture from II. to L. A toll was 
paid 08 the van went out, a second toll was not 
payable as tlie van returned loaded. — 8uort v. 
llnnsoN (I860), 6 II. A N. 639 ; 29 L. 7. M. C. 
208; 2 L. T. 215; 157 E. R. 1303; std) nom. 
Hudson v. Short, 24 J. P. 350 ; 8 W. R. 439. 

711. Act comprising several roads — How far one 
payment frees other gates.] — By a local turnpike 
Act, the road was divided into three separate 
districts or divisions, a different set of trustees 
being appointed for each. Sect. 14 enabled ” the 
trustees,” or any p(‘r8on or persons by them 
ai>poinied, to demand A take, at the turnpikes or 
gates erected or to be erected by virtue of the 
act, amongst others, a toll of 4 Jd. ” for every horse, 
etc., drawing any waggon, etc., with four wheels, 
having the fellies of the wheels th(*reof of the 
bi*eadth or gauge of four A a half inches.” Sect. 
16 provided that any pei'son having paid the toll 
for the passing of any horse, carilagc, etc., upon 
producing a ticket should be permitted to pass A 
re-pass toll free through the same gate or through 
such other gate or gates, if any, as the ticket for 
such payment should free, at any time during the 
same day ; A sect. 16 enacted ” that no more than 
one full toll should be demanded or taken for or 
in respect of the same horses, etc., for passing on 
tiu; same day through all or any of tlie toll-gates, 
etc., along the w'hole line of the roads”: — Held: 
a singU* toll of 4if/. paid for iiaasing a toll-gate in 
one of the three districts or divisions cleared all 
the gaU*H in the ilirco districts. — Johnson v, 
PooKbKDUK (18.58), 5 U. B. N. 8. 286; 27 L. J. 
M. i\ 314 ; 23 J. P. 87 ; 141 E. R. 1 14. 

712. .] — A local Act, comprised within 

the trusts eighteen several roads. Sect. 11 
iinpow’ered tlu* trustees to demand A take ” at 
the several A respective toll-gates which shall bo 
ui>on or on the sides of the roads such tolls as the 
trustees sliall direct, not exceeding,” amongst 
others, ” for every horse drawing any cart., waggon, 
etc., with wheels of a less breath than four A a 
half inches, the sum of Od.” ; A ” for every horse 
or mule, laden or unladen, A not drawing, the sum 
1 |rf.” 8ect. 13 enacted that ” for passing A rc- 
paHsing any number of times on the some day 
with the same horsi's, beasts, or carriages liable 
to toll t hrough any of tlie toll-gates to bo continued 
or eroctiHl by virtue of this Act uiK>n any road 
hereinafler particularly mentioned, no more tlian 
the number of tolls hereinafU'r limited with 
reference to such road, shall be taken, that is to 
say, two lull tolls, A no more, upon the road from 
A. to B. ; two full tolls, A no more, upon the road 
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from O. to ]>. ; two full tolls, & no moro, upon the 
road from E. to F. ; one full toll, & no more, upon 
all the other roads comprised in this Act ” ; &, 
sect. 14 enacted that '' all horses, boasts, cattle 
in respect whereof the tolls hereby authorised to 
be taken shall have been paid at any toll-gato on 
the roads or on the sides theioof, shall, upon a 
ticket being produced denoting such payment, 
be permitted, in returning tliiougli the same toll- 
gate, &L in going & returning througli such other 
toll-gate, if any, as the ticket for such paymeut 
shall fi'oe ; to pass toll-free at all times on the same 
day: — Held: (1) sect. 13 did not authorise the 
trustees to demand two full tolls from a traveller 
passing through only one gate on a lino of road 
upon which two full tolls were chargablc ; (2) wliei'o 
a party has i>aid one full toll on passing througli a 
gate, ho was not chargable with two full tolls on 
passing on the same day through anotlier gate on 
another of the roads on which two full tolls were 
deinandable ; but lie was liable to a second single 
toll, thei*e being nothing on the ticket to indicate 
that it freed any otlier gate ; (3) a traveller 

who had paid one full toll on passing through 
a gate on one of the roads on which one full toll 
was payable, was not entitled to iiass toll-free on 
the same day through a gate 011 another of the 
roads upon which one full toll was payable, the 
one full toll being by sect. 13 payable upon ** each ’* 
of the roads comprised in the Act ; (1) sect. 11 
of the local Act specUically providing for lu^ogressive 
charges in resp<‘et of the dimmished breadth 
of waggon wheels, virtually repealed Turnpike 
lloiuls Aet, 1822 (e. 120), s. 7 ; ik, consequently, 
the toll is limited to the sums iueiiliou(*d in the 
local Act. — J amks v. 1)1("ici:nhon, Wiu.iams t». 
W 1 JJ.S, JjOVKIUNo i\ Limpany (1803), 14 C. Jl. 
N. S. 410 ; 143 K, U. 508. 

713. Whether exemption extends beyond return 
Journey.] — 13 y a local turnpikes Act certain lolls 
were authorised to be taken for hors(*'<, earls, etc., 
with a pi*oviso that if the toll should have been 
paid for the passing of any horse, etc., through a 
toll gate, such horse, etc., should be pt*rmitted to 
repass during the saiiuj day free : Held : this 
l>roviso did not extend to (*xeinpt from toll a bursts 
etc., which had once passt‘tl A: rejiassed, the w’^ords 
“ pass ” Ai “ repass meaning “ going ” A: 
** returning.” — IL ill v, Ukowninu (1870), 22 L. T. 
712. 

714. .] — A local tunipiko Act provitled 

that in case toll should have been paid for the 
passing of any horse, etc., such horse should at any 
time during the same day be permitted to repass 
toll free on production of the ticket for former 
passing : — Held : the word ** repassing ” meant 
retui-ning, & the exemption did not apply to a horse 
that had once {lossed Ac retuiTied the same day. — 
Ahmstrong V. Hunt (1870), 31 J. r. 823. 


SuB-sEt/r. 0 . — Situation of ToLu-tlATEs. 

715. Bridge toll — Reasonable distance from 
bridge.] — By a private Act, the owner of a ferry 
was empowered to substitute a bridge for the feny, 
& to set up toll-gates or turnpikes Ac toll -houses 
in, upon, across, or near to the bridge, or at or 
upon any of the approaches or communications 


therewith ; As from time to time to 1*0010 vo tho 
some As set up others in lieu thereof, at the same 
place or at any other place upon any pail^ of tho 
bridge or approaches, & to demand &> take tolls or 
pont^e thereat.” The toll-gates were, sometime 
after erection at a point near the bridge, removed. 
As others erected at a spot distant nine hundred As 
two yards from tho bridge : — Held : the new toll- 
gates wei*e not placed at a reasonable distance 
from the bridge under tho statute, As toll oould not 
be legally demanded thereat, — Uoyal i\ Yaxley 
(1872), 30 J. P. 680 ; 20 W. U. 003. 


Sub-sect. 7. — Liabiijlty to and Exkmi*tion 
J«*ROM Tuixs. 

A. (iencral Hxcmp(iotu<, 

716. Inhabitants of particular place —By cus- 
tom.) —Paine v. 1*autricu, No. 167 7, post, 

717. Carriage Ac horses belonging to Sovereign.] 
~ A earriage As horses belonging to the Queen, 
driven by tho Queen's coachman, Ac used by a 
mcnibc'r of the Queen's household, or his family, 
wdth tho Queen’s permission, though not upon the 
Queen's service, aiv exempt from turnpike tolls. 
--Wektoveh e. Perkins (1850), 2 K. Ac K, 57 ; 
28 L. J. M. C. 227 ; 33 L. T. O. H. 221 ; 23 J. P. 
727 ; 5 Jur. N. S. 1352 ; 7 W. K. 582 ; 121 E. K. 
22 . 

^innolations : Consd. Wovmouih Corpn. e. NuKcut (ISOfl), 

(» B. 8. 22. Mentd. East l^oiuioii \Vatcr\>orkH 1N>. t\ 

Alila Eud Dhl Town Omtmtph iiU Ji. J. .\1. U. (>0. 

718. Seafaring person --Who Is.] -JJy a lo<‘al 
Aet passed in 1834 tho co. of proprh'toi*8 of tho 
Southami>t/on As itchen Floating Bridge As Roads 
was incorporat(»<J, A: (*(*rtain tolls were payable for 
passing ()\er such bridge, there being an exemption 
trom toll in favour of “ any llsherman or seafaring 
person being an inhabitant of tho parish of Ht, 
Mary Extra.” By a si'ct. in a subsiiquent Act it 
was enacted that ilie words ” llshcnneii, sea- 
faring men, As seafaring persons ” in the recited 
Acts or any of them should not bo deemed or 
construed to extend to or include any person who 
should not bo bond Jidc a lishf>nnan, seaman, 
mariner, sailor or pilot. 

Jiesp. had for many years been engaged upon 
one of the Peninsular As Oriental Po.’s steamships 
trading between Houthamiitou Ac Alexandria, As 
was an inliabitont of the parish of Ht. Mary Extra ; 
ho signed articles like all other seamen employed 
oil board Ac wiis bed (‘abin stoward ; lie Wiis liable 
to do what the captain ordered him to <lo either 
above or below deck, but without special orders, 
his duties were coiilined to the bed-cabins ; ho 
had occasionally lent a hand iu making As shorten- 
ing sjiil As iu heaving the cajistari when weighing 
anchor, but he never kept watch oii board As never 
steered i—Held : ho was ” a seafaring person ’* 
within the statute, Ac so entitled to exemption from 
toll.— H harp V, Fields (1804), 10 H. T. 338; 28 
J. P, 661. 

719. Maib—AppUcatlon of exemption.] — Tho 

proprietors of a certain bridge Ac roa^ had been 
empowered to construct same by a local Act Ac 
it was thereby enacted that all pen^us, hot*ses, 
cattle As carriages should have free lihei*ty, upon 
payment of the tolls prescribed by tho Act, to 


PART V. SECT. S, SUB-SECT. 6. 
f. Six mtles from one p/cnou^7j/ 
paeseti .} — When toUs fixed by tbc 
comrs. were exacted by a toll-gato 
keeper at a gate not six miles trow tbc 
one proviouttUy passed, the toll-gate 


k<H*pi*r was bold not Ibtlde to hunnnury 
coijvu tioii.-* JL r. Bliow.N 
4 r. C. U. Ii7.— CAN. 

g. On exUneion of road,]- Ksoit 
V. llXMIL'iON Ac FLAMBOltOUUIt JtOAP 

Co. (1880), 45 U. C. It. SSS^OAN. 


PART V. SECT. 6, SUB-SECT. 7.- A. 

719 1. Mails- Applicuiion of txunp' 
lion,] A carriage in which a person 
who contracted with the Pont master- 
General carried tho mails, Ac also earrltid 
passengi*rs Ac goods fur IxLi'c, Is not 
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A'fd. 5 .—T 0 IU; Svb- neH . 7, A. <t- B. 

i >11498 over 8uch bridge & roads without hindrance, 
^or a period of between eighty & ninety years 
l>efore Feb. 1885 the persons in the employ of the 
Postmaster General duly paid the tolls but since j 
that date exemption for such persons had ^ been 
claimed & the tolls not paid. U'he proprietoi-s 
th<*n pr<*senl<d a petit ion of riglit, the object of 
wliirh wiis 1o show that the persons in the employ- 
ment of the I’ostrnaster General were liable to 
pay the tolls in question. The Crown demu^ed 
to tht* petition of right. The alleged liability 
depended upon whether there was an express 
enac tment still subsisting & exempting the mails 
from the tolls imposed by tlie local Act:- Held: 
(1) upon the <*onstnietion of 25 Geo. 3, e. 57, 
the local Act, Turnpike iioads Act, 1822 (c. 120) ; 
^rurnpike* Koads Act , 1822 (e. 05) & 1 Viet. c. 22, 
the* c'XjiresH excMnption of the mails from tolls, 
eontiiiiied in 25 Geo. 2, c. 57, was made applicable 
by sect. 52 of the local Act to thc‘ bridge Ac 
roads in cpjc^stion ; (2) 25 Gc*o. 2, e. 57, although 
pariiaily, and to a limitc^cl extent repealed by 
2’urnpikc* Hoads Act, 1822 (r. 120), A Turnpike 
Hoads Act, 1822 (e. 05) was not by the two last- 
mcMitioiicd Arts rc*j)eal<*(l as to suc*h bridge* A. roads ; 
(2) (he* mails Mc*re specially exempted from the 
j>ayinc‘nt of tiolls to the propri<*tors of the bridge 
A roads, I Viet. e. 22, s. 10, A the suppliants wore 
ned (*ntitlc*d to any relief und(*i* thc*ir petition of 
right ; (1) nc'ithor usage nor long continued 

[)raetit’e could have* any etlert upon the Acts in 
queslion.- jNoiithaml JIhidcuc Va). v. H. (1880), 55 
L. T, 750. { 

*VcT, tjnuraUy^ Host Offic e. | 

720. Police Application of exemption.] —TJie 
words “ any turnpike* ixiad or bridge* ” in Gounty 
Police Act, 1840 (r. 88), s. 1, niv not limited to a 
“turnpike trust road or bileige,” or to a road or 
bridge* where tolls are authorised to be taken in 
resp(*et of “ horses A carriages otilj,” A thc*iefore 
the e*\em[)(ion, in that s(*et., of the count > police 
from toll applie*d to the tolls which “ the Northam 
Ih idge* A Hoads Go.,” wc‘re by their Act authorisc'd 
to demand A take from pe*isonb passing, on foot 
or with hotses or ceirriage'S, etc., over the bridge 
built by the eo. across the Hher Itchcn, at 
Mortham, in the county of vSemthamplou, or 
through the* tolhgates ere‘cted by the co. on the 
j*oadB made A luainiained by them leeuiing to the* 
bridge. -H onccland r. ANDiiKWh, Lonch.and r. 
l>e)UNO (1805), 2 n A G. 501 ; 21 H. J. Kx. UO ; 
12 H. T. 222 ; 20 J, J*. 280 ; 11 Jur. N. S. 412 ; 12 
W. U. 784 ; 150 F. H. 052. 

AVr, yntrraUy, Poi.U K. 

Clergy.) Stv JOi’(’i.KsiASTi(’AL J.,aw', Vol. XIX., 
pp. 201, 428, Nos. 1815, 1810, 2040. 

Minister A laymen proceeding to place of 
worship.) See 10(’<'i»iAbTiFAL Law', Vol. XIX., 
p. 520, Nos. .2000, 2010. 

Soldiers A military vehicles.]- Ste Hoyai. 

Foitt’iss. 

i/. I nder Particular amt Local Acts, 

(ci) Particular Ariiclat or Pemotus, 

721. Passengers A luggage on omnibus - - Toll 
paid In respect of horses.] -'Poll is not i>a j able for 


passengers* luggage in an omnibus, or for a sheep 
A lamb in a be^et on the omnibus, or for a man 
riding a horse, under an Act imposing toll, 
separately, on carriages, on portmanteaus, trunks, 
etc., on passengers A travellers, on sheep, lambs, 
etc., A on horses ridden or not ridden. — ^P orts- 
mouth Hridge Go. v. Nance (1843), 0 Man. A G. 
229 ; 0 Scott, N. H. 822 ; 1 L. T. O. S. 250 ; 134 
E. R. 870. 

722. Rider of horse — ^Toll already paid in respect 
of horse.] — 1'oktsmouth Bridge Co. v. Nanxk, 
No. 721, ante, 

723. Charcoal — Whether * * firewood.’ ’] — Cliar- 
coal is not firewood within the meaning of a statute, 
exempting firewood from tlie pa>Tnent of toll at a 
turnpike.— T yler v* Browning (1751), Say, 4; 
90 E. K. 782. 

724. Carts carrying manure.] — A cart drawn 
by liorbcs laden with manure for the manuraneo 
of land is exempt from toll. — R. v. Adams (1817), 

0 M. A 8. 52 ; 105 E. R. 1102. 

725. .] — By a 8<‘et. of a turnpike Act, 

carriages laden w'ith materials for ri‘]>atring roads 
were <*xcmpied from toll in the parishes in W'liich 
ihc* mati'rials were* to be* used, or were pi*ocured ; 
A by the same* seel., carriage's laden with manure 
or lime were also exeinjiied. By the folleiwing 
se*cl., the Iruslees und(*r tlic Art were empowered 
to eompounel with x^'iisons re*siding in one iiarish 
A oe'cupying lanels in an aeljoining parish : — Held : 
me exemiition in favour of carriages lade*n with 
manure or lime* was general, A not eonlined or 
restrict e‘d by the prec(*ding pai*t of the sect, 
containing the exennition, or by the following 
sect.— Hie •(GN BOTH AM. V, Pehkins (1819), 8 Taunt. 
795 ; 129 K. R. 592 ; sub vom. Hickinbotham v, 
Perkins, 2 Me)e>r<*, G. P. 185. 

Autuptulums . Re!d. (‘Icinciith r. Smith (IStiOh 3 K. A K. 

‘2.JH ; Ternmct r. Jlc»"ves (IhGT), L. 1\. 3 V, F. iVi, 

726. ,) — A waggon ot the seller conveying 

artificial manure to the fann e>f the i)urehase*r is 
W'ithiii the exe*mi>tioii from turnpike iedi iu 5 A 0 
Will. 4, c. 18, B. 1, as “ a cuiriago (*m)>lo>e*d in 
eonve*ying manure for land.” FeKsTEU v. Tre'KER 
(1870), L. R. 5 Q. B. 221 ; 29 L. ,1. M. (\ 72 ; 22 
L. T. 121 ; 21 .1. P. 078. 

727. “ Anything used In manuring land ” 

— Lime.] — Gneh*!* an e‘\e*mption troin toll in an 
Act of Pnrliame*nt for carts carrying lompost, etc., 
or anything whaie*vcr used in the manuring of 
land the* carriage* eif lime is ne>t e*\e*nipl. I'lie 
words “or eui>thing whatsot‘\er used in tlie 
manuring of laiul ” were* eousiih'ivel tus only 
appl>ing li) the* carriage e)f jdoughs, harrows A such 
like* iuhtrumi*nls.— KiNei r. Ge>i eai (1772), 2 Glut. 
055. 

728. — Ploughs, harrows, etc.] — K ing 

V, (hiruH, Ne). 727, ante, 

729. Carts going empty to fetch manure.] 

— An Ae*t of I’arlieune'iit, e*\f*inpting e-arts, e*tc., 
loaeh*el witli manure from tedi, exe*inf>ts them from 

1 tedi, if they are going e'lnxdy to fetch manui-e. — 
JlARBi'^uN r. James (1787), 2 Chit. 517. 

730. Material for — Partly for use A partly 

for sale.] — Gneruslie*el bones, whicli aiv taken 
thixntgli a tuniiuke to a farm, to be theiv crubhed, 
A part of them then* used eis manure, A the residue 
to be* afte*rw'ards sedd, A te> be usihI as manure at 


exeuiid umlor tho Act.- \ oi nu i 
ricue\ (187,'.), 3 C, A. 62,- N.Z. 

.7*9 8. - .) - A coa<‘h ru 

Pl^C'e* iu caujiuir mallH unUor tli 
uuttmrity of tho ro^tumhtoi-Gotieaa 
tieoutfh uot os.cIu^i\i*Iy ho omnloeod ] 
{rtan toila.- r.MA«*AU 

(1882). 1 N.Z. L. n. t\ A. 42. -N.Z, 
h. IVhethcr cjtmjiLJ— Uiule 


12 Viet. c. 84, t'uinagCH con\o>liiK 
tho mail eM'ro not oxviupted from lolls, 
-I’ARiH 4c inM»\s Roar Co. v. 
llABcocik (18o2). 10 U. C. 11. 33 j.— 

CAN. 

PART V. SECT. 5. SUB-SECT. 7.— 
B. (a). 

k. Perwu utting Icm than *00 yardM 


of rtxid.l — I'ltf., over Icsa 

than lUO >urdh of the L. A: 1*. h. ruud, 
uieiuding hruliw* JItUI : under the 
yioeiso to *6 vict. c. 100, s. 31, he 
wan exempt from toll. — \V ilson r. 
UllOVKS (1800). 17 U. C. 11. 410.— CAN. 

1. .1 — Wilson r. Mii>di,kskx 

County Cortn. (1850), 18 U, C, lU 
348.— CAN. 
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other places, are exempt from toll, under Turnpike 
Roads Act, 1822 (c. 12(1), s. 32, A: 5 A: 0 Will. 4, 
c. 18, 8. 1 . — Pratt r. Brown (1838), 8 i\ & P. 
244. 

731, Soil for sale as manure.] — A local road 

Act exempted from tolls carts employed in carrying 
“ mould, dung, soil, marl, maiiui*c, or compost 
employed in husbanii’y for manuring or improving 
land ” : — Held : this exemption included soil 
earned by the owner to be deposited in a pla<*e 
belonging to himself thciv sold for the ] purpose 
of its being employed as manure by others ; A 
the same construction was applicable to the 
exemption contained in 5 A: (1 Will. 4, c. 18, s. l.~— 
R. r. Freke (185(1), 5 F. A: B. 914 ; 25 L. J, HI. C. 
01 ; 20 1.. T. O. S. 230 ; 20 J. P. 531 ; 2 3ur. N. S. 
102 ; 1 W. R. 201 ; 7 Cox, C. C. 32 ; 119 E. R. 

732. 

^itDUftiUion : — ^FoUd. Foster r. Tucker (1870), L. U. 5 Q. Ik 

221 . 

732, Carts containing manure & other 

articles— Empty vegetable baskets.] — The provision 
of stat. Turnpike Roads Act, 1822 (c. 12<i), h.s. 28, 
32, wliicli exempts fi*om toll on turnpike roads 
cari*iag(‘t» employed only in carr}ing manurt‘, ^ 
enacts tluit toll shall not b(* demanded for them 
“ hy reason only of any basket or baskets, t‘mpty 
Hju'k or sacks, or spade, sho\eI, or fork nee(*8sary 
for loading or unloading sueli maiiurt*, tde., being 
in or upon any sueh carriages etc.,” is md ivpe*aled 
by 5 A:, (i Will. 4, c. 18, s. I , uliith enacts, tliat “ jkj 
toll shall be d(‘iuande(l or taken lui any turnpike* 
wiad feu* or in respect e)f any horse, hea.st, cattle*, 
or carriage, when (‘inidoje'd in earr\iiig e)r eemve‘\- 
ing only dung, senl, eeimpost, or manure for land, 
have* and e*xe*e'pt lime, A: tin* iiee*(*ssary iinpleiiu'nts 
use*<l for filling thej manure, A the elolh that may 
liave* bee*n used in ee)vering ein> hay, e'leive*!*, e>r 
straw uhieli may liave he*e‘n eainveyed.” A person 
drove thre)ugh a turnpike gale a cart laden with 
garden pre)duee, paeked in biiskets, paying the* 
tedl, A ix'turned tlie* next meirnmg \Nith the* eairt 
laden witli manure fen* lanel, eiu tlie* top ea uliieh 
wt*ro the baskets emiity : -/ir/ef ; no toll uas 
eU*mandable ein aeeeiuiit of the'se baskets being on 
the e-ait.-- R jchens r. ^^'I^}e.I^s (ISO.'l), 3 B, A: S. 
953 ; 2 New Rep. 00 ; ,32 L. .1 . HI. C. 1 1 1 ; 8 L. T. 
381 ; 27 .1. P. 599 ; 9 .Jur. N. »S. 1055 ; J1 W. K. 
017 ; 122 E. R. 350. 

733, Cattle going to or returning from pasture — 
Horse ridden to letch them from pasture.]- -In a 

lurn))lke Act imposing tolls on liorses, (‘te*., “ eatllej 
going to or returning from pfisturc ” A& “ lioi-sos 
attending cattle ivturniiig from ])asture” are 
exempted : —Held : a horse*, riddt*n by tlie* owner 
of the cattle at pasture in onler U) fetch th(*m 
from p#istui*e did not come witliin either of the 
exemptions. — Hauiuson r. Huouoii (1790), 0 
Term R<‘p. 700 ; lOJ E. R. 783. 

Ant^otaiion : — Reid. Xeirrh r. I’oate (182.i), .'J liluK. II. 

734, Cattle driven from one pasture to 

another.] — l &; 2 Will. 4, c. 25, s. 1, enacts that “ no 
toll shall b<j demanded (U* tak(*n for any horse, 
sheep, or other beast or cattle going to or from 
water or jj^ture, etc., Ac ))ashiug on any turni>ike 
I'oad, provided that such hoi*se, etc,, do not piiss 
upon such turnpike i-oad more tlian the space of 
two miles in going to or returning from water or 
pastui-e.” A., who earned on the ImsinesH of a 
faiiner & cattle-dealer, ha<i two pasture-Iields, one 
on each side of a toll-bar. Having juirehased 
beasts Ac sheep at a market, he drove them to the 
one pasture, Ac, after keeping them there a day, 
di*ove them tlu'ough the toll-bar to the other 
pasture, intending the next day to send them to 
another market on that side of the bar, for sale. 


The distance between the two pastures along the 
turnpike-road was less tlian two miles : — Held ; 
the animals wei*e exempt from toll. — ^\V armby t\ 
Deakin (1863), 14 C. B. N. 8. 124 ; 2 New Rep. 
75 ; 32 L. J. HI. C. 201 ; 8 L. T. 319 ; 10 Jur. N. S. 
98 ; 11 W, R. 669 ; 1 13 E. R. 392. 

785. Material for repair of highway— Whether 
repair of bridge included.] — A bridge is not a high- 
way witlun 13 Cieo. 3, c. 81, s. 60, by which 
carriages employed in carrying matiTiols for the 
repair of any turnpikes i*oad or public highway, arc 
exempted from U>I1 ; Ac thei*t*ior(* toll is payable 
fur a carriage employed in carr>ing materials for 
the repair of a bridge along a turnpike road. — 
Osmond r. Widdicomue (1818), 2 B. Ac Aid. 49 ; 
106 E. R. 285. 

736, Whether repair of public footway 

included.] — (1) Where a itiad has been found to 
have been usi‘d for a length of tiuu* ns a fo<»iway 
to the adjoining lands: — livid: it was a public 
highway, A under Turnpike Roads Act, 1822 
(e. 126), s. 32, materials for the repair of same are 
exeuijit fi*om tolls. 

(2) W hen under a local Act cos. had power (o 
COHN oil stix*ets within (}u‘ir districts into jiublio 
highways, A U) paie, (lag, A maintain siiine, A 
were (*iilith*d to bring materials for that pnr])ose 
fm* of tolls : Held : tlu'y were entitled to bring 
mat(*rials to repair sueli streets befori' thosi* wi*ro 
declared ])iiblic highways, if they had ])reviouHly 
been used as highwa>s t*ilher for foot i>nssengei’s 
oidv or for carriage Iraillc generally. -- R. v. HuiiD 
(I8,55),4 WM(.83. 

737, Whether other goods wares Sc 

merchandise.] —( I ) W’hen*, by an Act of J’arlia- 
ment for substituting a new channel, “ the Eau 
Rrink cut,” for tiu* old course of an ancient 
navigable riv(‘r, the eoriirs. were (*rnpowered to 
le\y e4‘itnin t^dls for tin* navigation of tin* n(*w cut 
on (‘t*rtaiTi (»niim(*rai<*d articles, A “ other goods, 
war(‘s, A merehaudist* ” : - Held : gi'avel dc'stined 
for the iH'paratioii of e(*rtain adjacent turnpike 
roails uas liable to toll, though not speeUled, by 
\irtue of the general words. 

(2) Where by a turnpik<* Act, lh(* trustees were 
empowered to “ make uw* of any jmblic or parish 
drains leading to or near their roads, or any ditch 
contiguous to them for the conv(‘yanco in boats 
of materials for the reparation of the roiuls, A 
to hale on Hu* brinks of such <lrains or ditches, 
A also to have* free passage* over e(‘rtaiu bridgt‘S 
therein nanu'd, for all Jiorses, carts, A carriages 
bringing or going lor sueli materials without paying 
any toll for same ” : Held : the drains therein 
contem})latA*4l were sueh as might lx* th(*reaft(*r 
cut, A the Eau Brink cut was not a pulilic or parish 
drain within the m(‘aning of that sect, ; but merely 
a new cliannel for the old j’iv<*r. (’oul.TON v, 
Amrj.kr (JSlt), 13 HI. A W. 403 ; 3 Ry. A Fan. 
Fas. 721 ; 1 1 L. J. Ex. 10 ; 9 J. l\ 153. 

738, “ Implements of husbandry " - - Steam 
engine - For working threshing machine - Though 
capable of other use.] -Under 3'urnpiko Roads 
Act, 1822 (e. 126), s. 32, A 11 A 15 Viet. e. 38, 
8. 4, a steam engine used exclusively for working 
a threshing machine belonging to the sanie owner, 
A ]>assing a turnpike gaU* at tlie same time with 
the threshing nuwdiine, but in a separate cart, is 
exempteil from toll as an implement of husbandry. 
Although the steam engine be cajiable of being 
applied to oth<*r purposes.- -R. v, MAi/ry (1858), 

8 E. A B. 712 ; 27 L. J. M. C. 69 ; 30 L. T. O. S. 
256 ; 22 .1. R. 675 ; 4 Jur. N. H. 237 ; 6 W. H, 
213 ; 120 E. U. 265. 

739, For working plough.] — By 

Ixicomotive Act, 1801 (e. 70), s. 1, toUa are imposed 
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Sect. Sub-aect, 7, 13. (a) <fc (&) -l 

on “ every locomotive propelled by any power 
containing within it»oU the inacliinery for its 
pnjpuJsion ; by sect. 10 all carnages drawn by 
any locomotive are entitled to the same exemption 
as they would be if drawn by animal power ; & 
by sect. 12 all provisions of any general or local 
Acts relating to turnpike roads are to apply to all 
locomotives propelled by otlicr than auimai 

B ^wer, Ac to carriages drawn by such locomotive. 

y Turnpike Hoads Act, 1822 (c. 120), s. 32, no 
foil shall be demanded . . . lor any horse, or be^t, 
or carriage employed in carrying or conveying 
. . . any ploughs, harrows, or implements of 
husbandry, or for any liorscs or other beasts 
employed in husbandry, going to or i*ciuming 
from pl(/ugli or harrow, not travelling more than 
two miles on the turnpike road.’* A locomotwo 
engine, piopclled by its own steam power, having 
on it gear necessary for working a plough, passed 
through a turnpike gatf» on its way to a place more 
than three miles from the gate, U» drive a plough 
whicli, from its construction, could not be used 
without a steam engine Ac g<‘ar JIM : tlio steam 
engine w^is not within any of the above exemptions 
from toll. Hkjnwkh v. Vihoku ( 1873), L. K. 0 Q. B. 
1U3 ; 43 L. Jf. M. C. 41) ; 38 J. P. 634. 

740. For use by others than owner.] — 1 

A local turnpike Act declared that no exemption 
should b(‘ allowed in r(‘Spect of “ any agricultural 
implement or machine let to hire or travelling 
for the purpose of being used by any other person 
tlian the owner thereof,” Hesp-’s ilireshing 
inacliine was taken by his men to another jiei-son’s 
lann, there to be wt irked by them for the purpose 
of threshing such pemin’s corn at so much per 
quarter. On its way thitlier it passed through a 
turniiike gate which was within the district 
governed by the Act; — Held: the ilireshing 
iJMicJiine was liable to toll. — K apusy v. Uk’IIAJ^ds 
( 18(11), 4 New Hep. 238 ; 28 J. P. 480 ; 12 W. H. 
804. 

741, Threshing machine - Local Act over- 

riding general Act.]— Turnpike Kuads Act, 1822 
(c. 120), H. 4, enactc'd that all its provisions should 
extend to iill turnpike Acts that should bo there- 
after passed, except as to Uiiiigs expivssly referred 
to A: voided by such Acts ; Ai. sect. 32, that all 
imnloJiieiits of liusbandry should be exempt from 
toll. By 0 Clw. 4, c. 77, s. lU, it was )»rovided 
that Tunipike Hoads Act, 1822 (c. 120), shall 
oxUmd to every local Act as fully as if it were 
re-cmicted in such A<*(. By 14 A 15 Viet. c. 38, 
ft. 4, it was puiv ided tiiat implements of husbaiulry, 
when iiiontioned in the 3'urnpike Hoads Act, 
1822 (c. 120), should include thi*eshing machines. 
By a local Act it was pi’o\ ided in the interpretation 
clause that caii should include threshing machine ; 
A; ill a subsequent stM't., wldch wiia the only sect., 
in the A(*t iu wliich this intiTprelution could 
apply, that a toll of Od. should be payuble on every 
horse drawing a caii : — Held: the local Act did 
expressly nder to A vary the pi*o visions of the 
general Act, A thriving machines were liable to 
toll. Setnhlv : any |)rovisions in a local Act 
repugnant to those m the general Act would 
override* them, oven though not expressly xffwTiiig 
to the things A maitei-s in tlie general Act. — 
Ablekt i*. PiUTOiiAHiJ B. H. 1 i\ P. 210 ; 

IJar. A Ruth. 274 ; 35 L. J. M. i\ 101 ; 14 U T. 
10 ; 30 J. P. 108 ; 12 Jur. N. S. 2U ; 14 W. U. 331. 

742. “ Fodder for cattle — Barley meal or 
barley to be ground for pig-lood.l — Turnpike 
Hoads Act, 1822 (c. 120), s. 32, enacta ” tliat no 
toll shall bo demanded ur taken ** ” on any 


turnpike road, for ” “ any horse, beast or other 
cattle or carriage employed in carrying or convey- 
ing, liaving been employed only in carrying or 
conveying on the same day,” ” any bay, straw, 
fodder for cattle, A com in the straw, which has 
grown or arisen on land or ground in the occupation 
of the owmer of any such hay, straw, fodder or 
com in the straw, potatoes or other agricultural 
produce, A which has not been bought, sold or 
disposed of, nor is going to be sold or disposed of.” 

A horse A cart passed through a toll gate, carrying 
threshed barley, which had grown on land in the 
occupation of tlie owner, to a mill to be ground 
into meal for feeding the owner’s pigs. They 
repassed on the same day laden with barley-meal 
obtained from the mill, the produce of another 
pai'cel of barley grown by the same owner on the 
same laud, A previously sent to be ground into 
meal for the same pilose. The horse A cart had 
not been employed in any other way on the same 
day ; — Held : they were exempt from toll under 
the above enactment on each journey : for both 
the barley A the barley-rneal came within the 
description of ” fodder for cattle.” — (Elements v. 
Hmjth (1800), 3 E. A E. 238 ; 30 L. J. M. C. 10 ; 3 
L. T. 295 ; 2.7 J. P. 240 ; 0 Jur. N. S. 1149 ; 9 
W. K. 53 ; 121 K. II. 431. 

743. “Agricultural produce*' — Milk.] — Milk 
does not come within the meaning of the words 
” or other agricultural pmduce,” in Turnpike 
Hoads Act, 1822 (c. 120), s. 32, so as to bo exempt 
fitmi toll.— Okam V. Gait (1800), 1 L. T. 320 ; 
24 J. P. 70. 

744. “ Timber **— Larch poles for hurdles.] — 

A local turnpike Act authorised a certain toll 
to be levied on carts laden with timber. K. 
was driving a cait having larch poles about 
twenty feet long A ten inches medium circum- 
Hirence to bo used for making hurdlers, but they 
wore not of twenty years’ growth. The turnpike 
trustees hod for ten or twelve years at their toll 
gates demanded A received the toll for such 
laivh poles, as if they wore timber, A there was 
no other evidence beyond that mentioned of what 
timber meant : — Held : the justices were juBtiOed 
in drawing the inference that the poles were timber, 
or at all events this ct. eould not hold they were 
wning in doing so. — HouEiiTS v. IxBWis (1879), 
43 J. P. 348. 

(b) Particular Vehicles. 

745. Stage waggon — Defined.] — A loeal tm-u- 
pike Act authorised a toll to be taken for stage 
>vaggons conveying goods for pay or reward 
Hi id : a waggon delivering, at vaiious A uncertain 
phu'es, for pay, goods from a wharf to which they 
wcix) brought by canal at various A uncertain 
tinie.s, wjis not a stage waggon, A a stage waggon 
wius to be considt'ix'd one which went A returned at 
regular A stated periods, to A from one certain 
known place A another. — H. v. Pearson (1838), 
2 J. P. 423. 

74 $, Whether Includes carrier’s van.]— 

A turnpike Act contiiined a clause giving certain 
exemptions from toll, but excepted fi-om it, by 
a pi-oviso, all liorscs drawing any stage coach, 
diligence, van, cai*avan, or stage waggon, or other 
siiigo ('arriage, conveying paasengeia or goods for 
pay. II. was a whariinger A ag^*iit to a co., who 
were carriers of goods by caniU. H. kept waggons 
A horses, which he employed in carrying out goods 
brought by the company to his w'harf, situate at 
S., for pei'sons in the neighbourhood, A bringiug 
goods from the neighbourhood to his wharf, for 
transit by the canal. For such his conveyance of 
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goods he made charges on each parcel. His 
waggons were so employed in carrying goods to &> 
from persons residing at or near a place called I«.i 
or places intermediate between that & S., almost 
every day except Sundays. The waggons went out 
& returned at different hours according to circum- 
stances ; on some days they made more journeys 
than on others, & they seldom omitted going 
altogether. B. had no office or receiving house 
at L. : — Held : B.’s waggons were not stage 
waggpns or carriages within the terms of the 
proviso, & therefore were not excluded fiom the 
exempting clause. — R. v. Kuscok (1838), 8 Ad. & 
Kl. 386 ; 3 Nev. & P. K. B. 428 ; 1 Will. Well. ^ H. 
435 ; 7 L, J. M. 0. 94 ; 2 Jur. 888 ; 112 E. H, 884. 

747, Used for goods & for passengers.] 

— By a local turnpike Act, all persons wore 
exempted from payment of toll more than once 
on the same day, except in respect of “ stage 
coaches & other such public carriages.'* Besp. 
was a common carrier, passing to Ac from along 
the road three days a week, with a light co\erea 
tilted van on four wheels, drawn by one horse ; 
he i)rincipally used the van for the carriage c»f 
goods, but lie sometimes caiTiod jitisseiigers at 
fixed rates ; the cart was not licensed, but paid a 
duty of £2 Os, Sd., under 16 «fc 17 Viet. c. 90 ; — 
Held : resp. was not liable to pay more than one 
toll a day, as although ho sometimes carried 
passengers, the cart was not principally employed 
for that purpose, Ac, therefore did not come within 
the meaning of the clause “ stage coaches Ac other 
such public carriages.*' — Pkaiison v. Tazew’^ell 
(1865), 19 C. B. N, «. 384 ; 13 L. T. 158 ; 30 J. P. 
150 ; 14 W. K. 39 ; 144 E. H, 835. 

743. .] —By a local turnpike Act 

the following tolls were imposed, ainougst others: 
“ A. For every hoiTse drawing any coach, caravan, 
or other such light carriage, (‘xcept stage coaches, 
id, B. For every horse drawing any stage coach 
licensed to carry not more than sixteen passengers, 
Cid, ; Ac licensed Ui carry mure than sixteen 
passengers, 0\d, C. For t*very hoi’s© drawing 
any van or other such carriage for the conveyance 
of goods for line or pay, Ohd, D, For every horse 
drawing any caravan or other such carriage, 
licensed to carry passengers for hire, at the Siiiiie 
rate as stage coaches carrying the same number of 
passengers." ^ a subs(‘quont clause provided 
that only one full toll should be taken for passing 
Ac rcpassing on the same day. A., a carrier, was 
the owner of a four-wheeled van, in which he 
journeyed on certain days, Ac at stated times, 
between Bath Ac Chiiipenliam, “ cai’rying goods 
occasionally, & passengers occasionally, & some- 
times both," for payment. Ue paid the annual 
duty of £2 6s, 8d, imposed by 16 Ac 17 Viet. c. 90, 
Schod. D. " for every carriage used by any common 
carrier principally Ac bofid fide for Ac in the carrying 
of goods, w'ares, or merchandises, whereby ho shall 
seek a livelihood, where such carriage shall be 
occasionally only used in conveying passengers 
for hh*e, Ac in such manner that the stage-carriage 
<luty, or any composition for the siime, sliall not 
be payable under any licence by the comrs. of 
inland revenue " : — Held : A. was not chai’geable 
with return toll, as the proprietor of a " stage 
carric^o," under sect. 9 of the local Act, which 
provided that " for or in respect of the horses 
drawing any stage-coach, stage-waggon, van, 
caravaji, cart, or other stage-carriage for the con- 
veyance of passengers for payment, hire, or reward, 
for which toll should have been paid, Ac wiiich 
should return on the same day through tlu* same 
turnpike gate or bar, the tolls thereby inxulc pay- 
able should bo paid for every time of passing 


& repassing through every such gate or bar, m 
like manner as if no toll had been before paid 
thereat." — E atwell v. Richmond (1805), 18 
0. B. N. S. 364 ; 5 New Itop. 329 j 12 L, T. 52 ; 
13 W. R. 429 ; 144 E. R. 485. 

Anfwtations : — Distd. Comloy v. Carpenter (1805), t8 O. IJ. 

N. 8. 378. Oonsd. i*c€u»ou e. Taiewoll (1805), IV) t. 

N. S. 384. 

749. .] — By a local tumpiko 

Act, the following tolls, amongst others, were 
imposed : “ For every horee or other boast drawing 
any coach, stage coach, diligonco, van, caravan, 
sociable, borlin, landau, chariot, ri,s-d-ris, barouche 
phaeton, chaise-marine, calash, curricle, chidi’, 
gig, whiskey, hoarse, Utter, chaise, or other such like 
carriage, 9d. : h’or every hoi’so or other boast/ 
drawing any waggon, wain, cart/, or other such like 
carriage, having the felloes of the wheels thereof 
of the breadth of six inches or upwards at the 
bottom or soles thereof, 6d," Ac a subseiiuent 
clause provided that one toll only should bo paid 
fv)r passing Ac re-passing on the same day. A., a 
earner, Wiis the owner of a covered caravan, tlio 
single toll on w'hirh Wiis admitted t<.) bo 6d., with 
which ho travelled between Cirencester Ai Chelten- 
ham every Tuesday Ac Thursday, at a pace not 
exceeding four miles an hour, lie used his caravan 
principally for carrying goods, for hire, but ho 
frequently, os he did upon tlie occiisiou in qiiestion, 
conveyed therein also paswsigers, for hire, lie was 
not licensed under the Stage Carriag<> Act, 1S32 
(c. 120). but paid the duty imposed by 16 Ac 17 
Met. e. 90, Soiled. I)., " for every carriage us<m1 by 
any common carrier principally Ac bond Jide for 
Ac in the carrying of goods, wares, or iiieri huiulis(‘H, 
W'hei’eby he shall seek a livelihood, where such 
carriage shall bo occasionally only used in convey- 
ing pfisR<‘nger.s for hire, Ac in such manner that 
the stage earriag(» duty, or any composition lor tlie 
same, sliall not be payable under any liceuee by the 
comrs. of inland revenue " : Held : A. was tlie 
proprietor of a " stage carriage conveying goods 
for jiay or reward," within sect. 1 1 of the local Act, 
which iimvided that " tluj tolls th<*reby imwle 
payable for or in r(‘spect horses or beasts 
drawing any stage-coach, diligence, van, caravan, 
or st/iige-wiiggon, or other stag<*-earriage con- 
veying passinigers or goods for pay or reward, shall 
be payable A paid ev(‘ry time c)£ passing or re- 
Xiassing along the road " ; A therefore liable to the 
return-toll. —Comlky v, (Jaupentjoh (1865), 18 
i\ B. N. S. 378 ; 6 New H<*p. 231 ; 12 Ji. T. 153 ; 
11 Jur. N. S. 712; 13 W, R. 812; 111 E. R. 
491 . , , 

Annolfxtion : -CoDSd. I'earwun r. Tazewell (1805), li) C. H. 

N. H. 381. 

750. Whether includes cart carrying coals 

for hire.] — Fahke v, Fobteu (1858), 30 L. T. O. S. 
257. 


761. Taxed cart — Defined.]— A local Act pi-o- 
vided that there should be charged, as toll at a 
certain turnpike gate, " for everv lioi’se or other 
beast drawing " any laxetl cart,'' Sd, : — Held : a 
eai»t which had been taxed, in the previous year, 
under 16 A 37 Viet. e. 90, sched. (D), was a taxed 
cart within the local Act.— l*uaDy v. Smith (1859), 
1 E. & E. 511 ; 28 U J. M. C, 150 ; 32 L. T. O. S. 
276 ; 23 J. 1*. 599 ; 5 Jur. N. S, 912 ; 7 W. R. 
306 ; 120 E. R. 1001. 

Antwiedwn . N.P. Willlainh r, Lear (1872), L. 11. 7 Q. B. 

285, 

752. .] — By a local turnpike Act, 

a larger toll was iinxiosed on (’criaiii carriages, 
including taxed cart" than on others : Held : 
** taxed eait " meant a taxed cart as defined 
by Houses Tax Act, 1803 (c. 161), hchvd, 1), 
No. 4. — ^Williams v, Lear (1872), L. R. 7 Q. B. 
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285 ] 41 L. J. M. C\ 70 ; 25 L. T. DOO ; 30 J. T. 
044. 

763. Spring- van - Whether “ carriage or 
cart'' -How determined - Size, weight & pur- 
pose.] ~ A JocaJ lurnpiko Act put a lower t-oll 
on Jiorh<‘H dniwifiK coach(*H, sociablcH, chariotH, 
('iirririrH, wliittkeyH, raravauH, hearses, At 

Hiicli like caiTiages ; A a liiKhei* t<ill on waggons, 
uains, ilrays, <’art«, At such like carriages. A 
brewer’s cait or van uk(*( 1 for delivering beer was 
on hpringH, A weiglnsl al^out 1 ton. On a dispute 
as to toll: Hvhi : the justices were wrong in 
licdding that the fact of its being on springs 
put it in thi* lii'st class, A they ought to consider 
the size, weight A piiri)OH«* of the. vehicle, but 
neitlwr of th<‘Hci facts w^is conclusive, thoxigh all 
were elements for determining und<*r which chiss 
it wiis to l>e rankiul. Smith Watson (18G4), 
2h J. 1». 70. 

754. Bicycle Whether carriage.] - - A local 
turnpike Act impoHe<l the following tolls, for 
evei-y horns niuhs nr oth(*r b<*ast drawing any 
coach, s(»ciahl<s ihariot, b(*rlin, landau, rw-d-rwi, 
jdia<4on, curri( i(‘, et<*., tk/. ; for <*vory carriage of 
whal<‘Vt*r <lescript ion, A for whatever jiurpose, 
which shall be drawn or impelh‘d, or H<*t or kej)t 
in motion by st<‘am or other pov^e^ of agency than 
being drawn by any Ijopm* or horses, or <dher lieast 
or beasts of draught, o.v. : livid: a bieyele was 
not a earriage liable to toll under the Act. - 
Wn.MAMs i\ Km.ih (ISSII), 5 Q. It. 1). 175; 40 
Ji. J. M, 17 ; 12 J.. T. 2t0 ; 41 J. 1». 304 ; 28 
W. 11.410. 

AnnuiiUionA : Coofd. (’aiiaua r. Aliingaen (1000), 1« 
T. It, 11. '.IIH ; slnip^ieii r. Tcikniinout li A: Shuhioti ItiidKc 
()o., Il'.KKIJ 1 K. IJ. 10.). Reid. Patkjns r. J’rtlst (ih.Sl), 
7 g. li. 1). 

755, - - .J By a Hp(‘<'ial Act, passed 

in J707, the ow'ner of a bridge* across the 'n»ain(*s, 
A Ids heirs A assigns, were authorised to take the 
following, among.st other, lolls for passage over 
the bi’hlge : “ JA»r ev<‘ry coach, chariot, lK*rlin, 

lu*ai‘se, chaise, chair, calash, w'aiigon, w'ain, dray, 
carl, car, tir other earriage whatsoever with four 
vvh(*els the sum of \d , A' w'lth h‘ss than four wiieels 
the sum of 2d.” : livid : a bievcle ridden o^er 
the bridge W'as a “carriage” witidii the Act, so 
that the owner of the l>riiige was enti1le<l to take 
the t-oll of 2d. in respect ot the bicycle. (’ANNAN 
?’. AlUNiii>i)N (Kaui.), (1 000 1 2 Q. B. 00 ; 00 B. .f. 
W. B. 517 ; 82 B. T. 3S2 ; 01 .B V. .501 ; 48 W. it. 
470 ; 10 T. B. H. 318 ; 4 L No!. ,Jo. 30;., I). 
AnntAitihtn : Conad. .slnipsun r. Tci^iuiKMit h .simhloii 

I K. 11. 4».». 

766. . - - ,j --By Kt'ct. 78 of a local Act, 

the ovyners of a bridge juto.ss the 3'eign wert* 
authorised t<» take the* following, amongst other, 
tolls for i)iussag4^ over the bridge : “ For every 

coach, chariot, hearsi*, chaise, herlin, landau A 
phaeton, gig, whiskey, car, eliair, or ct)burg, A 
lor ev«*ry other carnage hung on springs, the sum 
of Od. for each wdieel, A for ciwli horse or oilier 
biv^t of draught drawing the same, tlu» sum of 
2d.” ; 11 (id : a bicycle ridden over the bridge w^as 

not within the sect. Qu, : whetlier a bicycle is 
a “ carriag(* hung on springs.” -NiairsoN v, Tf.ion- 
Motmi A Shauion Bhidok C’o., fiOU3J 1 K. JB 
405 ; 72 J.. ,1. K. B. 204 ; 88 B. T. 117 ; 07 J. l\ 
05 ; 51 \V. B. 545 ; 10 i\ L. U. 225 ; 47 Sol. Jo. 
278 ; 1 B. G. B. 235, (’. A. 

Apld. Smith r. K> nncrsli*) , lUMKlJ 1 K. B. 

757 , _ Whether “ sledge, drag or such like 
carriage. B-iJy a special Act, passed in 1709, the 
trustees ol a bridge were authorised to doiuaiid 


before any passage should be permitted over the 
bridge the following, amongst other, tolls : “ For 
every sledge, drag, or such like carriage, the sum 
of Od.” : — Held : the clause did not authorise the 
charge of Od. in respect of a bicycle passing over 
the bridge. — Smith v, Kynnersley, [1903] 1 
K. B. 788 ; 72 B. J. K. B. 357 ; 88 L. T. 449 ; 07 
.B 1'. 125 ; 51 W. IB 548 ; 19 T. L. 11. 335 ; 47 
Sol. Jo. 382 ; 1 L. G. H. 393, C. A. 

758. Railway carriages & trucks— Travelling 
along railway.] —Sect. 23 of a local Act for the 
paving of < Cambridge, authorised the imi>osition 
of a rate on the inhabitants for the puiposes of 
the Act, A by sect. 39 enacted that there should 
be paid to tlie reccivm* appointed thereunder 
“ for stage coaches A diligences, A also for all 

' ]oa<]ed waggons, cai ts, wains, A other carriages, 
A alsr) for liorscs laden with any goods, w'ares, 
inerchandis<‘, or other commodities coming to or 
going from or out of the town of Cambridge A 
T^recincts thereof, the following tolls once in every 
day, nanudy, for every stage coach, diligence, or 
other such f)ubUc carriage carrying i)assenger8 or 
parcels for hire, the sum of Is. . . . which sums 
rc*sp<*ciiv(‘ly shall A may be demanded A taken for 
A in the name* of a paving toll, ... A the moneys 
arising tiu‘refrom shall be* A are hcre‘by vested in 
the comrs., ... A it shall A may he law^ful . . . 
te) le‘vy same* . . . by distre*Hs of any carriage or 
e*urriage‘H eu* cattle, upon which such tolls arc ley 
this Act impose’el, , . , A wdiicli se*veral tolls se> to 
he* ele*mand(*d, taken, A receive*el shall be jeaid to 
such ])erse>n e)i* jeerseens see te> be appennted cedlectors 
th(3reof ns afore'saiei, within any of the streets or 
ot he*r public passages of the town e)f ( ’amhridge ” : — 
Uvid : this sect, applied only to carriages in actual 
medion upon the public highw'ays A streets of the 
teiwTi, A not to carriage*s A trucks conveying 
pa8se‘nge*rs or goods ale)ng a railway witliin the 
ie)cal limits of tin* Act, but nc)t an actual highway 
e>r street e)f the town in the* oreliriary se'iise of those 
((*rms.- Xkvvmakkict By. C’e). v. Fohtkh (1854), 
2 ('. L. IB 1017 ; 23 B. T. O. S. 172 ; 18 J. P. 302 ; 
2 W. B. 532. 

Annotation : Refd. K(linhurj;l» N i;>. ?. ]aiilillip»\v 

JMajfs. (l^.•)‘.0, ill It. T. (). S. -JO. 

759. Waggonette - Whether a carriage.] — A 

le)e*al turnpike Act in sub-se*ct. 5 put a toll of Od. 
e>u “ e*very e*oae*h, e'tc., or e)the*r e‘arriage» eliawn by 
twf» lu>rse‘s,” A in sub-sect. 7 ed the same sect, a 
toll ejf 8d. on “ e*very w'aggon, van, earl, e)r othe*r 
such e'arriage', with w'heels of le*ss bivadth than 
three inches, drawn by euie horse.” A w'aggonette 
I with tvve> he>rse‘s was drivem by M., A if it had 
haei a single horse woulei eie*arly have ce)me within 
sui)-se'ct. 7 : - livid: the justie*es w’oro wrong in 
hedeling tlio waggonette exe*mpt, for it weis a 
earriage, A se> came within .sub-se*ct. 5 . — Williams 
r. Me)ORE (1878), 43 J. 1*. 580. 

760. Tramcar- Whether a “ coach.”] —Tram- 
car held to 1 h? a coach within 7 Geo. 3, c. 73. — 
I'LYMOlTTll, NTONEHOUSE A DeVONPOKT i'llAM- 

w'ays (’o. v. General Tolls Co., Bid. ( 1808), 
14 T. B. IB 531, 11, B. 

.tnnottUums :—CoiibA, Smith r. Kjtmcrsloy, 1 K. 11. 

7S8. Reid, (’aimau r. Abmiydon, IISKIOI 2 i). 1*. OH; 

Slmnm)u r. TciKiimoiith A Shalduu llridKO C«., 11UU31 

1 K. n. lo:). 

761. Delivery cart— Whether ” exposing gooils 
for sale.”] — A mineral watt'r cart used for delivery 
i>f goods from a distant manufactory to customers 
in ail urban tlistrici, in wiiich a local Act w’as in 
foi*ce, was not Imblo to a toll impo.'sed by such 
local Act upon every Civrt “ used for exposing or 
ill which shall be exiiosed to sale any article, 
commodity or thing ” brought into any public 
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market'plcM^e or public street. — Newton-in- 
Makerfieu) Urban Council v. T^yon (1900), 
69 L. J. Q. B. 230 ; 81 L. T. 756 ; sub nom. 
Newton-in-Makerfield Urban District Council 
V. BBO^VN, Nk\\ton-in-Makerfield Urban Dis- 
trict CWncil V, Lynn, 48 W. R. 222 ; 44 Sol. Jo. 
176, D. C. 

An not at if ms : — Apld. Philpot t*. AllriKht (1906), 94 L. T. 

540. Befd. JeukiiiE v. Thomas (1910), 9 L. G. 11. 321. 

762. Toll levied on goods — ^According to number 
of horses employed — Alteration In vehicle Im- 
material.] — Where it appeared in evidence upon an 
action of indehilaius asmmpsit for toll that a corpn. 
were entitled by a general gi'ant of toll exj>lained by 
usage to be due for all conunercial goods passing 
in & out of their city on horses or in carts or 
waggons, that is at tlie rate of Id. for ev(‘ry horse 
load, & 2d. for every cart load drawn by one horse, 
Ac 2d. more for each additional horse ; -Held : 
any alteration of th(» carriage by which the goods 
were so conveyed as by taking them in stage 
coaches instead of carts or waggons could not vary 
the right of toll in the proportion of 2d. for each 
horse drawing the coach althougli the number t)f 
horses were estimated by the woiglit of jnissengers 
rather than of goods. — (’aulisle Corpn. v, Wilson 
(1804), 5 East, 2 ; 1 Smith, K. R. 297 ; 102 E. H. 
90!». 

Annotatitm : — Refd. Kewmark^M Ky. r. Fooler (is."* I), IS 

J. i\ 392. 

763. Toll levied according to breadth of wheels.) 

— A local turnpike Act imjH)Hed six'cille tolls on 
carriages in proportion to the breadth of their 
whe(‘ls, sucli lolls being increased in proportion 
to the narrowness of the wh(‘els, tV being highest 
wh(*re the wlie(‘ls w<*re of less bieadth than six 
inch(*s : - field : the carriag<*s subject to such tolls 
were t'xempl<‘d from tin* additional toll imposed 
by the latter ])art of st'ct. 23 of 13 (leo. 3, c. M, As 
the local Act virtually repealed that s<‘ot. - 
RiiKiE V, (lAHLH’K (1818), 8 I'ilunt. 121 ; 2 
C. P. 481 ; 129 E. H. 447. 

Anmttations ' Consd. Pickford i\ Dm Is (1 1 ). I lUiijf N 

in. Apld. .James r. DickeiihOii, Williams c. Wills, 

Loverimfi*. liimpuiiv (1S63), 11 H. N. 8. 11(5. 

764. .] — Wliore a local turnpike Act 

directs a higli<*r or lower rate of toll U) b(‘ collected 
iiire.spect of thegreat/or or h*ss(*r breadth of wlioels, 

where in addition to the Ldls und(T such local 
Act, tin* additional tolls in respect of hr«*adth 
of wheels authori.sed to be taken by 13 (leo. 3, 
c. 81, have been collected & imposed, although 
erroneously, parties are not reli^*ve<l from such 
additional tolls by Turnpike Roads Act, 1823 
(c, 95), s. 6.-- I^IC'KFORD V, Davjk (1831), 1 Bing. 
N. (k 141 ; 4 Moo. Ac S. 683 ; 3 L. J. (\ P. 268 ; 131 
E. H. 1071. 

765. .] —A local turni)ik(* Act put a loll 

of 3<f. on every horse drawing a cart, eU*,, At 
provided that if the wdieel was more than six 
inches broad, one-half only of such toll should be 
taken. The Turnpike Roods Act, 1822 (c. 126), 
R. 7, says if the wheel is less than four A' a half 
inches, one-half more toll is to be taken than where 
the wdieol is six inches ; — Ildd : a coH with one 
horse having a wlieel less tlian four A a half 
inches was bound to pav only 3d.- Bekulino v, 
Terry (1862), 6 L. T. 186 ; 26 J. P. 676. 


Sub-sect. 8.— Evasion op. 

766. Remedy — Distress for penalty— Validity of 
warrant.] — (1) I*Jtf. was convicted under the 
Turnpike Roads Act, 1822 (c. 126), for forcibly 
passing through a U>11 gate situaU* on a turnpike 
roa<l, nuuio under the authority 4>f a local Act, 
A thereby avoiding the toll due. l^Ilf. refused to 
pay t he sum in which lie waa convicted A a w’arrant 
of distress against his goods was issued. 'J'ho 
conviction contained no adjudication of the pay- 
ment of the penalty : --field : it w’as not tlieivforo 
bad, since it followed the form given in the sehedulo 
to Turnpike Roads Act, 1822 (e. 126). 

(2) The conviction stated the toll gate to bo 
situate on a turnpike road ; Die warrant stated 
only the toll gate to bo situate in the particular 
parish A county, omitting the turn]>ik(j I'oad : — 
field : no variance ; (3) tlic w'arrant was not void 
for iu»t .stating tliat tlie toll gat(» w\'is siluati' on a 
turnpike-i’oad ; (4) no demand of the penalty w’as 
requisite previously to issuing tin* warrant of 
distress under Turnpike Roads Act, 1822 (e. 126), 
6. 141.~ Barnes r. White (1815). 1 P. B. 192; 
I New’ Sess. (^ns. 501 ; 11 L. J. M. P. 65 ; 1 J,. T. 
O. S. 333 ; 9 Jur. 182 ; 135 E. R. 511. 

767. Penalty -Whether for peaceful 

evasion -Claim of exemption.) -(»!»/. ; wbetluT 
Turnpike Roads Art, 1822 (e. 126), s. 139. wJiich 
impiKscH a forfeiture* not exceexling I'lO upon any 
person who “shall jxiss through aiiy turnpike* 
gate*’’ “ withemt ]>aymg the* toll appedutexl t/O be* 
paiel at Hue*h gate,’’ be appliemble* tro ,a ])arty 
passing withemt vie)ie‘ne*o thremgh a turnpike* gate*, 
A not ])aying the* te>li, tlmugh de*man(h*el, imeler 
an e*iTe>ne*e)Us imj)resKion that he is e*xe*mpt. fuan 
te>IJ. R. r. JRV1N(J (1818), 12 if. B. 429 ; II 
J.. T. (). S. 219 ; 12 Jur. 498 ; 12 J. W Je). 358 ; 
116 E. B. 928. 

768. ' - Action Misrepresentation by driver 

of vehicle -Toll not demanded.)- An ae tiem of 
de'bt fe»r turnpike* teJIs lie*H w'he'rei (le*ft. has fre- 
<|ueiitly ]>aHH<*(l tbrougli the* gate*, miHre*pre*H(*nting 
facts, w'hieh leel the e'edle'ctor to b(*lie*ve he* was not 
entitleHl te> rc*reive toll, A cemsoejuently eiemanded 
no toll III the* time*s de*ft. passed threnigb. 

l)e*ft., an liotel ke*(*pe‘r, atteiiiptcei to aveiiel 
the pa>me*nt e»f toll by taking ]>as.s<*nge‘rH in Jiis 
oimiihuH free*, A charging for tlici carriage* of the*ir 
luggage* by a Kpring-e*aii. On the* lb's!, ocevision 
t-<» teill wiis demiLnd<*d A ])aid unele*r protest, hut» 
W’as afle*rwarelK ret urned : — 7fc/d ; it was not 
n€*c<\ssary to inaintjiin the a<*tion to prove a elemand 
of U)I1 cv(*ry time the* veliiele paHHe*el through the 
gate* ; i>r, if a demand were n<‘ce8sary, tbe*re^ was 
evielene*e U) show an evasion of the (ie*maiid. 

J am not disposed to say that a domand on each 
oee-asion of de*ft.’H passing ilircaigh the* turn]>iko 
gate* w’lis nece'ssai’y. 1 am incline*ci to tliink the* 
boartl staling the* teJls jiayable, is sutYleient ; but 
if a de*manel be ne'cessaiy, tliere* weis Hunieient 
evosiem sbow’n here to (liHp(*nse3 with it ((’rehh- 
WELL, J.).- -Maitrice r. Marhden (1850), U) 
L. J. (k 1’. 152 ; sub vom. Moiihih v. Marhden, 
14 I.. T. O. S. 444. 

yivnolalUm : Held. Wc‘*tove‘r r. IVrkliiK (1S59), U8 L. J. 

M. P.227. 

769. Validity of toll -Admissibility of evidence 
— Question for Justices.) — Deft, having been 


PART V. SECT. 5, SUB-SECT. 8. 

m. Convict i4m — ConlviUs o/.l - A 
coit\icli<m for CTaelinir payment e*f 
toll on ibc road of tho Albion Flank 
Uoad Co., incorporated by 9 Viet, 
c. 88 : — Held : bad, in oraitlinjr, any 


atateme'fit of Ibc iufemiiation ; the 
Hiimiiioiis & apiM'araiiiM* or default of 
ae*cu*K‘d ; JjIn plea de>nyiiuf <»r confewe- 
ing : the evidi'nco ; In not HbowJiig 
that any toll wan claimed, or what 
toll, or how JnipuiK«d by rcaaon of tbo 
eoinpletiuu of the road e»r any part of 


if ; it did not ap)M*ur the*r<‘in tbot d<‘ft. 
had proceeded on Ibc rood with any 
carriage or anitnul liable to pay toll, 
& after turning out of the* road bail 
rcturiie*d io or rc-enilered It with hucIi 
carriiige or animal beyond a toll-gate) 
witlkout paying toll, whereby payjneiit 
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^«c/. 5.— 7'oM*/ Sub-seeU. 8 & 9.] 

convicted of forcibly paasing a turnpike gate without 
paying t<dl, the n^iesions, on appeal, rejected evi- 
dence Ut show that the gate had been unlawfully 
erected, Ac thw cf. refused a mandamm to compel 
the S 43 SHjot]S U* receive such evidence, the 
admissibility of it being exclusively a question for 
the justices ; Ac the ct. also refused to issue a 
mantlamuH tx) the w^ssioiis t/> hear an origimd 
complaint, touching the r()nduct of the truHtc*es 
in the erection of the gate after a la])se of twenty- 
six yeais, from the time when it was erected 
leaving the i>aHy tr> proceed by indictment for the 
xitnMinc(», or by an action of trespass if liis passage 
was oiwiructod. — It. v. (’AMHiiiDaRHiiiHR JJ. 
(1822), 1 Dow. & Ry. K. R. 825 ; 1 Dow. & Ry. 
M.O. 80. 

J anoint Umft »*. Tirant in .Tiir. 1020; 

It. D. Ottlow (leiu-ntl JM<*oin(*Ta\ ComrH. (iUll), *27 T. li. R. 

770. What amounts to evasion— Necessity for 
demand.]— Maijim( k v. Mauhdkn, No. 708, ante, 

771. - Deviation Passsing along more than 
one hundred yards. | A local turjii)ike Act provided 
for a cori.sidc‘!*abh* litie of road, including bridges, 
which, the one hundri‘d yard.s at the end of 
which, wer<» r<‘pairecl by the county, 'riie Act 
provided for toll, Ac contained the usual exemption 
elauhe, that toll should not be demanded for any 
carriage, etc*., ^\hich should only cross the road, ic 
whit'll shouhl not pass more than one hundred 
yards theri'on : fit Id: this exemption did not 
<*xtend to a case, wliere more than one hundred 
yards had been pwsed on the i*<jad, including 
m> much as liad bt‘<*n passed on the pari repaired 
by the county ; a!tliough the trustees of the road 
did not coutributo to the county repairs. — 
IJussuy V, Storkv (1882), 4 R. Ac Ad. 1)8 ; 1 Nov. 
Ac JM. 1C. R. (189 ; 1 Nev. Ac M. M. (J. 522 ; 2 1.. J. 
K. H. urn ; JIO K. R. 892. 

Juudtntions ’ - Apld. Pope V. liungn’orthy (IS.'l.'J), l Nev. ic 
M. K. H (U7, n. ; PlilpHon r. Harvelt 1 (V. M. A* R. 

47a ; U. V. VVoreoHlcrshlro JJ, (1853), 21 L. T, O, .‘4. 154. 

772. .] — Under Turnpike Roads 

Act, 1822 (o. 120), R, 82, exempting from payment 
of toll, carriagi's, etc., “ which shall only cross any 
turn])ikt^ i*oad, or shall not pass above 100 yards 
thewMin,” a carriage is not exempt from toll which 

lasses along 100 yards of a road from A. to B., 
or repairing which trustees have been appointed 
under a local Act, although a ^lart of the 100 yards 
be a Htro<4 which by a subsequent Act, the trustees 
aiH^ forbidden to repair. -Popk r, Lancavortii v 
(1888), 5 R. A: Ad. 4(U ; 1 Nev. A: M. M. i\ 582 ; 
1 Nev. k M. Jv. R. (U7 ; 2 D. J. K. R. 170 ; 110 
K. R. 802. 

Jnntttaiioaa *— Apld. PlilpHon r. Uarvett (1S3I). 1 (V. M. Ac R. 
473. FoUd. R. r. W'enswterHiili'c J J. (1853), 21 L. T. O. 8, 

15i. 

773 . .. _ ,]—Ry certain Acts of 

rarliament, the management Ac repair of the 
portion of a turnpike road, within a borough, 
made by tnistees under a local Act, was taken out 
of the trusU'os Ac vested in the council of the 
Inirough, Ac the council wei*© emi>owered to set up 
toll-houses, gaU»s, etc., wdthin the borough, in lieu 
of the ji>l) liousi'H, gates, etc., within the borough; 
Ac the interest of the trusted in the toll liousos, 
et<'., w'ithin the borough was to vest in the council, 
subject, as to the sole Ac disposal of tlie same to the 
(leneral Turnpike Acts, but without prejudice to 
the mtgees. of the tolls, etc. There was then a 
provision that t he mtge. debt was to be apportioned 


between the council & trustees, & the council's 
proportion was to be paid out of the borough 
improvement rate ; Ac the portion of the ro^ 
within the borough w^as, after such payment, to bo 
free from the payment of the mtge. debt on such 
road, Ac should no longer form any part of the 
roads belonging to the trust. The council had 
removed the toll-gates within the borough, Ac set 
up toll-gates beyond the borough, but had not 
paid any part of the mtge. debt on the tolls ; — 
Held : a person passing with a horse Ac mg along 
ilie portion of the turnpike road within the borough, 
being more than one hundred yards, & then passing 
for a considerable distance along a public highway 
not a part of the turnpike road, Ac then entering 
again the turnpike road through a side gate, merely 
to cross the iumpike road, was not exempted from 
payment of toll at such side gate, on the ground 
that the distance ho would have to cross would be 
less than one hundred yards. — R. v, Worcester- 
BHIRK J J. (1858), 21 L. 1\ O. S. 154 ; 17 J. P. 393. 

774 . ,] — V., going in a carriage 

from his own house to a town, drove along a parish 
road ; he then used a private road without any 
express licence from the owner, Ac by that way 
entered the turnpike rood ; he then used the turn- 
pike road for eighty-six yards, Ac tlien by parish 
roads r(‘ached tlio tiiwn, & returned by the same 
i*oute. lie could not by any other route have 
gone to the town without becoming liable to pay 
turnpike tolls : — Held : assuming that V. used this 
route because by using any other ho would become 
liable to pay toll, this was not an evasion of pay- 
ment of toll within Turnpike Roads Act, 1822 
(c. 120), 8. 41, but a successful arrangement to 
avoid becoming liable to payment. 

Distinct users of different fragments of turnpike 
road, each less than one hundred yai'ds, in crossing 
a turnpike, cannot bo tacked together so as to 
make up a user of more than one hundred yards 
within Turnpike Roads Act, 1822 (c. 120), s. 32 (a) 
((’oi.KUTDaK, J.). — Vkitcii V, Exeter Roads 
Trustees (1858), 8 E. Ac R. 980 ; 27 L. J. M. C. 
110 ; 30 D. T. O. S. 310 ; 22 J. P. 010 ; 4 Jur. N. S. 
584 ; 0 W. R. 290 ; 120 E. R. 307. 

Junontfioii Befd. Hardiujf r. Heaillngrtou (1S71), 43 

U. J. M. C’. 59. 

775 . .]-~A person is liable to 

ay toll at a toll-gate on a tiimi)ik<» j*oiul though 
o has not travelled one hundred yards on the 

road before coming to the* gate, if, after passing 
through the gale, lie uses the load for a space 
whicli, together with tliat ho has passed over 
previously, exceeds in all tlie distance of one 
lundred yards. —JloR wood v. Powell (1801), 
30 L. J. M. (\ 203 ; 4 L. T. 372 ; 25 J. P. 400 ; 
9 W. R. 059. 

fi/ion : — Refd. UarUinjc r. Ueadln«ton (1874 p, L. U. 9 

g. R. 157. 

776. On to land of another.]— M. 

driving his sheep along a turnpike road, before 
going up to the gate, wont aside to an inn, Ac put 
the slieep up for tlie night. The innkeeper was the 
occupier of fields extending on both* sides of the 
gate, Ac allowed his customers who brought cattle 

go through his fields, Ac into the road at a point 
beyond the gate, so as not to pass through the gate 
AC pay toll. M. having next morning availed 
himself of this privilege, AC being summoned for 
evading the toll : — Held : there was evidence 
to justify a conviction of M., under Turnpike 
Roads Art, 1822 (c. 126), a. 41.— Mellor v. 
Lees (1805). 29 J. P. 648. 


was evodod,— R. r. IUtbi'kap ( 1849 ), 
7 U. O. U. a.—CAN. 
n. — — A oonvicUoii under 


that dolt, wittily passed a sate t 
out paying s^ roniauig to pay toU 


Held: good.— R. v. Caister ( 1870 ), 
SO U. C. R. « 47 .— CAN. 
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777. On to own land.i — ^By Turn- 

pike Roads Act, 1822 (c. 120), s. 41, if any person 
shall, with horse, carriage, etc., pass frt^m any 
turnpike road over any land near to or adjoining 
thereto, not being a public highway, & such person 
not being the owner or occupier, etc., of such land, 
with intent to evade the payment of tolls . . . 
or if any person sliall do any other act with intent 
to evade tolls whereby the same shall be evaded, 
every such person shall forfeit a sum not exceeding 
£5, Resp., being the occupier of a farm adjacent 
to a turnpike road, made a gap in the hedge a 
few feet on one side of a toll-gate at which tolls 
were authorised to be taken, As formed a semi- 
circular road for a few yards over his farm, willi 
a gap into the turnpike road a few feet on the 
other side of the gate. He then, with a horse As 
carriage, having passed more than one hundred 
yards along the turnpike road, with the intention 
to avoid i)aying the toll, passed through one gap 
over the road on his own land, As back again by the 
other gap into the turnpike road, As then passed 
more than one hundred yards along the turnpike 
load: — Held: resp. came within the exception 
in sect. 41, A was not liable to a penalty for 
evadingthe toll.— llARDiNd v. IIeadington (1874), 
L. li. 9 Q. H. 157 ; 48 U J. M. C. 69 ; 29 L. T. 
888 ; 88 J. P. 601 ; 22 W. 11. 202. 

778 . Taking Off horses before reaching toll- 

gates.]— II. drove two stone carts through the 
toll-gate. As after returning through the gat^, 
took out the two liorses, As put them t>o a timber 
drag which had been bimight by other three horses 
of the same owner, but which other horses wore 
taken out before reaching the gat/i*. Hy the local 
Act a horse was entitled to pass four limes in one 
day for one toll. H. refused t/O pay for the horses in 
the timber drag. As the justices convicted him of 
evading toll under Turnpike Roads Act, 1822 
(c. 12(J), 8. 41 -Held : th<*re was evidence to sus- 
tain the conviction, As conviction afifirmed ai-cord- 
ingly. — Hartley v, IJowlzer (1895), 11 H. T, 
7t57 ; 29 J. P. 302. 

779 . Leaving carriage on highway — 

Journey continued on foot.]— Hy Turnpike Rojwls 
Act, 1822 (c. 120), s. 41, it is provided that if any 
person sliall leave upon a turnpike road any horse, 
cattle, beast, or carriage whatsoever, by reason 
wli(*reof the payment of any tolls or duti<\s shall be 
avoided or lessoned, he sliall forfeit any sum not 
exceeding £5. A. was driven by his <*oachman 
from his house along a turnpike road up to but 
not tlirough a turnpike gate. A. then got out & 
walked through the gate to a railway station 
beyond it, & went away by a t.rain, Ac bis coachman 
drove th(‘ carriage back to his house : — //cld .* 
A. had not left his carriage upon the roa^l within 
the Act, Ac had not therefore incurred the jienalty 
imposed. — Stanley v. Mortix>ck (1870), L. R. 6 
C. P. 497 ; 39 L. J. M. C. 150 ; 22 L. T. 758 ; 18 
W. R. 1139. 


SUB-fiECT. 9 . — Extinouishment. 

780. By statute.] — A turnpike Act passed in 
1815 provided that “ no toll should be demanded 
or taken of or from any of the inhabitants of the 
town of 8* at any toll gate or toll bar to bo erected 
In the town.*^ In 1838 the turnpike tnistees 
removed a turnpike gate, which since 1815 had 


stood in the town, to a site without the town, & 
twelve hundred yai^s distant from its old position. 
At that time Ac for several years afterwards there 
was not any house on either side of the road 
between the old Ac the now site of the gate ; but 
within the last few years some fifty or sixty 
detached or semi-detached houses had been built, 
some on one Ac some on the other side of tlie road, 
between the two sites, but the houses were not 
contiguous or continuous, tliere being arable Ac 
other fields, Ac a reservoir, etc., intervening. 
From 1838 until June, 1878, the inhabitants of 
the town of H. hod been in the habit of passing 
thi'ough the gate without payinjj toll, Ac on applt., 
an inhabitant of the town, driving through the 
gate in Aug. 1878, toll was demanded from him 
by resps., the toll colloctom, Ac was paid under 
pioti'st by applt., who subsequently laid a com- 
plaint before the magistrates against rosps, for 
unlawfully demanding Ac taking U>11 from him as 
an inhabitant of the town of S. Tlio magistalcs, 
aftor hearing the evidence on both sides Aciiersonally 
inspecting the loom in qno, found, as a fact, that 
“ there w^as not any collection of houses at tlio 
toll gate, nor a continuous series of houses fiom the 
old U) the present sit<^ of the gate, Ac tin* gate 
did not, at the iime of its civetion or of the eom- 
plaint, stand within the town of 8.,” Ac they m’cord- 
ingly dismissed the complaint ; Ac on aj>p(‘al tln»rc- 
from it was .* (1) dismissing the appeal, 

the question, whether within a t-own or not witliin 
a town was a question of fact for the dt‘terinination 
of the magistrat(*s, Ac the magi8trat(‘H having found 
that the gate w^as not within tJie t4)wn, the ct. 
were not at liberty to go behind that liinling, but 
must treat it ns a question of fai‘t on w4iich tlie 
magistrati's had jurisdiction to (let ermine, Ac had 
deterinirnsi, for thoms(4ves. Hut the et. also 
expressed tlnlr opinion that, having regard to the 
fiM'ts of the ease*, the finding of the magistrates w’as 
right in point of fact; (2) the omission of the 
trust<*es k) d(*mand toll for a period of forty yofirs 
established no right in the public to exemption, 
which nothing but an Art of Parliament could 
create or sanction; nor had the trustee's any right 
or power to exempt any iierson, or class of persons, 
from payment of the toll except those expressly 
exempk'd hy the Act. 

Within th(* last f(*w yearn there has be(»n a great 
deal of building within the nc'ighbourhood between 
the sjiot where the old toll-bar stood Ac the place 
where it was erected in 1888. If the effect of 
those building operations had been sucli as to 
bring the toll-bar witliin the town of Hutton, 
though it w^as not so in 1 S88, 1 should have been 
of opinion that applt., being an Inhabitant of the 
town of Hutton, was entitled to exemption from 
the toll, on the ground that the toll-gate was within 
the towm though it was not at the time of its 
removal. In my opinion a town grows with the 
buildings, Ac wherever it can be said that the 
buildings have advanced to such an extent that 
that which was fonnerly without the town is now 
within it, the exemption will apply to tliat part 
of the town so newly added (iIawkinr, J.).— 
Dkards V, Golormitii (1879), 40 L. T. 328. 

781. Exempting trustee from duty to 

repair — Statute silent on subject of tolls.] — Where 
tolls are payable by persons passing along a turn- 
pike road, Ac an Act of I’arliament exempts Ac 
prohibits the trustees of such road from repairing 
a certain portion of it, Ac imposes the liability on 


PART V. SECT. 5. SUB-SECT. 9. 

o. Chanffe in charaeUr of road — 
Purdhue by city corporation .] — Wbtsre 


under the powers conferred by 51 
Viet. o. 63, g. 9, for oxtending the 
limitB of the city of (>., tlut city 
aoqnired, at an agreed price, part of the 


road of a toll road co. within such 
extended llmlto, «aoh part thorenpoii 
ooaflod to have iU previous character 
of a toll road, & i>ocam« the same as the 
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Sect 6. — Tolle: Suh-necta. 0, 10, 11, 12 & 13. 

PaH VL Secia, 1, 2 <£- 3 r 
othor« but Ih «ilent on the Hubjeet of tolln. such 
portion «tiJJ continues for tlic purpoBCs of toll 
to be a part of the turnpike roiwl. - l*iiiPfiON v, 
ilAWVprrr (18;M), J Or. M. R. 473 ; 5 Tyr. 51 ; 
4L. J. Ex. 30; HOE. 11. 1100. 

782. Whether by non-exactlon—Forty years.] — 
Dkakdb V. Goi.nsKiTir, No. 7S(), ante, 

783. Merger — Prescriptive right merging in 
statutory right,] — A municipal cfupn. liavin^c a 
prewriptive rigfit to take riTtain ruHtoniary t-olls 
for the pflHHagf* of carrjag(*fl, rattle, etc., over a 
biidgo bolon/^inu them, obtained in 1734 a local 
Act which, after r(‘citing their riglit to take the 
cuHtoinary tolb, enact/cd that the custf>mary 
tollH uhould be ^ remain ve«ted in Iheni, A em- 
pow(u*<Ml th(*rn to lak<* the tolln, witli a variation 
as to the ex(*mpiion of freemen of the borough. 
In IHII> the corptn obtained another local Act 
which renoaled the former Act k> empowered them 
to tiike down the old bridge A; build a new one* & 
U) take tollrt which varied from the old tolls in 
amount Aj.Hiibject-m/it ter. This Act was temporary 
& had expired : Held: the preHcrif)tive right to 
take tolls had been merged in A extinguished by 
the statutory rigid giv<‘n in 1734, A neither had 
r»or could have h(*en revived hy the later Aet, A 
the right to take tolls expinsi with the later Act. - 
Nkw VVrNnHoit (Vuipn. v. Tayi^oh. (|HP9] A. <’. 

4 I ; (\H h, J. q, II. 87 ; (13 ,1. i*. Kit ; !.*» T. E. 11. 
(17, 11. L. ; suh nom, Winhsor (V>i{pn. 'Payloh, 


70 L. T. 450, n. L. ; affg, S. C. avh nom. Tayix>r 
V, New Windsor Corpn., [1898] 1 Q. B. 186, C, A. 

Annotations : — Bofd. A.*0. v. Reynoltis, (191 1] 2 K. B. 888. 
Ifentd. A.'d. V, De Kcy«<or’s Itoyal lloteJ, 11920] A. C, 
.598. 

734, Whether revived on expiry of 

statute.] —New Windsor Corpn. v, I'ayixir, No. 
783, atiie. 


SlJB-SEfT. 10.— I>rADILITY OF BRIDGE ToTJ.S 
TO Land Tax. 

AVc Land Tax. 


8(m-sK(T. IL— Tolt.s as appendant to a 
Manor. 

See CopvnoLDS, Vol. NITl., p. 24, Nos. 170-192. 


HrB-sE(’T. 12 .— Toli>? of Markets and 
Fairs. 

See Markets. 


Si’H-sKCT. 13.- irvuieu'u Totj.s and Wharf 
Jims. 

See SiniMUNO ; Wm’krs A Watekcotmises. 


Part VI. — Repair of Highways. 


Sjcct. L standard OF REPAIR. 

785. General rules -Whether former standard 
applies.] — Where iiduibitants submit to a line, they 
nuiflt also repair the way. 

3'he inaitiT is not at an end by deft/S. being 
tilled, but writs of difilringaH shall be awarded 
in infinitum, till we an* eertilied that the way is 
n'paired ; but d(*ft«. an* not bouml to put it in 
betti'i’ condition than has been time out of mind, 
but lus it has b<H»n usually at the best {per Cvh.), 

K. r. CI.UWORTH (INIIAIUTANTS) (1794), 9 M(mI. Hep. 
193 ; 1 Salk. 359 ; Holt, K. H. 339 ; 91 K. H. 313. 


AnnMions :^C0XiMd, Hlmulrtl r. (’a1t«‘n91 (IS21). r* 11, Ac 
AM. 2«s. Refd. U. r, Hotili'y <1817), 10 L. T. O S. 110 ; 
las'k liaproMsmsit CoinrH. r. MulToni ,I.J. Il88s). 21) 
0. ». 1). 791. 


788. — — .] -Cpon an indietment for 

non-repair of n highway, the (piestion for tlu* jury 
is not- whether the road i.s in as good repair as it 
over was, or usually lias been, but whether it is in 
a state of sutlleiont n*pair, witli rtdereneo to the 
pnviont u.se of it. — H. r, IIenjlky (Inhabitants) 
(1847), 2 New Mag. Caa. 351 ; 10 1,. T. O. S. 110 ; 
2 ('ox, C. C. 334 ; 1 1 J. 1». ,To. 801. 

- Raid. A.-tl. r. .SooH. (190,5] 2 K. B. IttO J 
A.-G. r. Slmrntu^M New Docks & Gloucculcr A: BinuiuKlmm 
Navigation (’o., 1I9U] 3 K. B. 1. 


787. Standard suitable for present user.i — 

H. V, ilENLKY (Inhabitants), No. 789, ante. 


788. Substantial repair - Road little used.] 

( 1 ) Wlien a road has been found to be a high road 
on au indictment against- a jmrish for not re])airing 
it, the parish is not excused from putting it into 
good & substantial repair, by the cireunistanc(» that 
it is little u.sed has never been r(‘paired with 
hard mnt<*iinls, that it passes into another parish 
which denies it to be a highway, A tlmt it is of no 
use to r(‘pair the jNirt in one parisli until the 
liability of the ailjoining i)arish has been deter- 
mined. 

It cannot be contenih‘d tliat because it has 
never l)e('n repaired the parish is exempt from tin* 
duty of re}>airing when from want of repair it- has 
heroine impas.sable (('oi.eridge, J.). 

(2) Tlie ct. will not prescribe the mode of rei)air ; 

\ if the sum sworn to liad apjieared to liave been 
ealeulatetl only to meet a particular m<id(‘, it 
wouhl not have been governed by the ealeulation. 
It is sworn, however, A- it is not denied, that 1*151 
will be nece8.«uiry to put the road into a substantial 
state of repair. Kuder the circumstances, there- 
fore, I think this line ought to be imposeil ; but 
1 think it will bi» not imprt)per to stay the execution 
until the lirst day of Michaelmas term next, to 
enable the parish to repair effectually. Jf it shall 
then appear that this has bt'on done, the line 
may be modified ; if not it wall be levied ((*ole- 
HIDGE, V. ('IA.XBY (INHABITANTS) (1855), 


<»thor piibUc KtiHvte* of t!te city. 
('.VNAUA Atlantic Uy. <'o. r. Ditav 

CJOKCN., Mi>NTnKAl. & OTTAWA B 
Oo. r. Ottawa Oom*,N. (1901). 
O, b. It. »30 ; 21 C. h, T. :i2.1.- -CA^. 


PART VI. SECT. 1. 

787 I. Ornmd rules- Standard suit- 
<w»ir for present mac#-. 1- The f>tHtut<iry 
duty to keep hlghwayH in n'palr in a 


duty which I** o\>cd to persons nsing 
juotor’Cars, us well a« to thosA^ u*»ing 
A chicles drawn by horses or other anl- 
inals, c\>Nv<)H e. Bkant (1911), 31 
O. L. U. 27o ; r* O. W. N. 438; « 
D. W. X. 200. CAN. 

787 ii. ,1 -A (''minty Conn- 

cil has a disendion as to how far, 8: 
when, the facilitks» for tniltlc on any 
roadtCtc., to bi'adapUMl to thee\l»ting 


conditions of population, trajRc, etc., 
on such road, even if such udantatJon 
Involve a reduction or diiuiiiution in 
the previously existing convculence 
& cffteleucy of the rood. — S towki.l r, 
Ukraluink C'orNTY UlCNnL (1890). 
8 X. E. L. n. 720. - N.Z, 

p. for motors 

driren at improper speed .] — A road 
anthorlty is not bound to maintain 



Part VI.— Repair op Highways. 


353 


S 0. li. B. 980 : 24 li. J. Q. B. 223 s 25 L. T. O. S. 
103 ; 19 J. P. 293 ; 1 Jur. N. S. 710 ; 3 W. R. 451. 

789 . Fit for ordinary traffic.] — A parish 

bound to repair a road must make it rea3<.>iiably 
passable at all times of the year. 

A parish is not bouud to make the road hard, 
or bringr stone or other hard substances to repair 
the road ; but they are bound in some way, by 
stone or otlier hartl substances, if necessaiy, to 
put the road in such repair so as to bo reasonably 
passable for the ordinary traffic of the neiglibour- 
hood at all seasons of the year (Blackburn, J.). — 
K. r. High Halden (Inhabitants) (1H59), 1 
F. & F. 078. 

Annotation : -Held. A.-G. r. Soott, [1905] 2 K. H. 160. 

790. .] — BirRGEss r. North wicii 

Local Board, No. 001, an/c. 

791. Road crossing bed of tidal river — Materials 
washed away by tide.] — Where two parishes are 
separated by a river, the medium filum is the pre- 
sumptive boundary between tliom. Where a 
public way crosses the bed of a river, which flows 
over it at every high tide (washing away the 
materials placed there to form the road] leaves 
[in their place] a d(»posit of mud, semble : the 
parish is not bound to make it good. — B. r. 
Landulph (Inhabitants) (IHOl), 1 Mood. ^ li, 
393, N. P. 

Annotaivtns Bridtfwatrr Tnisteort r. Bootlo-cum- 

Llnacrc (1866), L. H. 2 Q. B. 4. Refd. H. r. HcmiIpv 

(1847), 10 L. T. O. S. 1 10 ; L. Ky. v, Lomlon (*ity Laud 

Tav Coiurn., (1011] 2 Ch. 407. 

792. Towing path-— Maintained under statutory 
authority.] — Winch v. Thames ('onskhvators. 
No. 35, ante, 

793. Where road subsides — Liability of party 
causing subsidence.]- Ja)I)Ge I Iolem Pollikry Oo., 
I/td. V. Wednksbury Corpn., No. <130, ante, 

794. Public footpath.] — A surveyor of highways 
ha.s no right at common law under guise of repairing 
a public path to improve it itii<i a totiUly dilTerent 
kind of path &- a more commodious path than it 
used to be. Accordingly he cannot at common 
law make cuttings to improve the levels, or build 
bridges, wliere none formerly exi.sted, to carry 
the path acix^ss streams. — Haixt.ifke v. Maii.soen 
Urban District Council (1908), 72 J. P. 475 ; 
0 L. G. R. 1180. 

795. Over private road — Road set out 

under Inclosure award.] — Reynolds v, Barnes, No. 
874, post. 

Liability of county authority— To contribute to 
expenses of highway authority — Standard of road 
raised.] — See No. 1210, pod, 

Unauthorised expenditure.]— No. 1118, 

pod. 


Sect. 2.— MODE OF REPAIR. 

796. Whether court will prescribe.] — R. v, 

Claxby (Inhabitants), No. 78S, ante. 

797 . .] — ( 1 ) The liability imposed upon 

county councils by Local Government Act, 1888 
(c. 41), 8. 11, of maintaining & repairing main 
roads is general, it being left to them to determine 
the bast means of discharging that liability. 

its roads in such repair that they 
shall bo safe for motors driven at an 
improper speed. — H ok r. Wkllkhlky 
TowNSiHf (1918), 43 O. L. 11. 214; 

14 O. W.N. 249.~-CAN. 

789 i. FU for ordinary traffic.] 

— The word ** repair,” as used with 
roferonoe to a highway, is a relative 
term, & if the particular road is kept 
in such reasonable state of repair that 
those requiring to uso it may, using 
J. — ^VOL, XXVL 


The ct. will not prescribe what particular works 
or repairs are necessary for the maintenance of the 
roads. 

(2) No mandamus will lie against a local 
atilhority to do any particular wurk.s.— A.-G. v, 
Stappord.shirk County Council, 11905) I Oh. 
336 ; 74 L. J. Ch. 153 ; 02 L. T, 288 ; 69 J. P, 
97 ; 53 W. R. 312 j 21 T. L. R. 139 ; 3 L. G. R. 
379. 

Antudniion :~~A9 to (1) Refd. Wednosbury (\>rpn. v. Lodge 
Holt'S Colliery Co., 11907J 1 K. B. 78. 

798. Main road — In discretion of County 
Council.] — A.-G. r. Staffordshire Couni'Y 
Council, No. 797, ante. 


Sect. 3.— MATERIALS FOR REPAIR OF fflCH- 
WAYS. 

SuB-sKcrr. 1. — From Land Allotted oh 
Acquired for the Purfo'^e. 

799. Allotment under Inclosure award — Ma« 
terlals must not be used for private purposes —Con- 
struction of award.] — Where an inclosure Act 
dirocU'd that the comrs. should sot out allot a 
certain portion of the common lands for the getting 
of stone, gravel <fc other matori.als, for the repairs 
of the highways oth(*r roads to be set out under 
the Act, A for the uso of tlio inhabitants within 
the parish : — field : thi.s did not authorist' the in- 
habitant's t/O take such materials for their private 

? iurposes, but only for the repaire of the r<mds.- - 
lYLArr V, Marflekt (1845), 14 M. & W. 233 ; 14 
L..I.KX.305; 153 K. H. 462. 

800. - - Lapse of right— Under Real Property 
Limitation Act, 1833 (c. 27).] —An Inclosure Act 
directed the comrs. to set out land for gelling stone, 
etc., for repairing the parish i*oads, which shouhl 
be vesti'd in tho surveyors of liigliways fc their 
successoi'H, & enacted that all tlie grass A h(u4>age 
growing, arising, At renewing on the roads ik tni tlio 
land to be set out At appointtul for getting stone, 
et<'., should belong to At be the proj)erty of the 
persons to whom the comrs. shouhl allot the saim*, 
exclusive of all other p(‘rson8 whomsoevcT, or should 
b<* applied to some parochial or other use or ])urpos<‘. 
The comrs, in i)ursuanre of tho Act, awarded, set 
out, allotted & appointed to the surveyors of high- 
ways At their succijssors an allotment No. 158, 
cont lining 1 acre, mivo & except the grass At 
herbage thereof, upon trust At for the purpose of 
getting stone, etc., for repairing the rowds, At tlu'y 
awarded, set out, allowed At assigned U) P, & his 
heirs contij^ous allotments. No. 157 At No. 159, 
together with tho grass Afc herbage of No. 158 ; 
they also ordered At directed that tlie grass At 
herbage growing, arising. At renewing on the public 
roads At ways should bo let from yciir to year. At 
the moneys arising tlicroby bo applied to thc^ repair 
of tlio highway, etc. The surveyor’s oht^ained 
gravel for the highways fixim No. 158 down to the 
year 1813, when they discontinued to do so, At 
purchased gi’avel from pits in tho neiglihouring 
parishes ; A. thenceforth until 1858 they never 
entered upon or exercised in No. 158 any right 
under tho award. In 1813, P. built a cottage At 


ordioary caro, pass to & fro upon it in 
safety, the roqolroment of tho low is 
Botlsflod. — F oley v. East Flam- 
BOHouon Township (1898), 29 O. 11. 
139.— CAN. 

PART VI. SECT. 8, SUB-SECT. t. 

q. Right to take material — AtUhoriiv 
to tako—~Otpfn by bye-law .] — Under 
H. S. O., 1887, o. 184, tho council of 
every toirnship moy, as necessity 


arises for thoir doinx so. exercise the 
right to take gravel, etc., from any 
particular parcel of land, having 
first declared tho necessity to oxIhX 
8c chowm & dcforibed the land ftoni 
w'hloh the znatorial Is to be taken, by 
a bye-law. — ilosK v. West Wawanosh 
Township (1890). 19 O. It. 294.— 
GAN. 

y. <£. 0^11 gurplna.] — A rood 

board acquired a quarry, Ac applied 

A A 
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Bed. Z.—MaleriaU for repair of highieaye: Sub- 
eede. 1 <fc 2 . A.] 

burn, & other buildings, on part of No. 158, & 
part of it wit ii a fonce ; he also cut oil a 
1 ornerol it. which had ever since formed part of the 
adjoiniii^; aiahJe lieJd, cleared out the old pit, 
An com Cl ted it into a pond i-JIeld: there had 
been a diHcontiniiarice of pobsc^ssion by the sur- 
veyors, An an actual possession by lor twenty 
years, An thex-eforo their rifS'lit was barred by 
seits 2, 2, of above Act.- Thrw v. Winqate 
(J 8tl2), 10 li. An *S. 7H ; 38 L. J. Q. B. 310, n. ; 
34 J. J\ 183, n. 

Annotulwn Refd. Smith Stockn (18GU), 10 l\ & 8. 701. 

gOl. .] — A gravel jiit & a road 

to it were allottx^d by coinrs. under an Inclosure 
Act to the surveyoi’s of highways of a hamlet 
for (he i«‘pair of its roads An ways. h>om 1837 to 
1803 the surveyors ceased to take gravel from the 
pit or to use the road, An took no steps to assert 
their riglit to the pit or road, but got gravel for 
the repair ol the highways from another pit two 
miles olT, wliich they purchased from time to time 
from jiitl.’s father An from pltf. Ti'he land allotted 
for the load & gravel pit wa.s entirely surrounded 
by old enclosures belonging Ac land allotted to 
pltf.’s ])i’edeccHHors in title*. In 1837 the tenant 
of the gr(*ater piut of the land in which the pit was 
situated lilled up part of the ))it, Ac from that time 
(ulti\ated the surface as arable land, togetlier 
with the adjacent parts of tlie field. In 1839 
another t(*nant ploughed up the remaining portion 
of IJic pit, which abutt<'d upon land in his occupa- 
tion, A also the allotted roruJ, which passed through 
oth<‘r land in his occupation ; An both continued 
t<o be (‘ultivated by pltf.’s tenants as arable land 
lioin that time till 18(13. In 1844 the tenant of 
pltf., who w'UH in occupation of the surface of the 
gr(*uter jmri of the pit, was elected one of the 
surveyors of the highways, Ac held that ofilce for 
one year. On a special case giving the ct. power 
to draw iiifereiu’es of fact //c/d ; (1) actual 

poHK'bsion of the gravel pit Ac road w’us taken by 
tlie tenants of the adjoining lands in 1837 Ac 1839, 
An theretore tlie titli* of the suiweyors of highways 
t-o t ho gravel pit A road had, by sects. 2, 3, of above 
Act become extinguished ; (2) the circumstance 
of the tenant occupying part of the pit being 
elected surveyor of highways niter pos.seHsion hod 
b<H‘u taken of it, did not interruiit the running of 
the lUTiod of limitation, as the charact<‘r of his 
possi'Bsion aa tenant under pltf. v\as not altered 
during Ids year ot otticc.- Smith v, Stoi k8 (1809), 
10 B. k S. 701 ; 3S L. J. Q. B. 300 ; 20 L. T. 740 ; 
34 J. B. 181 ; 17 \V. B. 1133. 

802. Subsequently acquired compulsorily — 

Disposal of proceeds of sale.J - J^and allotted by an 
inolosure luvai'd of 1831 to a highway sui'veyor 
for road mat dials w^aa bought by a railway co. 
under theii* compulbory powers. Tlio purchase 
money was imid into ct., the dividends thon'on 
being paid to the surveyor for the time being, 
Upon application by an urban district council, as 
the present highway authority, for pay-ment out 
to them of the capital: Held: subject to the 
consent of the Uical Oovt, Board, the money 
might be paid out to the council under Lands 


Glauses Act, 1845 (c. 18), s. 09, as they had become 
absolutely entitled to it imder 39 Ac 40 Viet, c. 62, 
8. 1 . — He Bkumby An Frodingham Urban Dis- 
trict Council (1904), 69 J. P. 96 ; sub nom, lie 
Brumby Ac Fjuidingham Urban District 
Council, He Trent Ancholine Ac Grimsby 
Ky. Co., 3 L. G. It. 268. 

803. Disposal of exhausted allotment — 

“ Fair & reasonable ** price.] — Applt. was the 
owner of land adjoining an exhausted gravel pit, 
the soil of which had been previously dotted to 
the surveyor of highways under Highway Act, 
1835 (c. 50), 8. 48. The highway board in whom 
wen* vested the powers of surveyor of highways, 
apjilied to justices at a special sessions to fix the 

rice at which the pit should be sold. The justices 

y order consented to the sale of the pit, & fixed 
the price at £450, which, owing to special cir- 
cumstances, a gentleman in the parish was willing 
to give for it. It appeared that £135 6s. 6ci. was 
a fair Ac reasonable price, as between the highway 
board Ac applt. Ac the £450 a rt*asonable piice having 
regard to the interests of the parish only : — 
Held: (1) under Highway Act, 1836 (c. 60), s. 105, 
there was an appeal against the order to the 
quarter sessions ; (2 ) the justices were bound to 
fix Uio price of the pit fairly as between the adjoin- 
ing own(‘r Ac the parish, Ac not with regard to the 
intiTcsts of the parish exclusively ; Ac the smaller 
sum was the proper price.— 11. v. Drayton Hioh- 
w^ay Board (1876), 1 Q. B. D. 608 ; 46 L. J. M. C. 
126 ; sub uom, Griffin v. Drayton-in-Hales 
Highway Board, 35 L, T. 261 ; 40 J. P. 773 ; 
sub nom. K, v, Mainwaring, etc. (Stafford 
County JJ.) Ac Drayton in Wales Highway 
Board, 24 W. B. 756. 

804. Pit allotted under statute — Right to enlarge 
pit.] — The B. local boai*d having, under an Act 
of Bailiament, power to cut, dig, gather, carry An 
take away any quantity or quantities of gi*avel 
for the repair of mads, etc., from a pit belonging 
to pltf. : — Held : not bound to confine themselves 
to the original dimensions of the pit , but entitled 
to dig gravel laterally, so os to enlarge tlie area 
of the pit. — Ellis v. Bromley Local Board 
(1876), 45 L. J. Ch. 763 ; 35 L. T. 182 ; 24 W. B. 
716, C\ A. 

Anm>/a/iun ;-~Reld. SUles v. Fuibaui B. C. (1003). C7 J. 

273. 

805 Right to take material — Transfer with 
liability to repair.] — A highway w'as duly declared 
a main road. Before that time the highway 
surveyor of B. parish was entitled to take gravel 
from a pit for impairs. The county council under 
Jjocal Government Act, 1888 (c. 41), s. 11, claimed 
also to take ii*om the gi*avel pit : — Held : the 
right to the grav(*l passed to the county council 
u ith the duty to i*epair the liighway. — H^ Norfolk 
(’ ocNTY Council v. Bittering Highway Sur- 
veyor (1891), 58 J. P. 497. 


Sub-sect. 2. — From Other Land. 

A. JVasle Zand and Foreshore, 

See Highway Act, 1835 (c. .50), ss. 61, 62. 

806. Right to take stone from foreshore — 
Whether claimable by prescription or custom,] — 


its tuudo in tho Quairytjtg of the stouo 
An the pi'epamthm uf road luvtal & 
eareonlagii for ItH o^vn uee. Thoro waa 
a largo ourolun of Htoiie iu tbo quarry 
over Sc above tdl potwible future 
requireiuenU of the board, which sold 
tbiM eurplua alone to the public, 
expondlng pari of lui fuuds Ln propariusr 
Hurh stone for sale /iefd ; huutmueb 


as the Board had lawfully acquired 
the quarry head /Wc, Sc the quarry 
ooutalued a supply of maU*rial in excess 
ot the Board^s present or future 
requirements, it was entitled to sell 
the surplus. — A.'G. v, Hkathcotk 
I loxD DisriucT (Inhabitants) (1S94). 
12 N. Z. L. 11. 335.— N.Z. 
s. From Imd o%U$ide cKfffuaur* 


iroHve area — Of highway auihority 
— // paid for — Roads dt Bridges 
(Scotland) Act, 1878.1 — Khikburuh 
Maox8TRat£S V, Midlothian Cottntv 
OouNaL. 119111 S. C. 1167.— SCOT. 

PART VI. SECT, a, SUB-SECT. 2.— A. 

t. Statutory poinr to take stone 
from toasts — Vnaer Highway Act, 1831 
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Pltf by virtue of a grant from the Crown, claimed, 
ae lord of the manor of C., to be entitled to the 
beach or shore of the sea between high & low water 
mark. Defta. the surveyors of highways, took the 
stones to mend the highway of the parish. l^i)on 
a bill filed by pltf. against them, defts. put in 
their answer, denyii^ the right claimed by pltf. 
Sn insisting upon their right to take the stones by 
custom & also by prescription, & also under 
Highways Act, 1835 (c. 50) ; & upon a motion to 
dhiolve the injunction obtained by pltf. : — Held : 
the rights claimed by pltf. were legal, & must be 
decided by an action ; the ct. must consider which 
of the two parties was likely to sustain most injury ; 
notwithstanding the want of distinct evidence 
respi'cting injury, the ct. to prevent a possible 
mischief, would grant an injunction, & give pltf. 
leave to bring on action, but it refused to say tliat 
ho must do so. — Clowes v. Heck (1851 ), 13 Beav. 
347 ; 20 L. J. Ch. 605 ; 17 L. T. O. S. 300 ; 51 
E. R. 134 ; on appeal (1852), 2 Do O. M. G. 
731, L. JJ. 

Anntyfaiion : — Re!d. Confitablo v. Nicholson (1863), 14 

C. H. N. S. 230. 

807. .] — A surveyor of highways 

cannot justify a tn^spass, under a prescriptive 
riglit, or a cust-oin, to take stones from the waste, 
whether adjoining the sea-shore between liigh ^ 
low water mark, or olherwist*, for the purpose of 
repairing tlie highways of tlie parish. Sntdde : 
it would be a good justification to plead such a 
proscriptive right in the inhabitants of the parish 
alleging that the surveyor was one of ih(‘ in- 
habitants. — P adwick V. Knicuit (1852), 7 Kxch. 
851 ; 22 lu J, K\. 108 ; 10 L. T. O. S. 200 ; 16 
J. P. ,70. 437 ; 155 K. U. 1106. 

Anmiahoiia : - Refd. Constahlo v. NlcholHon (1803), 11 I 

C. B. N. S. 230 ; AuKtlii v. Amliuriit (1877), 47 L. J. Ch. 

407. 

808. To an action of trespass for 

breaking Ac entering certain land of pltf., Isung 
part of the sea-shore b<*tweeu liigh A low water 
mark in or adjoining tlie township of O., A taking 
gravel, stone's, sand, etc., defts. jdeaeled several 
picas of j list i[i<*at ion, some setting up a right in 
the inhabitants of tluj township of O. to take the 
gravel, etc., to be* UHe»el for the cultivation A im- 
provement of their lane! ; oth(‘rs claiming it for 
the necessary repairs of the* highways in the 
township ; othei*8 si'Uing up a i>je*.scriptive* right 
under a tliirty or sixty yt*ars’ use*!* re*s}>ee'tively ; 
A others claiming to exercise the right, as parish 
officer, for the repair of the highways : — Held : 
the pleas w(*re bad ; for tliat, se) far as they were 
capable of being construed as justifying unde^r a 
custom, such custom would bo void, being a claim 
of a profit d preiidre in alieno solo, wliich can only 
exist by grant or prescription ; A that, if the claim 
wore founded on prescription, it would be equally 
bad, inasmuch as it was a claim by peisons, wlio, 
not being a corporation, were incapable of taking 
by grant, A not being claimed in a que estate. — 
Constable v. Nicholson (1863), 14 C. B. N. S. 
230 ; 2 New Rop. 76 ; 32 L. J. C. P. 240 ; 11 W. R. 
098; 143E. B. 434. 

AnnotalUma : — Comd. lUvors v. Adams (1878), 3 Ex. D. 361 ; 

Goodman v. Slatasib Ourpu. (1882), 7 App. Ous. 633. Refd. 

Austin V, Amhurst (1877), 7 Ch. I). 689 ; Saltash Corpu. 

V. Goodman (188U}, 5 C. 1\ D. 431 ; Hough v. Clark Sl Hail 

(1907), 23 T. L. R. 682. 

809. Right to take stone from beach above 
hlghwater mark— Whether claimable by custom.! — 
(1) A special custom to take slilngJe from the 
beach above liigh water mark for the repairing of 


the highways of the pari8h» is bad as to such 
portion of the beach as is private property, btung 
a custom of a profit d prendre in another man's 
land. 

(2) Highway Act, 1835 (c. 60), does not <*in power 
a liighway board to take sliiugle from tlie oeach 
below liigh water mark for the repair of the high- 
ways, 80 as to cause an incroasid danger of en- 
croachment by the sea. — Pitts r. Kinosbiudge 
HiimwAY Board (1871), 25 L. T. 195 ; 19 W. R. 
884. 

810. Statutory power to take stone from waste — 
Under Highway Act, 1835 (o. 50), s, 51— Foreshore.] 

— Clowes v. Beck, No. 806, ante. 

811. Risk of encroachment by 

sea Increased.] — Puts r. Kingsiuiidgr IIigiiway 
Board, No. 809, anU\ 

See Highway Act, 1835 (c. 50), s. 52. 

812. Mountain sheep-walk in Wales.] 

— 1*1 if., claiming to bo the owner of a mountain 
in Wales, souglit to ri'strain deft, council from 
obtaining stone for highway repair from it. Defts. 
claimed the right to obtain the stone ns from 
“ waste land or common ground,’^ under above 
sect., A also di8pui(*d pltf.’s title, IMtf. proved 
no pap(*r tiih» to the land, but proved flint she was 
the owner of ct*rtain farms adjoining t ho mountain, 
A liad long bt'en accust-onied to let to t he tenants of 
thi‘8<* farms rights of grazing shec'p on the mountain, 
a particular paH of tlie mountain being appro- 
priated for tills purpose to eac h fann. There was 
no evidenci* of any title to the sial of t he mountain 
in tlie Crown or in any person other than pltf. : — 
Held : yiltf. had siiffieiently pwived ownership of 
th(* mount ain to sustain tlu* action, A the mountain 
was not waste land or eoinmon ground.-- Kco'it 
V, Towyn Ri;u\l District Council (10(17), 6 

I. . G. U. 10.50. 

813. River flowing through inclosed 

land.]- The provisions of above Bi»et., empowering 
a liighway authority f-o obtain i*oaa-miiking 
maU*rials in any “ waste land or common ground, 
river or brook ” without a justicers licence, do not 
extend to the gathering of materials from the bed 
of a river running through inr'losed land. — 
AlI.INSON V. CUMHEIUANI) COUNTY COUNCIL ( I 907), 
97 k. T. 187 ; 71 J. P. 398 ; 23 T. \u H. 606 ; 61 
8ol. Jo. 532 ; 5 L. (1. K. 871. D. 0. 

gl 4 , Discretion of justices to make 

order.) — By above sect., power is given to a 
surveyor of highways to g<*t A carry away gravel, 
etc., in any waste land or common ground. 

Applts. liaving refused leave to resps. to take 
gravel from a common, tlie latter applied to justices, 
who made an order und«*r Commons Act, 1876 
(c. 56), H. 20, on the oxpK*s8 ground that the sect, 
only gave them power to prescribe th(^ conditions 
under which the riglit given by liighway Act, 
1835 (c. 60), 8. 51, was to bo exercised, A that tliey 
had therefore no discretion to ri*fuse altogether to 
make an order ; —Held : the decision of the justices 
was wrong, A they had absolute discretion, under 
Commons Act, 1870 (c. 66), s. 20, to make or refuse 
to make an order. — Hayes Common Conhervators 
V. Bromley Rural District Council, [1897] 

1 Q. B. 321 ; 66 L. J. Q. B. 165 ; 76 H. T. 51 ; 61 

J. P. 104 ; 45 W. R. 207 ; 13 T. L. R. 130 ; 41 
Sol. Jo. 100, D. C. 

S 15 . What amount may be taken.] — 

The right to get materials from waste lands for the 
repair of the highways imder above sect, carries 
with it a power to stack such materials on the 


(e. 43), B . 80. J — Ltbix’s Trustbbs r. 
Forfabsbibx Hoai> TaiaiTBBS (1882), 
9 It. (Ct. of Setie.) 792 ; 19 So. L. R. 


539.— SCOT. ^ R 

n. jUver flowing through 

incloBtd temf.1 — Lybix’s Trubtkes t>. 


FoiiFAiisniHK Road Trustxrb (1882), 
9 11. (Ct. of Sets.) 792.— SCOT. 
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Highways, Streets and Bridges. 


Beet. S.—MaleriaU for repair of high^yaj Sul>- 
eeet. 2, A ■ & H. Seete. id : 5: Stib-eict. 1.] 

WA«to lands for a rr^asonablc time, such a power 
hein^ reasonably necessary to enable the statutory 
rights to be carried out. The amount of matxTials 
so got under above sect, is limited to such as in the 
discrc'tion of the surveyor is necessary for repairs 
in immediate contemplation, though the express 
limitation in the sect, only extended to the carrying 
away more than the authority was entitled to. — 
JlUSSKIX (KaHL) V, MlDIUTIlHT RUUAI. DlSTIilCT 

OoimriL (1908), 08 L. T. r,30 ; 72 J. P. 180 ; 24 I 
T. h. R. 808; 0 L. (i. K. 402. I 

gie. Right to stack surplus Included.] 

— IlrsMKr.L (Kahl) v. Midiiuust Ruual District 

(.’OUNOIL, No. 81.*), ante. 

//. hidoscd L(wd* 

See Highway Act, 1885 (c. TiO), ss. /53, 51. 

817. Excepted lands — ** Garden ** — Construc- 
tion of turnpike Act.] -I^iwer for trustees of turn- 
pike to dig for gravel, except in gardens :—-Hcld: the 
exception exUmded tf) fields pJani<*d with garden 
stufT. irroiiKH V, JlKANi) (1751), Amb. 105; 
27 K. R. 07, L. C. 

818. “ Avenue to a house ** — Not exempt 

from user for carriage of material.] — A lic<mee may 
be granted to get materials for the rt'pair of the 
liigliways und(‘r Highway Act, 1835 (c. 50), s. 54, 
altliough tiie luatenals wiicn got must be carried 
away by an “ avenues to a liouse,*’ the exception 
of such an avcuuie {ivter alia) in the sect, referring 
only to the digging oi* getting of tlu* materials, 
not to tlie carrying of them away wiien got. — 
liAMSTHilN V, Yeatks (1881), 0 Q. B. I). 588; 60 
lu .1. M. 0. 185 ; 41 B. T. 012 ; 45 J. P. 588 ; 20 
\V. R. 028, D, (\ 

819. Park— Whether land In question a 

park — Jurisdiction of Justices to decide. |— On an 

application by a Hurv<»yor of highways for a 
lictuico under Highway Act, 1885 (c. 50), ss. 58, 54, 
the justices matie an ordiu* authorising luiu to take 
materials for a period of five years from certain 
enolosc'd land which in the opinion of the High Vi. 
was a park : -’Held : (1) th<* question whether the 
land was a park or not wfis om* whicii wiis X)re- 
liinlnary to tlu> exeiriso of the jurisdiction given 
by the st^atule, the justiec^s could not by w'rongly 
deciding that, the land was not a park give them- 
Btdves jiirisdiction in the matter ; (2) a licence, to 
hi\ valid, must not jjuriiort to operate for a kmger 
period than is noccssiiry for the execution of rejiairs, 
At the licence, being for a period of llvt* years 
wdt hout reference to the necessities existing at the 
<lat.o of it« grant, was bad.— R. v. Braufoud, 
11908] I K. B. 305 ; 77 L. J. K, B, 475 ; sub uom. 


R. V. Bradford, Fa p. Chambers, 98 L. T. 620 ; 
72 J. P. 61 ; 24 T. L. K. 195 ; 0 L. G. R. 333, D. C. 
Annoialians : — At to (1) Bcfd. May v. Mills (1914), 30 

T. L. H. 287 ; R. v. lUoonieburj' Income Tax Comrs., 

11915) 3 K. B. 768. Ah to (2) Expld. K. v. Adams, Ex p. 

Pope, 11923] 1 K. B. 415. 

820. What licence of magistrates must show — 
Nature of material required.] — An order of sessions 
under a turnpike Act for entering upon land to 
provida materials, should show a notice to the 
occupier, under the Act, & of the kind of provision 
for repair wanted ; also of the fields where it is 
intenefed to search ; & should award a satisfaction 
to owner, & occupier, if distinct. — R.. v. Manning 
(1757), 2 Keny. 561 ; 1 Burr. 377 ; 90 E. K. 1279. 
Annotation : — ^Befd. Taylor v. Clemson (1844), 11 Cl. & Fin. 

610. 

821. Repairs for which granted.]— A licence 

granted by justices under Highway Act, 1835 
(c. 50), authorising a highw^ay autliority to take 
from inclosed land materials for the repair of 
liigliways is not bad on its face because it does not 
specify tli(‘ precise period during which it is to be 
operative or because it is granted in respc^ct of 
unspecified repairs. — R. v. Adams, Kx p. Pope, 
[1023] 1 K. B. 416 ; 92 L. J. K. B. 120 ; 128 L. T. 
597 ; 87 .f. P. 61 ; 89 T. lu K. 165 ; 67 Sol. Jo. 
315 ; 21 L. G. R. 141, I). V. 

822. Lands to be entered.] — R. v. Man- 

ning, No. 820, ayite. 

323. Wood forming part of larger 

wood.] — A highway surveyor applied und(‘r 
Highway Act, 1835 (c. 50), s. 54, for an order to 
take materials for highway rt‘pairs out of a wood 
of H. The wood consisted of 13 acres, & was part 
of a larger wood of 100 acres : —livid : the order 
was bad for not specifying (he part of the wood 
whore the materials wvrv> to bi‘ taken.— H ooper 
V. lUwKiNS (1880), 51 J. P. 216 ; 2 T. L. R. 805, 
D. V. 

324. Duration of licence.] - R. v. Adams, 

IJxp. Pope, No. 821, aufe. 

825. Duration of licence.] — A licence granted 
by justices to g(‘i mat/crials from inelot^od laud for 
the ix^pair oC the higliways uiuler Higliway Act, 
1885 (c. 50), 88. 58, 51, does not cuiitinue 
indeflnit<‘ly, but is limited to tlio necovssiiies of the 
particular occasion in respect of which it w^as 
granted. — M an vers (Earl) A; Brow'xk v. Bartho- 
lomew (1878), 4 Q. B. 1). 5 ; 48 J.. J. M. C. 3 ; 
89 L. T. 827 ; 48 ,1. P. 54 ; 27 W. K. 167, 1). C. 
Annotations Consd. U. v. liradford. |U)0S] I K. B. :i(»5. 

Expld. U. r. AdamM, hx p Pop**, IIDJ.J) 1 K. B. 415. 

Mentd. Uufwell v. MUlUurKt II. 1». (’. (l'.*0s), os L. T. t>'60, 

826. ,]- R. r. Bradford, No. 819, anfe. 

827. Compensation — Who entitled — Owner & 
I occupier.] — R. r. Manning, No. 820, auie. 

I 828. Jurisdiction to award.] - 18 (ieo. 8, c. 78, 
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b. Rxerpted htndt — ** Orehartl.**) — 
It 1 h a oondition prtMX}dont to tho Jiirih- 
diction ot JuNticcH to mako an order 
under Grand Jury (Irulaiid) Act, 1»3G, 
H. 162. authorisinir entry on landa to 
tako road xuatoriiUB, that the lundM 
are not an orchard ; ft thoir decinion 
that it In not an orchard ma> he 
oballonirod on certiorari . — H. (Dk 
V nacn) r. guKKK*s County JJ., lIUU8j 
2 I. K. 2K5.— IR. 


q. .J — iL (Daucy) r. 

County Caulow JJ., 11910] 2 1. It. 
313.— IR. 


d. “ Planted tmlA.**] -Hkn- 

DKHSON'B THUSTURS V . DUNFKHM- 
UNE D, C. (1899}, 2 F. (Ct, ot Sow*.) 
104 : 37 So. L. U. 119 ; 7 8. L. T. 

242.— SOOT. 


f. — ShinpU hank.] — In an ac- 
tion by the proprietor of an eatate 


ngaltmt tho Oninty Council for inter- 
«llct oKHintit defenderfl reinovlnir eGinoa 
from tho Hhlnerlc bank which lay along 
a river on the entate, tho dcfonco wan 
that defenders were entitled, as tho 
road authority to remove tho stones 
in respect that tho shingle hank was 
open uncultivated land or waste within 
General Turnpike Act. 1831, s. 80, 
or if it was enclosed land, that the 
stones wore not required for pursuer’s 
private use. Ou tho facts : — IJrld : 
the shingle-hank was enclosed " land ** 
within the Act, & stones were required 
for pursuor’a urivate use. — Grahamk 
V . St. Cybub district Committee of 
KlNCAKDlNKSillRlC (1900), 2 F. (Ct, of 
8ess.) 67 1 ; .37 Sc. L. R. 479.— SCOT. 

f. — - Inclosed land planted as 
shelter to house.) —In an action to 
restrain a district ooniuUttee from 
taking road material from ground In 
the proximity of a mansion-house 


jifia ; 


...... LIU’ Kri'uim in qiieeiiou Was 

‘ Ineloficd ground planted as hhelter 
to a houM*” within the exception ui 
(Jeneiul Turnpike Act, s. 80. — Uven- 
RTONE r. Dunoek Dihihiut Com- 
MirTKE OK FoRT'AH COUNI Y COUNCIL 
(1920), 57 Sc. L. U. 094,— SCOT. 


827 i. Compensation — Who entitled — 
Owner dr ocrupier,] — An ow’ncr in 
fee-simple in occupation of lauds is 
iu»t entitled to compensation tor 
damage over & above the surface 
damage oamwd by the removal of road 
material, save where materials aic 
taken from any quarry or gravel pit 
bond /We demised, with liberty to work 
same. — Bruton c. Tipperary C^untt 
Council, South Hidino, 11913] 2 
1. It, 468.— IR. 

g. Necessity to shotn extent of opera- 
tions.] — The onus is on a district 
municipal council entonng on land tk 
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68. 27 & 29, authorising surveyors of highways to 
take & carry the refuse stones from quarries for 
the repair of the highways, making sati^ac’tion for 
damage done to the lands of any person by carry- 
ing away same ; & directing that if the eurveyoni 
cannot Agree with the landowners upon the amount 
of such satisfaction, it shall bo settled &> ascer- 
tained by an order of justices ; &> providing further, 
that no pltf. sliall recover for any ti-espass, ok*., 
if knder or suflicient amends bo made before action 
brought ; & tliat in cose no such tender bo made, 
deft., by leave of ct. before issue joined, may pay 
money into ct. : — Held : surveyors, having broken 
a new w’ay over pltf.’s land, in order to carry such 
makrials for repair, in a case where an old but 
ciicuitous road existed before ; & having, after the 
damage done, Ac after an action of trespass brought 
against them, paid money into ct. by way of 
amends ; the sulliciency of such amends cannot 
bo queslioned at 7n8i prhuH ; the statute having 
referred the quantiun of amends, if not agi’eod 
upon, to the decision of justices of the jieace. 
But it seems to be competent to pltf. in such action 
to show that the ni*aking of such now road over his 
land was maliciously or wantonly done by the 
surveyors, A: not for tlu* necessary or convenient 
cari'iage of the materials over the land for the 

urposes of the Act ; A: in such ciise li<* would not 

e concluded by th(» amends tendered or paid into 
ct. — B oyfiku) e. roHTKR (IMl), 13 East, 200; 
101 K. B. 310. 

Annoiiiiiou<i •— Consd. JVtrrs r. CMurMoa (1844), 7 ISltin. & Cl. 

64t>. Reid. K. V, C’uJiibtrlaiid J,l. (1822), I P. 8c L\ 04. 

829. For what matters— Whether stones 

gathered off enclosed land.] — ruder Highway 
Act, lh35 (c. 50), s. 51, justices are entitled to 
grant the surveyor of liighways a licence to gather 
stones upon mdosed land within the parish for 
tJie rejmir of its liighways, without making any 
coniiHUisation to th<‘ owner for tli(‘ value of such 
bton(‘s. Alki:sfoui) Bth \l Saniiauy Avtiiouity 
r. Sam (KSM). 7 Q. H. 1). 210 ; 50 L. ,1. M. (k 
103 ; 45 L. T. 73 ; 45 .1. P. 010 ; 20 W. B. 741, 
D. (k 


Sect. d.-CONIRACTS FOR REPAIR OF fflGH- 
WAYS. 

830. Disquallflcation from contracting — 
Whether member of local highway authority in- 
cluded.] — \ot withstanding lx)eal Government Act, 
1801 (c. 73), s. 25, a rural district councillor is not 
a surveyor of highwa>s nor subject k> pcnalti<»s 
under sect. 40 of the Highway Act, 1835 (c. 50), 
for lotting to liiiv a kam to bo U8<.‘d in repairing 
liighways within the district of the council of which 
he is a member without any licence in writing from 
tw’o justices of the peace, Ac for receiving payment 
from the council in rt‘spect thereof. — Buckley v, 
Hanson (1808), 77 I.. T. 001 ; 02 J. P. 110 ; 42 
Sol. Jo. 108 ; 18 Pox, Ck C. 088, 1). C. 

831. Effect of adoption of Local Government 
Act, 1858 (c. 97) — Work done within two months 
of adopting resolution.] — Pltf. Ac defts. entered 
into a contract w'hert^by jiltf. agreed to supply 
gravel Ac execute repairs of roads in defts.* district. 


In a portion of defts.* district a itjsolution to adopt 
above Act was passed on Mar. 24, 1860, Ac, after 
the lapse of two months, as required by the pro- 
visions of the Act, had the force of law\ Pltf. 
sued defts, for cost of gravel supplied Ac repairs 
executed on the roads in such portion during the 
two months. Defts. disputed their liability; — 
Held: defts. w’oi*e liable. — 1)ui\"ER v. Kingston 
H iniiWAY BoAun (1871), 24 L. T. 480 ; 35 J. P. 
690 ; 20 W. B. 20. 

832. Stamp duty — ** Contract relating to main- 
taining Ac repairing of highways *’ — Agreement as to 
payment of contribution due by district council.] -- 

On Nov. 20, 1807, lui agreement w^as made between 
applts. Ac the urban district council of hk, wiioreby 
the payment for the year ending Mar. 1898, in 
pursuance of tlie Local Govermnent Act, 1888 
(c. 41), tow^ard.s the cost of maintenance, A: repair 
Ac reasonable improvement connected with the 
maintenance Ac repair of all main i^oads wdthin 
the district of tlie urban council, w^as llxed at a 
certain sum. The money was to be jiaid in four 
instalments, Ac there was a proviso that nothing, 
cxcejit as expressly doclartMl, should alter the 
rights Ac liabilities of the parties tliereto ; — Held: 
tliis was not an agre(*m(‘nt made pursuant to the 
Highway Acts for or relating to tlie making, 
maintaining, Ac nqmring of highways, which w'ould 
only reiiuii'e a Oc/. skimp, but that it was made 
under the liocal Government Act, Ac carnt^ under 
tlie heading “deed of any kind whatsoever not 
described in the sch(‘<iule “ of llie Skimp Act, 
Ac so r(*quiivd a lOs. stain]).— Gum ukhtj^nd 
( kllTNTY (\)UNC’JL V, IniAND BkVENUK (VlMUS, 

(1898). 78 L. T. 079 ; 02 J. P. 407 ; 14 T. L. B. 
408, D. a. 

JnimttUum • Folld Southfunpton County C’ouncil r. I. 11. 

(’oinrH. (IU06), 1)2 h. T. 

833. .] When a county rounoil 

make an agr(*ement under s(‘al with a district 
council under lx>cal Government Act, 1888 (c. 41), 
8. 11 (1), for the nqiniring, maintaining, Ac keeping 
in r(>pair main roads in th(‘ir district, sucli an agree- 
ment is not an agreement “ matlo or enki'cd into 
pursuant to Highway Acts for or relating to the 
making, mainkiiuing, or n'pairing of highways “ 
within tlie srlu'dulo ki the Stamp Act, 1891 (c. 39), 
which would require a Od. stamp, but comes within 
the heading in that schediih* ; Deed of any kind 
whatsoever not described in this schedule* “ , Ac 
tlierefore requires a 10s. st ami).— Southampton 
( k)UNTY Council r. Inijind Be venue Comhs. 
(1905), 02 1.. T. 304 ; 09 J. P. 105 ; 21 T. J.. K. 
199 ; 3 L. G. B. 1000. 


Sect. 5.— HIGHWAYS REPAIRABLE BY 
INHABITANTS AT LARGE. 

Suii-SKCT. 1 .— In Genekal, 

834. Distinguished from highways repairable 
ratione tenuree.l — (1) An action for personal 
injuries sustained by one of the public owing to the 
non-i*cpair of a iiighway, does not lie against a local 
board of health constituted under the Public 
Health Act, 1848 (c. 03). (2) By 15 Ac 10 Viet, 
c. 42, 8. 13, the term “ highway “ in Public Health 


taking any timber, btoncH, gravol or 
other material for lepairo of roatlB, etc., 
to bhow what la mumded to be taken, 
U the cxtoul of the opi^ratious to be 
carried on, — C ook v. North Van- 
eouvKR District Cori**v. (1911), 10 
B. C. It. 129,— CAN. 


h. Power to hkat,\ — Wbiibon t>. 


Blairoowiuk Distiuct Committkk 
(1897), 21 11. (Ct. of Soiw.) 519.— SCOT, 


PART VI. SECT. 4. 

k. NeccMsity for corporate §eal .] — 
To bind a corpn. by an oxeontory 
contract to purchaMo from pltf. aU 
gravel required fur repair of a road for 


an indoflnlto period, w'ould require 
an agreement under their corporate 
beak — H ill r. Inokusol & Port 
BURWELL (lUAVKL ItOAI) CO, (1900), 
32 O. li. 194.— CAN. 


1. CorUrart not made in. accordance 
wUh bye-law of cor/H)ration — Jetton 
by raUpayrr.] — Dwyhk e. Ottawa 
CoHPN. (1898), 25 A. H. 121.— CAN. 
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8eci* 5 * — Highways repairable by inhdbiiarda at 
l arge: Suh-sects, 1 , 2 3, >1. B. (a).] 

Act, ]848 (c. 03), «. 08, by which hiKhways are 
vested in the Jocal board, sliali mean “ any high- 
way repairable by the in}ja})iiant8 at large ** : — 
Held : the words “ iY‘pairable by the inhabitants 
at large ” are us(*d in rontradistinciion to repair- 
able by individuals raiionc ienurw ; & on demurrer 
to a declaration alleging it wa.s tiie duty of a local 
board to rej)Hir a i>ublic footpath, it must be taken 
tluit it was a highway repairable by the inhabitants 
at large. -(liTJHoN v. PjtBJSTON (3 okpn. (1870), 
L. It. 5 Q. II. 218 ; 10 B. Ac S. 912 ; 39 h. J. Q. B. 
131 ; 22 fi. T. 293 ; 31 .1. P. 342 ; 18 W. K. 089. 


AniuiUUumH :-~'A8to (1) Distd. K< iittj. Wortiaii*? L. B. (1882), 
10 Q. Ji, 1). 1J8. Could. JMooro v. Jjnmhcih Water- 
woikH t’o. (1880), 17 Q, B. I). 402. Distd. Tucker v. 
Ajtbridjje lll^hwuy Bimrd (1888), 68 J. P. 87. Apprvd. 
sApld. (‘owley v. Nc>vinarkot L. IJ., (18921 A. cT 345. 
Comd. Oliver v. llorsliain Jj. B., ThoinpRon t>. Brighton 
(yjn>n. {.W3). J. Q, B. 181 ; Maguire «. Liverpool 



((8961 A. C. 433; JXiwHon v. Blnglcy TJ. (19111 2 K. b! 
3^ « V. Bailey Corpn. (1875), 

Ju. JC. 19 Lu* 375. 


836. Whether street necessarily Included — 
South Wales.]-- The eomrs. aj)poiiited in pursuance 
of the Houlli Wales Turnpike Act, 1844 (c. 91), 
by w’hich Act, al.so, the roads of tlie county of 
(daniorgansbiiv w(‘re V(‘st«‘d in deft, board, 
dir<'ctod that a certain road sUuatcul within the 
borough of S. should bo continued as a turnpike 
road, Ac in 1813 a toll-gate was erect(‘d on it, at 
which lolls have been collecU‘d up to tlio lireseni 
time. In tlu* >ear 1850 a provisional order W'as 
made, by wJdeh the Public Health Act, 18i8 (c. 03), 
was amdied to the boixiugh of S., Ac a local board 
of health for the borough was appointed. Bv tlio 
sect. 08 of tliat Act it is provided that all present 
Ac future streets, being highways within any dis- 
tinct, shall vest in Ac be undt'r the management of 
the local board of lu^alth, Ac that board is dimn'U^d 
to re])|ur these roads. By 15 & 10 Viet. c. 42, 
s. 13, it is de(’laTx*d that the w’ord highway ** in 
sort. (18 sluill mean “any highway repairable by 
the inhabitants at large”; -Jlfld : though the 
W)ad m question w-as in fact a street, it wnis not a 
hlghw'ny repairable by the iuliabitants at large,” 
Ac thm‘foi*e had not beeomo vested in the local 
board of licallh, but luul rmnained vest^nl in A 
Hubj<^ct to the powers of deft, board. — H wanska 
1mi»K()vemknt Ac Tuamways Co. r. IJounty Buad.s 

(1879), 41 L, T. 

oiftj j 43 J, x*. 798, 


SiTB-HKCT. 2 . — Who auk Liable. 

; ** — Indictment against the 

imiabitants of a parish for not repairing a road, 
1 Jon, tliat tho inhabitants of a particular district 
witiun the parish liavo iramomonally rc'paired all 
the i^ads within that district, of which the road 
mdicted was one : this plea was good, 

‘ consideration for the 

liability of the luliabiLiiits of tho district. 

♦ Hof of the common law, 

that highways Ac bridges art', except in certain 
r!r <'ase8» to bo repaired by the inhabitants 

of tho territory whennn they are situate, as a 
eWe upon the land within that territory, to be 
aeirayod by the occupiers for the time being ; the 
ohargo is upon the land» under which word houses, 


etc., are included, & upon tho inhabitants in respect 
of the land, not in respect of their person or 
residence. An occupier of land is chargeable 
although he reside elsewhere ; a resident, not 
being an occupier, such as an inmate or servant, 
is not chargeable (Lord Ellenbobough, C.J.). — 
K. V. Ecclesfield (Inhabitants) (1818), 1 B. & 
Aid. 348 ; 106 E. R. 128 ; previous proceedings 
(1816), 1 Stark. 393, N. P. 

Anmyfaiinna : — Coasd. H. t>. West Hiding of 
4 B. Ac Aid. G23. Expld. G. W. By, 

SurveyorH of BighwayH (1861), 25 J. 

K. t>. Ashby FolvUle (I860), L. R. 1 Q. 

11. V. Kollott (1875), L. 11. 10 Q. B. 469. 

Sarum (1845), 7 Q. B. 941 ; R. v. Central 
36 L. T. 798. Mentd. Freeman t>. Hoad 
174 ; Brocklebank v. Thompson, [1903] 

837. Occupiers.] — Fawcett v, Powlis, No. 909, 
post. 


Yorkslilre (1821), 
, V, Donchworth 
P. 342. Conii^. 
B. 213 Expld. 
Refd. H. V. New 
Wlngland (1877), 
(1863), 4 B, & S 
2 Ch. 344. 


Sub-sect. 3. — To What Uighways 
Iaability extends. 


A. At Comynon Law, 


838. General rule.] — R. v, Shourditcii (In- 
habitants) (1639), March, 26 ; 82 E. R. 390. 

839. .] — A private way is to be i*epaircd 

of common right by that vill or hamlet w'hei*e it 
lies, but a public liighway is to bo repaired by 
the whole parisli, unless some person is bound to do 
it either by prescription tenure or encroat‘hment. — 
Anon. (undat<Hi), 3 Kalk. 182 ; 91 E. H, 764. 

840. ,J — Austin’s Cask, No. 2, ante, 

841. .] — The inhabitants of every parish 

of common right ought to repair tho liighw^ays. 
Thei'eforo if particular persons are made charge- 
able to repair tho ways by a statute latcdy made, 
Ad they become insolvent, the justices of peace may 
put that charge upon the rest of the inhabitants 
(Hoi.t, C.J.).— Anon. (1698), 1 lid. Ra>mi. 725 ; 
91 E. R. 1384. 


jinmtuuums uonwi. R. r. uxloraHhire (1825), 6 Dou. & Ry. 
K. B, 231 ; H. v. Bradheld (1874), L. R. 9 Q, B. 552. 

842. .J — K. V , Cheat Broughton (In- 

habitants), No. 907, j)osf, 

843, ,] — R. V , Leake (Inhabitants), No. 

225, a/dr. 


844. .] — R. r. Hatfield (Inhabitants), 

No. 902, pos/, ' 

845. Application of rule — Party primarily liable 
insolvent.]— Anon. (1698), No. 841, a/Uc, 

846. Failure of party primarily liable to 

repair.] — R. v. Heaven, No. 915, jjost, 

847. Limited liability imposed on others by 

statute.] —If the inhabitants of a township, boimd by 
proscription to repair the roads within tho town- 
ship, be expressly exempted by the provisions of a 
rood Act from the charge of repairmg new roads 
to be made within the township, that charge must 
necessarily fall on tho rest of the parish. — ^R, v, 
Sheffield (Inhabitants) (1787), 2 Term Rep. 
106 ; 100 E. R. 58. 


JSXpia. R. V. Oxfortlshlr«> (1825), 4 B. & C. 
1^4. CoMd. Little Bolton r. 11. (1843), 12 L. J. M. C. 101 ; 
Cubit t V. (1873), L. R. 8 C. P, 704. Wlllca t?. 

WalUrwton (1863), 32 L J. C. I>. 86. Kantd. 11. v. United 
Kingdom Kloctrlo Telegraph Co. (1862), 6 L. T. 378. 

848. ExeepUons to general rule — Particular 
persons liable — ^Must be certain.] — K. v, Hatfield 
(Inhabitants), No. 902, post, 

By custom or prescription.]— 

Sect. 0, sub-sect. 3, post, 

By statute.] — *Scc Sect. C, sub-sect. 2, 

post. 


Highways in particular township or district.] 

-See Sect, 6, sub-eeot. 4, posL 
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JB. Highways Constructed under Staluie^ 

(a) Incloaure Acts. 

849. Road set out as private road — Declared 
by commissioners to be repairable by public — 
Ultra vires.] — The comrs. appointed by a local Act 
which enacted that the pubuc roads to be sot out 
by them should be repaired in such manner as 
other public mads arc by law to be repaired, &> that 
the private roads should be repaired by such person 
or persons as they should award, have no power 
to impose on the parish at large the burden of 
repairing any of the private roads set out in pur- 
suance of the Act. — R. V. Cottingham (In- 
HABirANTB) (1794), 6 Term Kcp. 20; 101 E. li. 
413. 

Aiitudaiions : — Confld. A.-O. v, Tamworth P. D. C. (1901), 

85 L. T. 190. Apld. A.-G, Ac Settle K. 1). (J. v. LuiDbtiale 

H. D. C. (1902), 80 L. T. 822. Refd. K. v. Kdmontou 

(1831), 1 Mood. Ac R. 24. 

850. .] — R. V. Richards, No. 

1009, post. 

Powers of inclosure commissioners, generally, 
see Commons, Vol. XI., pp. 09 et seq. 

851. Subsequent dedication & public user.] 

- R. V. Wright, No. 180, ante. 

852. J — R. V. Bradfield (In- 

habitants), No. 20u, ante. 

853. Non-compliance with statutory require- 

ments — Justices* certificate of completion.!-— By 
an Act for inclosing lauds in several pai’isnes A 
townships, it was directed that tlie allotments to 
be made in respect of certain messuages, etc., 
should be deemed ]part A parc*el of the townships 
respectively in whicli the messuages, etc., wore 
situate. The comrs. under the Act were directed, 
in their awai'd, to make su<'h orders as they sliould 
think necessary & proper concerning all public 
roads, “ A in what township A parish same are 
respectively situate,” A by whom they ought to 
be repaired. 'I'he comrs. by their award directed 
that tiiere should be certain roads. One of these, 
posst'd between new allotments. The road was 
ancient. The part of the cojuinon over whicli it 
ran, before the award, was in the township of 
11., A the road was still in that township unless 
its situation was changed by the local Act A the 
award. The new allotments on each side were 
declared by the award to be in other townshiiis 
than JI. The award did not say in what townships 
the road was situate, nor by whom it was repair- 
able : — Held : the Act, by changing the local situa- 
tion of the allotments, dSd not, as a consequence, 
change that of the adjoining portions of road, A 
thei*efore the road in question continued to be in 
H. Under 41 Geo. 3, c. 109, s. 9, a road continued, 
as well as a road newly made, under the award of 
comrs. of inclosure, must be declared by justices 
in special sessions to be fully completed A repaired, 
before the inhabitants of the district can be indicteil 
for not repairing it, — R. v. Hatfield (Inhabi- 
tants) (1835). 4 Ad. A El. 166 ; 111 E. R. 766. 
Annotations R. v. Crlcklado St. Mary (1850). 15 

L. T. O. S. 296 ; R. v Arnoiild, etc. (Berkshire JJ.) (1857), 

22 J. P. 645 ; R v. East Ha<rbourno (1859), 23 J. P. 116. 

854. .] — By an Lnclosure Act, mcor- 

porating 41 Geo. 3, c. 109, the general inclosure Act 
in force at the time, the comrs. for inclosing certaui 
common lands were authorised to stop up, divert 
or alter any public ways over the waste, with the 
concurrence of two justices. They were also 
empowered to set out now ways, which, when 
certified by two justic<*a to be complete, wen* to be 
repaired by the parish. Before the iru losure Act, 
a public bridleway led across a common. There 
was no definite track where the land lay open. 
The comxB. ordered the common to be inclosed, A 


set out a road thirty feet wide, with the same 
termini A in the same line as the old bridleway, A 
in their award directed that it should be a public 
bridleway A a private carriage road for certain 
persons, who should kot^p it in repair. The road 
was set out accoixlingly. On the trial of an 
indictment against the jiarish for not keeping it in 
repair, no onler or certificate of justices was 
proved: Held: the old public way was never 
effectually stopped ; the defined roa<i set out was 
in effect the same way ; A the parish were still 
liable to repair it as a bridle road, A were not 
exonerated by the fact that it was now sot out os 
a private carriage itmd also.- -B. r. ('ru^kt.adk 
St. Sampson (Inhabitants) (I860), 11 Q. B, 735 ; 
4 New Mag. ('as. 112; 19 L. J. M. ('. 169; 15 
li. T. O. S. 296 ; 11 J. P. 401 ; 14 Jur 600 ; 117 
E. R. 283. 

Annointum : Mentd. R. v. Ruhe>oU (1854), 2.1 li. J. M. Ci 

173. 

865. .] Upon an iiidictmeut for the 

non-repair of a public carnagi' roml, it appeaixid 
that tJio road w/is an ancient highway ; that 
eighteen yeai'S ago the indicted parisli, wliertnn tin* 
1 ‘oad was situate, was Inclosed under 6 A 7 Will. 4, 
c. 115, which incorporates 41 Geo. 3, c. 109 ; A 
the road was describc^d in the award. Before the 
award the coim*s. made an alteration in flu* original 
road by straightening A widening it, but t he whole 
of the original road was comprehended in ih(» 
existing road as sot out in the aw.iid. Iloth before 
A since tlio award tlie poi'isJi liad repaired it, but 
no steps had been taken by the comrs. for putting 
the road into complete r<‘pair , there never was 
any declaration by justices that it bad be(‘n fully 
completed A I'epaired, A no proceedings Jiad been 
taken under llighway Act, 1835 (c. 60), a. 23, 
It passed through alJotablo laud on both sides 
except tiiat a small ]>ortion on one side was an old 
inolosure : -'Held : the j)ariHJ) was not liable to 
repair the road. -R, v. Mast IIagboithne (In- 
habitants) (1859), Bell, (’. C. 135 ; 28 L. J. M. (’. 
71 ; 32 L. T. O. H. 338 ; 23 J. P. 1 16 ; 5 Jur. N. H. 
310 ; 7 W. R. 236 ; 8 Cox, C. C. 136, (J. C. R. 

Annniatitms :-RM. WlllianiH v. K\ton (l8.'i9). 7 W. H. 

291 : LclKh H. C. r. King:. 11901) I K. B. 747 , (^ibnbO 

V. Waltou-upon-Tliaruca Diatrict (Jouucll, 1191 IJ I K. B. 

481. 

856. .] — Previously to the passing of the 

lf»cal A i)er8onal public Acts after mentioned, a 
dtstrict was extraparochial A uninhabited. A 
local Act (*mpowered comrs. to divide tin* district 
into allotments, A set out roads, whicli, upon the 
confirmation within a certain time, of a c(>T‘tificato 
fi*om the surveyors, but not befoie, w(*re to be 
repaired by the inhabitants of tlie respective 
parislies, townships A places having right of 
common in tJie district. The conjr.s. sol out a 
road, which was used by the public ; but no certi- 
ficate was over made ; A the time for confirmation 
expired. A further local Act rociU*d that it would 
bo of jiublic utility if the lands, roads, etc., of the 
distric'ts were made to constituUj distinct town- 
ships, A if the public laws in force concerning 
constables A for tlio relief of the poor were put 
in force in such townships ; A enacted that a 
certain part of tlio district, comprehending the 
road in question, sliould bo the township of M, ; 
that all public laws in force or t^i bo made relating 
to constables or tlie relief of the jioor sliould bo put 
in force in the townships in like manner as in any 
parish ; A that the inhabitanf^s A oeeupiers in 
any township should not be liable to contribute 
to tho relief of the poor, or to any other parociiial 
rates, in any other parisli, etc , A vice versd. 
Overseers, chapelwardcns, surveyors of the Idgh- 
ways, A constables were also re^arly appointed 
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Se€(^ 6. — JSightoaya repairable hy inhdbiianie ai 
large: Sifb-seof. 8, B, (a)> (b) <fe (c), cfe C.] 

in M. Highway rates were laid ; & some repairs 
p^ormed by the township upon the road : — 
Meld : the inhabitants of M. were not bound to 
TOpair the road, either by force of the above 
^tutea, or on any general principle of law. — 
M. V, Mtdvillb (Inhabitants) (1843), 4 O. B 
240 ; 3 Gal. & Dav. 622 ; 114 E. R. 888. 

(Berkshire JJ.) 

L,t! 0?l. 338 ^ Hagboume (1869), 32 


Compare No. 192, ante, Nos. 870, 879, 880. 882, 
poet* 

S57« Hoads out of district.] By an inclosure 
Act, passed 7 Geo. 3, with reference to the inclosure 
of certain commons & waste grounds, after reciting 
that the persons interested were owners & pro* 
prietors of messuages, etc., in the several townships 
therein mentioned, including amongst others, the 
township of W., it was encbcted that the comrs. 
should appoint & undertake the repair of (inter 
alia) Wo roads mentioned in the statement of 
claim. PlUs. alleged that these roads were duly 
made in accordance with the award, & wore for 
many years kept in repair by the surveyor of the 
township of W. & that the township was included 
in dcfl. urban district, & that defts. were liable 
to rcx»air tiiein. There was no evidence, that the 
inhn bit ants of W., taken as a body, bad ever in 
fact repaired or paid for the repair of the roads in 
question since 1707, although it was shown that 
since IK51) ceiiain of the inhabitants of the town- 
ship had <*oniribuled towards tiio repair of the 
roads tor t heir own convenience. It was contended 
by plifs. that liability to repair the road in question 
Wfis ini)) 08 ed upon the defts. i—JIrld: in the cir- 
cumstances, the ct. was jiistifl(*(l in reading in after 
the words “ in such manner as other public high- 
W7i>s au* by law directed to be repaired by such 
of the said UjwiiHliipH rosix’ctively ” the words 
“ witiiin whose district such public liigliways are 
situated ” ; the d(»ctrino of coniamporanea 
crpimlw did not ap^)ly ; & defts. were not liable 
to reiniir the iDuds in (piostion as same wei’e out- 
side their district, — A,-G. A Sisttlk Kiuial Di8- 
THUT GoUNCUi 1\ lAmiCSPALlS KuilAl. DlHTHU^ 
GouNcn. (U)02), 80 L. T, 822. 


( 6 ) Turnpike Acts, 


858. Conditions precedent - Completion of entire 
road.J Whert) ii iistees are authorisetl to make a 
turnpike road from A. to the entire r<»ad must 
bo complet<‘d before tiie publie can be compelled 
to repair any part. Although tlie ixiad from A, 
to Jj., au iutenntHliato iioint, hoe been anished 
between t W'ent y A t hirt y yearn, & repoii'ed from t ime 
to time by the publie ; & altliough the road at j>oint 
Jh joins another public roatl which is complete. 

It 1\ KlXlEliANK {INHAIUTANT.S) (1830), 4 Ad. A Kl. 
723 ; I Har. A W, 737 ; 0 Nev. A M. K. B. 81 ; 3 
Nev. A M. M. i\ 527 ; 5 L. J. M. i\ 01 ; 111 K. B. 
050. 

;-~rolld. 11. r. Cuml»orvvorth (1836), 4 Ad. & Kl. 
731. Diitd. H. i\ Wosthoo Highways Ovorset^rs (1846), 
6 L. T. O. H. ^1. Coned. Robort*< r. Uobortt^ (1862). 3 
n. h. 18.3. Dbtd. a. r. Kroueh (1879), 4 U. il. 1». 507. 

^?3) ^ '*• 

859, ,’] — cVmbkrwoktu (In- 

HABXTANI'W), No. 434, ante. 

880. Completton of entire system,]—!!, r. 

French, No. 78, ante. 


861. ,] - 11. V, CUMBERWORTH (In- 

liAHiTANTb), No. 437, ante. 

862. ,J — By a local Act tru8t<^ were 


appom^ for malang turnpike roads over & 
^ong the course of two ancient highways. A al^ 
for making one new road ; on aUof wSch tW 
ZT ^ toll & to ei4t tou\ttS^ 

money was to be rais^ hv 
^bs^ntion aa well as by fou ; & the truS^wem 
to apply money already subscribed, in the first 
place to the payment of preliminary expenses & 
ancient ^ads, A in the nex?, ^ey 

^ purposes aforesaid^ 
as well as to the making of the new road ; A there 
w^ a proraion tor the erection of toll gates on the 
oW roads before the completion of the new road. 

trustees were designated by the Act, trustees of 
the roa(^, m the plural ; — Held : (1) the completion 
of all three roads was not a condition precedent 
ro the right of the trustees to take toll on any of 
them, or to derive any other benefit under the 
Act ; (2) the old roads became turnpike roads as 
soon as completed, & therefore the trustees were 
at liberty to apply to justices under 6 A 6 Viet, 
c. 60 (continuing the provisions of 2 A 3 Viet, 
c. 81), for contribution out of the highway rates ; 
A an order made by justices upon such applica- 
tion for pa 3 aneni of a certain sum was good. — 
R. V. We&thob Highways Overseers (1840), 
6 L. T. O. S. 371. 


863. Road not completed by trustees — 

Adoption by public.] — Indictment against a town- 
ship, liable by prescription, for not repairing a 
road, described as a common Queen’s highway. 
Plea : not guilty. The road was made by ti*ustt‘es 
under a local Tuinpike Act, which was to be in 
operation for twenty-one years, A which would 
have expired before the bill was found, had it not 
been kept in for(‘e by temporary continuation 
Acts. On the trial, it was admitted that the road 
was out of repair, A liad been opened, A used for 
many years ; but the township contended that 
they were not liable to repair a temporary turnpike 
road at all ; or, if they were, tliat there w^as a 
variance betw^een the i^roof as to the nature of the 
road A the allegation in tlic indictment ; A evi- 
dence, that th(‘ trust(‘es had never put the road 
in good repair, or properly fenced or linished it, 
was tendered A rejected as immaterial : —Held : 

(1) tile road, at least so long as tlie Act continued 
in force, was a coimnon Queen’s highway, A was 
properly described as such in the indictment ; 

(2) the township was liable to repair it; (3) the 
evidence tendered w iis iminatenal, it being admitted 
that the road had been opened A long used dc 
facto throughout the wdiole line. — K. r. IxiHDS- 
MKRr. (Inhabitants) (1850), 15 Q. B. 080 ; 4 
New Sess. Cas. 205; 10 L. J. M. C. 21.5; 10 
B. T. O. 8. 123 ; 14 J. P. 701 ; 15 Jur. 82 ; 117 
E. 11. 020. 

Annotatums . — Ji to (1) Reid. A.-O. & Warwickshire County 
r. t)v(ord C’annl NtuiRaliou (lt»03), 51 W. K. .386. 

Aa to (2) Apld. H. r. Horlev (1863). 1 1 \V. H. 433. Gonid. 

Healey v. Hatley Corpu. (1875). L. U. 19 Eq. 375. 

864. Effect of diversion of road.] — 4 Geo. 4, 
c. 95, B. 08, which provides for apportioning the 
liability to repair turnpike roads that have been 
diverted, is not confined to bodies politic or 
corporate A individuals, but applies also to 
parishes.~H. r. Barton (Inhabitants) (1840), 
11 Ad. A El. 343 ; 3 Per. A Dav. 190 ; 0 L. J. 

I M. r. 23 ; 4 J. P. 67 ; 4 Jur. 431 ; USE. B. 440. 


A ntiottUiona .—Mentd. H. v. PlckU'S (1812), 12 L. J. Q. B. 
40 ; llodffson r. Scott (1818). 5 Uy. & (‘an. Cati. 654. 


(c) Local Acte, 

865. Statutory liability limited in time — Whether 
performance amounts to adoption.]— (1) Where a 
public road had been made such pursuant to the 
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provisiozis of an Act of Parliament, which was to 
continue in force for a limited period only, & the 
inhabitants of a parish, through which it passed, 
were thereby bound to do statute duty ; — Held : 
the performance of such statute duty, was not 
an adoption of the road by the parii^ioners, & 
at the expiration of the Act, they were not bound 
by common law to repair such road. 

(2) A road becomes public by reason of a dedica- 
tion of the right of passage to the public by the 
owner of the soil, & of an acceptance of the right 
by the public or the parish (Littledaije, J.). — 
11. r. Melt^or (1830), 1 Lew. C. O. 158 ; 1 B. & Ad. 
32 ; 8 L. J. O. S. M. C. 100 ; 109 E. R. 699. 
An^atUrtifi : — ^iato (1) Reid. U. v. Cimibcrworth & Cumber- 

worth Half. Lower Dlvihion (1830), 2 Har. & W. 439 ; 

II. V. Lordbinore (1850), 15 Q. B. 689 ; A.-G. r. SimpBon, 

[1901] 2 Ch. 671. As to (2) Refd. U. v. Kdiro Lane (1835). 

5 L. J. M. C. 91. Oeneralli/t Befd. li. v. Cunibcrworth 

(1832), 3 B.& Ad. 108. 

866. Compliance with statutory requirements.] 

— ^Before the passing of the Public Health Act, 
1818 (c. 63), the repair of the streets in L. was 
under the control of comrs. by vh'tue of a local 
Act, which empowered the comrs. to declare any 
new street to be a liighway. This statute wtis 
afterwards repealed, tlic Public Health Act, 
1848 (c. 6.3), was applied to L. i—IIcld : a street 
made while the local Act applied, which was 
not declared by the comrs, to hi* a public highway, 
though dedicated to the public, was not a highway 
within the Ihiblic Health Act, 1818 (c, 63), A that 
an order of the comrs. requiring the mhabitiints <»f 
premises abutting on the street to re]iair it, under 
sect. 69, was thtu’cfore valid. — W illks v, Wal- 
LINGTON (1803), 13 (\ B. N. S. 865 ; 1 New Rep. 
129 ; 32 L. J. (\ P. 86 ; 27 J. P. 295 ; 143 E. R. 
312, Ex. Ch. 

867. .] — By a local Act for paving iNi 

lighting the towm of 11., trustees were appointed 
with power to cause tin* str(*ets, etc., to be paved, 
repaired A liglilod, A to levy rates for the purpose? 
on the tenants A occupiei’s of all houses, etc., 
within the township ; A all persons paying the 
rates were exempted A discharged from all other 
charges of paving or lighting the streets. \N4uU‘ 
this Act was in operation in 1816, a new street 
was set out on private property connecting two 
highways ; A in 1819 it was passable for carriages, 
A had been open to A used by the public ever since. 
In 182.3 this Act was repealed liy a s(‘cond local 
Act, A by that Act trustees were ajipointed, A all 
persons were exonerated from statute duty fur 
the rei)airs of the public highways within the town, 
A from payment of any composition in lieu thereof, 
A fix)m all liability by law to bo called upon for 
the repairs of such highways ; tlic surveyors under 
the Act were to have all the rights, duties, A 
obligations of surveyors of highways, A all indict- 
ments A other legal pn>cess for non-repair of the 
roads, etc., were to be brought against the ti’ustecs. 
The trustees were empowered to cause the present 
A future streets, etc., to be paved, etc. ; A when 
any new streets already laid out, or which should 
thereafter bo laid out, should be sufficiently paved 
A put in good repair, the trustees had power, on 
application of the adjoining owners, to declare 
same public streets, A they were afteiwards to bo 
kept in repair by the trustees ; A w'here any 
streets, which then were or thereafter sliould be 
set out on private property, should have been open 
to A used by the public for three successive years, 
the trustees might cause them to be paved, etc., 
A afterwards such streets were to be deemed to 
be public streets, A kept in repair by the trustees. 
The street had never been paved, nor declared 
public by the trustees ; A up to 1851, though the 


houses in it had been from time to time rated 
under the local Acts, the trustees had not repaired 
it, nor had the expenses of any repairs been paid 
out of the parochial district or other rates, nor 
by the inhabitants of the township or district. 
In 1861 the Public Health Act, 1848 (c. 63), was 
applied to the district ; A the local board of health 
proceeded under sect. 69 to pave the street, A 
charged the expense on the adjoining landovmers : 
— Held : the street came within the exception in 
sect. 69 as iniei*pretcd by 15 A 16 Viet. c. 42, s. 13, 
of a “ highway repairable by the inhabitants at 
largo ** ; for that there was nothing in the first 
local Act to prevent a street becoming a highway 
by dt'dication A user ; the street had, therefore, 
become a highway repairable by the inhabitants 
at large before 1823 ; A the second local Act only 
applied to streets then in prt)grcs8 or aft^^rwavds 
laid out, A had no effect on sti*(^ets already public. 
— Hirst r. Halifax Local Boaiu> (1870), L. R. 
6 Q. B. 181 ; 40 L. J. M. 0. 43 ; 35 J. P. 261 ; 19 
W. R. 279. 

868. Necessity for adoption.] — R. r. Hr. Bene- 
Durr, Oajsirridoe (Inhabitants), No. 317, (wic. 

Concurrent liability Imposed on others.]— Nee 
Nos. 917-919, 2 ^ost. 


C. Under Highway Act, 1835, 23. 

869. To what roads appUcable— Roads already 
dedicated.) — (1) Ati indictment for the non-repair 
of a highway, describing the way as irnmcinorial, 
is not RU])])ort<*d by proof of a highway 
extinguiHhcd, os such, sixty years before, i>y an 
encloHure Art, but since used l)y the public, A 
repaired by tlic district charged. (2) 3 he above 
sect, is not retrospective in respect of roads com- 
pletely public by dedication at the time of the Act ; 
it applit's to roads th(*n nuwle, A in progress of 
dedication.- R. v. Wkstmahk, Tithing (1840), 

2 Mood. A U. 306, N. P. 

Aniwtatiom : — Aa to (I ) Reid. U. v. TurwoHion n85()), 10 

g. B. 109. Aa to (2) Refd. Hirht v. llullfax L. B. ( jijJO). 

L. K. 6 g. B. 181 ; Brockiuaii v. FolkoHlono Corpu. (1912), 

76 .1. P. 443. 

870. Roads completely made — But not 

dedicated.] ~ R. v, Wks'pmauk, Tithing, No. 869, 
ante. 

871. Road made by turnpike trustees.]— 

On api)eal against a conviction for obstructing a 
highway, the st^sbions confinnc*d the conviction, 
subject to a cast*. Tlie case showed that the road 
in question was made by turnpike trustees, under 
a temporary turnpike Act, wliieh expired in 1818 ; 
but the whole line of turnpike^ road authoiised 
by the Act was nev'jr completed. That the road 
as mode liad been used by th(‘ public, A liad been 
repair<*d by the parish, both befoi’o A since the 
expiration of the Act : A the question for the ct. 
was, if there was any evidence that it was a highway 
compulsorily repairable by the jiarish : — //c/d .* 
(1) there was evidence of a dedication, A of an 
adoption by the public, A though tbe fact that the 
road was originally made under tJie^ turnpike Act 
might explain away such evidence in fact, it did 
not conclusively in law rebut it ; (2) above sect, 
did not apply to a road miule by turnpike trustees ; 
A cons<‘quently the absence of a certlflcat-o by 
two justices, etc., as required by above sect, did 
not prevent the road becoming^ compulsorily 
repairable by the parish, on a dedication by the 
owners of the soil in 1848. — R. v. Thomas (1857), 
7 E. A B. 399 ; 28 L. T. O. S. 303 ; 21 J. P. 661; 

3 Jut. N. H. 713 ; 5 W. H. 321 ; 1 19 E. K. 1295. 

AnnotatUma :^Aa to (2) DMA CaLa^ 

U. C., [19141 A. C. 102. Seld. U. G. ^ 

1 K. B. 747 ; North Statforctoblro Ry. v. Hanley Corpn. 

(1909), 73 J. P. 477. 
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tied, 5. — Highways repairable by inhabilanU at 
l arge: Hub-eed^ 3, (\; sub-sect. 4.] 

872. Part of road— Road not of requisite 

width throughout.] — Justices, after the paiisli 
iuul resolved tliat a road proposed to be dedicated 
to the public was of sufficient utility, were called 
upon to coj’iify that it was made in conformity 
U) above sect. ']’lK*y refused to grant their certf- 
ffcates, being of opinion that it was but a part of a 
rofui wJiich in another pait was not of the requisite 
width “//c/d ; the justices were right in their 
decision. — K. v, SvJUiEY JJ. (1801), 3 L. T. 808; 
25 J. 1'. 131. 

j4nnoMi(/n Reid. 11. r. Surrey JJ. & Wells, fJjc p. Lewin 
(18S2), G6 L. T. 67b. 


873. Road must be completely made up & 

taken over.] — Jiy a local Act the inhabitants of 
tluit portion of tlie tf)wnbhip of I)., wliich lies 
within the limits of the town of H. wore exempted 
from liability for the repairs of the liighways 
withiu the parts of the township which ore not 
witliin those limits. In 1857, Public Health Act, 
1818 (c. 03), was apiilied to the township of D. In 
1863, A., an owner of land, commenced laying 
out & making n road, whicli was within that 
part of the (ownsliip of J). which was not included 
within tljc limits of the town of 8., &> completed 
it in 1854 ; ^ on May 25, 1858, gave notice to 
the local board of iicaltli of ids intention to 
dedicate it to th(* use of tlxi public. Hetween 
commenemg the road & the giving of the notice 
he conv(‘yt‘d plots of land on both sides of the 
rt>ad l(»r building purposes. Kach of the plots 
<*\t ended for the wdiole huigth thereof fronting 
the int(uuh‘d road tliivo yards into it ; but there 
uas a covenant* in I'acli deed of conveyance that 
the purehascT would leave the sjiace of three yards 

0] M'n iV^ uiihuilt iqxjn, to the intent that it might 
be add(*d to A* fonn part of the rood. The local 
boar<i refused to adopt tlie road as a highway, 
on the ground that it had not been sewered, 
levelleil, pav<Mi, llagged A* ehannelled to their 
sat isf action. On Aug. 30, 1858, A. obtained a 
certificate of two justices that the road W'as made 
in a substantial manner, Ai of tlie width required 

1) y Highway Act, 1835 (c. 50), A; caused this 
certUUato to be enrolled; A on April 21, 1859, 
gave notice theivof to the local lx>ard. The road 
w'as Used by the public, A kept in repair by A. 
for tw(*lve monthh after tlie cortitlcate W'as enrolled. 
Hik)U an indiidment agaiubl liio inluibitants of 
the lownbhij) of 1). for the subsequent non-repair 
of the road //</d ; nbsumiiig that ilighw'ay Act, 
1835 (c. 50), B. 23, was not suporsed('d by Public 
Health Act, 18*18 (c. 03), s. 70, still the rood had 
not Imhui made to the witisfaction of the local 
IkxuhI, W'ho, by sect. 1 17 of the latter statute, were 
the surveyors of higlnvays wdtliin tJio townsliip 
of I)., A theri'foro had not become a highway 
rt'pairablo by the inliabitaiits of I).— H. r. Di kin- 
FIELD (Inhabitants) (1803), 4 H. A S. 158 ; 32 
J.. J. M. a 230 ; 27 J, P. 805 ; 122 E. K. 420. 


II. v. Norfolk JJ. (181 
Leigh U. C. V. King, 119011 1 K. 11. 747 ; t 
upon-ThoniOH U. C’., [19141 A. C. 102. 


). 31 L, T. ; 
bttb6 r. Walton- 


874. — — *• Private driftway or horsepath.’*] — 

(I) The liability to maintaiu A keep in rt'pair 
private or occuiiation roods A ways st^t out by a 
valuer through lands inclosed under Inelosure 
Act, 1846 (c, 118), wliich by sect, 08 of that 
1 Ilf the ow’ners of the lauds, is a 

llabili^ arising after the formation A completion 
i)i such roa<is A ways, A is llmiled bv the extent 
to wliich they were formed A made up. The 
iuuount of their formation A completion is to a 
largo extent at the discretion of the valuer, in the' 


circumstances of each case. Footways may bo 
set out where necessary for the accommodation 
of inclosed lands or adjoining owners interested 
in them, A roads formed A completed under the 
Act may be covered with grass for their whole 
extent. Setnble : (2) such a private or occupation 
road or way is a “ private driftway or horsepath ** 
witliin Highway Act, 1836 (c. 60), s. 23, which 
excludes the public liability to repair unless the 
procedure specified in the section has been 
followed. Qu. : whether, when there is a public 
right of way by means of a footpath, dedicated 
prior to the passing of Highway Act, 1 835 (c. 60), A 
a private road is constructed under Inclosure 
Act, 1846 (c. 118), over some site, the local authority 
or the persons responsible for the repair of the 
highways would bo immune imder Highway Act, 
1835 (c. 50), 8. 23, from keeping it up so far as it 
was proper for the purposes of the passage of foot 
passengers. — Reynolds v. Baknks, [1909] 2 Ch. 
301 ; 78 L. J. Ch. 041 ; 101 L. T. 71 ; 73 J. P. 
330. 

g75. Onus of proof.] — A.-G. v. Watfoiid 

Ruhaj^ Council, No. 192, anfe. 

876. Highways by dedication & public 

user.] — (1) Above sect., which limits the liability 
of a parLsli to repair new highways, applies to 
highways which have become such as the result of 
dedication pi'esumed from public user. 

(2) A road is “ made by A at the expense of an 
individual or private person, body politic or 
corjicrate,’* within the meaning of above sect, 
if the owner of the soil suffers it to be used as a 
road long enough for it to become a road in fact, 
A if any exp(‘nso there may bo has to bo at Ids 
charge. 

1 do not say that there might not be a case 
where, if, for instance, the lapse of time was long, 
A the parish had all along i*opaired the road, the 
mere absencti of dirc^ct proof of the formalities 
might be held not to be fatal (Lord Dunedin). 

(3) Above sect, is not con lined to a case in which 
the same person makes the road A spends the 
money. 

(4) In an appeal by the owner of property 
adjoining a way wldch had become a strec‘t against 
a i)rt>visional apportionment of expenses with 
regard to making up the way under the Private 
Street Works Act, 1892 (c. 57) //rid ; the 
absence of evidence of any intention of any par- 
ticular owner at any particular time to dedicate the 
way as a highway did not prevent Highway Act, 
1835 (c. 50), B. 23, from applying to it, A as there 
was no evidence from which compliance with the 
requirements of that sect, could bo inferred, the 
way was not a liighway repairable by the in- 
habitants at large, A was a “ street ” which the 
council could mnk«' up under the pro\iaious of the 
Private Sti*oet Works Act, 1892 (c. 57 ). — ('abab:6 
V. Walton-on-Thames Urban Council, [1914] 
A. 0. 102 ; 83 L. J. K. B. 243 ; 110 L. T. 074 ; 78 
J. P. 120 ; 68 Sol. Jo. 270 ; 12 L. G. R. 104, H. L. 

877. Made at the expense of an In- 

dividual *’ — User with knowledge of owner of soil.] 
— CababR V. Walton-on-Thabies Urban Counch., 
No. 876, ante, 

878. Expense not incurred by land- 

owner.] — (1abab6 V, Walton-on-Tuames Urban 
Council, No. 876, ante, 

879. Compliance with statutory formalities — 
Effect of non-compliance — Road still a highway.] — 

If a nuul lias been dedicated to the public A used, 
but the net'essary steps have not Ix'cn taken, by 
notice, etc., under above sect, to make it repairable 
by the pori^, it is still a highway in other respite ; 
A an action is maintainable for obstructing it to 
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pltf.’s damage. — Robi2rts v. Hunt (1850), 15 Q. B. 
17 ; i New Mag. Cas. 87 ; 15 L. T. O. S. 00 ; 14 
J. r. 220; 117 E. R. 304. 

Annotations: — ^Be!d« H. v. Wilson (1852). 18 Q. B. 848; 

Cabab^ v. W&lton>upon>Tbaino8 District C'ouncll, [1913] 

1 K.B.481. 

ggO. Liability of landowner dedi- 

cating.] — When a road has been dedicated to the 
public by a landowner, but tlie conditions have 
not yet been fulfilled which make it repaii*able by 
the parish under above sect., the landowner is not 
liable to repair it ; &, consequently, he is not the 
“ person having the management ’* of such road 
within Railtvays Clauses Act, 1845 (o. 20), s. 67 : 
although, since the dedication, he has voluntarily 
done some repairs, made a sower &; drains, & 
granted pormisson to persons desiring to open 
communications with the sewem, or interfei'o with 
the mad ; & no one else has, in these respects or 
any other, managed or exercised control over the 
i*oad or sewers. — ^R. v , Welson (1852), 18 Q. B. 
348 ; 21 L. J. Q. B. 281 ; 19 J.. T. O. S. 80 ; 10 

J. P. 507 ; 10 Jur. 073 ; 118 E. R. 130. 
Annotations: — Reid. Uodhlll Gas Co. v. llciffafe H. C., 

null] 2 K. B. 565 ; Cubab6 v. Walton-upon-Tbames 

District Co uuclJ, [11)13] 1 K. B. 4hl. 

881 , Vestry meeting Illegally con- 

vened.] — A landowner, having given three montlis’ 
notice to the surveyor of a parish of his intention 
to dedicate a highway, the surveyor called a meet- 
ing of the inhabitants, wlio (i('cid(‘d that the 
highway was not of surticieut public utility for the 
parish to accept it. It w^as afterwards discovered 
that, tlirough the mistake of the ovei’seer, the 
meeting w'as illegally convened : —Held : the 
negl(*ct of the surveyor to call a meeting did not 
enable the landowner to dedicate the liighw'ay to 
the parish, A: tiio accei)lan(‘(‘ by the vestry of the 
Jiighway was a condition precedent to the dedica- 
tion. — 11. V. Baogk, kt(’. (Nokfoi.k JJ.) (1871), 
44 L. J. M. 0. 45 ; 31 L. T. 585 ; 23 \V. ll. 105. 

882, Whether presumed.] — Upon the 

hearing by a ct. of summary jurisdiction, under 
Private Street Works Act, 1892 (c. 57), s. 8, of 
objections to the ])ropt)siil8 of an urban sanitary 
authority as to w'orks to 1x5 executed by them under 
the Act, on th(» ground that tlu‘ street wiis a high- 
way re])airable by th(5 iuliabitaiits at large*, it 
appeared that in 1812 pursuant to a resolution 
of the vestry, a new road was substituted for 
an older public highway repairable by the in- 
habitants at large ; tlus old highway was th(*n 
closed, & from that date tlie n<*w road Jiad been 
used by the public as a highway. Upon one 
occasion the new road liad Ix'en rt‘paired by the 
surveyor for the palish, though it was uncertain 
whether in so doing he had acted in his capacity 
of surveyor. No evidence was given that the 
formalities required by s. 23 of the Highway Act, 
1835 (c. 50), s. 23, in the case of now highways, 
or by sects. 84 & 85 in the case of substitutipd 
highways, had been complied with : — Held : 
there was evidence upon which the justice's might 
properly find that the new road was a liighway 
repairable by the inhabitants at large, k the 
formalties required by the liighway Act, 1835 
(c. 60), might after the lapse of time be presumed 
to have been complied with. — JjKKm Urban 
Council r. King, [1901] 1 K. B. 747 ; 70 L. J. 

K. B. 313 ; 83 L. T. 777 ; 65 J. P. 243 ; 17 
T. L. n. 205 ; 45 Sol. Jo. 220, D. C. 

Annotations : — ^Dbtd. Oababd «. Wolton-ou-Tliames U. r., 

[19141 A. 0. 102. Reid. Eflber Sc. Dittous U. C. v. Marks 

(1902), 71 L. J. K. B. 309 ; Kio«stoii-upan-Tlianif5s Corpn. 

V. Baventock (1909), 100 L. T. 935. 

888. •] — Cabab^ p, Walton-on- 

Thambs Urban Council, No. 870, anle . 


Onus of proof.] — A.-C. v. Watford 

Rural Council, No. 102, anle. 

Compare Nos. 853-8r)0, ante, 

885. Extent of publlo liability — Road dedicated 
as footway before Act.] — Reynolds x\ Barnes, 
No. 874, ante. 

886. Order of Justices that not of sufllclent 
utility — Whether appeal lies.] — Under above sect, a 
BX)ecia1 sessions was held, after the vestry Jiod 
deemed a highway not to be of sufllciont uUlity to 
justify its being kept in repair at the expense of 
the parish. The justices made an order deciding, 
in conformity witli the determination of the vestry, 
that the highway was not of sufficient utility : — 
Held: an appeal to the quarter sessions lay, by 
tlio persons dedicating the highway, against this 
order. — B, v , Heubyshirk JJ. (IS5S), E. B. k , E. 
69; 27 L. J. M. C. 189 ; 31 L. T. O. S. 80; 22 J. P. 
672 ; 4 Jur. N. S. 755 ; 6 W. B. 441 ; 120 E. H. 
433. 


Sub-sect. 4. — To What Places Liability 

AITACHES. 

887. Extra-parochial places - By custom.]— An 
indictment stated that a certain way was an 
ancient common highway, A. (hat a (‘orlain part 
situate in an extra- pai'ocliial hamlet was out of 
repair, A that the inhabitaids t)f (ho extra- 
juvrochial hamlet ought to repair it : - -Held : tliis 
indictment wius bad, as it did not all(*ge that the 
inhabitants of the Jiamlet woih^ irninoniorially 
bound to repair ; nor that the liamlet did not 
form part of a hu‘ger dislrict, tlie inhabi(.anfs of 
which were bound to re{>air, Qu, : whe(hcr the 
inhabU^uits of tlie hamlet wtnild be liable to rejiair 
at common law, if the indictment had contaim*d 
the lattcT allegation. -II. v, Kinghmoor (In- 
habitants) (1823), 2 B. A C. J90 ; 3 Dow. A By. 
K. U. 398 ; 2 Dow. A By. M. C. 06 ; 107 E. B. 
351. 

888. Created township by statute — Con- 

struction of Act.] — B. V. Midvillb (Inuabitanth), 
No. 856, ante. 

889. Effect of declaration as parish — 

Under Extra-Parochial Places Act, 1857 (c. 19) — 
Highway Act, 1862 (c. 61), s. 32.] — liighway 
Act, 1862 (c. 61), s. 32, by which any place declared 
to be a parish, in pursuance of Kxtra-l’aroehial 
Places Act, 1857 (c. 19), s. 19, for poor law A oUht 
purposes, shall bo deemed to bo a parish separately 
maintaining its own highways, does not render 
the inhabitants of a place, fonnerly cxtra-jjarocliial, 
liable in respect of the re])air of a highway. — 
R. V. (Central Wingiand (Inhabitanth) (1877), 
2 Q. B. D. 349 ; 40 Ti. J. M. (;. 282 ; 36 L. T, 798 ; 
41 J. P. 711 ; 25 W. U. 876. 

890. Particular district within parish — By 
custom.] — B. V. Ecclesfield (Inhabitants), 
No. 836, ante. 

g 91 , .] — To charge a township with 

liability by custom to repair all highways within 
it which would otherwise be repairable by the 
parish comprising such toiVTiship, it is not necessary 
to prove that there ore or have been ancient 
highways in the tijwnship. Without such proof, 
a jury may infer the custom from other evidence; 
as, that the parish consists of live townships, 
one of which is the township in question : that 
four hav (5 always repaired their own highwa>H; 
that no surv(*yor has ever been aT)pointod ff)r the 
parish ; A that the township in question has 
repaired a highway lately formed within it. — 
R. V , Baenoldswick (Inhabitants) (1843), 4 
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Sect. 6 . — Highways repairable hy inhabUants at 
large: Syb-secta, 4 5, A> <£: B ,] 

Q. B, 499 ; 3 GaJ. & Dav. 645 ; 12 h. J. M. C. 44 ; 
7J. P.146; 114E. K. 987. 

JnnoialionB .-—VoUA, il. v, Rollett (1875). L. R. 10 Q. B. 

400. Reid. K. r. Ardsloy (1878). 38 L. T. 71. 

$92, Admissibility of evidence.] — 

(1) Wbora a highway is supported by a wall, & 
such wall becomes dangerous by reason of non- 
repair, the inhabitants of the place in which such 
highway is situate, if liable to repair the highway, 
can be convicted upon an indictment for non- 
repair, it being a question for the jury whether the 
wall forms paii of the highway or not. 

(2) Evidence of repairs to a highway by the 
owners of the adjoining lands is inadmissible upon 
an indictmetit against the inhabitants of the place 
in which such highway is situate, unless liability 
on tiie part of such owners to repair the highway in 
question, ratione iennrcPf has been specially 
pleaded. 

(3) Evidence of a previous conviction of the in- 
habitants of a particulai* <listrict in a parish for the 
non-repair of one <j£ the highways in such district 
is admissible to prove that the* district is liable by 
immemorial custom to repair all the highways 
Mdthin its limits, for the repair of which the in- 
habitants of the wliolo conirrum law parish would 
otherwise be primA facie liai)le. — 31. v. IjonuflitfEnK 
(INIIABITAN'I'H) (1886), G4 L. T, 700 ; 61 J. P. 80 ; 
2 T. L. 11. 023 ; 10 Gox, 0. (3. 06, 0. O. It. 

Jnuiiiatwn : to (I ) Refd. A.-U. v. Oxford Tanal NaMga- 

(J<u« (lUOJ). 72 L. J, (’h. 2h5. 

893. ‘ — Township.] — On npp(*al against an 
appointment of surveyor of highways for the town- 
hIu]) of the soHsioiiH found tliat the parish of 
JM. consisted to two townships, M. N. ; that 
from the earliest period within living memory, 
to the year 1700, suiNoyors were appointed for 
these townships, oik* lor each ; that from that 
time, to sa\e exjiensi*, there had been one appoint- 
ment of two surveyors for the parish at large, one 
of them ahvays being an inhabitant of M., & the 
other of N. ; A that iwli aelt'd as surveyor in bis 
ow'ii township ; that distinct rates had been inailo 
for each town.shl]), vV^ applU*d distinetly to the 
repairs of the higliways in each ; that the surveyors 
k(‘pt dihtiiK't aeeounts, but that tliese as well 
a^ tlie rat<‘s, l)ob>re they were taken to the magis- 
trati*s, W'ere c‘xamined A allowed at a general parish 
vestry ; A Uiat tlie oeeupiers of lands had been 
rated, in resi>ect id t heir oci*upul ion, to t he repair of 
the highways of that township in which the houses 
they resided in weie situate: Held: the facts 
found W(*i‘o suniei<‘ut evidenei* thal each tow'ii.ship 
W'as initnemoiially^ hound to lepair the road.s 
within it, A cimsequently the appointment of 
surveyors for eacli townshi]) was proper.— r. 
Kinu'h Newton (Inhauitants) (1831), J 11. A Ad. 
820 ; 9 L. J. O. 8. M, i\ 61 ; 109 K. It, 993. 

$94, Highway in one township — 

Joint liability.] — (1) The rated inhahitimts of a 
district indicted for non-repair of a higlnvay, are 
not rendered competent witnesses for tlie defence 
hy 64 Geo. 3, c. 170, s. 9. 

An indi(*tment chiuged that the inhabitants of 
the tow'nships of Bondgate in Auckland, New'gato 
in Auckland, A the bomugh of Auckland, in the 
parish of St, Aiulivw Auckhuid, w^en' immemorially 
liable to repair a liighw’ay in the tow'u of Bishop 
Auckland, in the parish of St. Andrew^ Auckland, 
A no consideration was laid : — Held : (2) bad, in 
arrest of judgment, as not showing that tlio 
highway was within defts.’ district; (3) no ob- 
jection, that the inliabitants of the three towmsliips 
wore charged conjointly. — B. r. Bishop Auckland 


(Inhabitants) (1834), 1 Ad. & El. 744 ; 1 Mood. & 
B. 280 ; 110 E. B. 1392. 

AnnoUdion: — As to (1) BeU. Morrell v , Martin (1840), 6 
Blnu. N. C. 873. 

$95. By custom.] — B. v. Babnolds- 

wicK (Inhabitants), No. 891, ants. 


Sub-sect. 6. — Avoidance of Liability. 

A. By Agreement 

896. Whether Inhabitants exempt.] — (1) In- 
dictment for non-repair of a highway within 
a certain limit, chorgmg the Corpn. of L. with a 
prescriptive liability to repair all common high- 
ways, etc., within such limits, “ excepting such 
as ought to be repaired according to the form of 
the several statutes in such case made,’* is bad, for 
want of showing that the highway in question 
was not within any of the exceptions. 

(2) A count stating defts.’ liability to arise by 
virtue of an agreement with the owmers of houses 
alongside of it is also bad : for the parish who ai'o 
prhnd facie bound to the rei>air of all highways 
within their boundaries cannot be discharged 
from such liability by any agi*eement with others. 
— Ti. V. Liverpool Corpn. (1802), 3 East, 86 ; 102 
E. B. ,629. 

AnnoiatwnH : — As to (2) Refd* U. v. ScarWbrlck (18.‘i7). H 

All. 5c El. r>0U. (Jrnerallv* Mcntd. U. v. Birmiughaiu A 

UlouccbtiT Ky. (1842), 3 Q. B. 223. 

897. Sufficiency of consideration.] — To an in- 
dii'iment against the inhabitants of the parish 
of A. for the non-ropair of a highway, defts. 
pleaded that from time immemorial the inhabitants 
of the ])arisii of G., in consideration of levying 
A receiving rates on certain lands in the parish 
of A. iul joining the highways have rejiaired A 
ought to rejiair the highway ; to wdiieh there was 
a replication that the agi’cemcnt had been detiT- 
mined by notice. On demurrer to the replication : 
— Held : prosecutors w^ero entitled to judgment ; 
for that the consideration w as insullieient to support 
the alleged liability of G., as neither could the 
consideration bo enforced, nor could it bo 
immemorial, for it must have arisen since the 
sUitutos creating the pow'er to levy rattvs. TJie 
alleged liability, thcix'fore, amounted to no mt»re 
than an arrangement betw'cen the two parislies 
wiiicli could be put an end to at any time. Qu, : 
whether, in point of law', a }>arish could be bound 
by prescription to repair highways in another 
javrish.-- B. r. Ashby Eolviij.e (Inhabitants) 
(1800). L. B. 1 Q. B, 213; 7 B. A 8. 277 ; 35 
L. .J. M. C. 161 ; 30 J. P. 340 ; 12 Jur. N. 8. 520 ; 
10 Cox, C. (\ 209. 

898. ,] — Upon the trial of an indictment 

against the tow'nslnp of A. for the non-repair of a 
highway* w'ithin it, it appeared that A. was one of 
seven t<>W'nships fomiing the parish of D. The 
parish itself had never rcpautHl any highway, 
nor levied highway rates, nor appointed surveyors ; 
each towTisliip having appointed its own surveyors, 
A levied its ow'n highway rates. With the 
exception of the highway in ijuesiion, A one other, 
each of the seven townslniis had from time 
immemorial repaired its ow'n highways. The 
highway* had always been repaired by the adjoining 
towmsliip of W., but there was no evidence of any 
consideration for such repair : — Held : A. was 
liable, for it must be presumed tliat the repairs 
had been done by W. under some airangement 
betw^een the two towmships, A such anungement 
in the absence of suBlcient consideration W'as not 
binding on W.— B. v. Abdsley (Inhabitants) 



366 


Pabt VI,— Repaik of Highways. 


(1878), 3 Q. B. D. 255 ; 47 L. J. M. 0. 65 ; 38 
Im T. 71 ; 42 J. P. 262 ; 26 W. R. 406, C. C. R. 

899. Proof of agreement.] — The town^ip of 
S. waa indicted for not repairing a road in S., on 
a custom alleged & proved, that all the townships 
in the parish in which S. was situate repaired their 
own roads in general. In answer, it was shown 
that the township of N,, in another parish, was 
adjacent to S. ; & that an agreement had been 
made, two hundred & fifty years before, between 
the then owner of all S. A; the then owner of all N., 
whereby the boundary between the properties 
was marked out, & the owner of S. agr^d to allow 
to the owner of N., & the rest of the inhabitants 
of N., a road through S., of which S, was to repair 
part, & N. another part, being the subject of the 
indictment ; & that further assurance for the 
performance of the agreement should be made by 
a sufficient lawyer. It was also shown that after- 
wards the owner of S, filed a bill for specific per- 
formance against the owner of N., the event of 
which did not appeal* ; but that the owners of 
lands in N. had ever since repaired in conformity 
with the agreement : — Held : not to be evidence 
for a jury of an instrument binding the owmer of N., 
& all claiming through him, to repair, assuming 
that such a conveyance could have b(*on made 
so as to exonerate the inliabitants of S.— R. v. 
ScAiuftURicK (Inhabitants) (1887), 6 Ad. Ac El. 
500 ; 1 Nev. & P. K. 13. 582 ; Ncv. Ac P. M. 0. 248 ; 
Will. Woll. Ac Dav. 210; 0 E. J. M. C. 103; 1 
J. P. 210 ; 112 E. R. 101. 

Afinotaiwn •—Refd. U. v. Bec‘by (1839), 8 L. J. M. C. 38. 

900. .] -R. V. Akdsley (Inhabitants), 

No. 808, ante. 

901 . Alleged agreement from time im- 

memorial.] — R. V. Ashby Poj.vu.le (Inhabitants), 
No. 807, ante, 

B, By Cxisioin or Prescription, 

902. Particular person liable — Must be certain.] 
— Where in an indict mt'iit against a township lor 
non-repair of a road, the prescription stated A: 
proved vriis, that its inhabitants had been imme- 
morinlly used to repair all roads situatj within 
it, which, but for such usage, would be repairable 
by the parish at large Held : tliis placed the 
township in tlie situation of a parish, Ac it was 
necessary for defts. to show by evidence some othe»* 
persons in certainty who were liable, in ord<*r to 
deliver themselves from their liability to r(‘pair. — 
R. V, Hatfield (Inhabitants) (1820), 1 11. Ac 
Aid. 75 ; 100 E. R. 800. 

Annotations : — Coiud. K. r. Hearpsbrick (1837), Will. Woll. 

& Dav. 246. Reid. H. v. Ardsloy (1878), 38 D. T. 71. 

903. Others liable by prescription.] — R. v, 
Shoreditch (Inhabitants) (1039), March, 20 ; 82 
E. R. 390. 

904. .] — Anon, (undated), No. 839, attte, 

905. .] — Austin’s C’ase, No. 2, ante, 

908. Others liable by custom.] — Austin's 
Case, No. 2, atiie. 

Liability of particular district or township.] — 

See Sect. 5, sub-sect. 4, ante. 

907. What must be proved — Reason for exemp- 
tion.] — An indictment against a di^nsion of a 
parish for not repairing a highway must show for 
what reason the inhabitants are liable. 

By common law Ac of common right the inhabi- 
tants of the parish at large are bound to repair 
the liighways : there is no re^ason sliown why this 
particular division should be obliged to do it 
(Aston, J.). — R. v. Great Broughton (I.nhabi- 
TANTS) (1771), 5 Burr. 2700 ; 98 E. R. 418. 

908 , Consideration.] — Indictment against 

a parish for non-repair of a highway lying within 


it ; plea, that the inhabitants of another parish 
have rejpaired, ^ been used Ale accustomed to repair, 
Ac of right ought to have repaired : — Held : ill, 
for the plea ought to have shown a consideration. 
— R, V, 8t. Giles', Cambridoe (Inhabitants) 
(1816), 5 M. Ac S. 200 ; 106 B. R. 1040. 

Diftd. H. e. Eoclesfleld (1818), 1 B. Ac Aid. 
348 ; n. V. West Rldtng, Yorkshire 0821). 4 B. Ac Aid. 
623. Apld. H. \\ Ma^ynlleth Ac Pennegoes (1823), 2 
B. Ac C. 166 ; Dawson v, WUlouffhby, Surveyor of Hurh- 
wa^ (1864), 5 B. Ac S. 920 ; K. Ashby Folvlllo (1846), 
L. R. i Q. B. 213. Retd. H. v, Rollott (1875), L, U. 10 Q. B. 
469. 

909. Jurisdiction to try.] — (1) Whore, in tres- 

pass against two magistrates for breaking Ac enti'r- 
ing pltf.’s close in the parish of A. Ac sei/.ing his 
sheep, it appeared that defts., upon the complaint 
of tlio surveyor of the highways appointed for 
the whole parish, convicted plif. of neglecting to 
do statute duty, Ac issued a warrant to levy the 
pemvlty under w^hich tlio a(*t complained of was 
(lone : — Held : the conviction being good upon 
the face of it, was a sufficient d(‘fence, Ac pitf. 
could not, in this action, try the question, wh('th(T 
the land which ho occupied was exempt from the 
burtlum of repairing the roads in otluu* parts of 
the parish ; (2) the surveyor called upon pltf. 

to do certain statute duty, or compound for it. 
The conviction stated that ho was an occupier 
of land in the parish, Ac Jiad neglect od to do the 
work, but did not notice the composition : -Held : 
it was unnecessary to do so, or to state that i)Itf. 
kept a team ; for that, if ho did not keep a team, 
or had compounded for the statute duty, that was 
a matter of d(‘fenee, which ought to have l)e<‘n 
urged by liim in answer to the (*omplaiut. 

The prt'sent pltf. as an occupier of lands within 
th(* parisli was prhnd facie liable to the burden 
imposed (liOiiD Tkntkhdk.n, f.J.).- h^Awricrr v, 
Fowlih (1827). 7 B. Ac (\ 391 ; 1 Man. Ac Ry. 
!v. B. 102 ; 1 Man. Ac Ry. M. (’. 21 ; 0 L, J. O. H. 
M. C. 44; 108E. R. 770. 

Annotations : — ts to (1) CODSd. Blniiinghniu r. Shaw (1840), 
10 D. B. 868. Apld. HlelchingOon, Hurvo^oPH of Hlgb- 
wa>K r. lV>lon (IhlO), 6 Dow. U, L. 2s8. Refd. MotHoy 
Docks TrustcCH r. ('aincron (1861), 9 (). B. N. H. 812; 
J*edUy V. Davis (1861), 10 C. B. N. H. 492. As to (2) Reid. 
H. V. WalhJi (1831), 1 Ad. & El. 4S1. Oeneraltu, Mentd. 
Do Fou\ro V. Miller (1848), 8 K. A’ H. 321. 

910. How tested.] — A i)rcs(Tiption not to eoti- 
tribulo to the repairs of the liighways of a t/own- 
ship in consideration of a prescriptive liability to 
repair alt/Og(*llier certain of those roads, is not a 
right tlie (*xistence of wliieh the ct. will ascertain, 
by an issue. — R. v, HHiiorsuiRK .IJ. (1819), 3 
New Sess. Fas. 011, n. ; 13 J. P. 315. 

Annoiatvm : — Distd. Blotchlngdou, Hurvoyors of Highways 

V. PeyUm (1849), 6 Dow. Ac L. 288. 

911. Admissibility of evidence — To prove iden- 
tity of former surveyors.] — (1) On the trial of nn 
indictment for the non-repair of highw/iys, <mtrj('s 
in an ancient parish lK.>ok, jiroduced by the church- 
warden from tlie parish chest, were olh^rod in 
evidence, to show wlio were tlie surveyors of the 
highways in 1101 : - -Held : the evidence was 
receivable. 

(2) A minuU*-book, kepi by the magistrates* 
clerk, was offered in evidence, to show who luul 
been appointed by the magistrates to be surveyors 
of the highways for the year 1812 :—Held: this 
evidence was not receivabhi without proof of a 
search for the original appointment, under the 
han(iB Ac seals of the magistrates. Qu, : whether 
the minute-book would liave been receivable as 
secondary evidence, if the original appointment 
had been lost. — R. v, I^embuidge (Inhabitants) 
(1341), Car. & M. 157; subaequenl proceedings 
(1842), 3 Q. B. 901. 

912. Sufilcleney of evidence — Non-repair.] — 
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Seri. 6 . — Highways repairable by itihabUanls ^ 
large: Sub-erri. 6, Ji., ('. & f). Sect. 0: Svb- 
fieri A, It 2 

yiariflli of coni /lined four townships, each 
<»f which liad h<‘cri accustfuncd from time imme- 
morial to maintain its own highways. There 
w/iH, from time immemorial, in one of the town- 
ships a luimlet, the owners & occupic*re in which 
liad n(‘V(T in the memory of man paid highway 
rates, nor done team work nor paid any composi- 
tion ill lieu th(‘r€»of. I'liere were now no public 
roads m tlu* Jiaml(‘t whicli could bo repaired by 
it : J/M : the above circumstances were in- 
HuiflcKUit i)y tliemh(‘lves to establish a custom 
exempting the occupiers in the hamlet from con- 
tril>ution to the rei>air of liiglivays without its 
limils.- U. V, KoLi.mT (1875), L. 11. 10 Q. B. 
400 ; 4 I L. J. M. (I 190 ; 24 W. K. 26 ; suh nom. 
JlOLLKTT V. (JoitltlNdJIAM OVKKHEEUH, 32 L. T. 
709 ; 39 .1. B. 820, I). V, 

Effect of exemption — Whether total.] — See 
Nos, 811, 847, (mt(\ 

C\ By Statute, 

913. Statute charging particular persons.] — 

i\NON. (1698) No. 841. ante, 

914. Statute creating auxiliary fund.] — Wliero 
a local f urnpiki* Act, after empowering the trustees 
under it to take tolls, dir(M*ted that the roads 
should from time to time bo ropaii’ed by the 
trustees out of tlie money arising by virtue of 
th(' Act : -//c/d : (1 ) tliia only made the tolls an 
auxihsry fund in the hands of the trustees, & 
tlio inliabitants of tJio township where the road 
was situate, who by prescription were bound to 
repair all roads vithin it, were neviuiholesR liable 
to b<* induted for non-repnir of the road ; ( 2 ) such 
inhabitants may, after conviction, apply by motion 
for relief against the trustees under 13 Ueo. 3, 
c. 81, s. 33.- B. t*. NBmiKHTnoNo (Iniiauitants) 
(1818), 2 B. Ai Aid. 179 ; 106 E. K. 332. 

AnsuitfUiona : — jis to (1) Retd. U. v. Oxfordahiro (1825), i 

n. & C. 1114 ; l{. r. Pn>s1on (1838), 2 Low. C. V. 1U3 ; 
Ocorjfo V. CUmniborn (1843), 11 M. & W. 149; Little 
Holton V \{ (1843), 12 L. J. M. C\ 101 ; 11. v, LordHinoPo 
(1850), 15 O H. 689. (khcruUu, Ifisnld. PaixonH t>. ini. 
Matthew’H. Itethnal tlreou, VeHti> (18U7), 32 J. P, 56. 

916. .1 - A parish is liable frrimd facie to 

repair its roads, A: it cannot reli(*ve itself by ineridy 
show’ing th<^ e\istence of an auxiliary tund for 
repaira. Whew*, t heivfort*, by a local Act ceidain 
oomrs. were constituteil VMth powera to compel 
the inhabitants to repair tlndr footwajs, I'oads, 
etc., & they decline to intei*feiv with the ivpara- 
tions of thet carriage-w'a y , wdiich consequently 
be(*ome 8 defective, it is the duty of the parisli to 
ri'pair it.- B. v. Heaven (1813), J J.. T. O. 8 . 
552 ; iiuh mnn. Anon., 7 J. 1*. 498. 

910 , Turnpike tolls.^---If a turnpike road 

bo out of repair, the inhabitants are liable to be 
indicted, although the tolls ai*e appropriated by 
Act of Parliament to the repairs tneroof. In 
such case tliey must BO(‘k relief from the trustees 
under Turnpike Beads Act, 1822 (c. 126). — K. v, 
Pkkston (INIIAIIITANTS) (1838), 2 l^ew. C. C. 193. 

917. Concurrent liability Imposed on others — 
Construction of local Act.] — ( 1 ) Where the buraen 
of iH^pairin^ a highway is transferred by a public 
Act of Parliament from the parish to other persons, 
if tlie iiarisli be indicted for not repairing this 
highway, there is no occasion for a special plea, 
stating who ore bound to repair it, but the 


exemption may be taken advantage of under the 
general issue, of not guilty. 

(2) Although a statute enacts, that the paving 
of a paHicular street shall bo under the care of 
comrs., & provides a fund to bo applied to that 
purpose, & another statute passed for paving the 
streets of the parish, contains a clause that it 
shall not extend to the particular street, the inhabi- 
tants of the parish are not exempted from their 
common law liability to keep that street in repair. 
— B. V, St. George, Hanover Square (In- 
habitants) (1812), 3 Camp. 222, N. P. 

Annotations: — As to (2) Reid. George v. Chambers (1843), 
11 M. & W. 149 ; Little Bolton v, K. (1843), 12 L. J. M. C. 
104 ; U. V. Heaven (1843). 1 L. T. O. S. 652 ; R. v. Cnok- 
lade St. Mary (1850), 15 L. T. O. S. 295 ; Parsons v. St. 
Mathew, Bethnal Green (1867), L. 11. 3 O. P. 66 ; Gibson 
V. l^rchton Corpn. (1870), L. U. 6 Q. B. 218 ; R. t>. Bradfleld 
(1874), L. R. 9 g. B. 652 ; R. V. Barker (1890), 25 Q. B. I). 
213 ; Macolesfleld CJorpn. v. G. 0. Ry. (1911), 104 L. T. 
728. 

918. .] — By on Act for more effectu- 

ally cleansing, lighting & watching, etc., the town- 
ship of B. it was enacted by sect. 64, “ That every 
pei*son who should be rated or assessed, for the 
purposes of that Act, in respect of any messuage, 
building, land, tenement, or hereditament, within 
the said township of B., should bo, in respect of 
the same messuage, etc., exonerated, released, 
Sc discharged from the payment of all rates Sc 
assessments whatsoever, Sc i>orformance of statute 
duty, or composition for same, for or in respect 
of the repair & amendment of all or any of the 
public highways in the township of B., or any 
costs, charges, or burdens in respect thereof.” 
Upon the trial of an indictment against the in- 
habitants of the tow^nship of B., for the non- 
repair of a highway, authorised to be made under 
a former Act A; the recited Act, witlun the town- 
ship, the jury found specially, that the highway 
was out of repair ; that the townsliip of B. untd 
the passing of the Act above set out, li/ul been 
used to iMq/air such of the liighways within it as 
would otherwise be repairable by the inhabitants 
of the parish at large ; & that tJie portion of llie 
road indicted, at the* time of making the presimt- 
ment, was not, by the erection of houses Ac build- 
ings on each side tliereof, made to form a street 
communicating with a certain public street : — 
Ilrtd : the inhabitants of the township w(*i*e liable 
t-o the r(‘p/ur of this highway, notwithstanding 
the i>ro visions of sect. 61. — Liitlk Bolton (In- 
habitants) V, li. (1813), 12 L. J. M. V, 101 ; 1 
Ji. T. O. S. 385 ; 7 J. B. 638. 

919. .] — A local Act vested the pro- 

perty of & in the sev^erul streets, etc., in the towm of 
vV. in certain comrs. By sect. 15 it enacted, 

” that all persons who by law arc or shall be . . . 
chargeable with any rate or assessment towards 
repairing Sc amending the several highways within 
the township of W., intended to be paved, re- 

S aired, & amended by the comrs., by virtue of 
iiis Act or any iiart thereof, shall still remain 
Ac continue . . . chargeable thereto, in like 
manner as he or they were before . . . charge- 
able, etc., Ac it shall Ac may be lawful to Ac for any 
two or more justices of the peace for the county 
of S., Ac they are required Ac empowered, upon 
application made to them bv the comrs., or by 
their clerk or surveyor, by tneir order, yearly to 
adjudge Sc determine what . . • sum or sums 
of money shall be paid to the comrs., or their 
surveyor or surveyors, as Ac for a rate,” etc. 
Sect. 19 empowered the comrs. to pave Ac repair. 
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Part VI.— Repair op Highways. 


3C7 


etc« Sect. 70 limited the amount of the rates 
to be levied for all the pyavosea of the Act. The 
inliabitants of W. were indicted for non^repair of 
a certain highway, being one of the streets in W., 
wiiiun the limits to which the power's of the comrs. 
extended, & pleaded not guilty : — Held : there 
was nothing in the local Act that took away their 
liability at common law. — R. v. Wolverhampton 
(Inhabitants) (1845), 9 J. P. 310. 

920, .] — R. V. Brightside Bierlow 

(Inhabitants), R. v, Atterclifpe-cum-Darnal 
(Inhabitants), R. r. Tinsley (Inhabitants), 
No. 359, ante. 

Tiansfer of liability — Under Highway Acts.] — 
See S<»ct, 10, sub-sect. 1 , post. 

Highways constructed under statute.] — Sect. 5, 
sub-sect. 3, B., ante. 


was a hamlet repairing its highways separately. 
— Dawson v. Willoughby (Surveyor op High- 
ways) (1864), 5 B. & 8. 020 ; 34 L. J. M. 0. 37 ; 
29 J. P. 38 ; 11 Jnr. N. S. 240 ; 122 E. R. 1073 ; 
sub nom. li. %\ Dawson, 11 li. 1'. 597 ; 13 W. R. 
287, 

Distd. H. v. HollcU (1H75). L. H. 10 Q. H 
Re!d. R. r. Ashby Folvllh* (1866), 7 B, & S. 277. 


Sect. 0.~-HIGHWAYS REPAIRABLE BY 
INDIVIDUALS. 

Sun -sect. 1. — In General. 

928. General rule.] — Repair op Briooes, 
Highways, etc. Case, No. 1153, post. 


T). Other Cases, 

921. Individual liable by tenure.] — Anon. 
(undated), No.* 839, ante. 

922. Individual liable by encroachment.] — 

Anon, (undated), No. 839, ante. 

923. Under Royal grant — Extent of exemption.] 
— A gi’ant from the King, exempting the lands 
granted from the charge of repairing the highways, 
does not excuse parishioners from the siaiutt' 
duty required by the Highway ActA. — BiuriT v. 
Whitciiot (1086), 3 Mod. Rep. 96 ; 87 E. K. 61 ; 
sub nom. Brent v. Wjiitchcch'K, Comb. 10. 

924. ,] — A charter granted by tlie 

Crown exempting the tenants of the demesne 
lands in a certain manor from tiie payment of 
chima<jium or niad money, is no excuse for tin' 
non-performance of statute duty on the higliways. 
- R. c. Si VITER (1835), 1 liar. K W. 370 ; 5 Nev. 
& M. K. B. 125 ; 3 Nov. M. M. C. 206 ; 4 
ij. J. M. C. lOS, 

925. By non-repair.] — R. v. Claxuy (In- 
habitants), No. 788, ante. 

926. Road little used.]-H. r. Claxby (In- 
habitants), No. 788, ante. 

Extinction of liability generally.] -See Sect. 8, 
post. 

927. Hamlet formerly assessed to rate In 
adjoining parish.] — 'riie parish of A. contains 
several hamlets, all included in the poor rate for 
the parish, with one set of oveiwei-s. M., one of 
those hamlets adjoining the ])arish of B., had, so 
far as living memoiy extends, been assessed to 
the property & income tax, land tax ^ fissessed 
taxes as part of B. The occupiers of land in M. 
have at various times held the oHices of guardian 
of the poor, overseer, churchwarden dike-reeve 
for A., Ai hail never held similar offices in B. M. 
had time out of mind paid poor rates, church rates, 
sewer rates A tithes to A. Ho far as living memory 
&. evidence of reputation went, the occupiers of 
lands in M. had always been assessed A had con- 
tributed to the highway rates of B., & the highways 
in M. had always been repaired by B. until 1811, 
when, by private arrangement with the surveyors 
of the highways of B., the lands in M. ceased to be 
assessed in that parish ; Ha the highways in M. 
had still been repaired by the occupiers of lan^ in 
M. without any rate, the surveyors of the highways 
of B. expressly resend ng to themselves the right 
of assessing the lands in M. to the highway rates 
at any future time : — Held : M. was assessable 
to the highway rate for A., there not being suffi- 
cient evidence to warrant the conclusion that M. 


Sub-sect. 2.— Liability under Statute. 

929. Statutory duty to construct road of certain 
width-— Wider road constructed - Dedication.! — 

By a local Act of Parliament it was enacted that 
a coitain navigation co. should make a good road 
to the township of T., at leiist seven yai'ds wide, 
A should keep same in re]>iiir, A: should bo liable 
to be indit'ted for not reiwiiring the same ; & it 
was also provided that they should be entitled 
to a tonnag<‘ of Ir/., which they were to a])ply to 
the making of the roml. By a subsequent Aet of 
Parliament dt'fts., a canal co., wi*ro empowered 
to purchas(' from the fii’st-uu*ntion(Hl co. the 
navigation Ac all the rights to tolls, etc., Ac were in 
like manner to be liable to be indicted for non- 
repair of the road. The rf)ad w<us kept in repair 
by the lirst-inentioned co. to the extent of twolvi' 
yanih wide till th(' >ear 1817, w'hen the putvhaso 
by clefts, took i)laee under the above Act of Parlia- 
numt, Ac from that pc'riod by dMn. i —Held : 

( I ) (lefts. w(‘re, under the pro\ isioiw of the statute, 
liable* to be indicted for non-r(‘pair of the road to 
its full wddth of twelve yards ; (2) a count charging 
thc'in with a liability to repair rat tone tenures of 
thc^ land, etc., connected with the navigation, h 
imrehased by them under the powers of the second 
Act of J*a!’Uament , could not be sustuined. 

Qu. : whethcT there may be a liability not 
immemorial to repair rat'nme tenurie. It. v. 
Hiiefeieij> Panal Vo. (1819), 13 Q. B. 913 ; 
4 New Mag. ('as. 45; 4 New Hess. (^as. 25; 19 
L. J. M. (k 41; 14 J. P. 221 ; U .lur 170; 116 
E. It. 1512. 

AnmAaium : — Ah to (^1) Refd. Miu’clonfloM (Jorpn. r. <1. (). 

Ity. (Hill), 104 L. T. 728. 


Sub-sect. 3. — PREScuiKriVE Liability. 

930. How established— Repairs over long 
period.] — If there has been an cncroachmcmt on 
the highway, Ac the person removes it, Ac repairs 
that part of the liighway which was injured by 
the encroachment once, Ac then leaves It to the 
trustees or i>arish to repair in future, ho shall not 
be hable in future. But if the propiietor of the 
adjoining land has for any length of time repaired, 
it is evidence of his liability, unless he gives positive 
evidence of encroachment. — H. v. Skinner (1805), 
6 Esp. 219, N. P. 

931. Inhabitants of another parish— Necessity 
lor consideration.]— R. v. St. aiLES\ Cambridge 
(Inhabitants), No. JK)8, ante. 


part VL sect. 6. SUB-SECT. 2. 
n. UnSormtsd roads — Whether road 
company liable to repair.}— XJuder Road 
Boards Act, 1882, b. 138, road boards 


are not boiuid to keep in repair roadH 
which have ucror been formed, hut 
remain in a state of nature. & are not 
liable for inlurias oooasionea by defects 


in such road to persons who may use 
them. — K owai ltoAi> BOAun DisniKT 
(INIIABITA.NTS) V. ASHBV (1891), 9 

N. Z. L. R. 668.— N.Z. 
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Highways, Steeets and Bridges. 


Sect. 6. — Bighteape repairable by itidividuale : Svib- 

3i 

932 , -Z ~-u. V, BrsifOP Auckland 

(Inhabitants), No. 891, ante. ^ v -d 

933 , Whether Inferred.]— (1) By 

Act of Parliament, the liability to repair certain 
highwayfl in a parish was i^ken from the parish 
& cast upon certain townships in wliich the Mgh- 
ways respectively wore ; & the Act gave a form 
of indictment against such townships for non- 
repair, which would have been insuflicient at 
corntnon law. One of the townships was indicted 
under the Act, but, before trial, the Act was re- 
pealed without any reference to depending pro- 
secutions. The ct. arrested a^ judgment given 
against the township on such indictment. (2) Qu. : 
wlielher, on indictment against inhabitants of a 
district, charging them with liability to repair a 
highway out of the district, it is necessary to prove 
a specific consideration for such liability ; or 
whetlier consideration is to be inferred from the 
fact of rej)air, without other evidence. — B. v. 
IiKNTON (ImrAiUTANTH) (18.52), 18 Q. B. 761; 
Dears. C, C, ,‘1 ; 1 K. A B. 509, n. ; 21 L. J. M. O. 
207 ; 19 L. T. (). M. 216 ; 16 J. P. 471 ; 17 Jur. 
4.58; 118E. Jl. 287. 

AvnoUttions Aa to (1) Reid. 11. v. McLain, 11. v. Barr 

(l« 2 ‘ 2 ). 91 L. J. K. B. 502 . Uenerallv, Mentd. U. «. 

llatiiciiton (1853). 1 K. & B. AOl. 

934, .l—B. V. Asuby Folvillk (In- 

habitants), No. 897, ante. 

See, alao. No. 978, post. 


Hi)u-8K(’T, 4.— Liability rationk tknurb. 

A . In General. 

935. Origin of iiability— Grant of iand in con- 
sideration of repair,] —Anon. (1497), Y. B. 12 
lien. 7, fo. 15, pi. 1. 

AnnoteUwna : — Mentd. J«nt Ionian's Case (L58.3), 0 Co. Rep. 

11a; tUcharU’s & Bartlct’s (’aso (1581). 1 Loon. 19; 

(IrloHloy’H Case (l.'iHK), 8 Co. Hop. 38 a ; Thorne t». Tjlcr 

(1012), March. l«l. 

936. Necessity for consideration.] — Anon. 
(1481), Y. B. 21 Kdw. 4, fo. 88, pi. 4, 

937. Whether liability must be immemorial.] — 
On an indictment charging a i^aity with a liability 
U) repair a highway rationc ienur(i\ deft, gave in 
evldeiico an ancient deed, between certain inhabi- 
i(Uits of the parish d: the former owner of his 
land, wlieroby the former gave to the lattcT that 
land, in consideration of his repairing an existing 
Idghwuiy ; the grantee covenanted to repair it, dc 
it was stipulated, that if through his neglect to 
I'epair the parish were indicted, there should bo 
a right of re-entry, dc the agi*oement should bo 
void : — Held : this dtxnl did not constitute a 
liabilitv raiionc ienura\ if any could bo created 
after the time of legal memory, Qu. : whether a 
liability to repair a highway rat tone tenurce must 
bo inauomorial. 

Possibly in the case of a road newly created, a 
party might, under some circumstances, be held 
liable for the repairs in respect of tenure of certain 
lands (IjOBD Pknman, O.J.). — R. r. Bb:eby (1839), 
8L. 3.M. O. 38; 3 J.P. 211. 

938. ,] H. t?. HiiKFFiEiJJ Canal Co., 

No. 929, ante. 

939. .] — Deft, was indicted for the non- 

re}>air of a highway, which it was alleged he was 
liable to repair rationc tenura*, in respect of certain 
lands called Saw-pit Field. To i>rove this liability, 
evidence was given of the conviction of W., a 
former owner occupier of the same lands, for 
the non-repair of same highway, showing that in 


the year 1801 a presentment had been preferred 
against him, alleging 1^ liability to repair it 
ratione tenurce, to which he pleaded gjiilty. 
Evidence was also given of the repair of the 
highway subsequent to the conviction of W., by 
the occupiers of the lands, of which the Saw-pit 
FHeld formed part ; that public notice was given 
when the Saw-pit Field offered for sale of the 
liability to repair the highway in question, & 
that deft., who purchased the lands after such 
notice, was now the owner & occupier of the some 
Saw-pit Field:— HeW: (1) there was evidence 
to go to the jury of immemorial usage, & of 
deft.’s liability to repair the highway ratione 
tenurce; (2) (Parke, B.,Alderson,B.,Patteson, 
J., & Coleridge, J.) deft, was estopped from 
denying his liability in consequence of the con- 
viction of W., with whom he was a privy in estate ; 
(3) (Platt, B.) the immemorial usage, in respect 
of which deft, was charged, was not conclusively 
established, & the question of estoppel, not having 
been raised at the trial, was not now matter for 
the consideration of the judges. — B. v. Blakemore 
(1852), 2 Den. 410 ; 21 L. J. M. C. 60 ; 16 J. P. 
147 ; 10 Jur. 154 ; 5 Cox, C. 0. 513, C. C. B. ; 
previous proceedings (1850), 14 Q. B. 544. 

Annotations : — Aa to ( 2 ) Consd. IL 

K. & B. 501 . Refd. R. V. Nother Uo^llam ( 1854 ), 24 L. f. 
(). H. 109 ; Uundlo r. Hearlo. [ 1898 ] 2 Q. B. 83 . As to ( 3 ) 
Re!d. H. V. IlauBThton ( 1853 ), 1 E. 6 c B. 501 ; Foverbham 
V. Enierson (18551 11 Exch. 385 . 


940. Nature of liability— Whether Incumbrance 
within Settled Land Act, 1882 (c. 38), s. 21 (2).]— 
He Htampord & Warrington (Earl), 1*ayne r. 
Grey, No. 970, pofit. 

See, now, Settled I -and Act, 1925 (c. 18), 
8. 73(1) (2). 

See, generally, Settlements. 

See, also, No. 078, post. 


B. Who are lAahle. 


941. Whether lessee for years.] ~Le.ss<*e for 
years cannot be charged ratione tenune, bc'causo 
that goes with the inheritance.- -A non, (undated), 
3 Salk. 182; 91 E.B. 761. 

942. Assignee ot part of lands bound.) -If a 
manor bo lield by tenure of repairing a highway, 
the alienee of any part of such manor i.s liable to 
the whole charge. — B. v. Bi'CKi.roii (Duchess) 
(1701), 1 Salk. 858 ; 6 Mod. Bep. 150 ; 91 E. R. 
312 ; sah nom. H, i’. Bucknall, 2 lid. Baym. 801 ; 
Holt, K. B. 128 ; 7 Mod. Rep. 51, 98. 


Annoiatv>na : — Coa>d. Baker r. Greeuhill (1842), 3 (3. B. 
148; Enhcr N Dittons U. C. r. Maiks (1902), 71 L. J. 
K. B. 309. Refd. Rider v. Smith (1790), 3 Tenn liep. 
706 ; K. r. .Sutton (LS35), 3 A<1. & Kl. 597 ; 11. v. Barnolds- 
wlok (1843), 4 Q. B. 499 ; Hunter v. Hunt (18 45), 1 C. B. 
300; Metcalfe r. HetherinjGrton (1855), 11 Kxcli. 257. 
Mentd. u. V. Old Malt on 0794), 4 B. & Aid. 470, n. ; 
Pawell V. .Salisbury (1828), 2 Y, & J. 391 ; Dolochorols v. 
Dclacheruis (18C4), 11 U. L. Ois. G2. 


943. .] — A grant of a licence by the Crown 

to the ovTier of lands to stop up & inclose for the 
benefit of himself & his heirs a public highway 
through his lands, imposing at the same time a 
condition that the owner should make a new road 
through his lands, & that he, his heirs & assigns, 
shoidd keep the new road in repair, establishes 
against the grantee, who had acted upon tho 
grant by stopping up the old road, an obligation 
ratione tenura: to repair the new road, & it is 
immaterial whether such grant was made before 
I or after the reign of Richard I. ; the period of 
legal memory. In such case the liability of repair 
is chained upon the heirs dp ^signs of the lands, 
& if the lauds become divided among several 
persons the alienee & occupier of each di every 
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part of the lands is liable to the whole chai'gc. 
upon an inquisition taken in 1773 under a writ of 
ad quod damnum the jurors presented that the Kinti; 
should grant to O., the owner of certain lands 
through which passi‘d an old highway for horses, 
carts, carriages, & foot passengers, a licence to 
Inclose A: stop up tlie old higliway A: hold the same 
when so stopped up to him A: his heii*s for ever, 
upon the condition that O. did in his own land make 
Ac sot out another road equally fit AC convenient 
for liorses, ctu’ta, carnages. As foot pfissengers. A: 
that such new load should be for ever tliereafter 
kept in i)roper repair by O., his lieirs A: assigns. 
The old road was stopped ui) A:; inclosed, Ac the 
new road set out pumiaut to the inquisition, k 
has ever since been used as a highway, although at 
some period it was Htoi)ped up at on<‘ (uid for luu*ses, 
carts, A: carriages, bi'caiiKj a vul dc sac for tratlic 
of tliai kind, but it was always used as a highway 
fur foot passengers. No Ih'ence fit>m the King 
jmrsuant to IJie terms of tlie inqiiLsition could b(‘ 
found, A: if any sucli licence Wiis grantt*d it appeared 
to have l)e(‘n lost. In an action against the owner 
A. occupier of part of the lauds formerly belonging 
to C). for tlu* (‘X])etiscs of repairing the substituted 
Jiigliway on tlu‘ ground of a liability to repair th«* 
same rat tour tv nunc i -Held: (1) a licence from 
the King in<‘or])orating the conditions of tlie 
intpiisition must be presumed in fact to liavc been 
granted ; {1‘) tin) substitut«'d road was laid out 
pursuant to such inquisition A: lic(‘nc<* ; (3) tlu‘ 
road was still a public highway, not wit list aiuling 
the changes in it ; (1) delt. was an “ assign ” of 
(). within tlu* meaning of Ihi* iiupiisition, A: as 
such “ assign,” A: by reason of his tenure A: occupa- 
tion of tlie lands, lu* >\as liable for the repair of 
the highway, although he w'as an assign of part 
oidy of tlu* lands formerly lu-longiug to (>. - 
Kmiku k' DrrroNs Thuan (’ouncil v. Maukh 
(1U03), 71 ii. J, K. n. [m ; 80 L. T. 222 ; 00 .1. 1*. 
213 ; 50 W. n. 33(» ; I'- T, L. j{. 333 ; 1(5 Sol. Jo. 
100 . 

JsHtifotiov jft ta ('2) \ (.'i) Consd. I'Vnatul r. lUngUj, 

V. C\, IJtMj.'JJ 2 K. 15. a.). 

944. Whether owner not in occupation.! -An 

owner of lands W’iio is not the occupier of iliem 
cannot Vic charg'd rationv fvnanv with the repair 
of a common highw'ay. When a Iiighway r(»pair- 
ablc rationv tc)iur<r is, und<*r statutory jM>w(*rs. so 
altered in its nature A: course as to Vie practically 
dtNst/foyed, the liability to repair rationv tvnurai 
cefuses. A Iiighw'ay which luwl been from time 
iirim(*morial repaii(*d rationc tvnnnn wa.s paved to 
the widlli of nine feet in the centre with stone got 
fi’om the land cliarged with the repair. The 
trustees under a turnjiike Act converted the iiigh- 
way into a macadamised road by taking up tlu* 
old pavement Ac laying down to the width of fifteen 
feet ill the centre stoiu* brought from places 
without the county, Ac they stopped Ac diverted 
the coui*se of the highway in ])ai*ts so as t-o 
straighten it. On tlie expiration of -tlu* turnpike 
trust, deft., the owner of tlie land charg<*d, who wan 
not in occuiiaiion of it, w'as indicted Ac convi<*tt»d 
for non-repair of the road rationc tcnnrw ; -Held : 
(1) deft., not being the occupier of the Ia*id, was 
not liable ; (2) the road, the subjfvt of repair, 
njust be taken to have lieen destroyed, Ac the 
Iktbility to repair rationc tenurm had therefor** 
ceasisi. — H. r. IIahkkk (18J10), 25 Q. B. I). 213; 
59 L. J. M. C. 105 ; f>2 h. T. 578 ; 51 J. P. (515 ; 
0 T. L. H. 328 ; 17 Ckix, C. 20, C. C. K. 
Annotations A h to (1) Co&Sd. Uuudlo tr. Heurlc, 2 

g. B. 8:5. Refd. Cuckttcia II. B. C. r. (Jorlng, 11808J I 
g. B. S65. As to (2) Refd. Hoath v. WwiVcrTiaai Over- 
iK>er», U8»4) 2 g. B. 108: Esher 6c Dittous U. C tr. 
Marke (1002). 71 L. J. K. B. 300. 

( — ^VOL. XXVB 


945 . ,] — Uy Local Uovojfumcut Act, 1891 

(c. 73), s. 25 (2), “ AVhoro a highway ropairablo 
rationc icnnrcc appears . . . not to be in proper 
repair, Ac the person liable U> repair the same fails 
wdu'ii reejuest*^ so to do ... to place it in proper 
repair, the district council may place the highway 
in proper repair, Ac recover fi*om the person 
liable 1o repair the highway the niH’essary expenses 
of so doing ” : — Held : an owner of lands who was 
not tlu* occupier of them w^as not ” the person 
liable to repair the highway ” within the sect, — 
(TU'KFIELD RuUAI. DisTHICT (\)11NC1L V. OORlN(J, 
(1898] 1 Q. B. 8(55 ; (57 I.. J. B. 531) ; 78 L. T. 
530 ; (52 J. P. 358 ; 4(5 W. B. 511 ; 11 T. L. U. 
3(52; 12 vSol. Jo. 471, 1). ('. 

.innotntuin Apprvd. & Folld. DuM’ulrj ll. 1). C. V. PurUor, 

1 1900 j 1 g. B. 1. 

946. - -By Ijocal (hn <'rninen(, Act, 1801 
(c. 73), s. 25 (2), ” Where a liighw'ay repairable 
ratio)ic Iniurtv appears . . . not to be in pi*oper 
repair, A: the person liable to repair tlu* same fails 
W'lu*n re*pu*st(*d so to do ... to place* if< in projier 
repair, tlu* di.striet couiu'il may plaee the highway 
in })ropt‘r repair, A:, recover from the person liabh* 
to repair tlu* Iiighway the neecssiiry expenses of 
so *loing ” : Held: an ow'iier of lands wdio w^as 
not the oc**npier of them was not “ the person 
liabh* to rejmir the highway ” within the sect.-- 
Davkntiiy IU u\l IbsTimT (’ouncii. r. Pauiceh, 
(lOOOj I B. 1 ; (50 L. ,1. Q. B. 105; 81 L. T. 
103 ; (53 J. P. 708 ; 48 W. H. (58 ; 1(5 T. L. U. 5, 
(\ A. 

Anuoialiuu • Re!d. lie Slaiiifonl A: WiirrinKfon, Piivnu r. 

iJrej, IlllllJ I Ch. (548. 

Cotnparc No. 2703, post. 

(\ Hrotff of Liuhility, 

947. Admissibility of evidence -Award under 
submission by former tenant.] Pnon the trial of 
an iiulictment for not r**pairing a Iiighway, wliich 
it is alleged *h*ft. is hound to repair rationc tcnara\ 
an aw'aril mad** inid*'r a suhrnis.sion by a foriiu*r 
t**nant for years of tlu* pii*mi.S(*H can be received 
iu*itlu*r as an adjiulication, llu* t'<*nant baving no 
authority lo bind tlu* rights of Jiis landlord, noi* 
as evitleiux* of r(*])uUition, being ttost lilvm moiain, 

B. r. PorroN (1813), 3 (’amp. 411 ; 2 Mood. Ac 
H. 353, n. 

Consd. IL r. liedfordhhlre (IK.'i.'i), i K. A ll. 

w.l.'*. Refd. IlicliardH r, HaHwtt (I8:i0), 8 L. .1. C>. H. K. II. 

289 ; Evaii«r. Ueen (I8:i9), 10 Ad. ic El. 151. 

94>8. - - -- Record of previous proceedingi. | - 

111 an indictnu*nt against A., a parishioner of B., for 
not repairing a road to which ho w^as charged t*> 
be iiaVilo rationv trnanr^ of certain lands in B. : - 
Held : tlu* r(*r()rd *>f a iirevious trial wJierein the 
jiarlsh of B. w’<*re defts., Ac })(*ing indicted for tlie 
iion-r<*pair of the same roa<l, had pleiuJed tJiat A. 
was liable rationc tenura^ Ac had obtained a v(*rdi(’t 
th(*reon in their favour, ww; not admissible in 
eviiliMice as mattf*r of reputation against A. - 
U. V. Fkankeynt (1839), 3 J. J\ 452. 

949. - — Reputation.] -- Kvidenco of reputa- 
tion is not adinis.sihle to siiow a liability in tJie 
occuiiiers of land to re])air a itiad, rationc tcnunc. - - 
H. V. WaVEUTHEE (INIIAHITANTS) (1811), 2 Mood. 
Ac H. 353, N. P. 

Annottitvm : -Exvld. Jt. r. Jiedford.Hhlro (1855). 4 E. & B. 

5:55. 

Nrc, tjcHtrallyy Kvidence, VoI. XXII., jip. 53 
el HCq. 

950. Sufllciency of evidence.] —II. r. Bucke- 
IIIDGE (11591), 1 Mod. Bep. 48 ; 87 E. It. 255. 

951. Repairs by defendant dc his pre- 

decessors.] —Deft, was the occupier of two adjoining 
ilehls through whicVi ran a public footpath cross- 
ing the fence between the two fields by means of 

B B 
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UccL 0. — Highway 9 1 epaArablc hy individuals : 8uh* 
sect 4« D. dt E.] 

a niiie. Deft. Ar his prt*dcce««r>r8 in occjupation 
had occasionally done sli^iit repairs to the footpath 
Ab the stile ; but there was no evidonce that he or 
they had ever been required by the highway 
authority to do so. PUL, who was using the foov- 
path as a member of the public, fell in getting over 
the stile, in consequence of tiie stile being out of 
repair, ^ was injured. JJe sued deft., charging 
tliat lie was liable* to repair ratione imuras 
Held : the fact of the repairs done by deft. & his 
nred (lessors, being consistent with such repairs 
having been done by lliem for their own benefit, 
was no evidence of any liability to repair raiionc 
Innira’. Qu, : whether an action will lie against 
a p<*i*Hon liaiile to rtqiair a public way ratione 
ienurce for sjiecial damage suffered by a member 
of the public in coiiwquenco of the way being out 
of lepair.— JiUNiinK v. IIeaulk, (1898] 2 Q. D. 83 ; 
97 h. J. Q. Ji. 741 ; 78 L. T. 501 ; 49 W. li. 019 ; 
14 T. L. It. 440, J>. (\ 

952. What court must consider.]— In doubtful 
ciiM'H the juiy are to look to th(‘ utility of the road 
to tlie putdic, in order to determine whether a 
parly is liound to rcjiair ratione lenura\ An 
/uljoining oc fupier occaHionally doing repairs for 
ids own convenience to go A: come, is no more like 
that sort of remair winch makes a man liable 
ratione Itnura^, than the repair by an individual of 
a road close to his dofu* is to ilu‘ nqrnir <.»f the road 
outside his gate (ilinj.ocK. li,),- It. v, AnnANHON 
(1827), 1 1/‘W. r,(\ ir,H ; 198 K. U. 999. 

Jmuiiaiian Reid. Ituiidlc r. llearlc, 118USJ 2 Q. B. 83. 


1), Ex‘(mpt ion from Highiray Hates, 

068, General rule.]— 'i^ie occui»ier of ceHain 
land in a harnhd/ maintaining its own highways, 
wliich was paH of a townshi]) maintaining its own 
poor, which was part of a ])aH8h, was lialile ratione 
temirw \o rejiair a highway within its hamlet, Ac 
in conHid(‘rat ion tliereof was exempt from tiie repair 
of any otlier roads witiiin it. The whole township 
was, W'itli otiiei's, fonned into a iiigliw'ay diHlrict 
under Highway Act, J892 (c. 91), Ac ‘Highway 
Act, 1891 (c. 101), the «piarter sessions diivcting, 
in lucordance with H**ct. 7 of the foniier, tlmt no 
stq>arat<» waywarden sluiuld lie elected for the 
luuiih't, Ac that the township should be subject to 
the same Habilities in r<‘speci of ah the highw'ays 
witliin it wdiich W'en^ l)efor«» maintained by the 
Immlel, A: that one w'aywardtm siiould he elected 
for the township as a wdiole Hefd ; the exemp- 
tion fixim highw'ay rates hy nason of the liability 
t4i wpair tls' one higliway in tiu' hamlet was nf>t 
taken away. K, r. Hkatji (1899), h. li, I Q. H. 
218 ; 7 li. A: 8. 285 ; 35 J.. .1. M. V, 113 ; 13 L. T. 
999 ; 30 .1. l\ 182 ; l i W. li, 388. 
wlntujfd/eifW Expld. Houth r. Wcaxorhaiii Towuhhip 
OvormH^rs, {18U4J2 Q. B. IU><. Apld* IauihUuIc r. liowther 
OverwH'rH (IHtfO). 00 J, V, 207. Rfld. Dalton OvcrHiM»r» 
r, N. K. By., UOOOJ A. (\ 3 ' 


Hy., tioooj A. (\ 345 ; Ferraiul v. Biiiglcy U. C’., 
2 K. B. 445. Mentd. OrU r. Urd, lloiSj 2 K. B. 


954, bad from time iuunemorjal 

iH'paiiXMl a certain Ixighw^ay ratione iniurce, Ac had 
in consetpieuco Ix'en exempt from contributing to 
tiie rt'uair of other higiiways in tlu* district. In 
1782 tlu' highway was placed under the control of 
turnpike trustees, wlio materially alien'd its nature 
Ar course ; but on tiie expiration of tiio turnpike 
trust in 1802 appits., believing that they were stiU 
liable to do so, continued to repair the highway. 
In 1800 the t't. of Q. B. de<dded that appits. were 
luit liable to be rat^d for the repair of highways 
in tlie district | but the fact of the alteratioii of 


tlio highway by the turnpike trustees was not 
brought to the attention of the ct. In 1892 the 
highway was declared a main rood, Ac appits. 
thereupon ceased to repair it. The question having 
arisen whether they were liable to contribute to a 
rate for the repair of the highways in the district : 
— Held : their exemption from such a rate depended 
on their liability to repair the highway raiione 
ienvrcct & both h^ come to an end on the alteration 
of the highway by the turnpike trustees. — Heath 
V. Weavbhham Townsidp Overseers, [1894] 2 
Q. B. 108; 03 L. J. M. C. 187; 70 L. T. 729; 
58 J. r. 657 ; 42 W. II. 478 ; 10 T. L. K. 414 ; 38 
Sol. Jo. 400 ; 10 B. 274, D. C. 


AniMtationa : — Diftd. N. E. Uy. v, Dalton Overseers, (1899) 
1 Q. B. 1026. Oontd. Kerrand v, Bliigley U. C., [1903J 2 
K. B. 445. Beld* Dalton Overseers v. N. E. liy., [19001 
A. C. 345. Mentd. Ord v. Ord, [1923] 2 K. B. 432. 


955 . Whether liability alone creates 

exemption.] — The existence of a liability ro/ioiic 
ienurm to repair a certain highway does not of 
itself show that th(»ro is an exemption from liability 
to contribute to the i-epairs of other higliways in 
tlie same liigliway district ; there must be otlicr 
cvid(‘nco that the oxemxition exists in order to 
prove a legal exemption wdiliin Highway Act, 
1835 (c. 50), R. 33. — Feruand v. BiNoidSY Urban 
tJoUNCiL, [1003] 2 K. B. 115 ; 72 L. .J. K. B. 734 ; 
80 H. T. 333; 97 J. P, 39; 52 W. li, 77; 10 
T. Ji. li. 592 ; 47 Sol. Jo. 901 ; 1 L, Cl. R. 845 ; 
siU) nom, Binoley Urban District Uouncil v. 
Ferrand, 97 J. P, 370, 1). O. 

956. Effect of exemption — Extends to portion 
of general rate applicable to highways.]- -In a ham* 
let forming part of a towmsliip all tlie highways 
were repairable by the occupiers of lands raiionc 
lenurw, 6^ highway rates were not leviable by reason 
of the exemption in Highway Act, 1835 (c. 50), 
s. 33. A railway co. occupied lands iu the liamlc^t, 
Ac, prior to tiie after-inentioncd order, W'ert* liable 
raiione ienurm to rei)air a jioriion of a highway 
thendn. An order was made liy juhlic<‘H under 
lligliw^ay Act, 1892 (c. 91 ), s. 35, by which it was 
deelareil that all t he highways in tlie hamlet should 
be parish liighways, Ac be repaiivd by the highway 
board of the district in which tlie hamlet was 
situated. The order fixed the sums Ui be paid by 
the n^spectivi* occupiers of lands previously liable 
1/0 repair raiione natural “ in full discharge of all 
claims thereafter in ivspect of the repair Ac mainte- 
nance of tlie higliways ” as provided by the Act. 
These sums were nominal in amount. They were 
duly paid. The co. were subsequently rated in 
ri'spect of tludr lands in the hamlet for I'xpenses 
inclined in the repair of highways within the 
district, including those in the hamlet: — Held: 
tilt' order did not operate to deprive the railway co. 
of their pri'viously existing exemption from high- 
way rates, Ac the eo. wei*o exempt from payment 
of so mucli of tlie rate* as was levied in respect of 
the i*epair of highways in the hamlet. — Dabton 
O vERSBncRs V, North Eastern By. Co., [1900J 
A. <\ 345 ; 99 H. J. Q. B. 960 ; 82 L, T. 993 ; 94 
J. P. 912 ; 10 T. L. B. 410, II. L, ; affg, H. <k sub 
nom. North Eastern By. Co. v, Dabton Over- 
seers, [1890] 1 Q. B. 1029, C. A. 

957. Highway comprised in highway district — 
Whether exemption lost.] — li. t*. Heath, No. 053, 
ante, 

958. Form of preoept to overseers.] — 

In the parisli of W. an estate called B. was exempt 
from lilghway rate on the ground that the owner 
was liable to repair the roads thereon ratione 
tenurw, but B. was included in the poor rate of the 
parish of W. An order forming a highway district 
in 1 892, included the parishm W.** in the district. 
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& DO mention was made of B. as a separate highway 
piudsh. The highway board made a precept for 
a contribution on the “ waywarden of the parish 
of W., B. farm excepted.** No separate way- 
warden had ever been appointed for B. ; — Held: 
under Highway Act, 1802 (c. 01), s. 33, tlie precept 
should have been made on the overseers of the 
porisli of W. — Oaiiteu r. Waiieiiam Highway 
Board (1800), 30 J. P. 341. 

959. Termination of exemption— Highway com- 
prised in highway district.] — 1\. i\ Heath, No. 053, 
ante* 

900. By termination of liability.]— H eath 

r. Weaveiuiam Townsilh' OvEiisEEiia, No. 054, 
ante, 

901 , Effect of Local Government Act, 1894 

(c. 73).] — Applt. was liable to i*opair certiiiu liigh- 
ways in the parish of L. raiionc i€mira\ 6c it was 
admitted that, down to the imssing of above Act, 
lie was legally exempt from the payment of (he 
highway rate : — Held : liis e\emi)tion continued, 
& above Act. made no dilTewuico in this i*<‘spect.- 
LoWTHEU OVKIlhEKHS (1800), 00 

J. P. 207. 

962. Highway declared parish highway.) — 

Dalton Ovkkheeiis r. Noinii Hastkkn llv.Po., 
No. 050, atilc. 

Exemption from highway rati's, generally, ftcc 
Kates A. ItATixo. 

E. Dischanje and Termination of lAabilily* 

963. Discharge of indictment-- Whether certi- 
ficate that road ** now in repair *’ sufficient. | — 

A deft, in an indictment fi»r the iioii-i’cpair of a 
highway is not eiititl(‘d to be dibcharged the 

indictment upon tiie production of a <‘crti0cat<‘ of 
two jubticeH A affidavits, winch mer<»ly states tJmt 
“ the road is now in rt^pair ” ; they should show 
sometlung done sineo the finding of the jury. — 

K, r. EuAmnoN (1814), 3 L, T. O. 8. 131 ; 8 5. P. 
Jo. 310. 

964. Termination of liability — Road destroyed 
— By encroachment of sea.J--Ou indictiiKuit for 
non-it*pair of a highway, alleging liability ralione 
Unurwy it appeartd by special verdict : that deft, 
lield lands tMljoining the st'a ; that an ancient 
liighway had passed over the lands, A that, horn 
time immemorial, except as atU-r merit k>ned, 
deft. A those whose estate, etc., had rest<ir(‘d A 
repaired so much of the w'ay as pasB(*d ovc‘r the 
lands : tliat tlie 8t»a had fi'oiu time to time 
encroached upon tlie highway, so that a iiortion 
of the land over which it went was <‘over<‘d by the 
sea A impasj^ble, wh(»rcforo deft. A his pinidecessors 

from time to time gradually removed the 
highway, A appropriated other parts of the lands 
for the site thereof, so that tlie public had the 
uninterrupted use of it ; A tliat the road liad always 
l^n rt'paired by deft. A his predecessors as or in 
lieu of so much ot tlie ancient liighway : that the 
portion of way now allegc^d to be out of rejiair was 
part of the ancient highway so passing over the 
lands A used by the public as aforesaid, though 
passing over a eWerent part of such lands from tliat 
formerly occupied by the road A since by the sea : 
that in Mar. 1842, before the preferring of the 
indictment, the sea encroached upon the part of 
road now complained of as out of repair, A rendered 
it ruinous, etc., as in the indictment stated, A 
that deft, has not restored same, but a portion 
thereof has, ever since the month of Mar., had the 
earth A soil washed away, A is thereby made 
impassable : that the residue thereby became, 
A is, too narrow for passage, A now stands at the 
edge of a precipitous bank seventy feet deep, A 


forming an angle of foi*ty-fivo degrt'es to the 
horizon ; A tliat it would cost a very gi'cat sum of 
money to make a road over the spice last, occupied 
by the liighway : — Held : dell.*s liability had 
ceased : A, the quarter sessions having given 
judgment for the (.rowm upon the siiocial verdict, 
tliis ct. reversed ilio judgment. — 11. r, Bamber 
( 1813), 5 Q, B. 270 ; 1 Dav. A Mer. 307 ; 13 h. J. 
M. 0. 13 ; 2 L, T. O. 8. 121 ; 8 J. P. 121 ; 114 
E. U. 1254 ; aub vom. Ba&ibkr r. K., S Jur. 300. 

Anwttaiums Ditid. U. r. Grt*oiihow (1870), 1 Q. H. 1). TOIL 
Apld. Koiit Comity Council r. Saiiclifato IT. 1>. C. (1897), 
on. 1». 517. Retd. U. V. UoriiHca (1854), 18 J. 1*. 134. 

906. Alteration in nature A course.] 

— K. r. BabivKU, No. 04 4, a?ite* 

900. What amounts to destruction.] 

— Ui>ou the trial of an indictment for the non- 
repair of a liighway, it appeared that the higliway 
ran along the slope of a hill several humlix'd fi*ot 
above the level of a valley beneath. Two land- 
slips occurn^d on IJie slope of the liill, coinprlHing 
many aen's of land, A part of the highway vas 
carried away into the valley bi'low, A its plaf‘o 
lilled up with ciu*th, stones, A o(li<‘r debris. Tlio 
debris was at one i)oint tweiity-ffve feet abovt*, A 
at another two feet below, the level of (he old ix>a<l, 
A occui>i(‘d the lino or Iraek ol the highway. At 
tlie point where it was (wenty-the fc*('t above the 
Jc‘vel of th(‘ old load it had Imhui aseertained liy 
boring ( hat for a depth of ( liiH y A a liivlf f(*(*t from 
(he surface then* nothing hut soil, shale, A 
stones, A that tlauv was no trace of the old 
rnetnlh'd road, but the lint' oi it waa known A 
admit ttnl. Evidence was given that it. was 
practicable to form a road along the ohi liaek of 
a Hitnilar charaett'r to tht' atlioinlug parts <if the 
old road at a ctist of 4^31 1 : - //e/d : the ct. having 
power to draw iiift*rt*nccs of fiwt, tht're was no 
proof of such destruction of the higliway tiA It) 
exempt Uie parish frtiiu tlit‘ir liability to ivpair it. 
--II. t’. (lUEENllOW (Inhaiutanth) (1873), 1 

Q. B. l>. 703 ; 45 J.. J. M. (k 141 ; 35 Ji. T. 303 ; 
41 .1. P. 7, D. i\ 

Anfutfu/imM : Apld. Ain<Hl>ui> (Jnlnw. c. NViltH.LI. (1KH!1), 10 
11. 11. 180 ; saiitliratu L. !>. C. c. Kent C'tnmty (.^)tinc0 
(1898), 79 L. T. 42.'). Refd. Aclnii JOwtrlcl Cx)Uiu il V. 
Lttnilou United Tramway H, 119091 1 K. U. 08. 

907. It(ew road substituted for old.] — 

K. r. HuiU3A8tHALL (1854), 23 L. T. O. 8. 78. 

900, Character of road altered.] - An 

ancient highway was in 1705 turned into a turnpike 
trust which expired in 1870, Dmdng the trust, 
tlie oecupiers of (jcrtain farms w^'ro oxpn'Hsly 
declart'd to continue liable to ke<q) in rojiair pailii 
of the highway, b<*ing ri*puted to be liable ralione 
ienurcp to do so. Tiie old highway, liow«‘v<‘r, was 
only a horee A jiac kway of three feet wide in some 
paiis, while the turnpike i*oad was a cart A can iage 
way of fflU'en yards wide: — Held: tliough the 
turnpike Act k<*pt alive the tenants' liability, yet, 
when tliat Act expired, the alteration of the higJi- 
way wliich bad taken place, extiuguislK'd tJie 
original liability of the tenants, A the township 
was now alone liable for the repair.— K. v, J^K'KEH- 
iNCi Tow'NSiiii* (1877), 41 J. P. 5(il, D. <k 

909. Highway materially altered,]— Hia rii 

r. Weaverham Township Ovekwekkh, No. 954, 
ante, 

970, By agreement with local authority — 

Under Public Health Act, 1875 (c. 55 ), e, 148 .J- 

By above wict. urban autliorities were empower<'d 
by agreement with any person liabl(5 to repaii* a 
street or road to take on themselves the niainte- 
nance, repair, cleansing or watering of any such 
street or road on such terms as they A such iierson 
might agree on. By Local Government Act, 

n u 2 
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Sect. 0. — JJighwuyft repairable by individuals : Sub- 
serf. 4, E,; sub-^sfci. 5. Seels. 7 <t* 8: Sub- 
{3 Bfrls. 1, 2 <!• 2. Ser^pj^] 

}H{)i H. 2r), that iK)\v(T was transferred lo 

rural dist riel councils : Held : under Public Healtli 
7\ct, 1875 (c. 55), H. J48, a rural district council 
were entitled to agre<' with a peinon liable to repair 
a luKhwny raltonf tenurce to take on themselves in 
)erpetuily m c‘onsideration of a money payment 
ho liability for the maintenance & repair of the 
highway, ti the t‘lT<‘et of such agr<*emeut would be 
to elh‘ctually liee A: for ever discharge the land As 
the owner occupier th(*reof from that liability. 
Qa. : whether a liability to repair a highway 
rafioae leavra^ on settled land is an incumbrance 
witiiin Settled Jiand Act, 1882 (e. 38), s. 21 (ii). — 
He Stamfohd A6 Wahhinc.ton (KAHL), J*AYN15 V. 
Ghky. (MIDI 1 V\u 018; 80 J.. J. <'h. 301 ; 105 
L. T. 12 ; 75 .1. J>. 310 ; 27 T. L. it. 350 ; 55 Sol. 
Jo. 483 ; 0 L. U. 11. 710. 


Suii-SL(T. 5. lilAim.lTY UATIONK CI.AUHUUyi:. 

971. General rule.) -IIisnn’h (^ahk, No.507,nn/c• 

972. .| The owner of the land over which 
there is an open road may incloB(‘ the land ; but 
ho must h‘ave a sulllcient way, & repair it at his 
f)wn charge.— DirNcoMU’H Pahk (1034), Cro. ('ar. 
300 ; I Poll. Abr. 300 ; 70 K. It. 010. 

AnnotahoTiH : Expld. lb r. lOniiHOen (IHAH), 10. P. & K. 

1H1». Consd. Arnold r. llolhiook (187:i), h. Jl. « O, P. IKk 

Reid. H.r. Htoiigbt(>n(l«70), 2.Suuiid. 1(10 ; It. v. Strotfoid 

(1706), 2 lid. lIuMi). 1100. 

973. - - Wh< r(‘ i\ liighwviy lies over an 

op(‘n lield. Ao the owuier of t b(‘ ladd turns the way to 
anoth(*r jxirt of the Held lor ids own convenience, 
or encloses the held for hi.s own beneiit, Ac loav(*H a 
sidllciont way besides, lu‘ is bound to rejjair A 
maintain that way at his own ehargt*, A he must 
make it passable, though it was foundrous b<*fore ; 
A if the w'ay is not Mdllcient, any passt'iiger may 
lm‘ak; down the inelosiu’e A go over the land, A 
justify it till a sutPeUuit w ay is made, A in this case 
t Uv jury arc only to inquire* if it is the aueient way, 
if it is inelose'd for the prollt oi the* owne*r e)r the* 
se>il, A if it is feiunelrems ; A it being i)re)ve*el that 
it was im]) 0 ssible te) make* the way l>e*eause of the 
boil. -Anon. (undule*(l), 3 Salk. 182 ; 91 K. P. 7(14. 

974. To what roads liability extends —Whether 
roads set out under inclosure Act.]- The repair 
of a road newdy laid out uueh’r an iiiedosuiv Ae*t, 
is to bo borne by those te) whtuu the* former high- 
W’ay wn* chargeable*; A iu)t 1)> the* owner of an 
ineJosuro made* in piiisuaucc of the* statute.— 
It. r. Fijecknow (Inhahitants) (1758), 2 Keiiy. 
2(11 ; 1 Purr, 4(11 ; 9(1 K, K. 117(1. 

.*— Coosd. It. r. IturiiMlfii (IS.VS), K. P. A: K. 

a la. Reid. KhIkt a Ditteui*^ r. C. r. Marks (11)02), 71 

b. J. K. IJ. 300, 

See, generally, Pe)MMONs, ^^)l. XI., pp. 78 ei m/. 

975 . Highway ot modern origin.] —The 

liability to ix'pair a highway rationc clausura* is 
only on tho occupier of the lands inclosed, A 
not on the* owner. 

The* pre.sent rule for ente*ring a ve*rdiet for the. 
Crown sliouUl bo cbiu*ged . . . because tlie* high- 


way is not immemorial, A because the land inclosed 
is not shown to have been U8<‘d for passage, A 
becauso deft, is not the occupier of that land 
(Ehle, .T.). — P. V . Bamsden (1858), E. B. A E. 
940 ; 27 I.. .T. M. C. 296 ; 31 L. T. O. 8. 327 ; 23 
J. P. 196 ; 5 Jur, K. 8. 169 ; 120 E. K. 763. 

976. Extent of liability — Inclosure on one side 
only.] — Sticel v. Pkickrit, No. 513, ante. 

977. To whom liability extends — Whether owner 
not in occupation.] — 11. r. Pamsden, No. 975, 
ante. 

978. Duration of liability.] — B. v. Great 
Brouohton (Inhabitants) (1844), 2 L. T. O. 8. 
369; 8J. P. Jo. 211. 


8k(t. 7.— trusts for REPAIR OF HIGHWAYS. 

979. Application of funds - Roads falling within 
area of dlllerent authorities.] — Middlesex Cditnty 
Council v. Willesden A Hendon Cuban 
District Councils, No. 170, anie. 

980. Termination of trust — Transfer of road to 
local authorities.] •— 'iV.stator bequeathed £3,000 
upon trust to build galleries in a ehurch A to con- 
struct a causeway, A duected that £10 a year 
should be laid asitle for the repairs of tfie gaUen<*s 
A the road as there should be occasion, A as the 
trustees should think lit, A gave the lesidue after 
these things W(‘ie performed to other obj(*cts. 
An additional sura of £40 a year out of the funds 
was subsequently ordered by the Ct. of Ch. to 
be applied to the rei)airs of the road. The road 

' had rec(*ntly eome und(‘r tho control of a county 
council A a distilct council, so that the obligation 
to repair it reHt(‘d on these* bodies : -Held : this 
circuinstanee did not juit an end to the trust, A 
that so much of the £80 a year as was a\ail))ble 
for the* repairs of the* road ought to be paid to the 
councils. A.-G. r. Day, 1 19001 1 C1i. 31 ; 09 L. J. 
Ch. 8; 81 L. T. 800; 04.1. P.88. 

JtnKtIahon Apld. Jtr Hall’s Cli.mlA, N'M'in ( oinr-. r, 
TtiisIjms \\ oitosU rshjo Coimt> C euticil 
70 J. V. I). 


Sect. 8.~ EXTINCTION OF LIABILITY TO 
REPAIR. 

Hcb-sect. 1.— llioHWAY Stopped up or 
Altkhed. 

981. Alteration of character of road -Road 
repairable by agreement.] -1a>ndon ('orpn. v. 
BAKNKb (1800), 12 T. J.. P. 135, C. A. 

Road repairable rationc tenurse.j— Sect. 0, 
sub-sect. 4, E., (ude, 

982. Public footpath converted into private 

road.] - Ueynolds r. BAi{Nr>, No. 874, ante. 

Stopping up of liighways, generally, see Part 

Xll., ptwt. 


Sub-sect. 2.— IhiysicAi. Desthcction op 
I llOlIW AY. 

983. Total destruction of part ~ By encroach- 
ment ol sea.] —An indictment charged that ceHain 


PART VI. SECT. S, SUB-SECT. 1. 

o. Ttmihuiaon of linhititu - Jtj/r- 
Inw thvTHtinu omirol of road.] A road 
lau botwtMJU Hoveml townaUliv lu dt*ft«.' 
county, A; uiut coustruotod uy a ioiut 
Ktook 00 . lu ISBtt dolts, purobasod 
t bo r^bt. of iUe road oo. iu the road at a 
Kborin^H tiHlo undor an oxoouUon against 
tho CO., roooivod a deed from the 
nburUX. A byodaw bud boon 


authorlHiiig tbo pun'baHc. but through 

iuadvortoiico was not idgucd or I. 

but tho purchase was rccogiiiw.**! in 
Kubsoquent byo-lawB, & dcitb. took 

f »OHfK> 80 iou of A osorciHcd exclusive 
uriadiotion over tho road, expended 
some 92,500 in ita n^palr, A continued 
to deal with it as their own property 
until Juno 8, 1881. \%hcn they pasacd 
a bro4aw divesting themselves of tho 
road, after which dofts. oeased to 


exendae any eoiilml o\er it: lit Id : 
duflH. \\en‘ not liable for the imii-iepair 
of tho road. H. v. PKKni Coi sxv 
(1884), 0 O. it. 105.— CAN. 

PART VI. SECT. 8, SUB-SECT. 2. 

983 i. 2'otal dfstrurtion of pari — 
By eneroacJtnirtU of w<i.} — A portion of 
a road had boon completely aubmergod 
by water, so that restoration would 
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part of a highway was out of repair. Part of the 
road had. at the time when the indictment wj\s 
preferred, been destroyed by the euci*oaclimenta 
of the sea, k the surface of the existing i*oa<l wjis 
in good ivpair up to where same liad been so 
destroyed, at which part the WRui was terminated 
by a perpendicular ediff, caused by successive 
encroaclunents : — Held: there was no obligation 
on the parish to pr<»vide an available ('arriage load 
down t/o the beach, the ('ncioachinenls of t.he sea 
iiaving destroyed the road, so that the subject 
of repair was not in existence. 

The indictment says that there is a highway. 
Sc that it is out of repair ; but the case linds 
distinctly that that part of the i-oad which the 
indictment alleges to be out of rei)air lias, in fact, 
been washed away by the sea, so that the subjiM't 
of repair is not in existence. All that (‘xisls of the 
road is in good repair. The judgmc'iit of the ct. 
must he for d<‘f(s. (Mavlk, ,1.). - K. r. IIorkska 
(Inhabitants) (IS54), Dears. i\i\ 21U ; 2 L. K. 
rm ; 2:4 L. J. M. (\ 5P ; 22 L. T. O. S. .T17 ; IS 
J. P. i:r> ; 18 Jur. :U5 ; 2 W. It. 271 ; (i (^ix, C. i\ 
2{n\ C. V. K. 

Annotations .•—Polld. Kent roiiTitv (%)U!u*Il r. Snmltrale 
U. 1). C. (181)7). «1 J. P. 517 («/v (ISi)si, 1 :, T. L. it. 
510. Refd. U. r. Worthiiij? liUiieinp: Tnrni»ik<* Houti 
Trustees (1851), 28 Ia T. O. S. l(il» ; Arn»»lil r. Holbrook 
(1878), 2S ].. T. 28 : H. v. Hiv«'oho\v (ls7«), 1 Q. B. 1). 
708. Mentd. ll. r. Howls (lh57). 7 <’ox. il ('. HKi. 

984 . Part of road carried away - By landslide.] 
— U. V. (iKKKNHOW (lNHAmTAN 7 '>.), iSo. IHIB, a)lte. 
Road repairable ratlone tenursB.j- See Nos. i)U, 
9 (il, anle. 


Sub-sect. 2.— TIkjhway pectabed 

rNNECESSAUy, 

Sec Highway Act, 1S(U (c. 101), s. 21. 

985. Procedure. ( “—The words “like proei*ed- 
ings ’’ in Highway Act, 1801 (c, JOl), s. 21, include 
all the proc(*e(ling.s contained in Highway Art, 
1835 (c. 50), s. 85, for the purpose of procuring the 
st<)pj)ing up of a higfiway, A: also those proceedings 
designated by the general iiaim* of appetU to 
quartt’i* sessions, given by sect. 88 of the Sitrne 
Act. -J{. V. SliKKEY .J.I.’(18«1)), L. H. 5 Q. H. 
87; .30 L. J. M. i\ 10; 31 J. P. 100; 18 
W. H. 100. 

•— Consd. H r. Maulc (is? I). II L. ,T. M. C’. 

47. Mentd. H. r. smith ( 1 S 78 ), H. It. b g. B. 1 Hi ; It. 

V. Kent ,J.I. (ISM)I). 78 1.. J. K. B. bob. 

Stopping up of highways, generally, fiee Part 
XII., ;>09/. 


Sect. 9.- APPORTIONMENT OF DIVIDED 
LIABILITY TO REPAIR. 

986. Form of order,] - (1) By 34 Geo. 3, c. 64, 
when the boundary of two polishes lay along the 
centre ot a highway, justices were empowered, on 
information of the fa<*t, to summon the survoyoi’s 
of the respective parishes, hear the parties Sc tlieir 
witnesses, Sc Anally determine the matter by order, 
apportioning the highway between the pariHh(*s 
for the purpose of repair. Fomts of information, 
summons Sc order were given. By an order 
under this Act, the justices recited an informa- 


tion laid before them that one side of a eerialn 
highway wius in. Ac repairable by, parish H., 
Sc the other side in, Ac repairable by, parish 
\V., praying an apiKUi lonment ; that they had 
summoned the surveyors, who attended, A: that 
they had examine«l witnc'ssi's : Ac tliey ordeivd that 
the highway should be apportioned between II. 
aSc \V., dividing it by a transverse line. The order 
eontained no direct Ihuiing that the sides of the 
highway wt're respectively in H. A: W. ; but 
the statute form was corre<*lly followed. Du 
indictment for non-ivpair of the part allotted to 
11, : -Held : the justices must he taken to liave 
c'onsidemi the qin‘stion, whether or not pait of the 
highway was in H., A: to have decided by their 
order that it was; A: the fact could not be 
quest ionisl on trial of an indictment, t lie subject 
matter being within the jurisiliction of tin' Justice.s, 
Ac ilndr finding of the faei eonchisive. 

(2) \n oi'der directing an indictment for non- 
repair of a road, under Highway Aet . 1835 (c, .50), 
ss. 91, 95, must show, on the face of it, that it was 
made at a speehU session for the highways In'ld 
within the ilivision in which tho ixiad is situate. 
If it do not, it is void ; A: an ord(*r for costs, 
made, under sect. 95, by the judge who trh'd the 
cause, will be set asidi'. - H. i'. Hii’Ki.iNd (In- 
habitants) (1815), 7 Q. H. 880 ; 2 New Mess. Dos. 
117 ; 11 D .1. M. i\ 177 ; 15 I.. .1. M. i\ 23 ; 5 
Ti. T. O. S. 285 ; 6 L. T. (). S. 123 ; 9 J. I\ 820 ; 
9 Jur. 1075 ; 1 tJox, C. (’. 213 ; 9 J. P. Jo. 757 ; 
115 H. H. 719. 

Annotations:- As to (t) Refd. 0. r. IVrklnn 'J 

Q. B. 221). As to (2 Retd. B. He>ti‘Hbury (ls(>8), H 

b. T. 815. 

See, also. No. 987, pod, 

987. Jurisdiction of King’s Bench Division— 
On case stated.] -The Highway Act, 1835 (c. 50). 
a. 58, enacts that, where the boundaries of parishes 
p.'iHs across or tliiDugh tlie middle <>f a common 
highway, justii'es in H])(‘cial Hi'KsioriH may, on 
complaint, summons A: hearing, apportion the 
future liaiiility to rejiair betwiMMi tl|<‘ parishes: 
proviso, that, in th(‘ caH«‘ of sueb Idgliway, tlio 
repair of any part* of which belongs to anv body 
])oliti<‘ or <*orporat(‘, or to any person, by the 
reason of tenun' of any lands, or otherwise how- 
soever, the* same ])roc(*edings may be adopted. 
Two justic*es made* an ordei’ of ap])ort ionment 
under sect. 58, in the form given by tlie sched. 1 1, 
to the statute, which form does not- contain any 
express finding os to boundai’y. On n])p<*al to 
the session against this ordiT, cvidi'iice was h(*ard 
on the qiB'stion, whether or not the highway was 
iq)on a parochial boundary ; ajiplts. dcnitsl the 
jurisdiction of the two justici's, bfs’ause, as tlu'y 
contended, the highway <lhl not appear to be on 
such boundai’y: reaps, argiiecl that, ev(*n if it 
were not so, th<* justices bad jurisdiction under the 
proviso. The H(»s8ions conlirmed the order, but 
btat-ed a case, setting forth the facts in I'vidence 
on the question of boundary, Ac the objection t aken 
to th<* jurisdiction, Ac adding that, if the Dt. of 
Q. H. should bo of opinion that, under Di<* cir- 
cumstances stat-ed, the rood could bcj divided, 
etc., by the order of justices under the pnivisioiis 
of the statutes the order of s(*ssioris w/w to be con- 
firmed ; if not, both ordiTS to be quashed : 
Held : (1 ) upon the case Ht> stated, this (5t., thougii 
the order of justices was made in the statutory 


bo nooessary, & no ordinary repara- 
tion cotild sufUce ; — //fW; the road 
authority were not required by law 
to df» tho work. — McComiiCK t». Pklkk 
Township (1890), 20 O. K. 288.- CAN, 

.1 — Where the 


dost niH ion of a highway is caused by 
the gtadual encr«>acbffi<*iit ariaing from 
natural canacH, the nal4T occupying 
the fonn(*r location of the highway, 
^^bcr^d^y then’ is a change of owncnihip 
in the liuul f'tirroached upon, it becom- 
ing veated in tho Crown, available 


>r puriioHCB of navigation, there Is no 
ability on tho part of the municipality 
y virtue of it« duty to keen hlgUwayH 
i nipnir. to rcplac.o the highway.— 
IrMMINCm V, l)CNl)4B lows 

O. W. U. 107 ; 18 O. L. 11. 381,— 

AN. 


983 ii. 
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Sect 0. --Apportionment of divided liaMlUy to rc- 
pair» Serf, 10: Su^i-eecin. 1 <£!• 2. Sect. 11: 
Sub-serf e. 1 rf* 2. Part VII, Seri, 1.] 

form A c'onfirrru'd at ftossionfl, miKhi into the 
wliolf* question raiflK‘cl by the caso ; namely, 
wlK'tlier tlj('re wiiH evideru'e of a boundary intc‘r- 
seriitiK tin* Jiijfhway, or, if not, whether, upon 
the (‘vhlerire, the two justices appeared to have 
had juriHdielion under the proviso; (2) tlio caae 
did not eome within the enactment of sect. 68, 
ns (he evidence did not sliow a boundary inter- 
s<‘< t irif" ( h(^ highway. the proviso did not apply. 
OrdeiH quashed. It. v. I'kukinh (18(9), 14 Q. B. 
229 ; :J New Mag. (W 225 ; 19 L. J. M. O. 105 ; 
14 Ti. T. (). H, 250 ; 34 Jur. 202 ; 12 .1. P. ,lo. 759 ; 
117 E. It. 91. 

988. Several parishes abutting on one street.] 

An A(t (jf ('harles 11., er<*ating a new parish of A , 
in the inetropfdis, described the boundary as the 
houses abutting oji a street. The other side of the 
Mreet was in the parish of M., & there was evi- 
den(‘(> that in peranilnilating the parish boundark^s 
of M., th(‘ middh' of the Htre(*t was regarded as the 
boundary of M. : -JfM : tlio boundary of the 
new ))arish extended beyond tlie houses abutting 
on the higiiWHy to t he medium fdum of the highway. 
Qii. : wljetlieras between several parishes abutting 
on a sln^et, the (‘xpenses of x)aving, etc., are be 
divnl(*d a(‘eording to the linear frontage or accord- 
ing to aetuai expense ? 

Ju a conveyance of a close the expression 
“ abutting on a higliwuy *’ commonly carries with 
It the right* to the soil ad medium ftlum vice (Ehle, 
(\.l.). It. V. Htuani) Boaki) ov Wohkh (1804), 
4 B. A H. 551 ; 22 f,. J. Q. B. 299 ; 11 L. T, 182 ; 
28.I.J\532; 12 W It. 828 ; 122 K. 11. 500, Bx. Oh. 
Annotdivm : R«fd. L. lly, v. bontlon (Hty Lund Tax 

(VtniiH. 111)11 1 2 (*h. 4U7. 


Sect, 10. —TRANSFER OF UABILITY FROM 
INDIVIDUALS TO INHABITANTS AT LARGE. 

Huji-8E(t, 1, — Under Highway Acts. 

Dedication & adoption ~ Under Highway Act, 1885 
(c. 60), s. 23. j — See Sort. 5, Bub-soct. 2, 0., ante. 

Highway converted Into parish highway —Under 
Highway Act, 1802 (c. 61), s. 36.J -*SVe No. 950, 
ante, 

980. Adoption of existing private road -Under 
Highway Act, 1862 (c. 61), s. 36- Consent of 
occupiers Whether persons having right of 

way Included.) -Persons entitl'd to a right of 
passage, by way of (^(^ment or lieeneo, over a 
driftway or other private ixmd are not “ occupiers 
of the w^ay wdthin above 8<*et., tS: their eonsent is 
not nert>8Siu*y to an application to justices for a 
declaration convening the way into a public 
highway,— B. v. HoMKHa, {19001 1 K. B. 320 ; 64 
W. U. 402 ; 50 Std. Jo. 112; sub nom, B. r. 
Homkhh, A’j? p. Oknkrad KHTA'nsft (>o., 76 li. J. 
K. B. 144 ; 94 L. T. 194 ; 70 J. P. 27 ; 22 T. L. li. 
137 ; 4 L. (1. It. 101, D. O. 


Sith-bect. 2. — ^Under Punuo HnALTn Acts. 

990. Agreement for making new road — Under 
PubUo Health Act, 1875 (o. 55), s. 146— Whether 
oompUanoe with PubUo Health Act, 1875 (c, 55), 
8 . 150, necessary.)— Bromijby Local Board v. 
Lansduky (1894), Times, Dec. 6, D. O. 

Folk€«toue (kkrpn. v. Marsh (1S05), 

V4 Xi* jT* oil* 


991. Agreement for repair — Under PubUo 
Health Act, 1875 (c. 55), s. 146— Whether agree- 
ment for adoption & dedication Included.] — Tun- 
bridge Wells Improvement Oobiiis. v. South 
BOROUGH Local Board, No. 242, ante. 

992. Necessity for seal.] — Tun- 

bridge Wells Improvement Comrb. v. South- 
borough Local Board, No. 212, ante, 

993. Effect of agreement — Highway 

formerly repairable ratione tenura.] — Re Stam- 
ford & Warrington (Earl), Payne v. Grey, 
No. 970, ante. 

994. Additions to existing highway — Expenses 
of making up — LiablUty of frontages — Public 
Health Act, 1876 (c. 65), s. 150 .J — Kichards v, 
Kessick, No. 302, ante. 

995. .] — Portsmouth 

CoiiPN. V. Halt., No. 100, ante. 

996. Declaration that private road a highway — 
Under Public Health Act, 1875 (c. 55), s. 152 — 
Conditions precedent to declaration.] — In order 
that a local authority may declare a street, not 
repairable by the inhabitants at largo of their 
district, to be a highway so that it may become 
repairable by such inhabitants, it is necessary that 
each of the works specilied in above sect, shall, 
at the time of declaration, have been executed 
upon the street to the satisfaction of such authority. 
L^cal authorities have not, under above sect*, 
any discretion as to which of the works mentioned 
in the sect, they will require to be executed. Their 
discretion is limite*d tt) their being satisiled with 
the efficiency of each description of work when 
done. Semble : kerbing a road does not answer 
the requirement in above sect, that the road must 
bo flagged, “ flagged ” meaning paved with 
flagged stones. Wooden paving does not come 
within the meaning of any of the rt^quiremenls ot 
the sect.— A.-G. v. Bidder (1881), 47 J. P. 202. 
Anndiathm : — Reid. Derby Corpn. v. Grudg1upr«, 11K94) 

g. B. 4Utt. 

Extra Metropolitan streets.) — See, generally. 
Part XIII., Sect. 2, post. 


Seci*. 11.- U ability FOR COLLATERAL 
REPAIRS. 

Ritd-sect. L— Fences and Supports. 

997. Erection of guard fences — Fences not in 
existence before.] — Kvid(*nee that a parish did not 
put giuml fences at the t>idi' of a rood is not 
ivceival)l<* on an indictment wliicli charges that 
(he King’s subjects could not pass as “ they wei*© 
wont to do,’' if no such fences existed before.- — 
B. r. WiUTNEY (1836), 7 V. & P, 208 ; subsequent 
proceedings, 3 Ad. & El. 09. 

Anfu4ation : — ^Retd. Cornwell r. Metropolitan Sowern Comrs. 

(1855), 10 Kxeb. 771. 

9 gg. Construction of local Act.] — 

liOTHERHAM COKPN. V. FULLERTON, No. 1109, 
post. 

Liability for guarding excavations adjoining 
highways, see Boundaries, Vol. VIL, pp. 283 
et seq, 

999. Repair ot existing fences.] — Defts. under 
their statutory powers oonstnieiod a canal ^ 
crossed a liighway, which they carried over their 
canal by means of a bridge, to which they made a 
raised approach along the highw^ & fenced it 
off from the rest of the highway. The fences had 
since fallen into disrepair, so as to constitute a 
public nuisance. By their Act of Parliament 
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6sod in 1829, the bridges were vested in dofts., 
sect* 20 provided that deft. co. should not bo 
liable to repair any part of the road approa<'hing 
any bridge ov'er the canal after such roa<iB had btHni 
first luado used for one year, & then put into 
good & sufficient repair by deft* co., beyond or 
further than the exti'emitv of the wing walls of 
any such bridge, but nothing therein contained 
should bo construed to exoneraU^ d<‘ft, co. fi^om the 
future repair of all such bridges At tJie wing walls,* 
ramparts, & side banks thereof ; — Held : the Act 
of I^orliament drew a clear distinction between the 
bridges, as sucli, which woi*e vested in defts.. At 
the approachc^s to the bridges, which were not 
vested in defts., &> wliicli they were now relieved 
from all liability to keep in repair, & defts. were 
thorefopo not liable to rt^pair the fences. Sentble : 
the obligation lay on the county council. — 
A.-G. V, Oxii\)UD (^ANAT. Navkiation (IU0:{), 72 
1j, .1. (’h. 285 ; 88 J^. T. 250 ; 07 .1. P. 120 51 

W. K. 380 ; 10 T. J.. 11. 277 ; 47 Sol. Jo. 317 ; 

I L. G. It. 282, a. A. 

1000* Wall supporting highway.] — Whore a 
servitude of support to a liighway by a wall has 
been acquired, the owner of the highway, At not 
the owner of the wall, in the absence of express 
stipidation to that etTect in the instrument, if 
any, creating the easement, is bound to rt'pair tlu» 
wail wlien out of r<*pair At insufficient to supjiori | 
At maintain the ])ighwii.y. Svinble : such stipula- 
tion covenant or obligation cannot be infei*rt»d 
merely from the fact tJiat the wall has been on 
several occasions rtqiaired by the owner of the wall 
or his predeee^•^ol•s in titl<‘. -Stoc^kpout At IlYOl*: 
Division or Mac'ci.khfikjj) ilrNniu:i>, IIioiiway 
J h>AHJ> r. Grant (1882), 51 L. J. Q. H. 357 ; 43 
D. T. 388 ; 40 J. P. 437. 

4001. Whether wall forms part of highway 

— Question of fact.]— K. v, JiOUDKMifiUK (1 n- 
IIAHITANTH), No. 892, ante, 

1002. Sea wall & groynes -Necessary for pro- 
tection of road.j — SANouATii: Ukuan J)ihtiuct 
(’ouven. r. Kknt Gounty Goitnc’It., No. 35, ante. 


Sirn-sECT. 2.— OErJiARH, Oratinos, etc. 

1003. Grating over area.] — II obbinh c. .Ionin, 
No. 1590, post, 

1004. Cellar under pavement — Covered by paving 
stones only — Whether within Metropolis Manage- 
ment Act, 1856 (c. 120), s. 102.1 — By above Act, 
sect. 93, all pavements arc vested in Ac are under 
the management Ac contiHiI of the vestry of the 
]mrish in which they aro siiuati*, & by sect. 102 
tUl vaults, aivhes. A: ccllai'S made either before or 
after the commencement of above Act under any 
stiTot, Ac all openings into satiu^ in any such strt^ot, 
shall bo repaired Ac kept in proper order by the 
owners & occupiers of the houses to which same 
rt'spect ively belong. Applt. wjis the owner of a 
house which in front, of it luul an art'a A: cellars. 
'Phe cellars were formed of brick walls, one of 
which was the outer wall of tlie aiH»a, A: the ot.her 
ran paralhd with such outer wall at a distanci^ 
of eleven feet nine inches. Th(M*e were also twt> 
thill partition walls at liglit angles to these brlek 
walls, separating the c(4]ars of each houses 
ExUmding fi*om thee out.<T wall of the art'a to tlie 
wall whicli ran jiaralled with it w<*n* larger (lag- 
stones, the ends of wJiicJi rest tin tlie walls in 
qiic'stion ; they forminl a covering t.o the (‘(flat's, 
which without them would be ojieti at the top. 
The outer or ii]>p(»r surince of ilu^se flagstones 
lind been used by the public as a foot wav from the 
time tlH*y bad b(‘C‘U laid down, At had been worn 
out by tlie traffic ovtT them; lit id: tin* c(‘llar 
in front of aiiplt.’s bouse was not n cellar within 
the meaning of sect. 132, which applied to cellat*s 
which wen* a complete construction in themselves, 
un*h4‘<l ov'er At vvitli roofs indepimdent of tlu» pave- 
ment, A’ the \'<*8try of the parish were bound to 
repair the llugs1oii(*s as part of the pavement. — 
ilAMlLTtlN V. St. (iKOfUiK. IIANOVKU SqUAllE 
(1873), L, n, 9 Q. B. 42 ; 43 J.. .1. M, C, 41 ; 29 
L. T. 428 ; 38 J. P. 405 ; 22 W. B. 83. 

Jnnotaiion Wlille i\ Himlltj L. W. (1875), L. P. 

)0 Q. 3. 2UI. 

1006. Sewer grid.) — W hite t>. Bindley Iax’AL 
Board, No. 1322, post. 


Part VII. — Enforcement of Duty to Repair 


Sect. 1 . -MANDAMUS. 

1006. When granted.] — The ci. will not t‘nt«*rt.ain 
an application for a tnandamus to repair a road. 
So held, whfTe the question was, wliich of two 
parties was liable to the repair, under local Acts 
of Parliament. — U. v, Oxford At WrrNEY Tdhn- 
PIKK Boads Trustkes (IStO), 12 Ad. At El. 427 ; 
4 Per. At Dav. 151 ; 3 Jur. 210, n. ; 113 E. K. 873. 

Annotaiion Refd. A.*Q. V. StafforilMhiro County CJouiicih 
[1005] 1 Ch. 330. 

1007. .] — A railway co., in pursuance of 

their Act, caused a county bridge to be pulled 
down, whereby the county were absolved from the 
duty of repairing the road approaches thereto. 
The CO. having rebuilt the bridge, entered into an 


PART VII. SECrr. 1. 

1006 i. JVhenffranied,] — Amandamu« 
wtU not bo granted dlreoUng a county 
oounoll to expend money on the repair 
of a road whore the effect would be to 
compel the expenditure on roodA of a 
sum in exoeoB of that permitted by 
fjoeal GoToniment (Ireland) Act. 
iMttS, »* 27. — H. < Hkwson) V, WiOKi/>w 


agi’<*fTn(‘nt w'ith the trustees (»f tb<* road to n^pair 
Hu<-h road appromdies to tin* new bridge*. The 
road, being out of rtqiair, Ai tin* co. negle<*(ing t/O 
repair it, a mandamus wiis ap{>lied for comp<*l 
them to do the nocossary r(‘paii‘H : Held : a 
Tnandamas would nf>t, und<‘i* the circiiinstanc<*H, 
lie against tin* co. - fJxp, Exeter Boad Trustees 
(1852), 19 L. T. O. S. 190 ; 13 Jiir. 339 ; stib nom. 
JU ExprriSR Ac Grediton By. Go., A’.r p, Exicteu 
Boads Truh'hses, 13 j. P. III. 

generally, C’rown J*ractice, V^>1. XVI,, 
pp, 291 et spq, 

1008. For what purposes granted.] A.-G. v, 
Stafporusiiirb County Council, No, 797, ante. 
See, generally, (JROWN Prautiue, Vob XVI., 
pp. 291 vt seq, 

Hhould put it in proi»cr n*pair. This 
demand not having been complied 
within, ho applied to the King'** Honch 
fur a imindannut, to ootuiuaiid the 
diHirict He county councils to put i!>o 
road ill proper repair : — Utld : itutn- 
(tamua waa Die appropriate remedy. — 
it. V. ChMlK CJOUNTV CoUN<*IU |1U041 
2 I, n, 54iU ; 38 I. L. T. 17H, 233.— IR, 


County Coitncil, 11908) 2 I. II. 101. 
— IR. 

p. Whether appropriaU rrmedy.V- 
He Moulton U Canbowiuoh Tciwn- 
SlflFd COKPNS. & HaLDIMINII UOUNTY 
VoHPtt, (1885), 12 A. H. 603, — CAN. 

Q, .] — A ratepayer, whose lands 

adioinod a road, denuinded fnmi the 
county 6c. district cotincUs that they 
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Highways, Streets and Bridges. 


Sect. 2. — INDICTMENT, 

SUB-SKCT. 1. — In (iENRHAL. 

1009. In respect of what ways- -Private way.] — 

If ih#» coinrs. an inrlowure Act Hot nut a 

pri vnto rn/nl f<»r tJ)o uho of tho inliabiiantH of nine 
pariHlios, dirortinj( Oio iniiabitants of six of thoso 
])ariHh(‘K to k<‘<‘i> it in repair, no indictinont can bo 
mippoiicti affaitiHi flic Jattor for not repairing H, 
it not <*one<*rning t i»e j)iibli<*. 

The roa<l in question, bt‘ing described to bo a 
private road, (Jo(*h not concern the public, nor is 
of a public nature, but merely concerns the 
individuals who Jiave a right to use it. The 
((uestion is not varied by the (drcuinstance that 
many individuals are liable to r(‘pair, or tliat many 
others are entitled to th<* benefit of it ; each party 
injured nniy bring his action against those on whom 
the <luty was thiown. 'rhe circumstance of this 
road having be<*n set out under a ind)li<* Act of 
J*arliairu‘»it, does not make tin* non-r(*pair of it an 
indictable offence* ; many public Acts are passed 
which regulate* ])rivate rights ; but it is never 
(‘onceiv(*<l that an indict mc*nt lies on that account 
for an infring(*ment of such rigid s (per Cuit.). — 
it. i\ IlK'iiAUDH (ISOO), S T«‘rm Jtep. (134 ; JOl 
K K. 1588. 

AnHutaium : Reid. II. r. Kltcliciicr (ISTIP, 22 W. It. 1.1 J. 

— .] See No. I Oh I, potiL 

- - Church way. I Ncc No. I035, 

1010, — Way along sea wall.) (1) On an 
indictment for tho non-r(‘pair of a liighway, in 
the ordinary form, a ))arish cannot be convict (*d 
lor not rebuilding a sea-wall washed away by the 
fi<'a, over the top of which the alleg(*d way uwsl to 

(2) Wlu*r(* a parish arc* acquitted on such an 
indict menl, on tin* gT'onnd of there being no high- 
way, the et. is not bound to award eosts un<i(*r 
Highwny Aets, 1835 (e. 50), s. 05. A judge who 
tries «t visi priu^ an iinlictmeid for noii-repair, 
removed by certiorari, lias no ]M)wer under that 
sect, to award costs. U, r. Paul (Inhabitants) 
(1810), 2 Mood, k li, 307, N. P. 

JiiiiofaHoutt J.S to (1) Raid. 0. r. Hornsini (ISOl), IS .T I’. 

l.r. ; It. r. (Ircefihow (lS7(i). I 0. O. I>. 70;t. 

Ncc, a/Mo, PuiMiNAL I^AW, Vol. XW, j). 707, 
No. 8012. 

1011. Jurisdiction of Justices to order Local 
Government Act« 1894 (c. 73). 1 H. r. SnunnY 

PoiTNCMl., No. 1010, 


Siqi-sK(T. 2. 


-liv AND Acjain.^t Whom 
PUEI-'EKUKD. 


By whom preferred.]- *sVc Oiiminal Law, Vol. 
XIV., pp. 202 ef ficq. 

Against whom preferred Inhabitants at large.] 

Ncc No. 1 010, post, 

1012, Parish.] -Parish to be itidictod for 
not iH'pairing a highway, k md tho ovei’seers. — 
IL V, Dixon k lloi.i.is (1008), 12 Mod. Kep. 108 ; 
88 K. U. 1200 , 

1013. Parish in two counties.] If a 

parish lies in two counties, tho indictment for not 
I'epalriiig the Idghways must be laid in tho county 
wheiH' the ruinous rood lies. — 11. r. Weston (1770), 
4 Purr. 2507 ; 08 K. H. 314. 

Antuftaiiom : — Conid, 11. v, Ureat Broiiirhton (1771), 5 
Burr. 2700, N.F. 11. r. (Mlfton (1794), 6 Tcrin Uep. 498, 
Retd. a. t<. BrUKnnvatcr (1839), 10 Ail. & Ei. 711. 


1014. .]—(!) If a parish be 

situate part in one county & the rest in another, 
k a highway lying in one part be out of repair, 
an indictment against the inhabitants of that part 
only is batl. The indictment must be against the 
whole palish. 

[In H. V. No. 1013, ante], liOiiD Mans- 

PIKTJ) said that “ the indictment must be confined 
tf) the county ” ; if by that c*xpresRion bis Lordship 
meant that the indictment must be preferred in 
tliat county where the paiiicular road lay where the 
olTence of not repairing happened, undoubtedly 
he spoke correctly : but if he thought that the 
indic*tment could only be preferred against th<' 
person or persons who lived within the jurisdiction 
of the ct. where the indictment was preferred, 
1 think he was mistaken. For it is admitted that 
in the instance I put of a ijorson who is bound 
ratione ienurw to r<‘pau* a road, living ont of the 
jurisdiction of the county sessions where the road 
is situat<‘, he must bo indicted in that county 
(Lord Kenyon, (\J.). 

(2) On an indictment against a parish for not 
repairing a road, it is not nee<‘ssary for the 
prosecution to Hc*rvo every individual in the parish 
with process; he may compel tin* app(*arancc of 
any two wlu) live within tin* county upon whom 
the whoh* lim* may be levied k the r<*st of the 
inhabitants must reimburse those two under tlie 
general Jlighv\oy Act |13 Geo. 3, c. 78 J (Lord 
Kknyon, (\J.). H. r. Glifton (Inhabitants) 
(1704), 5 Term Hop. 498 ; 101 K. K. 280. 


Refd. H. v. HildgeuaUi* (lh39), 10 A<1. ik Kl. 

711 . 


1015. Urban sanitary authority.] -An in- 

dictment against a municipal eor]m. for non- 
roj)air of a liighway alleged that the liighway was 
in deca>, k that the corpn., “acting by the 
council as the sanitary autliority for tlu* urban 
distrht,'’ ought to n‘pair k amend the saim*, 
(*tc. ; but then* was no allegation to show how 
(lefts. W('re liable, nor did the indictmt*nt coneludt* 
with the words “ against the form of the statute.” 

At the* trial the judge int imated liis willingru*ss to 
make any anu*ndm(*nt within his power; hut no 
amendment was in fact made*. A vordi(‘t having 
he(*ii found for tin* (’rown : Held : (1) the indict- 
m(*nt was had. A (lefts, wen* entitl(‘d to judgnumt 
non obstante veredtvio ; (2) even assuming the 

iiee(*s.sary am<*n(linents to he made, delts. witc 
entitled to judgment, tluTc being nothing in 
Public Health Act, 1875 (c. 55), to maki* the urban 
.sanitary authority liahh* to indictment for non- 
Impair, in tho same sense as that in which the 
parish or other persons liable ratione Unura- were 
liable.- H. r. Poole (’oki‘N. (1887), 19 Q. 11. J). 
902 ; 5(1 L. J. M. C. J31 ; 57 L. T. 48.5 ; 52 ,1. P. 
81 ; 3(1 W. JL 239 ; l(i (V>x, C. (’. 323, D. (\ 
Asiutiafums • -As to (2) Rofd. U. r. W akolicld (’oipn. (Ks.ss), 

2U Q. H. D. hlU ; r. Nt‘^^murk('t 1.. H. tlS90), /i.i 

J. r. 51 : Oliver r. Horsliaiii L. B , TIuhujimhi r. BrUHitca 

(’ori)ii. (1SU3), r»1 L. .1. Q. H. \h\ ; It. t\ BikkU'mw ado 

K. b. C. (lUUO), 64 J. V. 412. 

1016. Parish council.] — (1) Notwith- 

standing 8e('t. (1 of Local Govt. Act, 1891 (c. 73), 
A the dcHnition of “ vestry,” contained in sect. 
75 (2) of that Act a parish council is not liable to 
be indicted for tho non-i*epair of highw^ays. Qu, : 
W'hether the inhabitants of a parish still remain 
liable to be indicted for the non-repair of tho 
highw'ays within such x>arish, or whether the 
common law liability of the inhabitants to indict- 


PART VII. SECT. 2, SUB-SECT. 2. 

r. .JmhuU whom preferred -(Vran- 
tees of (’n)fm.l — OrantwH of the 


Clown of publics highwayn aro indict- 
able for dofanlt in rt^painng such 
liighwayd. — U. v. Mills ( 1807 ). IT 
C. l\ 054 .--CAN, 


8. Jimd com/Mtrf]/.l — A road 

CO., inoori>oratcd under 10 Viet. e. 190 
tn U, S. (I. 1877 , c. 152 . are not subject 
to indletnient for not ktH'plng tbeir 
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merit for non-repair has been extui^iished 
altogether by Local Govt. Act, 1894 (c. 73). 

(2) Sects. 94 dc 05 of Highway Act, 1835 (c. 50). 
conferred upon justices the power in certain 
events to oixler an indictment for non-n^piur c»f a 
highway to be preferrtnl against the inhabitants 
of the parish or the party to bo named in such 
order, “ & the costs of a prostH'ution instituted 
under those sects, are, by sect. 95, payable in any 
event “ out of the rate nijido & levied in piiisuance 
of this Act in the parish in whicli such highway 
shall bo situate”: — Held: the proxision with 
iN'gard to costs does not apply where the Ingliway 
in qiu^stion is under the control of a district 
council. 

Qu, : whether, since the passing of I^ocal (Jovern- 
inont Act, 1804 (c. 73). the justices Jiave any 
jurLsdiction to ord(‘r an indictment for non-repair 
of a highway. — Jt. r. Shiit.ky I^ahi^h ('ouncil 
(1807). 13 T. J.. H. 480 ; 18 Gox, (\ (\ ,*»31. 

1017. Where laid County where road situate.]— 
It. r. Wkston, No. 1013, ante, 

1018. H. r. (’i.m’ov (Inhabi- 

TAKTK), No. 1011, atde. 

1019. Necessity for naming individuals -In- 
habitants.] -Wai.keh r. Mk.vsuhp: (1010), 2 Roll. 
Abr. 79. 

1020. — -.) -R. Hi’iin IX K^sin<.wom> 

(OWXKHS A Oct uriKHs) (1778), cited 3 Q. R. at 
p. 220 ; 11 I K. R. 191. 

1021. — - Road repairable ratione tenurne.^ — 

R. r. Rrnx ix RxsiNtiwou) (Ownicks A OccrrjKiis) 
0 778), cited 3 Q. R. at p. 220 ; 111 K. R. 191. 


Si n-sK(T. 3. F\( ts to lu: Am and rin»vi‘:i). 

jSVc, f/entrallf/. Indictments Act, 1915 (c. 90); 
GlMMiNAi. Lwv, Vol. NIV., ]>i). 202 el .vtt/. 

1022. Description -Length & breadth.) Deft, 
was indicti'd for stopping the King's highway in 11., 
without setting forth any houndancs or abuttals 
ill the way, leading from such a town to sucli a 
town, y4*t adjudged good ; for a highway shall be 
intended txi go Ihioughout the kingdom, but it is 
otherwise if the indictment had been for htxqiping 
a ]>rivate way. — Axox. (1020), 3 Salk. 183; 91 
K. R. 705; ftub nom, Halskm/s Fask, N<»y, 90; 
l^at. 183 ; 2 Roll. Abr. 81. 

Jnriofatiovs Dhid. K. r. Kust T.iilfonl (17:»«), "'lo . :i01. 

Consd. Konso r. HarUin (17iM)). 1 \U . HI. J>1. Reid. 

Wilkinson V. (Justoii (isiO), <j Q, H. 1.17. 

1023. .J- (1) Where it did not appear 

tliat any part of the load xvas in the jiarish imheted 
for not rejiairing it: Jle/d : the indictment w.us 
bad. 

(2) Qu, : whether likewise if the breadth does 
not appear. — R. v. All Saints A St. Mary (In- 
habitants) (1735), Gunn. 159 ; l^ee temp. Hard. 
105; 94 K. R. 1125; Hubftequent proceedings^ sub 
nom, R. V, All Sainin, Dlury (Inhaihtanth) 
(1739), 2 Stra. 1110. 

1024. .] — It is not ncce.ssary to set 

out the length or breadth of a nuisance, in an 
indictment for tlie nuisance. 

It been said that as the length & breadth of 
the nuisance [non-repair of a highway] are not Bet 
out with precision, this ct. cannot jiidgi* whcihcT a 
proper fine was set; but this ct w’ill presume, 
that the ct. of quaHer sessions did set a tine 
adequate to the length & breadth of the nuisance 
proved (Foster, J.). 


According to some old cases, too much precision 
xva.s, in my opinion, heretofoii' requirtnl in setting 
out the length & breadih of the nuisauco in an 
indictment (Wilmot, J.),— R. r. Fast liiDPoui) 
(Inhaiutants) (1759), Say. 301 ; 00 H. K. 887. 

1025. - - .1 —In 1891 a iiighway was 

closed by order of (juarter sessions A a now high- 
way was subst hided for it. The ceriilicate of the 
justices statiHi that the new higlnvay was twelv*' 
yards wdde, whori'as in fact it was fourteen or 
lifteen yimls wdde. The mwv highway fell Into 
disrepair. An order w^ius then imuh* under High- 
ways A Ijocomotixes Art, 1878 (c. 77), s. 10, A an 
indictment W’lvs preferml against the higUw’ay 
authority, dofls. Notice.s were served on tlje 
frontagers by the highway authority under Rublic 
Health Act, 1875 (c. 55), s. 150, afier the date of 
the order. The width of the ixiad was not specilled 
in the indictment. The jury found that the old 
road was a highway repairable by the inhahitniils 
at large before 1835: -Held: on such lliuling 
judgment could be entered for the ('lowri. R. c. 
(’romi*t()N Fruan Distrkt Foitnitl (1902), 80 
L. T. 702 ; 00 J. R. 500 ; 20 (V)X. F. F. 2t3, 
D. F. 

1026. Mode of user.] - R. v, Hatfihlp (In- 
11 VIUTWT^^), No. 55, ante, 

1027. Termini.] - Tn an indictment for 
non-repair of a highway, it is not n<‘cessary to 
stale the ti*rmini ; hut, if th<‘> are stated, tiu'y 
must be ])roved. R. c. St. Whonaud’s 
TANT-.) (1831), 0 F. A F. 582. 

Annniututn Refd. H. r. SlfMMitori (LSM). 1 Car. A Kir. 

A '» 

1028. - - .] (1) Indictment again.st- a 

parish statist that, Irom time wduuisif the memory 
of man is not to th(‘ contrary, tlu‘re was a (^ueiui’s 
(ommon highway, h‘ading from T. to K., usiul for 
all thi* hi'g(‘ siibiecis, etc. : that part of tla* same 
QuiMui's common higlnvay, sltuati*, <*tc., in th<* said 
paijsh, on, (‘tc., A c‘ontinually, (do., W'as A yi*t is 
out of repair; A that th(‘ inhabitants of tla* said 
parish ought to r<*pair, vie. On fht‘ trial it 
appearinl lliat Ha* highw'ay had b(‘<‘n nuuii* within 
living memory: Held: no v'avianee : for that, 
ill an indii'tm(*nt against a parish, it W'as not 
material whidher the way w^as imm(*morial or not ; 
A the antiquity of tin* road was mil sii averretl in 
(he indictment ns to hissmu* an essi-nlial part of 
the descriidion. 

(2) It api)(‘ariMl further that tlu* way from T. to 
F. r<*ferred to in the indi(dmi*nt !(*(! Irom T. into 
the turnpiki* road from R. to tlu*!! lay, for a 
short diHlan(‘<* along that Ciiad, A th(‘ri bramdiisi 
olT to F. This was tin* diiH*(d. w'ay hetwis*!! 3’. A 
F. : H(ld : tlu* way wa.s propculy di'Hcrilxal as 
from T. tt> F. R. v, Turwkston (iNiiAHnHNTS) 
(1859), 19 (^ R. 199; 1 New Sess. (W 419; 29 
L. .1. M. F. 19 ; 19 L. T. O. M. 233 ; 11 .1. F. 751 ; 
IS.Iur. 9.59; I Fox, (\ F. 319 ; II7F. H. 829. 

See, also, Ni). 21, unle. 

1029. - - Must be proved where stated.] — 

R. V, Ht, Wkonauo’s (iNilAIlITAN'J’S), Xo. 1927, 
ante. 

1030. — Averment of immemorlalty Sur- 
plusage.] -R. r. TriiwESToN (Injiaihtants), No. 
1028, ante. 

1031. Situation of highway in district Indicted.] - 

R. r. All Svints A St. Mary (Initahitanth), No. 
1023, ante. 

1032. - —.] It ft he highway] must be all<‘ged 

to lie in the parish, otherwdwj the parish is not 


road in repair, whor<* the liability to But w hew* the dispute is, v^h<‘tlier tin* On \W'a A Ouhikhiku lleAii Fe. 

nipafr Jh admitted ; thesiiecial reniedieB pait out of reimir 1 h part of d«'ft».’ ( 1 H 7 S), 12 t\C. Jt. 47 M. CAN. 

(flTeu by the Aet mu«t lie renortod to, roail, an indictiaent wiU lie. — it. r. 
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bound i/O repair, thorcforfj, thi« presentment is 
ehsarly bafl (Ixuti> Manhfiku>, Hart- 

V4)UI) (iNHARiTANTy) (1770), 1 <V>wp. Ill ; 98 
K U. 991. 

1033. .] “In an iadi<*tment for the non- 

repair of a hiKhway, it must be alUrraatively 
sfattul that th<* road is witlun the district which is 
hou»i(l U) repair it. Stating a i*oad to be out of 
repair “ from throu|?h ” a place, excludes the 
terminus. H. V, I Ji*'PON-ON-SKVB:RN (lNJ£ArUTANT.S) 

0 (’. iVs r. 1:18; 2 Nev. & M. M. C. 152, 

N. r 

1034. - -U. V. Wavkiiton (Inuatutakts), 

No. 1012, 7 >os/. 

1036, How Uability arises.] — An indictment 
against a borough for not repairing a way Uj a 
church, must state* how bound to repair. K. v, 
Wauwk’K (’orti'N. (](W2), 2 Show. 201 ; 89 K. It. 
890. 

1036. * .] -A i)res(*nt ment under 12 Oeo. 2, 
c. 7S, s. 21, against a smaller district than a parish, 
must st^itfi expressly how they are liable to the 
rei»air of roads. U. r. PKNDiciiuyx (Inj[AJ31TANTs), 
(17S8), 2 Term Ke|). 512 ; 100 JO. It, 277. 

AruKitathn : Held. 0. v. KiagHinoor (182:3). 2 B. & C. 190. 

1037. Liability to repair all highways with 

certain exceptions Highway must be shown to be 
not excepted.] It. r. Livi^imooi. Coupn., No. 890, 
iu\iv. 

1038. Immemorial liability of township — 
Road otherwise repairable by parish.] It. n. 

KlNl.sMOOH (iNUAuri’ANTs), N<». 887, attic. 

1039. - •]—(!) An indictment 

against ;i t/own.ship for non-repair tif a highway is 
not bad in law, if it aver a custom for tin* town- 
hbip to r(‘pair all public higliways within it, not 
ad<ling tlie words “ whi< h, but for such cuistom, 
would be r<‘pairabl(* by tlio parish at large.*’ 
I^’or the uiKpialiiled allegation may be pmved 
tna*. 

(2) if tlu're are any roads ropairabh* raiionc 
ictumvor otberwist*, it is for defts. to show it as a 
matt4*r of evidtmee. 

(2) If defts, moan to assert that any individuals 
an* liable to re])air the road in (piestiou ratione 
Ivttartv, or otherwise* (if it can be), they must plead 
that matter specially (Loud 1)knman, (’..!.). ~ 
K. »\ n»<:AoK (Inilmutxnts) (1811), 2 Q. B. 128; 
I (Jal. iV Dav. 5IS ; 19 L. .1, M. (\ 1 15 ; 9 .lur. 207 ; 
111 {<). IL 51. 

1040. - -- .| -An indictment against 

a tow'nship for the non-n‘pair of a highw'ay must 
avt*r that tlu* road in <iu<*stion \va.s a road wdiicli, 
but for the custom [an iiuiiumiorial custom to 
rt'pairj, W'ould Jmve been ivpaiifd by the parish. 

Vou cannot aid a <letleient indict m(*nt by 
evidence (Ar.DEUSON, U.). 1{. r. (’oUiiNo (1817), 

9 J.. T. O. «. 180 ; 2 dov, C. t\ 181. 

1041. Averment of liability to repair.] -11. r. 
Ht. J*ANi^icA8 (Inhabitants), No, 1052, ixw/. 

1042. Averment of non«repair.]— K. v. Htrat- 
vomy (oil HTKKTFOun) (Inuauitants), No. 114.5, 

JHMt, 

1043. ,] — An imlictment for non-repair of 

a higluvay by the t4)wuship of W., alleged in the 
first count that “ a certain ixut of a highw^ay, 
situates in W., leading from, etc*., & containing in 
length one t/housancl three hundix*d. & fifty-six 
yards, etc., in the township afort^said, was ruinous 
& in decay,” that the inhabiUvnis of the said 


township were liable to repair it. The second 
count alleged that the parish was divided into 
townships, whereof W. was one, &> that the inhabi- 
tants of W. had immemorially repaired such & so 
many of the highways situate witlun it as would 
otherwise be repairable by the paiish at la^e, 
& ” that the said part of the same common liigh- 
way hereinbefore mentioned to be ruinous, etc., as 
aforesaid, was a higliway which but for the said 
prescription would bo repaii*able by the said parish 
at large, & that by reason of the premises the 
inhabitants of W. aforesaid ought to repair the 
same pari of the said liighway so being ruinous, 
etc., os aforesaid, when & so often as it hath ^ 
shiill be necessary,” & that defts. had not repaired 
same. Defts. were found not guilty on the first 
count & guilty on the second ; — Held : the second 
count contained a sufHciont reference to the first 
count, At, after verdict, it sufficiently averred that 
the part of tin* road in (piestion was out of repair, 
Ac that it was situaf^* in the townsliip of W. — It. v. 
VVAVjflRTON (Inhahitanth) (1851), 17 Q. JL 502; 
2 Den. 340 ; 21 L. .1. M. C. 7 ; 18 L. T. O. S. 130 ; 
15 J. P. 817 ; 10 Jur. 10 ; 6 Cox, C. C. 400 ; 117 
ifl. It. 1290. 

1044. Averment of previous repair.] — On an in- 

diefment against a township for non-repair of a 
common Ac ancient highway, it was proved that 
tlu* lane had always been used as a common high- 
way, but it was admitt<^d that the township had 
never r<*pairod tliis particular highway, Ac that it 
liacl been repaired by private persons occasionally : 

Held : the highway being in use previous to 
Highway Act, 1825 (c. 50), s. 22, pro<jf of repair 
by the townsliip was not n<‘ce8sary to support a 
conviction. — K. r. Nkwbold (Inhabitants) (1809), 
J9 L. T. 050 ; 22 .1. P. 115 ; 17 W. li. 295 ; 11 
(\)X, (’. i\ 221, i\ C. It. 


SlI B-SK( T. 1 . — Ai*PKAR \N( ‘R. 

1046. Inhabitants.] — It. v. Clifton (Inhabi- 
tants), No. 1014, ante. 

1040. .]— It. V. Rtainhaix (Inhabitants) 

(1858), 1 P. Ac F. 203, N. P. 

Antmtaiion ReM. It. r. Hasloincro (1802), 7 L. T. 382. 

1047. Coiporate body.] — A corpn, aggregate, or 
a railway co., are liable to be indict/ed for breaches 
of duly, such as the non-repair of bridges, wliich 
it is their duty to i\*pair. If tlicy are indicted in 
Queen’s Dench tli<»y can appear by attorney, 
but if they are indicted at the assizes. Snnble : 
they cannot appear there by attorney, but should 
apply for a writ of certiorarif Ac appear by attorney 
in Queen’s Dench ; Ac if they do not, thoi*e may be 
a distress ad ittfinifum against them. — K. i>. 
Hirminoham Ac Dlouckster Kv. Co. (1840), 9 
C. As I*. 409 ; attbecquent proceedings (1842), 3 
Q. B. 223. 

Annotation Apld. 1^ v. Stainhall (1858), 1 F. & F. 303. 

1048. .] — When two defts., members of a 

coiporate body, entered into their recognisances 
to appear Ac plead to an indictment for non-repair 
of a highway, the judge ordered them to be dis- 
cliorged from such recognisances on the ground 
that they were entered into per incuriam. — R. v. 
Bury IitPROViaraiNT Cob£R.s. (ldl<^)» U Gox, C. 0. 
041. 

See, generally. Corporations, Vol. XIII., p. 421. 


PART VII. SECT, Z» SUB-SECT. 8. *** 1»» ludjotnient for 

^ . . .. , ....7 n*palrliig, to aUciire that doftii. 

|04t 1. ** ought of right” to repair, oto.. 


without setting forth the particular 
ground of liahiUtjr. — H* v. St. John 
. ( 1828 ), N, H. Dig. 228 ,— CAN. 



Part VII.— Enforcement op Ditty to Repair. 


370 


Sub-srct. 5. — Evidence, 

A, In General, 

1049. Similar liability of neighbouring township.] 

— R. V. Bahnoldswick (Ikilviutants), No. S91, 
anle, 

1050. Acts of predecessor.] — R. v, Ram<{DAi.b 
( 1851), 15 J.P. Jo. 723. 

1051. Highway repaired by adjoining township — 
InsufOciency of consideration.] — R. v, Aiidsley 
(Inhabitants), No. 898, ante, 

See, also, Evidence, Vol. XXTl., pp. 53 et seq, 

AdmissibiUty of evidence — On particular pleas.] — 
See Sect. 2, sub-sect. 0, 2*osi. 

B, Becord of Pret'lotis Proceedings. 

1062. Conviction — Whether conclusive — Of lia- 
bility to repair.] — (1) An indictment against a 
parish for not repairing one sidt‘ of the road, 
the other side lying in anotlier parish, ought to 
state that each jiarish was liable to repair ad 
vvedixnn filxnn xuee, not m<‘ivly that a certain 
part of the i*oad in biH‘adth 15 fe(‘t \\as out of 
r<»pair. 

(2) A record of conviction on an indictment 
against a parish for not repairing a rf>ad is conclusive 
evidence of the liability of that parish to repair. — 
R. r. St. Pancras (1niiaiutant.s) (1791), Peake, 
280, N. P. 

AntutiaUons : — Jh to (2) Consd. P. c. Hauorhton (18A3), 1 

K. U H. 501. Re!d. It e. nerl>>Hhiiv (1S42), 0 Jia. 4h‘A ; 

U. c. lUakemon' (1852). 2 Hen. 410. 

1053. Judgment by default.] — 

SenUtle : judgment by default upon an indictment 
for non-n‘pair of a Jiiginvay, is not conclusive 
«*vidence against the jiarish of a liability on their 
part to rcpaii* sueh higliway. R. c. Wjiitnky 
(Inhahitanth) (183.i), 3 Ad. Ac Kl. 09 ; 1 liar. A" 
W. 1 17 ; 4 Nov. A M. K. B. 591 ; 3 Nev. A M. M. V. 
417 ; 4 J.. J. M. i \ 80 ; 111 K, H. ,339. 

Annoiatiims Refd. U, r, llaughlen (185‘1), 1 K. A B. 501. 

Mentd. H. r. Jjancaster (Nmnty (IhOH), a2 J. 1*. 711. 

1064. Conviction of former 

owner.) — R. r. Bi.akkmore, No. 939, anie. 

1055. Conviction of parish- Effect on 

township.] — If to an indietm<*iit for not repairing 
a higliway against a parish consisting of three 
townships, viz. A., B., A P. tlien* is a pica on tlio 
part of f’. that each of th(» three* Utwnships luis 
immiauorially repaired its own Idghway's 
separately; the ii'cords of mdi<*tiiu*utH against 
the parish generally, for not iv*pairing higliways 
situate in A. A B, with g<*iieral pleas of not guilty 
A convieUon.s thertnipon, art* prinui facie <*vidence 
to disprove the custom for each township to 
repair separat<*ly ; but evidence will b(i admittt;d 
that these pleas of not guilty were plead(*d by 
inhabitants of A. A B. without tlie privity of the 
inhabitants of O. — R. v. Kaudisland (1810), 
2 Camp. 491. 

Annotatums CoTOd, R. r. Haughton (185:J>, 1 K. A B. 

601. Refd. It. V. EoclosftolU (1818), 1 B. & Aid. 348. 

1056. That highway in township con- 

victed.] — (1) Indictment for non-r<*pair of a high- 
way, gainst the inhabitants of the iow^hip of II., 
averring them to be liable by prt*scription to repair 
such highways in the township as the inliabitants 
of the parish, but for the prescription, would have 
been liable to repair, with averment that the high- 
way was in the township. Plea: Not guilty. 
Prosecutors gave in evidence a record of a pre- 
sentment by a justice, under 13 3, c. 78, 

on his own view, that the rood in question was out 
of repair ; averring that it was in the township 
of H., A tliat the inhabitants of that township 
ought to repair it : the record showed a plea of 
guilty by two inhabitants of the township of H., 


a conviction before the sessions, A a sentence of 
fine : -/fc/d .* this conviction w^as conclusive 
evidence, against H., that the road %vas in that 
t/ownship ; A though the prtwntment might bo 
bad on error for not showing how the towmahip 
w'fLs liable, the conviction, l>eing b<>fore a comp«>tent 
tribunal A being unr<wer8<*d, was not the less on 
estoppel, 

(2) By a local A pc'rsonal Act (since repealed) 
it wjis recit4*d that the liighway in question was in 
the towniship of I).: Held: the ivcital in the 
Act was not conclusive*, A conse^quently diet not 
o|K‘n the estoppel. B. r. IIauohton (In- 
habitants) (1853), I K. A B. 501 ; 22 B. J. M. V. 
89 ; 20 B. T. O. S. 247 ; 17 .1. \\ 585 ; 17 Jur. 
4.55 ; 1 W. R. l«t ; 0 (^ox, V. V. 101 ; 118 E. R. 
523. 

Antuifdfitms to (1) Apld. B. e. Maylmry (1801), 4 

F. A F. iK>. Refd. FevorHhain v, KniorHon (1855), 1 1 Kxch. 

385; Petno r. Nuttul (1850), 25 L. J. Kx. 200; H. v. 

llutehliiRH (ISM), 0 Q. B. 1). 300; Wakctiolcl (’oppii. e. 

Cooko, 1 10031 1 K. B. 417. Aft to (2) Retd. MarBoy f)oi)kH 

A HaitxMir Board v, I'anicroii, Joiim v, B(M‘kM A 

Harbour Hoarit (1805), 20 B. N. H. 50; IdortUuiH e. 

Hill, 1 1001 J 1 CMi. 842 ; (lrt«at Torringtou C*oininonB 

(•onHi'r\att>rs r. Mooro (1003), 73 JL, .1. (’h. 124. 

1067. - Against contrary recital In 

statute.] -R. r. IIavcuiton (iNHAiuTANaN), No. 
i0r>(t, anie, 

1058. Against award of Inclosure 

Commissioners.] — l^pon the trial of an indictment 
against parish A. for tlie non-rejiair of a higliway, 
it a])pt*ared that A. laid always ivpaii*!*!! the road 
ill <|uestion. whicli passed over waste ground m the 
parish of R., A <*onnt*cted together two separate 
portions of A. In 1785, the inhabitants tif A. 
submit t4*d to an iiulictment for non-r<*palr of tiio 
same iMiad, A paid a line. In 1788, Inclusuiv 
t'orni-s. acting under a statute* fe>r iucleising tin* 
commens, im>e)i*s, A waste gi*oundH within the 
parish of B.. inaele an award, whe*rt‘l)v thov sc*t 
out till* roati in qu(*8tion as situate* in it A" to be 
repaircei by B. No dispute* as to the boundary 
of the two 7 )arislu*B was brought before the ('omrs., 
nor diel tliey assume* to sedtie any eiuestion of 
boundary ; but the*y acte^d unde*r the jiower con- 
ferreel upon tJiem, ol setting out public A private 
roads over the inoed’s, commons, A wastes grounds 
inB. After the li ward, as be*fe)re, the inhabitants 
of A. ceuifinue*d to rei)air x—lield : (1) the fonne*r 
conviction was conclusive e‘vieie‘nee against A. 
that the road w^as situate* in that parish ; (2) the 
Comi's., having no jurisdictiem to set out a road 
not situates in B., their award eliii not shift the 
liability from A, to B. — H. r. Netiikh Ualkam 
(Jnhabjtanth) (1851), 3(\B, It. 91 ; 24 B.3.(). H. 
199 ; 19 J. R. 195 ; 9 (’ox, (\ V, 435. 

1059. Of neighbouring parish —Admissible 

to prove highway.] —it. v, BuKiiiTHiDE Bikubow 
(Inhabitants), B. v, ArrEiu’ijptE-cuM-l )ahnal 
(Inhabitants), It. v, Tinsley (Inhabitants), 
No. .359, anie, 

1060. For non-repair of particular road— 

Whether admissible to prove liability as to all 
roads.] — It. v, liOitusMERB (Ikhaihtanth), No. 
892, anie. 

See, furiher. Estoppel, Vol. XXI., pp. J50 et 
aeg, ; Evidence, Vol. XXIL, pp. 280 cl aeq, 

1061. Admissions of former occupier — In pre- 
vious award — Whether binding on owner.] — li. p. 

Uotton, No. 047, anie. 

Sec, furiher. Estoppel, Vol. XX f., pp. 187 ei 
aeg. : Evidence, Vol. XXI B, pp. B38 el sea, 

1062. Order of Justices apportioning highway — 
Whether conclusive of boundary.] — R. r. Hickuno 
(Inhabitakth), Nei. 980, ante. 

See, further, Evn>EN<T«, Vol. XXIT., pp. 297 
ei aeg* 
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Sect. 2. — Indictment: Suh-eecl. 5, 6'.; enh-sccia. 0, 
7 8 , A. di; //.) 

(\ JtepuUdion. 

1063. When admitted— To prove highway - 
Map— Made upon Information from deceased in- 
habitant.] -On Oh* trial of an indu*tmf*nt for tin* 
iMjn-ropajr of a Jiigliway, a map of tlio parinh, 
produced from Oh* j)ar).sh rhont, which map was 
made undnr an inolosura Act (which was a private 
Act, nf>t prinU*d), is not receivable in evidence to 
show the houndarjcH of the paOsh, without proof 
of the incJoHiire Act ; but it being prove<l by the 
surveyor who made the map thii*ty-fo\ir years 
before Oh* trial, that he laid down the boundaries 
of tiie parish from the information of an old man, 
llH*n about sixty, who went round showed them 
to him : Held : on 1 his proof, t he map would have 
be<*n r(*ceivabl(* ns evid(*nc(» of reputation, if it had 
berm also proved that the* old man was d(*ad at the 
time of thr* trial, but tiiat it was not rr‘ceivable 
at all without proof of liis death.— K. v. Milton 
(Inhauitants) (1S1:{), I (’ar. rSc Kir. 58. 

1064, — Reports of deceased surveyor.] — 

Noicni STAH^'oitosniuE Ky. (’o. v. JIani.ky 
t’oKPN., No. Jhll, ante, 

iSVc, further, lOviDKNi’H, Vol. XX If., pp. 12:1 
Vt SCO* 


Suu*sKri\ 0.- -Pleas of Defend \nts. 

1065. General plea “Not guilty What evi- 
dence may be given Whether limited to evidence 
that road in repair*] — U. r. Vauton (Inuaiutants) 
(I0(i;{), 1 Sid. 140; 82 K, U. 1018; suit nom. 
U. r. Yahenton (Inuaiutants), 1 Keb. 277, 
408.511. 

1066. - — .] - A parish indicted for 

non-r<*|)air of highways cannot, under a ]dea of 
not guilty, show that auoth(*r parish, person, or 
precinct is bound to r<*pair, for, if tliat be the case, 
it must be jilearlerl ; l)ut where a privatr* }H*rson 
is indh’ted for not repairing. In* may give* in r*vi- 
d<*nce that anotlu*r is to r(*pair, because lu* is not 
bound of common right as the ])ari.sh i^. 

liuiictment of a ])articular prr'cinel or ])erson 
fi>r non-repair must show a liability b> prescription 
or tenure. 

If you plead not guilty it g(»(‘s to tin* repair or 
not rejiair ; but if you will diseliarge yourself 
you must do it by ])reseription. or rut tone tvuimv. He 
say,* that bucIi a ony rat tone tniuriv, or sinh part 
of the parish, has alwa>s used time out of mind, 
etc. (ilAi.E, (\.l.). U. r. St, Andukws, IIol- 
UOUHN (ld7l), 2 Keb. 201; J liiod. Pep. 112; 
80 K, It. 772 ; snh nom. St. Anduew’s UoLUoruN 
Pauish Pase, 3’'ns*m. K. P. 521 ; sub uom. Anon. 
2 Salk. 182; I Vent. 2.50. 

Annutationn .••-Reid. IL v. Norwich City (1719). 1 Stru. 177. 

Mentd. U.r. HtuUiock (17:t7), Aiulr. 1:17. 

1067. — — .] - Indictment oii 2 iV: 2 

Ph. iV M. c. 5, on not guilty, no evidence but 
rt»pair. 

Tho better opinion bath been, that you can give 
nothing iu evidence ujion not guilty, out that tho 
wrays are in i**'palr (Holt, 0.,I.).-— K. r, Terrel 
(loot), Comb. 212 ; 00 K. K. 108. 

1068. .] — Kvidence on indict- 

ment for nut repairing highways. 1 1 ixin an indict - 
luent against a parish for not rt'pairing a highway, 
they can give nothing in evidence upon a not 
guilty, but that the way is in repair ; but if it be 
against a particular ix'rson, lie may give evhhmce, 
that others ought to repair it.— P. r. Jrkton 
(Inhabitants) (1090), Comb. 300; 90 K. P. 551. 


1069. Transfer of UabiUty by 

statute.] — P. r. St. George, Hanover Square 
(Inuaiutants), No. 017, 

1070. Right to repair.] — Several 

persons were hf*ld entitled to costs under 5 Will, 
As Mar. c. 11, as jirosccutors of an indictment, 
removi*d by certiorari, for not repairing a highw^ay, 
one as constable of the manor within which thti 
liighway lay, tlie others as parties grieved, they 
having used ilie way for many years in passing & 
repassing from tlndr homes to the next market 
town. As being obliged, by reason of the want of 
repair, to take a more circuitous route. T^pon in- 
dictment against a parish for not repairing a 
highway, tin* rigid to repair may come in question, 
so as to erd itle the parish to remove it by certiorari, 
though the parish plead not guilty only. — P. r. 
Taunton, St. Mary (Inuaiutants) (1815), 2 
2 M. He S. 4(15 ; 105 K. P. (185. 

JnnoiaiutuH ; — Confd. It. r. Stirroy JJ. (1870), L. R. Q. IL 
4««. Reid. R. u. MoiikM Kirl)> (1852), JO J. 1*. 324. 
Mentd. it. i. MiddlcHox ,Lr. (18;i2). ;i IL Hi Ad. 0^8 ; It. 
V. Nicludflon (1S‘J9), 08 L. J. Q. IL 1034. 

1071. Evidence of liability of others — 

Indictment of parish.] P. v. St. Andrews, Hol- 
IJOITRN, No. 1000, ante, 

1072. — .] — P. r. Ireton 

(Inuaiutants), No. 1008, ajde. 

1073. — -- - — Indictment Of individual.] 

~ P. c. St. Andrews, IIolbouun, No. 1000, hh/c. 

1074. - - - - .] — P. r. J RETON 

(Inuaiutants), No. 1008, ayUc, 

.J - P. P. [King’s IJenchl, 
has eoncuiTeid jiirisdietion with the sessions about 
repairing bridg(‘s. 

Jf a man would discharge himself upon a par- 
ticular account, he mu.st ])lead it specially, but not 
wlH*r<* common rigid is Ids defence. If a man is 
eliarg(‘d to I'cpair rat tone tenurcc, 1h* may throw 
it upon the parish l)y the general issue (Eyre, J.). 
— H. V. Norwk’U ((’ity) (1710), 1 Sira. 177; 02 
E. P. 1.58. 

Annotatutm • Refd. R. i*. C’uinhotlnnd (’ouTdy (1795), 0 
'JViin lioi). 194 ; IL r. \<‘W sainmi (isio), 7 Q 0. 911 ; 
R, r. (IShO), 17 Q. IL D. l-M. Mentd. IL 

r. (1 7, >9), 2 Durr. h.U. 

1076. -- .1 -P. V, JlEU.E (IN- 

IIAIUTANTS), No. 1020, anti. 

1077. - - .J- p. r. lAUtGAlL^UALL 

(1851), 2 W. P. Ill ; 18 .1. \\ .lo. 278. 

1078. — - - - ., U, V. I/)RDSMERE (IN- 

II MUTANTS), No. 802, ante. 

1079. -- — - Evidence of non-liability. I — 

P. r. St. Andrews, IIolroi rn. No. 1000, ante, 

1080. - - - ~ -,j On a prc*sentnieni» 

against parishioners for non-ri'paii* of a common 
liighway, (lefts, may plead the g«*ueral issue, Ac 
gnv in (‘videnee that the highway is in repair; 
but cannot show that they an* not iiound to repair, 
unless it is specially ])leaded.- Hornsey (In- 
IIAIUTANTS) (’ASK (1001), 1 Mod. Pcp. 28; 87 

E. P. 218 ; sub mwi. P. v. Hounhey' (Inhahitants), 
Garth. 212 ; Holt, K. P. 2.28 ; J2 Mod. Pep. 12 ; 
1 Sliow. 270, 201. 

Aniu^attoH : — Retd. IL v. Nonxleh (Hty (1719), I Stm. 177. 

1081. .] — P. V. Norwich ((’ity). 

No, 1075, ante. 

1082. Indictment of tenant of lands encroached — 
What must be traversed — Tenure.] — If a man is 

I)ix*8eided for not repairing a highw'ay by reason 
of t(*iuii*e of lands incroaclied, Uie tenure ought to 
Ik* traversed, Ac not the incroochnient. — P. v. 
Stoughton (1070), 2 Saund. 157 ; 185 E. 11. 890 ; 
A lib nom. P. V. Staughton, 2 Keb. 005 ; 1 Sid. 
401. 

AnnntiUUms .''-IBLidA. Kr p. Amiitaec (1750), Amb. 291; 
Lyme lUiciB Corpn. r. HciUey (1832). 3 B. & Ad. 77 ; U. 
r. Heagc (1841), 2 Q. B. 128 ; R. r. Isle of Ely (1850), 
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14 J«r. 956; IL r, Kaiiwdeu (1S58). K. 11. & K. 919; 
Dawes V. Hawkins (1860). 8 V. II. N. S. 818, Mentd. 
11, r. Warden of tho Fleet (1700), 1 Kq. Abr. 120 ; 
V'reemau e. lU^ad (1863), 4 B. S: M. 174 ; Yoo r. Tatcm, 
The Orient (1871), L. K. 3 P. C. 696. 

1083. Incroachment.] — 31. r. 

Stouohton, No. 1082, ante* 

1084. Plea asserting liability on others -Must 

specify part repairable by each.] — To an indictment 
again.^ tho inhabitants of a parish for nc>n>repair 
of a highway within it-, a plea stating that tho parish 
was inimemorially divided into seven townships, 
the inhabitants of which respt'ctivcly were 
immemorially bound to ivpair tlie liighways within 
their n^spective townships ; & that, part of the 
liighway indict'(‘d was within tlin township of <*., 
otc., ^ tliat the I'esidue, etc., Wiis within tlu' 
tow"n.ship of etc., & that the i*esj)ective parts 
ouglit to bo rcpain‘d by the iuhabitaiits of the 
ivspectivc townships, etc., is bad ; wit bout specify- 
ing what part of ilic liighway lay within oiu* ttiwn- 
bhij), Ao what part within tin* other. — It. i\ JhUDK- 
KIKK (INII.VIUTANTS) (1809), 11 Kast , .‘lOl ; 103 

E. K. 1021. 

AnnitfdlOfna : -CoUSd. H. V. luvlcsfield (ISIS), 1 P. A Aid. 
:it8. Rcfd. R. V. IP'UKO (1811). 10 D. J. M. C. 1 1.'). 

1085. Whether consideration must be 

shown.] --It. V, Krc’UJsFii.'LD (Imiaiutants), No. 
83(h ante, 

1086. — - Must show what party other than 
defendants liable.] — indict inont, al Urging tJiat a 
public Jiigln\ay within a parisli is out ol repair. A: 
Uiat tiu* parish ought to rc])air it. l*Jca, that the 
highw'ay lies in a township within the parish ; that 
the inhahitauls of tla* townsliip have hetm 
accustomed, A: ouglit, to r<*pair all public higlnvays 
witliin it w hi('U ollu'i wise would he repairable 
by (lie isinsli at large; that th<‘ parishion<*i*s 
iH‘ver h.ue repaired th(‘ siiid higliwa> ; A. that, 
by jeason (»f the piMMiiise.s, th<* townslii|» ought to 
repair, A lla* parish ought not to lu' charged. 
Kei>Iicat ion, 1 ra \ <M*sing the (‘ustoni for t he tow’iisliip 
to ri‘])air all public highwajs within it which would 
otlierwisi*, etc. Verdict Jor defts. Judgment 
arresteti, because th<‘ jJea did not a\er that the 
liighway was one which, hut for the custom, 
W'ould Im* repairable by the parish at large, A so 
did not sliuw wiial party other than ilefls’, washable 
to repair. Judgnnmt for the (Vown non oftslaniv 
rvrcdirfo, refused. Jl. v. Kastkinotux (1n- 
IfAHITANTs) (ISJh), All. A Kl. Tho ; 2 Jlar. A W. 
373 ; 1 Xev. A J*. K. JJ. 1J>3 ; 0 i.. J. M. ('. 17 ; 
111 K. H, 1300, 

1087. Plea asserting liability of particular dis- 
trict - Admission that road a highway.]— To an 

indietriK'nt for not repairing a highway, a jilea 
tliat tlie inliahitants of a particular district ouglit 
to repair it, is an admission that the way is a high- 
wav. - 11. r. JJuoWN (1710), 11 Mod. Kep. 273; 
88 E. K. 1030. 

AntU)t(Ui(m .-—Mentd. U. r, hlojd (173:3), 2 Bum. K. 13. 338. 


r. 7.— (’EHTIOIIAHI. 

1088. Removal for trial Corporate body In- 
dicted at assizes.' -U. v. BiuMiNimAid A Udou- 
CESTEK 11 Y. Co., No. 1017, (mtc, 

1089. — .]—K. r. Norfolk Coi NTY 

('OUNCIL (1909), 73 J. P. Jo, 528, 1). ; subsequent 

2)rocrcditigH (1910), 20 T. L. K. 209. 

.] — A’ce, also, ('miWN I»iiacti(’e, Vol. XVI., 

pp. 406, 410, 411, 453, Nos. 2535, 2632, 2635, 2689, 
3‘M6. 

Writ to quash proceedings.) — Acc Crown 
Practice, Vol. XVL, p. 424, No. 2839. 


BuB-^ECT. 8 . — Trial and .^Viu'eal. 

A, In General, 

Compromise— Legality of agreement.]— ^Vc Con- 
tract, Vol. Xir., p. 260, No. 2127. 

No action maintainable on agreement to 

compromise.]— AVc Contract, Vol. XI 1., p. 260, 
No. 2127. 

1090. Reference of indictment - Legality of . I — 

WhtMi tho Bubjcct-mattor of an indictment ol a 
public naturci was rcforriHl before trial, A it w^as 
agreed that a verdiet in conformity with tho 
award sliould bo enU'i*ed on the Appli(Ni.tion of 
eiilier paid y ; — i/c/d .* the indict inent itself wiw 
virtually referred ; tlie ivfertqico W'as illegal, A 
an attachment ft>r not paying the cost*s directed 
to be paid by tho award ought not to issue. 

K. r. Hlakemore (1850), 14 Q. H, 511 ; 16 L. T. 
(). S. 233 ; 1 Cox, C. C. 352 ; 14 J. P. Jo. 733 ; 117 
K. H. 210. 

1091. ,J-P. V. Waduurst (1861), Times. 

Mar. 21. 

if. Judgment and Fine, 

1092. Fine How calculated -Length & width 
of road.] K. v. East JaDixiRD (Inhauitants), 
No. 1021, ante, 

1093. Sum requisite for repair.] — 

it. r. t'lAXiiY (INIIAIUTANTS), No. 788, ante, 

1094. - Nominal sum.] An indictment 
against a iiarish for not repairing, will not bo 
(juashed on an allidavit that the way is now in 
repair, but dt»ft. must plead guilty A pay a nominal 
line. 

Ah you admit by your application Ito (pnish tho 
indictment 1 tin* liability to repair, A that tho road 
was out of repair, you shovild taki» a rule nisi, 
wdiy defts. should not he dischargi'd, on pleading 
gniltj A pa.Ning a small line (IjAYLi*3V, J.). — H. v, 
LiN(’omhio (1816), 2 Chit. 211. 

1095. — - .] rpon a verdict of guilty 

being returned against th(‘ inhabitants cd a parish 
lor the* non-repair of a road. A a rule being 
<ihtained to impose a substantial liin* ; upon its 
appearing afterwards that the road had been 
substantially repaired, tin* ct. made th(‘ rule 
abs<»lut(* for a nominal lino of 6s. Hd. A discdiargod 
the indictmiMit. H. v, MoiiTinN, Doksot (Injiahi- 
TANTH) (1850), 15 li. T. (). S. 1 17 ; 14 J. \\ Jo. 320. 

1096. - .] K. r. liivEJtrooL Coupn. 

(1859), 23 J P. Jo. 85. 

1097. - — Appropriation of To repairs un- 
executed at time of conviction.] A lino upon a 
coii\iction li»r non-repair of a highway cannot, 
undiT liighway Act, 1835 (e. 50), s. 96, bo applied 
to Uie f‘ost of repairs aln^iwly criuoiJoted, but only 
to the re]»air of def(*cts existing at tluj time. — 
P. V, JlAHNAKD (.'ahTLK (InIIAHITANTH) (1841), 
Arn. A Jl. 146 ; 10 L. J. M. C. 53 ; 5 J. P. 275; 
5 Jur. 799; ^^revious jfrocevdinys (1810), 12 Ad. 
A El. 428, 11. 

AnmtUdion : -Refd. H. r. DxfonI A: Wilnuy Turnpike Knuds 
Ti'UhU-uh (IblO), VI Ad. 6c Kl. 427. 

1093 , Levied on Inhabitant not liable to 

contribute- Repayable out of rate levied on district 
liable -Mandamus.]- If a parish, consisting of 
two districts, whicli are bountl to n*x)air sonarately, 
be convict<‘d for not rejmiring tho road in one of 
the distrk ts, thii other disti'ict having no notice 
of tlie imlictinent, the ct, will consider it as being 
substantially tho conviction of the one district, 
A if the line be levh^d on an inhabitant of the other, 
will grant a special inantUimus for a rate to be levied 
on the district bound to repair tiic Indicted part 
of the road. — II. e. TowrNHUKND U780), 2 Doug. 
K. B. 420 ; 99 E. R. 270. 
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Sect 2. — Indictment: Suh-arct 8, i/., T. <fc D. 

S ect : Suh- sect, J.] 

1099. Time within which 

leviable.] — An application under Highway Act, 
1773 (c. 78), «. 47, for a rate to reimburso two 
inhabitants of a jparieh on whom a fine for tho 
non-rcipair of a highway^ had boon levied, after a 
conviction uiK>n an indictment agamst the parish 
for non-r<*pair, ought to bo made within a reason- 
able time aftc*r such levy, before any material 
change of inhabitants : A this ct. refused a 
nuindamuH to tho justices to nuJikc such rate after 
an iritei’val of eight years, though a]>plicationH had 
be<*n from time to time made to the magistrates 
below in tho interval, who declined to make the 
rat(*, on the p^ound that the parish at large had been 
improperly indicted & convw'ied, tlie onus of repair 
being thrown by immemorial custom on an interior 
district ; & though so lately as tiie year before this 
application, the magistraU^ had ordered an account 
to b(i taken of th(‘ quantum exjxuKled upon the 
repairsoutof the money l(‘vi<*d.- K. v. LANi’ASiiiiiifi 
JJ. (1810), 12 Hast, 3im ; 104 K. li. 143. 

^innoiafion Reid. K. r. Paadiiijrlon Vtdry (lh2i)), 9 B. & 

C. 460. 

1100. Repair before Judgment —Procedure.] — 

Upon an indictment for sto])piiig a highway, the 
course of tho ct. is, that deft, may bo admitted to 
a lino upon lus submission, & a certificate of 
repairing either before (»r after verdict; but if 
aft<*r verdict there must b** a constat t<o t>he sheriff, 
that he may return that the way is repaired, for 
the verdict being a m'ord of conviction must bo 
answered by matt(‘r of record Anon. (1072), 
3 Halk. 183; T. Jtaym. 215 ; 83 E H. 112. 
Annutaiion Refd. It. v. AIttwbey (170(5), 0 Term Iten. 

UlO. 

1101. .]— K. V, Lincombk, No. IUt)l, 

ante, 

1102. Effect of— Discharge of defendant — 

Submission of repair to winter test.] — Tlie inhabi- 
tants of a paristi cannot bo discharged from an 
indictment for the non-repair of a highway, until 
it is asctu'tained wliether tho rej)air8 effecU»d will 
stand during the winter. —H. v, Witnky (iNifAiu- 
TANTH) (1837), 5 Dowl. 728 ; WUl. Woll. Dav. 
381. 

AnmittUion : Rold. Bull v. SUoroillleh Buruugh (1902), 1 

h. (I. It. 81. 

1103. Repair after Indictment Evidence of.] -- 

Anon. (1072), No. 1103, anlv, 

1104. — - --.] U. r. Mawdey, No. 1113, 

port 

1105. Stay of execution - To allow repair. | ~ 

Tho et. will not make a rule for a line f<ir non- 
rt'palr of a road absolute in tho \\int<^r inontlis, 
but win enlarge tho rule till Easter term. -11. r. 
Waltiin (Injiabitants) (1810), 4 Jur. 105. 

1100.— .] - It. r.Cj^AXBY (Inhabitants), 

No. 788, ante. 

1107. Neglect to repair after conviction — Writ of 
distringas.]- It. v. Oi.vwoutu (Inhabitants), No. 
785, ante* 

1108. ,|— It. r. Old Mai.ton (Inhabi- 

tants) (1701), 4 ii. Ai Aid. 470, tu ; lOii K. It. 1000. 
Anntii<$tion : -Raid, U. r, MttchjiilU'th (1821), 4 B. Ac Aid. 

409. 

1109. More than one ffne.]— U. v. Old 

Malton (Inhabitants) (1704), 4 B. Ac Aid. 470, n. ; 

100 K. K. 1000. 

.AniMdaHoH : - FoUd. It. t\ Maohyulleth (1821). 4 B. & Aid. 

469. 

1110. Fresh indlotmentJ — R. r. Oij> Mal- 

TOK (Inhabitants) (1794), 4 B. & Aid. 470, n.; 

100 A H. 1000. 

Reid. 11. r. Maohynllctb (1821), 4 11. At Aid. 

469 . 


1111. Arrest of Judgment — Conviction under 
statute repealed between finding of bill & trial.] — 

Under 13 Geo. 3, c. 78, s. 24, a magistrate presented 
the inhabitants of a parish for non-repair of a hi^- 
way. The proceedings having been removed by 
certiorari f defts. pleaded, & Wucs of fact were 
Joined, which were tried & foimd against defts. 
The issues were joined before, but the cause was 
tried after Mar. 20, 1830, on which day Highway 
Act, 1835 (c, 60), repealing 13 Geo. 3, c. 78, came 
into operation. Judgment was arrested, on the 
ground that tho ct. could not now give judgment 
upon a conviction founded on a magistrate’s 
presentment. — It. v, Mawoan (Inhabitants) 
(1838), 8 Ad. & El. 400 ; 3 Nov. A; F*. K. B. 502 ; 
1 Will. Woll. A II. 438 ; 7 L. J. M C. 08 ; 2 J. 1\ 
617 ; 2 Jur. 841 ; 112 E. R. 927. 

Anrudations : — Folld. K. v. Denton U852), 18 Q. B. 7(U. 

Mentd. Barrow v. Arnand (184G), 8 Q. B. 595 ; Spencer r. 

Hooton, Spencor v. Newton & Pyeroft, v. <i. N. 

By., I*arkfnHon v. Wigan Coal & Iron Co., Ilarrisou r. 

Wigan Oal ic Irtm Co. (1920), 97 T. L. B. 280 ; B. v. 

McLain, 11. v. Bair (1922), 91 L. J. K. B. 562. 

1112. — .J -lt. V. Dknton (Inhabi- 

tants), No. 033, a7i(c. 

1113. Certificate of Justices- -That road in repair 
- Admissibility.] — Where several defts. are tric^l 
at the same lime for a misdemeanour, A some are 
accpiitted A some convicted, tho ct. may grant a 
now trial as to those convicted, if they think the 
conviction improper. A certificate by justices 
ot the peace that a liighway, indicted, is in repair 
is a legal inslioiment recognised by the cts., A 
admissible in evidence after conviction when the 
ct. are about to impose a line. Consequently it is 
illegal to conspire to pervert the course of justice 
by producing a false ceriilicate in evidence Ui 
infiueucc tho judgment of the ct. In stating such 
a crime in an indictment, it is not necessary to set 
foith that defts. knew at the time of the conspiracy 
that the contents of the certificate were false ; it 
is sulBci(}nt that for such purposes they agret‘d to 
certify tlie fact as true, without knowing that it 
was so.— It. V. Mawbey (170(5), 0 Term Rep. (510 ; 
101 E. U. 73(5. 

jw»M)/a/iVwfl;-Reld. Kingr. B. (1849), U Q. B. 91. Mentd. 

Oiiioaly r. Nowell (1807), 8 Kast, 961; Pueo r. IfaitiM 

(IS39). 10 Bing. 991 ; K. r. Lea (1897). 2 Mood. C, C. 9 ; 

ll. V. llompoitz (1846), 9 0. B. 821 ; JLr iJainUe (1817), 

8 L. T. O. S. 391 ; Wright r. H. (is 10). ll o. B. 118 ; 

Hilton V. Eckersley (1855), 6 K. v*!: B. 47 ; WtiNlij r. 

Aiiley (1861), 9 E. 6c K. 516 ; JoUlTo r. Baker (1^.S9), 11 

Q. B. J). ; (,)uii)tj r. Leathern, [ 1901 ) A. (’. 495 ; (lozucy 

V. Bristol Trade & ITovident ISoe., 11909J I K. B. 901. 

C\ Appeal and New Trial. 

1114. Whether new trial granted- Acquittal.] — 

No new trial w'hei*e deft, is acquitted on an indict- 
ment for not repairing the highway. — R. v. Hilveh- 
TON Pauisii (1751), 1 Wils. 298 ; 05 E. It. (528. 

1115. .] — R. V. WANDswoimi (In- 

habitants), No. 117, ante, 

1116. .] — On indictment for non- 

repair of a highway, which deft, was stated to be 
liable to repair raiwne ienurw^ A verdict found for 
deft., a new trial W’as moved for on the ground of 
misdirection, A the improper rejection of evidence. 
The ct. rcfustnl a new trial, but suspended the 
judgment, in order that a new indictment might 
be prefen ed. Qu. : whether a now trial is grant- 
able oIUt acquittal in any criminal case, except a 
penal action. — R. v, Sutton (1833), 5 B. A Ad. 
62 ; 2 Nov. A M. K. B. 57 ; 2 L. J. M. C. 76 ; 110 
E. H. 711. 

Anhot€Uwt% : — ^Expld. A.*G. v. llogors (1843), 12 L. J. E:i^. 

395. 

1117. Conviction.] — R. v. Mawbey, No. 

1113, ante. 

Compare Nos. 2099, 2742-2744, posL 
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1118. Suspension of Judgment.] — B. v, Wands- 
worth (Inhabitants), No. 417, ante, 

1119* .] — B. r. Sutton, No. 1110, ante. 

See, alao. No. 1721, post, 

D, Costs, 

See Costs in Criminal Casos Act, 1908 (c. 15) ; & 
generally. Criminal Law, Vol. XV., p. 016, Nos. 
6427-^0434. 


Sect. 3.-~STATUT0RY REMEDIES. 

Sub-sect. I.—Uioiiways in General; Com- 
plaint TO Justices. 

1120 . Report of person ordered to view — 
Whether binding on justices.] — Wiien an informa- 
tion ie laid under Highway Act, 1835 (c. 50), a. 94, 
that a highway is out of repair, A: tlie magistrates, 
pui*suant to that sect., ap])oint a viewer who 
reports it out of i*epair, the magisl ratios at the 
special sessions are not bound by tiiat report, 
but may exercise their discit'tion whether they will 
convict the Burv(‘yor or not.~Jl. r. Wiltshire 
JJ. (1810), 8 Dowl. 717. 

Antuffafion : Refd. it. r. Arnould, dc., lUTkdiiro JJ. 

(1857), 22 J. P. 545. 

1121. Jurisdiction of justices -Form of order.] — 

Where justices in special sessions make an ordc*r 
under Highway Act, 1835 (e. 50), ss. 94, 95, 
directing an indictment for the non -repair of a 
highway to be preferred against the inliabiiants of 
a parish, the duty or obligation to repair having 
been denied by the surveyc)r on behalf of the 
inhabitants of the parish on the h(*aring of a 
summons under sect. 94, such order must show on 
the face of it that th« sin'cnil session is licld \\ithin 
the special sessions’ division in whicli the liigliway 
is situate ; At, if this be omitted, any ordcT of 
quarter sessions on defts. for tlio costs of sneh 
prosecution is wholly void, ev(‘ii though it should 
appear by recital on the i*ecord of (piarter scissions 
that the special sessions were held within the 
proper division, & though in fact they were so 
held.- K. V . Martin (1813), 2 Q. 14. 1037, n. ; 1 
Hav. ^ Mer. 380 ; 13 L. J. M. C. 45 ; 2 L. T. U. H. 
167 ; 8 J. r. 468 ; 8 Jur. 36 ; 1 14 K. H. 403. 
AnmicUinnJt .’—" RM , It. v . HIckliiiK (1S45), (5 L. T. O. H. 

123. Mentd. H. t’. Hncklnffhanishiiti JJ. I L. T. 

(i. S. 341 ; n. V. Heyop (IHIO), 8 Q. H. 517 ; Wruy r. 

Toko (1848), 12 Q. B. 4U2. 

1122. .]— II. V. IJhkling (Injjari- 

TANTH), No. 986, ante , 

1123. Whether express averment 

necessary.] — (1) A judge’s ord<*r for costs of tin* 
prosecution of an Indictment for min-repali’ of a 
highway under the general Highway Act, 1835 
(c. 50), s. 45, should st^itc on the fac*e of it, out of 
what fund the costs are to be paid ; Ai where it 
did not do so, the ct. set the order aside. Semble : 
it should also stat>6 the amount. 

(2) Semble : it need not appwir by express 
averment, if it may be gathered by misoiiable 
implication, that the highway in resp(H*i of which 
the indictment is preferred, is wthiii Uie division, 
for which the justices in special sessions were 
sitting, who ordered the indictment to bo i»i*e- 
ferred. — R. v, Watford (Inhabitani’h) (1847), 
4 Dow. & L. 69B ; 1 Saund. Ac C\ ,336 ; 9 J.. T. 
O. 8. 69 ; 11 Jur. 332 : 2 Cox, C. (’. 219. 

Annotatum : — Asto (1) Retd. U. r. KardiHland (1854), 3 E. & 

B. 960. 

1124. Conditions necessary.] -(1) To give 

Justices jurisdiction to make an order for the repair 
of a highway, or to indict the parish where the 
liability to repair is denied, two f^ts must exist— 


the road in question must be a highway, & it must 
be out of repair. 

(2) Where the liability of a parish to repair a 
ro^ has been denied, A: au indictment prcferrcil 
under Highway Act, 1835 (c. 50), ss. 94, 95, & 
a veixiict of not guilty found in favour of tlie ^uirisli, 
the justices are not bound to direct a second indict- 
ment on a fresh information before thorn, under the 
sects . — Sx p, Bartlett (I860), 3 E. A E. 253 ; 
30 L. J. M. C. 65 ; 121 E. K. 436 ; sub nom, B. r. 
SoMERSErrsHiiiE J,)., 3 L. T. 316; 25 J. P, 21 ; 
sub 7iom, Ex p, Benniwt, 0 Jur. N. S. 1196; 9 
W. B. 54. 

Amuitatiom .''"As in (1) Consd. 11. r. Farror (1866), L. 11* 

1 Q. IL 5.')8. Reid, Loughboreilgh llltftiway Board r. 

(’ureon (1880), 2 T. L. H. 203. 

1125. To order indictment -Whether dis- 

cretionary.] - An indictment for non-renalr of a 
highway wjus preferred by G. against tne parish 
at the quarter sessions in pursuance i)f an order 
of three justices at a spe<'ial sessions for lilghways. 
The parish pleade^l, A the jury found, that the 
occupier of farm A. w<us liable to repair radonc 
tenure, G. a))plied for bis costs of the proscTutioii 
under Highway Act, 1SJ15 (c. 50), s. 95, hut the 
se.ssions ivfused to give thiun, on (he ground that 
G., one of ilie magistrates wlio imuio the order for 
preferring the indieimtuil , was the owner of farm 
A. Befonj th(‘ order wiis given, G. had summone<l 
the 8ur\t‘jor of tlie parish befonj tluj spoinal 
sessions. No question Wfis inade but that the I'oad 
Wits a liighway A out of repair. 'PIu* surveyor simply 
denied tlie liability of llio i>arisli to repair it, but 
did not suggest who was liable, A tlujrc*upon L. 
A the tvvi> oUu*r j\istices signed the ortit*r : Held : 
when the surveyor of tlu‘ parish simply denies tlie 
liability of the i)aris)) to repair a highway wiUiiti 
it wliich is out of repair, it is impcuutive on tlie 
special sessions und(*r th(» above sect, to order an 
indictin(*nl to be pn‘ferred. It. v. Surrey J.f, 
(1852), Hail. (’t. Cas. 70 ; 21 L. J. M. C. 195 ; 16 
Jur. (Hi ; sidf nom. Ev Aiungkk (Iniiaiutants), 
n.v. SuiutEV JJ., 19 H. T. O. S. 171 ; 16 J. V, 407. 
Ann iiaiiouH . Refd. H. c, Arnould, i‘t<* , Ori'kHltJro JJ. 

(IH57), 22 J. J*. 5Ij , K. r. l<ami (IHOlJ), L, H. I g. H. 

55S. 

1126. — .] Huder llighw^ay Act, 

1836 (e. 50), s. 95, if a paily charged before maifis- 
t rates wuHi liability to repair a highway whieli 
is out of repair deny tlie liability, tin* iiuigist rat-es 
must direct au indictment to be preleric'd. 3’hey 
have no distretion as to this: A, if they refuse, 
a mandnmm will be issucsl (*ominandirig tlieiri to 
make the order, although (*videnco W'as teiidercsl, 
bc»foro the magistrate, to siiow that the alleged 
Jiigliway was set out under an Inclosure Act, A 
had nc)t been dt*eJarf*d, in compliance with 41 
Geo. 3, e. 109, s. 9, to b(* (‘oinplete ; A alt hough the 
siiine facts are depoHrsl to in answer to (he applica- 
tion for the mandamus. Jt. v, Arnoiuj) (J857), 
8 E. A B. 550 ; 27 L. J. M. V, 92 ; 22 J. V, 545 ; 
4 Jur. 162 ; 120 E. B. 205 ; sid) nom. B. v. Berkm 
JJ., 30 L. T. O. 8. 149 ; 6 W. H. 61. 

AnnoMionn: Diltd. AV bail Ml (IHOO), 3 K. dt E. 253 ; 

11, V. Fari’or (18<R»). I<. It- 1 Q* B. 558. 

1127. — Parish acquitted on pre- 

vious indictment.] —Ex p. BAUTuaT, No. 1124, ante, 

1128 . Limited to admitted highway-- 

Necessity lor preliminary inquiry.] — Wlierc*, on tlio 
hearing of a sunitnons against the surveyors of a 
parish fur the non-repair of a highway, tlie sur- 
veyors deny the duty of the parish to repair, on 
the ground that the alleged liighway is not a bigh- 
w'ay, the justices cannot proceed to make an order 
under Highway Act, 1835 (c. 50), s. 95, that an 
indictment bo preferred, without making any 
inquiry aa to whether the road be a highway. — 
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SccL li . — Stiduiory temcdica: Suh'sccis. 1 dL' 2, A. 

li* I 

It. V . Ahkkkton Hakish (1805), 5 New Itep. 305 ; 
J 1 L, T. 700 ; 13 W. K. 339 ; Mub nom, H. v. 
JOHNHONT, 34 lu J. M. i\ 85 ; 29 J. P. 517 ; 11 Jur. 
N. 8. 407. 

Anryitations : Distd, U. r. Kurrcr flMGfi), L. It. 1 Q. II. 558. 

Refd. J/oiiK’hf)oroij«rli ili^liway ilouid r. Curzoii (1880), 2 

T. L, It. 

1129. — - .] — 3'h(* juiiHcliciion of 

ju8tiri*H iin(lc*r iligliway Aj*!, 1802 (c. 01), s. 19, 
iH limited to admitted highways : A justices iiavo 
no juiindiction to order an indictment to be 
preferred where it is bo7td fide denied by the parties 
charfred that the road is a lii^hway, & the liability 
to repair the road, if it i.s a highway, is not denied. 

- U. r. Kauhich (1800), 1.. H. 1 Q. D. 558; 7 
Jl. A S. 551 ; 35 L. . 1 . M. V, 210 ; 14 L. T. 515 ; 
30 .1. 1*. dOO ; 12 Jur. N. kS. 022 ; 14 W. U. 777 ; 
10 Cox, (’. C. 201. 

Antwtutioiis .— Apld. U. v. ( JiU-lI ( I SfiO ), ‘2 1 h. T. 55r». Distd. 

K. I’, ('hoshlro JJ. (Ihs.’t), ;>(» U. T. Is.’l. Reid. Louph- 

toroupU Piphwjiy Hoard r. (’uizoii (188(}), Id H* It 

505. 

1130. - - .] -'Hu* justic(*.s have no 

jurisdiction under Highway Act, 1802 (c. 01), s. 18, 
to order a liigliway hoard to repair a highway if the 
waywarden of t!i<* j)ariHh deny tlie fact tliat sucli 
road is a highway ; A altliough tlie denhil, if not 
inad(‘ bond fid(\ will not oust th(*ii* jurisdiction if 
th(‘y are salislied that the road is really a highway, 
y(‘t th(‘ir decision that the denial is not made 
bond fide is not conclusivt', A may be revi<*wed by 
this ct. -K. V, OniiLi. (Iniiahitanth) (1809), 21 
L. 550 ; 31 J. l\ 531. 

1131. ■ — - .| ”7i’.r p, Walkku (1899), 43 

Sol. Jo. ,333, 1). C\ 

1132. Who must be indicted Inhabitants.) — 

A ])roHecu(or had obtained a summons under 
Highway Act, 1835 (c. 60), s. 91, calling on the 
]mi'ihh surv<*yors U> show cause* why a ingh^^ay 
sliould not be repam*d. 'riie Hurveyor.s deni(»d 
the liability of the parish to repair, A the* magis- 
trates, under sect. 95 of the Act, ordered an indict- 
ment against the inhabitants of the parish, which 
was preh'iTisl A was tried as a traverse on the 
Crown side of the a.ssi/.(*s, A defts. found guilty. - 
It. r. VakivIULI. (Inhabitants) (1839), 9 C. A T. 
218. 

1133. Not highway authority.) Whore 
proc(’edings arc taken bef(»re ju.stiecs for the iu>n- 
i*4*pair of a highway in a parish forming part of a 
highway district under Highway Act, 1802 (c. 01), 
a bond fide admLssion by the w'ayward<*n t»f the 
|)arisli that the I’oad is a highw'ay which the parish 
IS bound to ivpair is binding on tlie highway board, 
A it is not eompt*tent for them after such an 
admission to deny lliese facts so lus to oust the 
jurisdiction of the justices. 

It w’as argued that the expre.ssion, “ or the ]>arty 
charged therewith,’* in sect. 19 of tin* Act of 1802, 
being large (*nough to includt* the Jiighway board, 
w'us meant to ai)piy to it-, A had iH*ndered tlio board 
indict able under that Act. Hut a careful eonsidera- 
liim of the enactments shows that Hiis is not Bt». 
lliginvay Act, 1835 (c. 50), s. 95, directed a sum- 
mons to issue against the surveyor, if the parisli 
Wiuj alleged to be liable, against the pai*ty choi’ge- 
able, if the liability wtis alleged to be in some om» 
else; A sect. 95 directed that if Hie liability to 
rejiair were disputed by the surveyor on behalf 
of the parish the justice.s should order an indict - 
lueut against the parish — if it woi*e disputed by any 
other party (whieh means the party summoned a!s 
liable) an indictment should be preferred against 
him. 18ect. 19 of the Act of 1802 alters the 


procedure in case of paiochial liability by substi- 
tuting the board A the waywarden (upon each of 
whom had devolved a part of the duties of the 
surveyor) as the parties to be summoned instead 
of the surveyor. It does not deal with the case of 
any other party alleged to be chargeable as to 
whom no alteration was necessary. But sect, 19 
niters the jurisdiction of the ct. before whom the 
indictment is tried as to costs, A sect. 19 
accordingly deals with both cases — that of an 
indictment against the parish A tliat of an indict- 
ment against some other person alleged to be liable. 
The two pos.sible cases of liability dealt with are 
those of the inhabitants, who are clearly treated as 
still the jicrsons liable to indictment, notwith- 
standing the <*xistenco of tlie Jiighway board, 
A (where the parish is not liable), tlio pei’sou who 
may be so. Tlie. contrast is ceilainly not between 
th(i inhabitants of the parish A the highway board. 
'J’his is a very material consideration in d(*iding 
with the subsequent legislation, because by the 
Act of 1892 all indeiiendeiit action in the matter 
of repairs was taken from the parish, A yet the 
liability to indictment — A the sole liability to 
indictment— as well as tlie right of the elected 
repwsentative of the jiartsh to admit or d<*ny on 
behalf of the parish lioth tin* fact of tJie road being 
a highway A the liability of the parisli to repair 
were preH(*rved (WIJ.L.S, J.). LoiuniHOKorcui 
Highway Boaud r. (’ithzon (1889), 19 Q. B. J). 
595 ; ,55 L. J. JM. (3 122 ; 51 L. T. 198 ; 50 J. B. 
101 ; 34 W. B. 319 ; 2 T. L. H. 293, 1). i\ ; ajfd., 
17 Q. B. D. 314, i\ A. 

Amwtationa : -"RM, H. r. Poole ('orpi). (1Hs7), 15) Q. H. 1). 

002. Slentd. Payno c. Wright (189*2), 01 L. J. M. t’. 11*. 

1134. ‘j — Cn Justices Lave no power 

to make an order under Highway Act, 18,35 (c. 50), 
H. 95, or under Highway Act, 1892 (c. (»1), s. 19, 
that an indictment should be jircderred against /i 
rural district council, for noii-reiiair of a highw’ay, 
A an indictment preferred on such ord(*r is liad. 

(2) Hnnhle : an indictment preferred liy order 
of justices sliould contain an averment that it is 
so preferred.- H. ?*. Bkujlknw ADI5 JtUKAL HisTKiCT 
BuUNciH (1900), 91 J. i\ U2. 

1135. Order to repair disobeyed -Second order 
to pay expenses to person named - Appeal from 
second order Grounds of appeal. I —A complaint 
iiaving been made to justices tliat C(*rtain niads 
alleged to be highway.^ under th<* jurisdiction of a 
Jiighway board w’(‘n* out of repair, a summons was 
issued against such board, t^pon the hearing, a 
land surv(‘yor was ajipointed to vhwv A report on 
tiu* state of tin* roads in que.slion. The report 
W'as duly made, A the ju.stiecs. upon the evidence 
A admissions before them, ordered the higlnvay 
boanl to do tlie repaii*s. 'Fhe higlnvay board 
neglected to obey this ordc‘r ; A tlie justices 
ap])oirited such laud surveyor to put the highw’ay 
ill repair, A ordered the board to pay the expenses. 

several hearings before the justices, the highw’ay 
Iwiartl never denied that they were liable to repair 
the i-oads in question. 33ie board appealed to 
quailer sessions again.st the ordt‘r upon them for 
the expenses of repairing tlie roads. The following 
W'ere the grounds of appeal : that the justices had 
no jurisdiction to make the order ; that the order 
was contrary to huv ; that the order was contraiy 
to the evidence ; that the justices w^rongfully 
admitted evidence of witnesses other than the 
pei'sou a]>pointed by them under Higlnvay Act, 
1892 (c. 91), s. 18 ; that at the time of the making 
of the order the highw^ays had been put into a 
state of complete A effectual repair ; that the sum 
mentioned in the order to be spent in putting the 
roads into repair w as excessive ; that the highway 
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board was & is not liable to repair the liighways. 
Sc that the liability to repair the highways was at 
all the hearings before the justices recited in the 
order, & also at the time of the heaving when the 
order was made, Sc at tlie time of the making 
thereof, disputed. Upon the appeal it was 
contended on behalf of the board that the roads 
in question were not highways, & the order was 
quashed on that ground : — Held: (1) the highway 
board were entitled to appeal to quarter sessions 
against the order, but were not entitled on the 
appeal to raise the question whether the roads were 
highways, because they were estopped by tlieir 
admissions before the justices, because their 
grounds of appeal gave no notice that the point 
would bo taken, Sc because the question was not 
open to them when tlie order appealed against 
was made ; (2) the quarter sessions, by deciding 
the (Question, did not thereby necessarily decide 
that it was open to the highway board to raise it. 
— Illingworth ?j. Bulmer East Highway Hoard 
a883), 62 L. T. Q. H. OSO ; 4H J. l\ 37, 1). C. ; 
affd. (1884), 63 L. J. M. V. 00, V. A. 

1136. Effect of Highways & Locomotives Amend- 
ment Act, 1878 (c. 77), s. 10 — Whether procedure 
altered.] — The procedure under Highway Act, 
1835 (c. 60), has ncjt been impliedly repealed by 
Highways Sc liocomotives (xVmendnienl ) Act, 1878 
(c. 77), s. 10 {per (' gk .). -H. v. Morse (lOOi), 48 
Sol. Jo. 626. 1). (\ 


SuB-SErr. 2 . — Highways Ukpairable by 
Inhabitants at liAROE. 

A. Complaint by Courdy Council, 

See Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 10. 

1137. Default of highway authority - Order by 
county council to repair ~ -Whether mandamus lies 
to compel order — Bond fide denial that road is 
highway.] — Complaint having been made under 
Highways Sc Jxicomolives (Amendment) Act, 1878 
(c. 77), s. 10, to a county authority that t he highway 
authority of a highway area within their juris- 
diction liad made default in ix‘pairing certain 
highways within their jurisdiction, the county 
authority were, after due inquiry Si report by tlieu* 
surveyor, of opinion that it was bond fide denied by 
the highway authority that the ways were higli- 
ways, Si thereui>on held that m’cording to H, v. 
Farrer, No. 1120, ante, they had no jurisdiction to 
make an order Held : by the t(‘rms <if the sect 
it was the duty of the justices to make an order. Sc 
a mandamv.s must issue ordering them so to do. — 


11. r. Cheshire JJ. (1883), 60 L. T. 483 ; 48 J. P. 
262, D. C. 

Annotation Distd. Ex p. Johnson (1886), 2 T. L. H. 619. 

1138. Justices satlsfted that road 

not highway.] — On an application for a 
mandatnus to justices to make an order under 
Highways & Locomotives Act, 1878 (c, 771, s. 10, 
for the repair of a certain road : — Held : the 
justices, having been satisOed that the way was 
not a public highway, though this had not boon 
disputed before them*, liad rightly i^efused to make 
the ortler. —Ex p, Johnson (1886), 2 T. L. K. 619, 
D. i\ 

1139. Justices not satisfied that 

road is highway.] —11. t>. Dorset C^ou.xty Council 
(1902), 67 J. P. 19, D. C. 

1140. Indictment— Against whom preferable.] - 
Highways Sc Locomotives Act, 1878 (c. 77), creates 
a new mode of testing the liability of the authority 
responsihli^ for the repair of liighways, instead of 
the old pix)cedure by indictment against the 
parish. Sc an indi(‘f meut for non-r(*pair of a highway 
will lie against an urban wnutary authority acting 
as the highway authority by virtue of sect. 10 of 
that Act. — H. r. Wakefield Corfn. (1888), 26 
Q. H. 1). 810 ; 57 L. J. M. C. 62 ; 62 J. 1\ 122 ; 
36 W. K. Oil ; 16 Vox, V, V. 4.39, I). V, 

1141. Form of order Repair ** to satisfaction of 
surveyor — Surplusage.) -Defts. w<‘re indicted 
umier Highways Sc l^K’omotives (Amendment) 
Act, 1878 (c. 77), for the non-re]»air of a ct‘rtain 
highway. The order mad«‘ by (he cotiniy couneil 
upon defts., directed the repairs to be don<» to the 
satishw’iion of the county surveyoi. it was 
objected that au order in (li<»s(' terms was not 
warranted by the sect., A therefore vitiated the 
indietment : Held: anything in tho order in- 
consistent with sect. 10 of the Act should bo 
ignored, ^ the objection was accordingly overruled. 
— K. V, Southport Corpn. (1900), 66 J. P. 181. 

B, Complaint by PariicH or other Couneil. 

1142. Inquiry by county council Right of rural 
district council to be heard.) -11. v, Huntincidon- 
suiRK Puunty (’duncil (1902), Poiinty (Vnmell 
^'iincH Supplement 44 ; cited iu Halsbnry’s Laws 
of England, Vol. XVI. p. 150, n. 


Sub-sect. 3. —Highways JIepairable ratione 

ten URAL 

tSee J»cal (lovernmont Act , 1891 (e. 73), s. 25 (2). 

1143. Repair by county council- Recovery of 
expenses —Jurisdiction of county court.) -Hahn- 
staple Huhal Distrkt Pouncii. r. Kudd (1897), 
103 L. T. Jo. 11. 


J. — VOL. ZXVl. 


C C 
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Highways, Stebets aiid Bbidges, 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


Sect. 1.— POWERS AND DUTIES. 

Sub-sect. 1. — In General. 

1144. Effect of Highway Act, 1885 (c. 60)— 
Whether powers transferred.] — Above Act does not 
vest in any board constit\itod under it any of the 
powers wliicli may liavo been possessed by any of 
the preceding boards or authorities. — Croft v, 
Hicicmanswouth Hiohway Board (1888), 39 Ch. 
I). 272 ; 68 I.. J. (Jh. U ; 00 L. T. 34 ; 4 T. L. B. 
700, C. A. 

ArmntatioM Mentd. Meador v. West Cowos L. B., (1802] 
3 Ch. 18 ; Croymlalo t>. Sun buiT*on -Thames U. 0., (1898] 
2 Ch. 515 ; A.-O. Copeland, [1902] 1 E. B. 690. 


Sub-sect. 2. — Widening and Improvement op 
Hioiiways. 

1145. Liability of local authority for narrow 
road.] —An indictment for not repairing a liighway, 
stating that it was ‘‘ so narrow, dirty & clayey, 
that people could not piiss,” is insufficient. — 
11. V. Stuatpoud (or Stretford) (Inhabitants) 
(1705), 1 1 Mod. Hep. 50 ; 2 Ld. llaym. 1109 ; 88 
K. 11. 883 ; syh nom. B. v. Htratton (Inhabi- 
tants), Fortes. Bop. 253. 

i:- Expld. 11. V. Devon (1825), 4 B. Sc C. 670. 

1146. Statutory powers— Removal of fence In 
front of house.! — A survt^yor of liigliways is not 
authortsod under Highway Act, 1772 (c. 78), 
S8, 0 & 04, to rt'inovo a fence in fitmt of a house for 
the purpoH<‘ of whh'iiing the road, whieh in that 
part was not moie than i wonty-four feet in breadth 
unless the fenc(‘ la* on the highway. — TjOWEN v. 
Kaye (1825), 4 B. & (\ 3 ; 3 Dow. & By. M. C. 
170 ; 0 Dow, Sc By. K, B. 20 ; 3 L. J. O. 8. K. B. 
123; 107E. K. 900. 

JnnotatUm PoUd. Evans v. Oakley (1843), 7 J. P. 600. 

Utilisation of burial ground .] — See Burials, 

Vol. VII., pp. 555 c/ scr/. 

Prevention of obstructions to view at 

corners.] — *SVc Ihiads Improvement Act, 1925 
(c. 08), B. 4. 

1147. Compulsory acquisition — Whether 

limited to land actually required.]— Defts., being 
the Jx)cal Board of Health f<»r Bristol, were 
empowered by an order of the Scu'w^tiirv of State 
conflniied by Act of Parliament, to take certain 
lands Si houses spociflod in tlie schedule, for the 


purpose of widening & improving a street ; & 
served the usual notices to treat under the Lwds 
Clauses Act upon pitfs. Pltfs. filed their bill to 
restrain defts. from taking more of the property 
comprised in the sched^e than was actually 
required for the purpose of widening the street : — 
Held : defts, required this property for the 
improvement of the town, from which no profit 
or compensation was obtained, they were not 
confined, like railway cos., to the narrow limits of 
the property actually required for the purpose 
specified, but were at liberty to purchase all the 
property included m the schedule. — Quinton 
Bristol Corpn. (1874), L. B. 17 Eq. 524 ; 43 
L. J. Oh. 783 ; 30 L. T. 112 ; 38 J. F. 510 ; 22 
W. B. 431. 

Annotations : — Confd. Brlstcl Ordns. v. Bristol Corpn. (1887), 

18 Q. B. D. 549 ; Donaldson v. Month Shields Corpn. 

(1899), 79 L. T. 685. Reid. Conron r. L. C. C.. (19221 2 

Ch. 283. 

1148. Surface of road improved — Inhabi- 

tants benefited — Incidental benefit to particular 
class.] — A borough corpn. as highway authority, 
expended a large sum of money upon altering & 
paving a road, which was thereby permanently 
improved. The corpn. ho7id fide decided that it 
would be right & proper so to alter & improve the 
road under the powers conferred on them by 
Public Health Act, 1875 (c. 65), s. 149 ; but they 
d<‘cided U) do the work at the particular time when 
it was done in order tliat the Automobile Club 
miglit be induced to use this road for proposed 
motor trials and races : — Held : the ct, could not 
inU*rfei*e with the excTcdse by the corpn. of their 
powders under the Act, & a writ of certiorari ought 
not to be jp'anied for il)o purpose of disallowing 
the expenditure. — B. v. Brighton Corpn., Ex v. 
Shoosmith (1907), 96 L. T. 762 ; 71 J. P. 265 ; 
23 T. J.. B. 410 ; 51 Sol. Jo. 409 ; .5 L. G. B. 684, 
C. A. 

1149. Compensation —Right of owner to sub- 
traction of bank — Partial removal of bank by 
roadside.] — Surveyor of liighway is liable in case 
to reversioner, for Hubtraction of a portion of his 
bank by tlie road side, although the property is 
the bettor for what the surveyor has done. — 
Adston V. Scales (1832), 9 Bing. 3 ; 2 Moo. & S. 
5 ; ID. J. M. C. 95 ; 131 K. B. 515. 

AnnoiatUm : — Reid. UoUlday v. St. Leonard, Shoreditch, 

Vestry (1861), 11 C. B. N. S. 192. 


PART VIII. SECT. 1, SUB-SECT. 1. 

t. KJlfect of Highu^y .4 cL]— Look- 
lug to the coiitoxt be general Bcopc 
of the Highway (Hootland) Act, 1771 
& to the fact that the poners theiein 
conferred were to lx* exorclBod lor the 
benefit of the public, the wortls in 
soot. 1 though iw*rndt»Hlvt' In form, were 
in effect irnperathc. — Uhay v. St. 
ANURKWS a- ClTAR D. Co., (19111 
S. C. 206 ; 4H Me. L. U. 409.— SCOT. 

a. Distinction beturrn English 
Colonial Late.] — The Govt, of a new 
country, when forming for the first 
time a praotioablo road upon land 
which has been dedicated as a Idghway, 
is not bound by the rulc»8 which govern 
private persons who Interfere with the 
siirtaoo of an ancient highway, aa that 
U*rm is understood In England. They 
are not bound to make the surface 
alMolutely safe, nor are they liable for 
accidents which are duo to mere 
imperfect ions in the road, or to non- 
repair they are only bound to exorolso. 


in the constniotlon of the roaduay, 
Much care to avoid dangt*r to persons 
uhlug it as is reasonable in the oircum- 
stances. — Miller v. McKkon (1905), 
3 C. L. U. 60.— AUS. 

b. Mvnidpal corporation — Dvty 
to repair. 1 — Where a municipal 
authurity OHbUines the duty of con- 
st ructing or ri'pniriug a bti*eet, they 
must take oai-e Sc leave the work 
they do upon it in such condition as not 
to bo dangerous to any one who may 
use It. — CiJiRRE V . Tow’n of Portland 
(1870), 19 N. B. H. 189.- CAN. 


PART VIll. SECT. U SUB-SECT. 2. 

c. Statutory powers — To Irvet, 
raise, or lotofr streets .) — The power 
given by Monloipai Act, 1873, b. 425, 
88. 1, to improve repair, widen, & 
alter streoUi, inoludes the pow’cr, 
when neocssary for these purposes to 
level, raises or lower the streets. — 
Lxwis V. Crrv of Toronto Cortn. 


. V,/, 


d. - Width of highway — In 
Manitoba ]{. S. C., 1906 (c. 99), 
8. 9.J— In authorising the surveyor to 
survey a road through pltf’s. property, 
the Surveyor-General had directed him 
to make the road 99 feet wide. This 
was done be an Order-in -Council 
approvt'd the survey Sc transferrod 
Sc vesteil the road in the Province of 
M. for a public highway. The road 
was only 66 fiHJt w'ide for many years 

§ nor to the survey : — JJeld : the 
urvoyor-Qcneral had no authority 
to make the road of a greater width 
than it had been Sc the approval of the 
survey by the Dominion Govt, could 
not deprive deft, of any land, 8c he was 
not bound to move his fence back so 
as to make the road wider than 66 
feet. — St. Vital Hvral Mdnicipalitt 

V, Maoek (1909), 19 Man. L. It. 293. 

CAN. 


OF Edmonton 


Rowland t>, Crrr 
(1915), 31 W. L. IL 
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1150. Assessment by Jury — Necessity for 

notice to owners.] — Under a turnpike Act the 
trurtees had power to turn roads through private 
grounds, making satisfaction to the owners ; & 
if they could not agree, they were enabled on giving 
notice to the owners, to summon a jury to ascertain 
the damage & to order such sura, so ascertained to 
be paid to the owners. This ct. quaslied an 
inquisition of the jury & an order of the trustees 
under this Act, because it did not appear on th<‘ 
face of the proceedings that any notice liad been 
given to the owners of the land. — R. v, Uaclsiiaw 
(1797), 7 Term Rep. 303 ; 101 E. R. 1022. 
Annotations : — Coiud. R. r. Non>ich & Watton Road 

Trustees (1836), 5 Ad. & El. 563 ; Taylor v. Clemson (1844), 
11 Cl. & Fill. CIO. Refd. H. V. Swansea 11 arbour Trust tvs 
^ ^ ^ Dale’s Case, Enrofirhi’s Case 

(1881), 6 Q. B. D. 376. 

1151. .] — Wher(‘ the value of 

seversi interests is to bt* assessed by the jury 
impanelled under Turnpike Act, 1822 (r. 120), 
8. 85, an inquisition finding ono gross sum only, is 
invalid. An inquisition ha\dng been taken, & the 
jury having returned thcii* verilict : —Held : it WiiS 
not pn^maturo to remove that inquisition by 
certiorari before the trustees had made any ordi'r 
upon it. 

Semhlc : the notice required to be given to the 
parties interested previous to the summoning of 
the jury, should appear in tlio inquisition. — 
K. V. Norwich k, Wai’ton Road Tuustpikh (1830), 
5 Ad. & El. 503 ; 2 Ear. k W. 385 ; 1 Nev. k W 
K. B. 32 ; 0 L. J. K. B. 41 ; 111 K. R. 1278. 
Annoiaiions Refd. K. r. Bribtol & Exeter K>, (1838). 11 
Ad. & El. 202,11, ; Tuylor r. (Uembon (1844), 11 Cl. H 
Fin. 610. 

1162 . Validity-Several Interests 

assessed at lump sum.] — R. v. Norwich k Watton 
Road Tkustioks, No. 1151, ante. 


adjoin the highway as to prevent them from 
causing a nuisance to the liighway by their foul- 
ness, & the highway authority can, notwithstanding 
the remedy afforded by Highway Act, 1835 (c. 50), 
8. 67, bring an action ag^nst the owner for an 
injunction restraining the continuance of the 
nuisance. — A.-O. v. Waring (1899), 03 J. P. 789. 

1165 . Under general Turnpike Act, 

1822 (c. 126).] — Above Act, s. 113, enacts “that 
ditches, etc. of a sufficient depth k breadth for 
the keeping of turnpike roads dry, k carrying off the 
water from the same shall mtide, scoured, 
cleansed, k kept open, k sufficient trunks, tunnels, 
etc., shall be made k laid when' carriage ways or 
footways lead out of the siiid turnpike roads into 
the lands or grounds adjoining tliereto, by the 
oeoiipiors of such lands or grounds “ ; k iinposes 
a penalty in default. The trustees of a turnpike 
road under a private Act of l^arliaimmt made a 
road with clitrlios on cither side through applt.’s 
land ; on one siile of the road was a bank, portions 
of which slipped down k tilled up tlie (Ut(‘h oil tliat 
side, so that wati^r which caim^ from a])plt.'s land 
<-ould not be carried off ; - Held : applt. could not 
be convicted under above sect, for not cleansing 
k keeping open the ditch, as the words “ occupies 
of the adjoining lands “ apiditul only to tlie hit tor 
part/ of the st^ct.- -MEitiVAi.R v. Exjctku Turn- 
PIKK Road Trustees (1808), L. R. 3 Q. B. 149 *, 
9 B. k S. 70 ; 37 L. .1. M. 0. 10 ; 18 ii. T. 83 ; 32 
.1. W 105 ; 10 W. R. 702. 

Atmofniwn .-BM, OuUy i% Hmlth (1883), 53 L. J. JM. (\ 

35. 


Statutory powers. I — See Srwrus A 1>r.\ins, 


SuB-sE<rr. 4.— As to Hedges and Tuees. 


SuB-SEcn\ 3. As to Ditches and Drains. 

1153. Cleaning & keeping open— Whether lia- 
bility on authority or adjoining owner— At common 
law.] — He who lias the land adjoining, ought of 
common right without pivscript ion to scour k 
cleanse the ditches, next to tin* way to his land. 
But he who has land adjoining without pn^scrip- 
tion, is not bound to repair the way. Ho of a 
common river, of common right, all who have 
ease k passage' by it, ought to cleansi' k scour it ; 
for a common river is os a common street. But he 
who has land adjoining to the river is not bound 
to cleanse the river, unless lie has the benefit of 
it, scilicet a toll, or a fishing, or other profit. — 
Repair op Bridges, Highways, etc., Cask (1009), 
13 Co. Itep. 33 ; 77 E. It. 1442. 

Annotaiion : — Reid. Paine v. Partrich (1001), C'arth. 101. 

1154 . .] — It is the duty at common 

law of the owner of land next adjoining a highway 
so to scour k cleanse such ditclics on Ids land as 


*S'cc, generally f Highway Act, 1835 (c, 50), s. 05 ; 
Public Health Act, 1925 (c. 71 ), s. 23. 

1156. Compulsory powers ot cutting or lopping — 
To what trees applicable.] — Magistratos have no 
jKiwer, und<*r Highway Act, 1835 (c. 50) to cut 
down trees whicli may damage th(» highway, if 
plantod for ornament k sholtor. Fim>mi»ton v. 
Tiffin (1838), 2 Jur. 980. 

1157. •] — At a special sessions for the 

highways, an ordtT was inad<' reciting a complaint 
by the surveyor imdcT liighway Act, 1835 (c. 50), 
that the owner had refustsd k negh^cted to cut, 
pnme, or ]djish eeitoin hedges, “whereby the sun 
k wind were excluded from a certain carriag('-way 
or cart-way contrary to the Act,” (‘to. ; tliat the 
owner had appeared k the offence was pi*(>ved ; k 
the lUhtices did thew^by order the owiht “ to cause 
the said h(>dgo8 to bo cut, prun(‘d or plashed, k 
the said obstruction complained of, to the injury 
or damage of the said highway, r<*movcd within 
ten days from the service luToof.” Tiio order was 
served on the own(*r who cut some pait of the 


33 ; 50 S. C. R. 520 ; 8 W. W. U. 20 ; 
21 D. L. R. 33. — CAN. 

I. To sell part of 

highway — Diminished in v'idth .] — A 
rofl^ dunlnishod in tvidth is a road 
partially stopped. 8: the local bodits 
diminishing the width have power to 
sell the land so acquired.- yieHELWTN 
County Council (1887), 6N. Z. L. R. 
C. A- 163.— N.Z, 

r. Initiation of improvements — 
Duty of authoritv*]--Jh municipality 
baving Juriediotion over a highway 
is under obligation to initiate such 
improvements, as owing to the naturo 
of the locality, the amount of travel & 
the expense involved may icasonably 
be demanded. — Lusk v. Calgary, 


Wjikatlky r. CaI/Gaky. 

W. \ j . H . 035 ; 10 W. \V . U. 37.- CAN. 

h. Failure iu provide road of 
statutory width.]- Gray , 
Andrews & Cucar D. Co., 1 ] 8. C . 
266 ; 48 he. L. It. 400.- SCOT. 

PART VIII. SECT. 1, SUB-SECT. 3. 

k. NegJert to make proper trossino 
— Over ditch — Whether corporation 
luxbU.y—Vltt., laid a plank tM)m his 
door across the ditch to t be street , liy 
which be was in the habit of crossing ; 
the ditch was deep ihcit*, & ho might, 
by going down tno sidewalk a short 
distance, have crossed whore it was 
shallow. In crossing by the plank at 
night he foil oil (k broke his leg; Sc 


he sued the conm., alleging Uiat it was 
their duty to have inaiutalnod a proper 
croHHiiig from his house to the street - 
field : there was no such duty, & the 
action could not bo raalntalned.— 
MC'CaHTHY V . OSHAWA ViLLAOK ColU'N, 
(1860), 10 U. C. U. 245. — CAN. 


PART Vlll. SECT. 1, SUB-SECT. 4. 

1. Compulsory pouters of cutting 
ioppiap.l— Under Municipal Act, 
1897, H. 574, ss. 4, municipal corpus, 
have power to deal with the trimming 
of all lre<*s the branches ot which extend 
over the streets of the municipality, 
but it is a matter which should be 
dealt with by bye-law, as Indicated by 
s. 675 of above Act. — He Allrn k 
O C 2 
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Sect. l.-'-Powr# duties: Suh-secls. 4, 6, 6 
7 .] 

hedges, but the surveyor, ihiuking the order was 
not properly obeyed, summoned him before two 
justices, who imposed a penalty on )iim, & after 
ten days the surveyor himself cut the hedges : — 
Held: (1) the order was bad in part, because it 
did not Kj)ecify in what manner or to what extent 
i he owner was to cut the hedges ; but it would 
have b<*en good if it had directed the own<‘r to 
cut the }iedg<‘S in such a manner that the highway 
might not bo prejudiced by the shade thereof, k 
the sun & wind not excluded from it : (2) the 
order was good in part so as to justify the surveyor 
in cutting the hedges, in order to remove any 
actual obstructions ta the highway from the 
branches of the thorns k buslies ; but, so far as 
it related to tin* trees, the order was defective, 
because it did not negative that they were planted 
for ornament, or sh(‘lter to a hoT)-groun<i, (‘tc., 
which trees are excepted in sect. ($5 of the Act ; 
kf tlierefore, a new trial in an action for trespass 
by the owner against the surv(‘yor, should be 
awarded to inquire whetuer the surv(‘yor did more 
than he was entitled to do by tlie valid part of the 
order. 

Hurveyors cannot act unless there has been a 
previous default of the party in obeying a valid 
order. It is no answer to say that the party 
might liave app<‘aled from it, k that, if he did not, 
third persons might act as if he had acquiesced; 
HO to hold would in eflect be to deprive paities 
of part of the tune for appeal allow<‘d by the 
Act, nanu'ly, fourteen days, the surveyors btdng 
authorised to act at the <*\piration of the fli*st ten. 

(2) The ord(‘r statinl, that A., being the owner 
of a certain farm, had neglected to cut, etc., 
th(‘ trees k hedgt's on his said farm, k which were 
on the side of the earriag(*-way, (*tc. ; - Held: 
a Huflicient stat<*m<*nt that A. was owner ot the 
land m»xt adjoining the carriage-way. 

It waH also objected to the order, that it was 
altogether void for the want of a statement that 
pltf. was the owner of the land next adjoining to 
the road ; but th(‘ statement, that the trees w<*r<‘ 
growing on jiltf.’s farm k on the side of the roatl, is 
(iciuivaleiit to it ; they could not be growing on 
the road -side unless they weix' close to it, according 
to the strictest construction of the law. Jknnky 
c. Huook (IHU), (1 Q. 13. :12I1 ; I New M(‘ss. (’as. 
:J23 ; 1 New Mag. (’as. 101 ; 13 J.. .1. q, J3. 370 ; 


8 J. P. 484 ; 8 Jur. 781 ; 115 E. R. 124, Ex. Ch. ; 
previous proceedings, suh nom» Brook r. Jenney 
(1841), 2Q. B. 265. 

AwMJtaimn : — GcncrallVt Mentd. Walker v, Horner (1875), 45 

L. J. M. C. 34. 

1158. Extent of power — “ Lopping.”] — 

“ Ix)p,” aa used in Highway Act, 1835 (c. 50), 
s 65, means to cut oft the branches laterally, k 
the sect, does not authorise justices or the surveyor 
to cut oft the tops of any trees. — Unwin v. Hanson, 
[1891] 2 Q. B. 115 ; 60 L. .1. Q. B. 531 ; 65 L. T. 
511 ; 55 J. P. 662 ; 39 W. K. 587 ; 7 T. L. R. 488, 
C. A. 

1169. Against whom exercisable — 

** Owner.”] — The word “ owner ” in Highway 
Act, 1835 (c. 50), s. 65, means the person in iictual 
occupation. An order of justices under sect. 65 
for lopping trees ovcrlianging a highway made on 
a summons served only on the occupying tenant 
of the land abutting on the liighway : — Held: 
valid, iS: in form sufficient. — Woodard w Biller i- 
CAY IfKJHWAY BOARD (1879), 11 Ch. D. 214 ; 48 
Jv. .7. Ch. 535 ; 43 .1. P. 221 ; 27 W R. 593 

1160. Form of order —Must show work 

required.] — .Ienney v. Brook, No. 1157, ante. 

1161. Must show that trees subject 

to order.] — Jenney v. Brook, No. 1157, ante. 

1162. Ownership of adjoining land.]— 

Jenney v. Brook, No. 1157, anU. 

1163. Power of authority to cut — On default 

by owner.] — Jenney r. Brook, No. 1157, ante. 

1164. Recovery of expenses — ■ When 

mandamus will Issue.] — Tlie ct. wdll not grant a 
rule nisi for a mandamus to comped justices to 
is.sue (heir warrant to h‘vy expenses ol cutting a 
hedge, pursuant to Highway Act, 1835 (c. 50), s. 65, 
unless it appears that a d(*mand has been made of 
the exy)ense»s from the person sought to be charged, 
k that the justice's woix' informed of tliat demand. 
— Exp. WuiTMARSii (1810), 8 Dowl. 131; 1 Jur. 
823. 

Power to plant trees.] — See Roads Improvement 
Act, 1925 (c. 68), 8. 1. 


SlUl-SFCT. 5. — 1 {kmo\ \L OF Sxow \V1> 
OTJir.R Orstri ctions. 

Se( Highway Act, 1835 (c. 50), s. 26. 

Removal of snow— By tramway company - ~ 
Snow heaped up on highway.]- Sie Tramways k 
l^iunT Railways. 


Nacankk Town (1902), 22 (’. L. T. 
412; 1 O.W. 11.031 ; 4 O. L. D. .^>82. 

CAN. 

m. Pnmr to deal vnth hrrhaiu.h ■ 
Tho powers of cait) iiiauuianiii'nt 
control of loads vested In load boanls 
by statute confer upon t hem t he right 
to deal with the herbnKt‘. - Kmuii r 
6 c McLknnan r. National Mohioaos 
6 c A«knc\ (’o. k Ahhion, 11U20J 
N. Z. L. 11. 748. N.Z. 

PART Vlll. SECT. 1. SUB-SECT. 5. 

n. In general.] - li Is not the iiicn^ 
cxistenoo of Iw 6c snow on a sidewalk 
that creates liability in a corpn, so 
Iona as there is no dunaer ; but a 
dauip^rous condition resultliiK from ico 
& suo w it Is tho dut y of t he nmnlcipalit y 
to provide affainst. Thoiv uiust bt> a 
reasonable time to put the sidewalks 
In repair after they becHunc dangerous, 
if they become so suddenly.— T ouiiky 

V. Wkdioink Hat (City) (1913), 23 

W. h. R. 880; 10 D. L. U. 091 ; 4 
W.W. R. no. -CAN. 

o. - -.1 — A niuiilclj^allty on 

vvhieh is Imposed the obligation to 
k«H^P its stn»cta in n^pair must take 
reasonable pr(*oaiitions to keep side- 


w alks flee f loin daiifpu oils ai ninnilat lou 
of hiiow A. ice \ Is linble foi dumagns 
caused by failuie to do so. Itsdutj 
is not dischanired hj notify iuir owmis 
puisuout to a bje-law to dean tbe side- 
walk in front of then propciths.- 
SlA.NLY t\ I’m Ol 8YI)M.\. 11920] 

1 W. W. It. 108; 60 D. L. 11. 3.>1 ; 
59 a. a It. 232.— CAN. 

p. Aoit’rnnoral of tmou <f* irr on 
highicau.] - l*ltf., a rt'hldent inhaldlant 
of the town of 1*,, whilst pioceidmtc 
uloutf one of the sidewalks of the town, 
attempted to cross from one side of 
such walk to tho other over an 
accumulation of hard beaten snow, 
wiiere there was a sligrht dccllvitj in 
the sidewalk, k in doing so slipped k 
fell, therc'by injuring Iw'rself : — lit Id : 
then* was no ptoof of such acoumula* 
t ion of snow as indicated negligimce on 
tho part of defts., ^ there being no 
evidence ot negligence in tbe const me - 
lion of tho sidewalk, the corpn. were 
not liable.— Rlkaklky r. 1‘REScon' 
Corpn. (1880), 12 A. ii. 637.— CAN. 

Q. .1 — A snow drift had 

formed on a grave) road. Owing to 
the thawing k freesing of the snow, 
ruts bad formed in It, which made it 


unsafe for waggons, l^itf. was pubsing 
ov(i it in a waggon, when the wheel 
going dow'n threw him out. Defts. 
afterwards cleared away tho snow 
theio. The road was good except 
foi tho snow, & there was heavy snow 
storm & sloighlug after the accident : — 
Held : there was evidence of negligence 
on the part of defts. in not keeping the 
road in repair, k deftb. v^ert‘ liable.— 
CaswjuLL t’. ai. Marv’s 6c PRoor 
Line Junction Road Co. (1869), 28 
U, C. U. 247.— CAN. 

r. Pltf., while walking along 

a sidewalk in T., on a frosty da), 
stepped on a piece of ice, slipped 
& fell, 6c roeeived an Injury: — Held: 
tho mere existence of tho piece of ice 
was no evidence of actionable negligence 
on the part of the authorities 6c the 
bye-law pemsed by the con>n. imposing 
a duty upon otheis to keep the side- 
walks clear of snow & ice, did not 
create a liability upon themselves. — 
liiNOLAKu V. Toronto (City) (1873), 
23 C. P. 93.— CAN. 


— CUZNER V. CaLQARY 
err. L. U. 162.— CAN. 


t. .] — Forward v. Toronto 

OoBPU. (1888), 15 O. n. 370.— CAN. 
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Whether “ maintenance — Liability of 

county council for expense.J^-^cc No. 1213, poaL 
Obstructions generally.]— 6Ve Part IX., Sect. 1, 
Bub-sGct. 1, pout. 


Sub-sect. C. — Cleansing op Highways. 
1165. Removal of mud.] — R. i\ Stratpokd (or 
Stretford) (Inhabitants), No. 114.5, ante, 

1168. Refuse not removed.] — Saunders r. lloi.- 
BORN District Board op Works, No. 132.5, post , 
See^ generally, Public Health. 


Sub-sect. 7. — Pkncincj Highways. 

1167. Duty to fence — Road trustees.] - ~ If 
trustees under a Hoad Act tui’n a road tliixiugh an 
inclosure, & make the fences at their own expenMC, 
& repair them for sc vend ^cars, they cannot bo 
compelled to continue such repairs, unless there 
bo a special provision in the Act to that ofTect. — 
B. V. Llandilo Boads CoHiiS. (1788), 2 Term 
Hep. 232 ; 100 K. K. 120. 

1168. Highway authority — Road & ditch 

liable to floods- Existing fence removed — Mis- 
feasance.] — A fence liad been forin«‘rly (‘rected. 


by the then existing highway authority, to 
protect the public using a lughway wliich was 
dangerous, owing to its liability to bo flooded by 
a stream that ran by the side of the road. Tho 
stream was diverted but tho ditch where tho 
former bed of the stream had been was still liable 
to be fllled in time of flood & tho water then flowed 
over the road. After the fence hod boon in 
existence for a number of years, dofts. adopting 
the report of their surveyor that tho fence was in 
bad repair, that it was no longer necessary, & that 
all that was requii'od was the enaction of a short 
length at each end, ordered that tho work should 
be done. Tho fence was removed, At throe woeLs 
later & befoi*e any new fence had been nut up 
tlie road was Hooded. A man driving along tho road 
dix)Vo into the ditch & was disowned. In an action 
l)y his administratrix to recover damjvges for his 
death, the jury found that the mnoval of the fenco 
under the circumstances & in tho way in which it 
liatl been done, was inconsistent with reasoniihle 
r«‘gard for the safety of persons using tho road. 
On apptvil i—llcld : ilcdts. wore liable.— Whyi^er 
r. Bingham Kural Ooun('IL, ilDOl] I K. B. 4.5; 
70 L. .1. Q. B. 207 ; 83 L. T. 052 ; 01 J. P. 771 ; 17 
T. li. It. 23, C. A. 

: Reid. A.-G. & War\\ iuk8hirt> Ceunly rounuil 
r. Oxford Canal Na\n(ation (lUOIl), hH L. T. 25U ; Short 
r. liiiiiimerHinith Corpii. (ISHO), 101 L. T. 70. 


a. .)- Snow had hcH'ii loft on 

a sidewalk of a stnnd in St. J. for 
a considurahlo time, A: a rhlKc «f loo 
had boon formed uith wloplm? hideH. 
Pltf., sHpned upon tho n-o ic ^^aH 
injured. In an action aifaiust the 
city for ncffligrcnce : — //fW ; there uos 
evidence which should have been 
hubuiittod to the jury to tlnd whether 
defts. had been guilty of negliginee 
by allo^^ing the snow ic ice to accumu* 
lato on the sidewalk, 6c to remain 
there an uiircaHOuablo titue, ho oh to 
ivudcr it unsafe for people to walk 
upou, the duty <if the city being to 
koop tho stroetb in a ivabonablo stale 
of ivpair Ac wifetj. -Kinmoaly v. 
Sr. John Cour.s. (ISDU), 30 N. B. 11. 
46.— CAN. 

b. .] — Okuan V . Touonto (C n \ ) 

(1693), 21 O. 11. 316. -CAN. 

c. .] — A sidewalk, cither fioin 

improper constiuction or from ui;e 
Ac long use, had sunk down so as 
to allow water to accumulate upon it 
whereby ice was formed: — Held: 
allowing the ice to form Ac iviuain on tho 
street was a hivach ot the statutory 
duty to keep sti’cets in repair in couse- 
quenoo of which the eorpu. was liable. 
— Gob.vwall Tow'N C’okcn. r. 
DeuocUIK (1695), 21 S. C. It. 301.- - 
CAN. 

d. .1 — Where pltf., lusU*ad of 

taking tho way provided for access 
to & from bis premiseH, left It Ac pro- 
CMicded to his destination upon a track 
belonging to defts., which, to his know- 
ledge, was not a street or way com- 
pleted for use or opened for public 
travel, no invitation or inducement 
being held out by defts. to the public 
to travel upon it, & on which he, owing 
to Irregnlantics on its surface, fell Ac 
was injured ; — Held : he could not 
recover damages for his injury ; noi 
upon tho altematlvo allegation that 
he was obliged to leave the hlghw*a> , 
because it w’as in a dangerous state 
from snow & ice, Ac sustained tho injury 
upou the adjoining land. — N ovkiuik 
r. Tokonto (City) (1696), 27 O. H. 
651 ; 24 A. R. 109.— CAN. 

e. .1 — City of Kingston 

CoRPN. V, DbexnaN (1697), 27 S. C. R. 
46.-~CAN, 

f. .1 — McQuiixan r. St. Mary’s 

Municipal Council (1899), 31 O. R. 
401; 20 C. L. T. 42.— CAN, 


g. .1 -1 )\vii:h i\ H. (1900). 
0 Kxth. C. R. 311.— CAN. 

h. — .1 -In( f, V. ToHoNro Coupn. 
(1901). 31 S. C. R. 323 ; 21 C. L. T. 
365. -CAN. 

k. .1 — Held: neglect to 
move snow was a laeiHj iion-feaManee 
for which the coipii. were net liable 
at tho suit of a private imllvidiuil. - 
McCkka V, Sr. John (1903), 36 N. B. B. 
111.- CAN. 

l. .] -BItf. in travelling on 

a highw'uy cuiuo to a iduce where the 
roail woh impasMahlo on ac*<*oimt of 
drifted snew. At tho side i»f the road 
between the ditch Ac a farm fenoe was 
a lempoiary track made by tho 
travelling public, which was safe 
while the frost lasted Ac the snow was 
hard:- Hi Id: it was the duty of 
deftH. to have opened a way thiimgli 
tlu> drift HUfticlent to eiiuhio vehieles 
such as tho waggon in v\hieh pltf. 
was travelling to have pusseil in safely 
along this highway ; Ac defts. hud 
iiotiec that the highway was out of 
ivpair ; At pltf. was entitled to is'eover. 
- Hooo V. Bkookk Tihvvsiiip (1901), 
21 C. L. T. 171 : 7 O. L. H. 273 ; 3 
O. W. K. 120. -CAYi. 


m. . 1 — Y ATi-rt r . W i n i>rto k 

1912), 22 U. W. U. 608 : 3 U. W. N. 
513 ; 3 D. L. R. 691.- CAN. 

n. .] gbrman r. Ottawa 

City) (1917), .56 S. C. R. 60; 39 

). L. U. 669.— CAN. 

o. .1 — Upon the hidewulk of 

ho priuelpal stuvt in a town, in front 
f two vacant huildingb, tlnie was an 
ecuinulatiou, of considerable depth, of 
ikmv A: ICO all through the wintiT of 
910-17. A slordfig ridge, from M t o 12 
tiches high in the eimtw, f«**nied ; 

on the evening of Mar. 2.1, JwJ7, 
he HUi-face was sllpiH-ry after a thaw 
: drizzling rain, followed by freering. 
LU employee of the town rornn. 
L-stitted tliat ho had put saml on the 
Idewalk on the day of the ai eldeul, 
ut did not say that ho ha<l put any 
and on the slope. Pltf. slipped upon 
he sloiKs fell, & was liijuivd :- Htld : 
efts., the UiwTi 07»n»n. weie liable to 
Ilf. in damages for her injury.— 
.HHTON r. Nbvv LISKEARI) 'low.N 
1919), 45 O. L. R. 113 ; 15 U. \N , N. 
60 ; 47 D. L. R. 723.— CAN. 

p. .h-Fletchkr V. City or 


(’AUJvuy, [1921] 2 W. W. 11. 060 ; 16 
AlU. L. R. 475. CAN. 

Q. -- .1 * \VlIi»ON V. PlU)OHlC8rt 

Mpmcipg. DirtTUUT, 11921 J 2 W. W. R. 
121 ; 16 Altu. L. R. 265 ; 59 D. L. it. 
113. - CAN. 

r. .i-O’Kfkkk V, Fdinuuuoii 

CoitPN., 1 1 91 1 J H. C. 1 8. -SCOT. 

•. Straw on hiyhwtw ■ Causing 
destraeUon of imdor'mr. I - Hmitii v. 
HrocKB Munhtpal Diktuh’T No. 343 
(1922), 06 i). L, B. 20; 11U22J 

2 W. \V. R. 901.- CAN. 

PART VIII. SECT. 1. SUB-SfiCT. 6. 

t. Itrmorol i>f lutj ions ureds - - 
Cnnvinu iw HtrataA In the ubseneo of 
aptiolntuient of an lusneetor under 
R. H. <>. 202, no duty is east on tlie 

conneil to cut down mixlous weeds 
growing in tlio Htn*etH.— G huounk. p. 
KiNOH'lON (Criv) CoUPN. (1603), 23 
O. U. 382. - CAN. 


PART VIII. SECT. 1, SUB-SECT. 7. 

1167 i. Jfutg to fenve - Itoml truateea.l 
— It is a question of elicumstanoos 
whether un unfeneed loaii with a droi) 
of eight or nine foi*l at one side is so 
dangerous as lo impose on I he road 
truslees the duty of fenc-ing tlie road 
l itiier at eoinmon law or under Turn- 
pike Roads Aet, 1831.- Krahku o, 
K(njii.H\Y Mai.ih'ii{\ifh 
R. ((;t. of Hess.) 617 ; 29 8c. L. R. 810. 

- SCOT. 

1167 11. .J -Wathov V, 

acorr (1838), Muefarlane, 146. -SCOT, 

n iiiyhwau ~ Defts, 

neglected to have a railing or 
gimrd along an embankment leading 
down to a bridge on one of their 
leading highways, in a populous 
lowmshlp :— f/</d ; it was the duty 
ot defts. to feiiee or guard the place 
In question. -T o.mh r. Township 
OK WnnuY CkjKPN. (1674). 35 U. C. R, 
195; 37 U. C. U. 100.— CAN. 

b. . 1 - Lvn^AS ». Mooub 

CoRPN. (1879), 3 A. U. 602.— CAN, 

c, .1 “-Kinu V. KiNGfi 

Municipality (1866). 19 N. H. y* 
(7 R. A: G.) 66 ; 7 C. L T. IIU. -CAN. 

4 . .] — There la no lia- 

bllily on tho part of the comm, for 
the park to tiio public using tho high- 
ways in tho Queen Victoria Niogaia 
l allH Park liy reason of tho absence 
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Sect* 1 . — Powers and duties: Sub-sects. 7, 8, 0 


1169. Power to require adjoining owner to fence 
— Construction of local Act.J — By sect. 81 of a 
local Act, “ If the corpn. are of opinion that 
danger to the public is likely to ensue by reason 
of land abutting on streets not being fenced, the 
owner of any such land shall, when required by the 
corpn., A to their satisfaction, sufficiently fence 
olt the land from the street, & shall afterwards 
keep such fence in good repair to the satisfaction 
of the corpn., & if lie fails so to fence or repair as 
aforesaid within fourteen days after notice for 
that purpose given to him by the corpn., the corpn. 
may fence or repair, as the case may be, & charge 
him with the expenses of so doing, & recover same 
as expenses under Public Health Act, 1875 (c. 55) ** : 
• — Held : this Act did not apply to fences by the 
side of a road which had b<'en a turnpike highway, 
but ai)plie,d only to now streets, where there were 
no fences A; wdiich in the opinion of the corpn. 
w ore dangerous to the public. — Rotilbriiam 
Corpn. v . Fullerton (1881), 50 Ij. T. 864. 

Liability of adjoining or adjacent owner to 
fence.] — *SVc, (fenrrally, Boundaries, Vol. VII., 
!>)). 28.8 cl ftf'f/. ; 287 H svq. 

Statutory duty.]— 6'ec Boundaiues, Vol. 

VII., pp. 203 ei scq. 


Sun SECT. 8 .— Restriction op Traffic. 

1170. Securing horseways & foot causeways by 
posts, blocks or stones — Position of — Highway Act, 
1835 (c. 60), 8. 24.J //c/d ; above sect, con- 
templated the erection of posts, etc., against 
footways, causeways, ^ bridleways by the side of 
carriage-ways, for the imrposo of protecting them 
against injury or damage by waggons, etc., but 
did not ctmb'mplato th(* erection of posts, etc., 
at the extnjinities of such ways, for the purpose 
of protecting the causeways, bridleways, & 
footw'ays fi'om trespaBH<'i*8 . — Kllis r. Wooduuidoe 


(1860), 8 C. B. N. S. 290 ; 29 L. J. M. 0. 183 ; 2 
L. T. 237 ; 25 J. P. 231 ; 6 Jur. N. S. i017 ; 
8W.R.437; 141 E.R. 1177. 

1171. Footway blocked by post — ^To keep out 
cattle — Duty to light.] — Defts. the highway & 
lighting authority had erected a post at the 
entrance & in the centre of a footpath to prevent 
cattle straying up the footpath, & near the post 
they placed a lamp, which they w’ere in the habit 
of lighting at nights. Pltf. was passing along the 
footpath at night, when the lamp was out or not 
lighted, & in consequence of the darkness came 
against the post & suiTered injuries ; — Held : 
an action lay against defts. — Lamley v. East 
Retford Corpn. (1891), 55 J. P. 133, C. A. 

Annotations : — ^Apld. McjClelland v. Manchctiter Corpn., 
(1912J 1 K. It. 118. Consd. Carpenter v. Finsbury B. C., 
[1020] 2 K. B. 195 ; Sheppard r. OloBsop Corpn., [1921] 
3 K. B. 132. Reid. Sheriughani U. D. C. v. HolBcy (1904), 
68 J. P. 395 ; Papworth v. BatterBca B. C. (1913), 12 
L. G. n. .308. 

1172. Restriction during repairs — Under Towns 
Improvement Clauses Act, 1847 (c. 34), s. 79 — 
Extent of liability.] — Above sect, prescribes cer- 
tain precautions to be taken during the construction 
& repair of sewers, streets, & houses. The sect, 
docs not mean that tlie traffic in the street is to 
be entirely stopped during the execution of such 
W'orks but mertdy that bars & chains or other 
protection should be placed so as to prevent 
vchicl<-8 & persons, etc., from passing over the 
place whore the works are being executed. — 
Woodall v. Nuttall (1891), 56 J. P. 150; 8 
T. L. R. 68, 0. A. 

1173. Bye-law restricting use of trailers — 
Whether binding on Crown.] — The rule that the 
Orown is not bound by a statute unless expressly 
named, or unless it so appears by necessary 
implication, apjdies to a servant of the Crown 
when acting within the scope of his aiitliority. 
Where, therefore, a county council, under Ijoco- 
motives Act, 1898 (c. 29), s. 6, whicli empowered 
them to make bye-law^s prohibiting or restricting 
the use of locomotives on highways, but contained 
no reference thertdn io the Crown, made a bye-law 


(u* inHufflcicncs' of a fouco, raillnff, or 
barrier ou tho ocltfo of tUo oliiT, tljoro 


ui; li 

behalf InipoHed ou them. — U kauam 
t». Qukkn Vun'ouiA Niaoaua FAi.ia 
Park CoMitfl. (IK»6), 28 O. U. 1,— CAN. 

n. .) —Pltf. was walklnff 

Ju a olt y strtH't, when, Htopplnir towards 
a doorway leudluK Into a t^ivern, foil 
Into an area in the sldewnlk used by 
the tavern ke\»i>or, by the pormissiou 
of the luunielpality, for Iho purpose 
of put.tliifc boor Into his collar Sc then 
open Sc beluir used for such imrposo. 
A kotf had bt^oti placed at nacn of the 
outride ooruers of the opening to warn 
passers-by :—/ieW ; tho iimiiioipalUy 
wore liable for iiegligoiirc^ in leaving 
tho opening without an adequate 
guard.- - HoMKWoen r. Hamilton 
(CITY) (1901), 1 O. h. U. 260 ; 21 
G. L. T. 20G.— CAN. 


T, MunJolpal Act 

n. 8. O. 1897, 6. 611, no liabUit; 
is Imposed on a municipal oorpn. b' 
reason of want of repair of rallwa^ 
crossings through there being too higi 
a grade Sc the omlsrion t^onoo,^ 
obligation therefor being unde 
Dominion Railway Act, 51 Vlot. c. 2(! 
s. 186, imposed ou the railway oo,— 
UOLDKN V. YaIIMOUTU ToWNBHI 
(1903). 23 C. L. T. 181 ; 5 O. LTli 
679 ; 4 O. W. It. 130.~-CAN, 


g. .I— The failure of defts. 

to place guard-rails on the aides 
of n nmd at a place whore it was 
nariow from 11 to 17 feet wide, 
with banks ^fdoping down on both 
sides, was a breach of defts.* sUtutory 


duty to keep tho road in wpair.-- ■ 
J’LANT r. Nokmanuv & Minto (190.’»). 
25 O. L. T. 398 ; 0 O. \V. U. 31 . 10 
O. L, R. 16.- -CAN. 

h. * -- -- — .1 Bmiclw V, 
Ancas'iku Townhiih* (1913), 24 

(). W. R. OU ; 4 O, W. N. 701 ; lU 
1). L. 11. 363. CAN. 

k. - - .) ACKKUHVll.Ll.U r. 

Pkuth (1915). 7 O. W. N. 43.'>; 8 
1). W. N. 331 ; 32 O. L. li. 423 ; 33 
O. L. U. 508 ; 22 I). L. It. 606.— CAN. 


L— .] — Along the side of 

a highway, tho boundary between 
t wo towiiHhips, lui open ditch or dram 
had been const ructed. for tho purpose 
of draining Ifiiids. The drain was not 
a municipal work, undertaken by tho 
two township corporations it w*as 
constructed upon the highw^ under 
the authority of Municipal Drainage 
Act ; it ran alongside the highway for 
more than 60 miles : — Held : the 
corpus, were not bound to erect 8c 
maint^iin a fence or guard-rail along 
the course of tho drain. — A ndrkhun 
r, RociiissTXK Townsuxp 3c Mkhsks 
(1919), 44 O. L. U. 301 ; 15 O. \V. N. 
269, 463.— CAN. 

m. M. was driving 

a motor car upon a highway in the 
township, when the oar beoame uu- 
oontrollable St ran off the road into a 
guUy, killing M. The place was a 
daugerons one, & there was no fence 
or other guard : — JE/eM .* delta., tho 
township oorpn., were liable for Uieir 
negUgeuoo in not erooUng Sc main- 
taining a fence or guard-rail at this 


phicc.— M(’C()H.mick V. Calkhon Town - 
ttiiir (1923), 55 O. L. Jl. 93.— CAN. 

n. .] — If a local body 

coiistruotb a narrow, Btci‘p rood with a 
st(vp embankment on one side Sc a 
high bank on the other, there is no 
such duty on tho part of the local body 
to fuiioo tho road as would make the 
tuuisBiou to fence actionable in tho 
COM' of lujtiry resulting from horses 
becoming frightened Sc unmanageable, 
without fault of the driver, Sc dragging 
a vehicle over tho unfenoed bank. — 
Waiharapa North County Council 
r. Spackman (1892), 10 N. Z. L. It. 
569.— N.Z. 

0, .]— A claim of dam- 

ages is competent against a county 
council for injurias arising from their 
neglect of duty in failing to keep a 
road sufHolently fenced. — Strachan 
V. Abkrdken District Commiitkb 
OP Auurdkkn County Council (1894), 
21 U. (Ct. of Seas.) 915 ; 31 Sc. L. K. 
701 ; 6 8. L. T. 86.— SCOT. 

p. Alteration of grade of road — 
Duty to put vp parapet.]— Where a 
railway co. altered, at a railway 
orosaing, the grade of a road owned by 
a road co.. Sc tho alterations w^ere 
subsequently ratified Sc adopted by the 
road 00. colleoting tolls : — Held : by 
such adoption 6c acceptanoe, they 
wore to be treated as responsible for 
any injury resulting from the omission 
to tultil a duty arising out of such 
alWred state of the highway, e.g, to 
put up a parapet. — Whitmarsh e. 
Grand Trunk Ut. Oo. of Canada 
(1868), 7 C. P. 373.— €AN. 
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that ** A ^rson in charge of a locomotive on any 
highway Bnall not use the locomotive to draw more 
than three unloaded wagons with or without any 
wagon ^lely used for carrying water for sxich 
locomotive ” & a civilian driver of a locomotive, 
hired by the Army Service Corps & used in 11 is 
Majesty's service, acting under the directions of a 
warrant officer of that corps, drew live unloaded 
wagons on a public highway, &, in so driving 
knocked down a lamp-post i—Ucld : that he could 
not be convicted of an offence against the bye- 
law.-— CJiiare V, Haut (1018), 88 L. J. K. B. 8:i3 ; 
120 L. T. 443 ; 83 J. P. 64 ; 17 L. G. K. 233, 1). C. 

Bye-laws, generally, see C<)UPOUATn)N8, Vol. 
Xlll., pp. 325 ei aeq ; Local Government; 
Public Health. 

Control of traffic, generally, acc Street & Aerial 
Traffic 


Sub-sect 0. — As to Roadside Waste and 
Margins. 

See Public Health Act, 1875 (c. 55), s. lit); 
Local Government Act, 1888 (c. 41), s. 11 (1); 
Local Govermnent Act, 1801 (c. 73), s. 2(1. 

1174. Roadside wastes — What are — Within Local 
Government Act, 1888 (c. 41), s. 11.]— Strips of 
grass bordering the metalled part of a main road 
are “ roadside wastes,” within above Act. The 
herbage on such strips is not ve8t4.‘d in the t'ounty 
council by sect. 1 1, suh-.s(‘et. 0, of that Act. 

C. was tenant for life of the manor which 
included the uasto land twijoining the higlmays 
in the parish of S. Tli(‘ metalled part of a mam 
roa<l through S. was bordered by strips of grass 
with some timber on them, 'riie county council 
sold the grass by the sides of the main road Ui T. 
for a year. At the instance of C. A his Umants, an 
injunction was granted to restrain the county 
council from cutting A removing the* gniss, timber, 
& other growths from the sitles of the main road. — 
Curtis r. Kksieven County Council (1890), 45 
Ch. D. 501 ; 00 L. J. Cli. 103 ; 03 L. T. 513 ; 39 
W. K. 199. 

JnnotcUions Reid. Ilaiiison r. llutlutid, [ISUa] 1 Q. B. 

142; Pryor v. Petro 70 L. T. 331; Harvey v. 

Truro K. C. (IVOS), 72 L. J. Ch. 700. 

1175. Vesting of — In county council.] — 

Curtis v. Kesteven County Council, No. 1174, 
an(e. 

Reinstatement after encroachment — 
Costs of district council.] — It being the duty of 
every district council, under Local Goveninient 
Act, 1894 (c. 73), s. 20, to prevent any unlawfffi 
encroachment on any roadside waste within their 
district, they ore entitled to abate such encroach- 
ments by reinstating the waste as it was before, & 
to recover the expenses of so doing by action from 
the person guilty of the encroachment. — Louth 
District (kiUNciL v. West (1896), 05 Iv. J. Q. B. 
535 ; 00 J. P. 000 ; 12 T. L. K. 477 ; 40 8ol. Jo. 
002, D. C. 

Annotalxona : — ^Mentd. The Ella, [1915] P. Ill ; Collls v, 

Amphiett (1917), 62 Sol. Jo. 37. 

Ownership.] — See, generally, (kiPYUOLDS, 

Vol. Xlll., p. 13, Nos. 44, 45. 

Right of passage over.] — See Port V., ante. 

Power to lay out grass margins.] — See Roads 
Improvement Act, 1925 (c. 08), s. 1. 


Sub- SECT. 10. — Protection of Public Rights 
OP Wav. 

1177. Removal ol obsJnictloii— Whether councU 
Judicially.] — A local board discharging duties 


In relation to the protection of public rights of way 
under Ix>ca 1 Government Act, 1894 (c. 73), s. 20 (1), 
is in the same position as a private individual 
protecting his own property, ^ is not acting 
judicially. Consequently, where an action was 
brought against a local board to restrain the 
removal of posts erected on a public footpath by 
the owner's of the adjoining property for the 
purpose of preventing the footpath from being 
used for velncular tralBc, & the statement of claim 
alleged that a member of the board had used his 
inlluence with Ihe boarti for his own private 
interest. & that in consequence thoreoi pltfs. 
had failed to induce tlie board to take steps 
to prevent tlie user of the footpath for vehicular 
tranic : —Held : tlie real issue was wdiethor or not 
the posts constituted an obstruction to the public 
right of way, & the allegations in the statement 
of claim were irndevant, A ought to be struck out 
— Murray r. Epsom Loc’AL Board, fl897J 1 Ch. 
35 ; 00 L. J. Ch. 107 ; 75 L. T. 679 ; 01 J. P, 71 ; 
45 W. K. 185; 13 T. L. R. 113; 41 Sol. Jo. 
157. 

1178. Action to restrain— Relevancy ol 

pleading.] — MumtAV v. Epsom Local Board, No. 
1177, ante. 

1179. By private Individual —Power of 

council to contribute to costs of defence. | — By 

Local Government Act, 1894 (c. 73), s. 20 (1), it 
is tlie duty of every district <‘ouiicil to protect all 
public rights of way, A U) prevent as far as possible 
the stopping or obstruct ion of any sucli right of 
WAy ; & by sub-s('<'t. 3 a district council may, for 
the purpose of carrying tho sect. intc> elTect, 
institute or defend any legal proceedings, & 
generally take such steps as they deem expedient : 
— Ucld : a district eouneil miglit, under tho 
powers conferred by the sect, cmitributo U> the 
costs of the defence of an action brought against 
a private individual who had removed an obstruc- 
tion in th<‘ assertion of an all<*ged public right of 
way.— R. r. Norfolk (’ounty Council, [1901] 
2 K. B. 208 ; 70 L. J. K. B. 575 ; 17 T. L. R. 437 ; 
mUt vom, 11. r. Nork)lk County Council, Ex p, 
(iREEN, 84 L. T. 822 ; 05 J. P. 454 ; 49 W. U. 
543 ; 45 8ol. Jo. 408. 

Anru^aiion .'-Distd. Thornhill r. WcokH, (19151 1 Ch. 10«. 

1180. Threat to exercise by servants or agents — 
Remedy of owner.]- If a district council, acting 
under Ijocal Government Act, J894 (c. 73), h. 20, 
asHcit tliat there is a public right of way over 
pltfs.' clos(‘ & thr(*aU‘n h intend to exorcise it by 
their servants or agcnits, an action for a declara- 
tion & injunction will lie against them. 

Qu, : whether tho mere assertion that there is 
a public right of way A tho mere provision of legal 
assistance for the defence of private individuals, 
who prior to tho assertion A without any reference 
to the district council have exercised the alleged 
right on their own behalf A l)c*en sued in trespass 
accordingly, would witJiout more give rise to any 
cause of action against the district council. — 
Thornhill v. Weeks, [1913] 1 ('h. 438 ; 82 
L. J. Ch. 209 ; 108 L. T. 892 ; 77 J. P. 231 ; 57 
Sol. Jo. 477 ; 11 L. G. R. 302. 

Anruitatfon Cossd. Thoiiihlll v, Weeks (No. 3), [1915] 

1 Ch. 100. 

1181. Provision of legal assistance— To private 
individual asserting pubUo rightr— Whether autho- 
rised.]— It. V. Norfolk (Jounty ('ouncil, No. 1179, 
anie. 

1182. Whether cause ol action.] — 

Thornhill t\ Weeks, No. 1180, ante. 

llgg, Whether a threat to exercise — 

Pleading.] — ITtf. claimed a declaration of title 
A an injunction to restrain certain persons from 
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Sect* 1. — Powers and duties: Sub-sects, 10 <£? 11, 
A,, B. <Sh C,] 

trespassing on his lands, & they pleaded a public 
right of footway over his lands. The district 
council then passed a resolution under Local 
Ooycmment Act, 1894 (c. 73), s. 3, to defend the 
action. Thereupon pltf. added them as co-defts. 
& by his amended statement of claim alleged that 
they threatened & intended to exercise the alleged 
right of way. The district council, with the view 
of avoiding liability for the costs of the action, by 
their defence denied that they threatened or 
intended to exorcise the right of way, & pleaded 
that they neither asseited nor denied the existence 
of the right of way : — Held : this defence did not 
infringe any rule of pleading & was not embar- 
rassinpf, & the liability (if any) of the district 
council for costs would be determined at the trial 
of the action. — v. Weeks (No. 2). 
[1913] 2 Ch. 404 ; 82 L. J. Oh. 485 ; 109 L. T. 
146 ; 11 L. O. K. 1182, 0. A. 

^nnotohon Polld. Thombill v. Weeks (No. 3), [1015] 

1 Cb. lOG. 

1184. Assertion unsuccessful — De- 

claration against public authority.] — An action was 
brought by cei*tain landowners against private 
individuals for removing obsl ructions to an alleged 
public right of way. The district council having 
passed & acted on a resolution to defend the 
action under Local (lovemment Act, 1894 (c. 73), 
8. 26, wore themselves made defts., &• a declaration 
that there was no public light of way was asked 
against them. On an apjilication by the district 
council to be struck out as defts., pltfs. wore 
allowo<l to amend by alleging that the district 
council threatened Ai intended to use the alleged 
public right of way by their servants or agents. 
71ie district council then put in a defence stating 
that tlioy neither claimed nor denied that the 
public right of way claimed by their co-defts. in 
fact existed, A: they denied any threat or intention 
to use it by their servants or agents, but though 
really innocent of any such threat or intention, 
thi*y in fact conducted the whole defence on the 
mam issue, namely, the existence of the public 
riglit of way, up to the trial. At failed to establish 
it : -Held : pltfs. were entitled to a declaration 
with costs against all defts. including the district 
council. TiiouNHiLL r. Weeks (No. 3), [19151 
1 V\u 106 ; 81 L. J. t’h. 282 j 111 L. T. 1067 : 78 
J.P. 151; 12L. O.H. 597. 

1185. Liability for costs.] — Tiiobn- 

ini.L r. W^JEKB (No. 3), No. 1181, ante, 

1186. Action for declaration of publio rlght— 
Whether Attorney-General a necessary party.] — 
3*11 f. council asked for a declaration as to a public 
riglit of way A: for consequential relief. Deft, 
by his defence, admitted Die claim os to part, but 
denied it as to another part, & submitted that the 
action was nut inaintahiable, the A.-G. not being 
a party. The action was subsequently settled, 
judgment being taken on agreed minutes, the 
defence being withdrawn. At the hearing it was 
submitted oii behalf of pltfs. that the action was 
rightly constituted i — Held : tliis was so, & in the 
circumstances tlio A.-G. was not a necessary 


party. — ^N ewton Abbot Bubal Distbict Council 
V. Wills (1013), 77 J. P. 333. 

See, generally. Constitutional Law, Vol. XI., 
p. 613« 


Sub-sect. 11. — ^IAghting Highways and 
Stbeets. 

A, In General, 

1187. Liability lor failure to light — Power to light 
discretionary.] — The trustees of a public road, who 
were empowered Ac required by Act of Parliament 
to place lamps along the road, if they should think 
necessary, & to make contracts for the cleansing of 
the road, Ac to take a night-toll for the purpose of 
enabling them to light & watch the same, were held 
not liable in an action upon the case for an injury 
suffered by an individu^ in crossing the road at 
night, by falling over a heap of scrapings, left on 
the road-side, after cleansing the load, without 
any lights. — Habris v, Baker (1815), 4 M. & S. 
27; 106E. B. 745. 

Annotations: — Contd. Hall v. Smith (1824), 2 liiufiT* 166. 
Diftd. Parnaby r. LaucaHtor Canal Co., Laiicaeter Canal 
Co. 1 ?. l»arnuby (1839), 11 Ad. 6c El. 223. Expld. Bathurst 
Borough V. Maejiherson (1870), 4 App. Cas. 256. Consd. 
Cowley V. Newmarket L. B. (1890), 65 J. P. 54. Expld. 
Sheppard v. Glo^sop Corpn., 119211 3 K. B. 132. Befd. 
Duncan i?. Flndlater (1839), 6 Cl. 6c Fin. 894 ; Scott 
t). Manchester Corpn. (1857), 29 L. T. O. S. 233 ; Gibbs 
V. Livenmol Docks TriiHtecs (1858), 3 H. & N. 164 ; 
Holliday v. St. Leonard, Shoreditch, Vestry (1861), 11 
C. B. N. S. 192 ; Tobin v. R. (1864), 16 C. B. N. h. 310. 

118 g, .] — Mellob r. Heywood 

Corpn. (1884), 48 J. P. Jo. 148. 

Annotaiwn : — Expld. Sheppaid v. Glossop C’orpn , [1921] 
3 K. B. 132. 

1189. .] — Sheppard v, Glossop 

Corpn , No. 1 1 97, post, 

1190. Statutory duty to light.] — Defts.. a 

metroiiolitan borough council, constructed a street 
refuge under powers conferred Metropolis Manage- 
ment Act, 1855 (c. 120), 8. 108, A: erected on it an 
electric lamp standard under s. 130 of the same 
Act. Owing to the w^ar the lighting was diminished 
by the authorities, A: defts. were aw'are that the 
lights had become irregular. On a dark night the 
lamp went out Ac pltf.’s taxicab was driven into 
the posts of the refuge A:- he was injured. In an 
action for negligence tlie jury found that defts. 
w'ere negligent in omitting to maintain a danger 
lamp on the refuge but that there W'jis no conclusive 
evidence as to what caused the lamp to go out ; — 
Held : although the Act, while imposing on defts. 
the duty of lighting the fitreets, did not impose 
on them any duty to light the refuge, yet the fact 
that ill spite of the directions of the authorities 
for the diminution of lighting defts. continued to 
light their refuges imposed on thorn the duty of 
watching the lamps so that a warning couhl bo 
given, it there was evidence to support the finding 
of negligence. A: pltf. was entitled to recover. — 
Baia)ock V. Westminster Pity Council (1918), 
88 L. J. K. B. 502 ; 120 L, T. 470 ; 83 J. P. 98 ; 
35 T. L. B. 188 ; 17 L. G. B. 190, C. A. 

Anwitaiiofis : — Conid. C^riKinter t*. Finsbury B. C\, (19201 

2 K. B. 195. Befd. Sheppard r. Qlossop C:k>rpu.. [1921] 

3 B. B. 132. 

1191. Obstruction during repairs.] — Thur- 

ROLD r, St. George’s, Hanover Square (1898), 
Times, Dec. 7. 


PART VIU. SKCT.^1, sub SECT. 11.— 

1191 i. hiabilxty for failurt to tight — 
Oosiructwn during r«puir«,] —Defts., n 
township corpn., asked the Departinout 
of i’ubllo Works of the I’roviuoc of 
Ontario to construct oonorete bridges 
in the township, at the expense of the 
DciMirtmont. A superintendent eiu- 


ployod by the department commenced 
the oonstruotioii of a oulvort in a 
oertain road in the township, though 
that was not one of the W’orke included 
in the application ; after w'ork upon 
the oulvort had been going on for two 
weeks, pltf., traveilinir over the load 
in a motor-oar, on a dark night, was 
injured 6c his car was damaged by 
reason of the dangerous oondition of 


the road at the place whore the work 
was being done, which was left un- 
lighted & unguarded. In an action 
for damages fur the injury & loss 
thus BUBtalned : — UeJd : the accident 
happened bv reason of the gross 
negligence of the supenntendent, in 
failing to protect effectively what was 
in essence a trap for the public using 
the road, & it seemed unreasonable 
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1192. Post set up In centre ol footway .1 — 

Lamlby v. East Kbtpord Corpn., No. 1171, ante. 
« discretion to extinguish lights before day- 
Ught-— Whether mlsfeasance.]~-A vestry, having 
the charge of the lighting of a parish, turned out 
some of the lights before daylight. A jury found 
that an accident occurred owing to the lights 
bemg out ; — Held : the vestry had lawfully 
exercised their discretion to turn out the lights 
under Metropolis Management Act, 1855 (c. 120), 
^ 130, & were not liable for non-feasance, — 
Young v, St. Mary’s, Islington, Visstry (1890), 
60 J. P. 821, D. C. 

Anfwtationa -Expld. & Distd. McClolluna v. Mauchoster 

cS?p5:; [i92i/3 

1194. Obstruction Improperly lit — Liability for 
misfeasance.] — Donaldson v, Woolwich Corpn. 
(1911), 76 J. P. Jo. 27, N. P. 

1195. Exercise of power to light — Gas-lamp 
affixed to private house — Whether authorised.] — 
Meek v. Langdon (1862), 37 L. T. Jo. 181. 

B, In Urban Bishicts, 

<S^ec Public Health Act, 1875 (c. 55), ss. 149, 101. 

1196. Powers of authority — As to means ol 
lighting provided.] — Tlie right of a local board 
under Public Health Act, 1875 ^c. 55), s. 101, to 
pi*ovide light by “ other means ” tliau gas, viz. 
as in this case by electricity, is not alTecU'd by the 
subsequent paragraphs (Chttty, J.). — Fareham 
Local Hoard A FAUEiiAir FLEC'rKic Light Co. 
V. Smith (1891), 7 T. L. 11. 443 ; 35 Sol. Jo. 431. 
Annotations Mentd. Itaird r. TuubrMKr<‘ Wflln (’(►rpii., 

11894] 2 Q. B. 807 ; Kscott r. Newj>oit C'orjui., IIUOIJ 

2 K. B. 309. 

1197 . Discretionary.] — A certain stre(‘t wjui 

vested in an urban authority under Ihiblic lh*alth 
Act, 1875 (c. 55). It declined sharply A wu.s 
bounded on one side by a retaining wall about 
5 feet high sex^arating it from land at a iitghcr level. 
The laud A; the retraining wall were the j)roi)erty 
of a private owner. In pursuance of sect. 161 
of the Act the authority x^hiced a lamp on tin* 
retaining wall, but extinguished it every night 
soon after 9 o’clock in accordance with a resolution 
passed on Dec. 12, 1918, On Dec. 25, 1918, at 
11.30 p.m., idtf., intending to go home by the 
street, missed his way without negligence, strayed 
on to the private land, A fell over the retaining 
wall into the street A was injured. In an action 
against the urban authority for negligence in th<» 
performance of an alleged duty to light the street 
sufficiently : — Held : the Act coufei's upon urban 
authorities a discretion, but imi) 08 es on them no 
obligation to light the streets in their districts ; 
consequently defts. who had begun were not 
bound to continue to light the street ; A having 
done nothing to make the street dangerous they 
were under no obligation, whether by lighting 
or otherwise, to give warning of danger. — H jikp- 
PAHD V. Glossop Corpn., [1921] 3 K. H. 132 ; 90 
L. J. K. B. 994 ; 126 L. T. 520 ; 85 J. P. 205 ; .37 
T. L. K. 604 ; 65 Sul. Jo. 472 ; 19 L. G. 11. 357, 
C. A. 


C. In Rural DisMcte. 

1198. Under Lighting & Watching Act, 1833 
(c. 90) — Adoption of Act by meeting of ratepayers — 
Calculation of statutory majority.] — Under above 
Act, a majority of two-thirds of tlie ratepayers of 
a ijarish is requhod only at the original meeting 
to DC held under sect. 9, for determining as to the 
^ox)iion of the Act, A as to the amount which tho 
inspector shall have x>ower to call for in any year : 
but where the parish has adopted tho provisions 
of tho Act , a inajorit y of two-thirds is not necessary, 
in order to determine tho amount to be raised for 
tho purx>osc of the act in a subsequent year, under 
sect. 18, but the resolution of a simple majority 
of the ratepayers voting at tho meeting called for 
that piirx»osc, or, in case of a poll being demanded, 
of the !*att‘payei*s voting upon it, is sufficient. — 
Beechey r. Qitenteky (1842), 10 M. A W. 66; 

1 1 J.. J. Fx. 429 ; 9 J. P. 364 ; 152 E. H. 383. 

1199. .J - Above Act being an 
Act for lighting A watching parishes in England 
A AX’ales, by sect. 8, jirovales that tho adox)tiou 
of the Act shall be determined by a majority 
<*onsisting of two-thiinls of the voU's of tho ratc'- 
pa>ers present at such meeting - 7/ c/d .* the 
imivisions of the Aet liad not been adoi>ted 
wlieii at a meeting, thirty-H(‘ven rat<‘i>ayei’s being 
present, only twenty vok‘d, the n'lnaindcr not 
taking any l)art in the transaction. --Eynhii AM 
Ca^k (1819), 12 Q. B. 398. n. ; 116 E. B. 917 ; 
sub nom. K. v. Kynsham Pahish Hatki*ayers, 

3 New Sess. ('as. 507 ; 3 New Mag. Cjis. 154 ; 13 
L. 'P. O. S. 91 ; sub nom, Ur E\ nsiiam I’akisu 
liATEPAYKlw, 18 L. J. Q. B. 210 ; 13 Jur. 345, 
Annotations : Apprvd. (Joslinjf r. Veiny 4 II. L. 

079. Apld. U. r. (.’hrlst church ()\crhccrH (lh.)7), 7 E. A B. 

409. 

1200. Within a year of rejection— 

Adoption by part of parish.] • It is coinx)ol(*nt to 
a part of a X)arish t-o meet A adopt tlie provisions 
of al)ove Act, as far as that i^art is eoricerned, 
though a general meeting of tho whole parish hehl 
within a year before rejected it, if the second 
meeting be not bubstaiitialiy tho same as the first, 
A not a colourable t'viision of tlie clause which 
ju'ohibits the discussion of the question within a 
year after its rej<*clioii. Whei‘t» justice's sigtt a 
w arrant to enforce a rate made* at such second m<«*t- 
ing, they act without jurisdiction if that meeting be 
an illegal one, A trcsx»ass lic*s against them at the 
suit of anyone distrained on under their warrant, 
for they are not jiniU'cted by a raU‘ api)ai‘ently 
good, but by one actually good only. — Wilkinson 
V. Gray (1844), 2 L. T. O. S. 348 ; 9 J. P. 71. 

1201. ' — Whether meetings sub- 

stantially the same Question of fact.]- Under 
above Act a nif'eting of the ratt*d inhabitants of 
tile parisli of H. w^as lield to del ermine wdiethcr 
the i)rovi.sion8 of th*‘ Act should be applied to the 
parish. 3’ho assent of as much liS two-thirds of 
tlie voters wiis nut gi \ on . W iih in a year, a meeting 
W'as held of the rak'd inhabitants of a district of 
tlie parisli, to determine wliether tho Act should 
be axqdicd to that district ; when two-thirds of 


that defts. should bo rc^inburHcd in 
respect of tho dainaaos & costs abho'thcd 
asraiust them. — K ankkunkn v. Kokoi 
Township (1920), 46 O. L. K. 412; 
17 U. W. N. 273.— CAN. 

1191 11. .) — Defts. made a 

hole in the highway in order to ascer- 
tain whether repairs were required 
there but they did not replace the 
materials or ml up tho hole, nor place 
a light there; & pltf., crossing the 
road, fell against the materials so left, 
A into the bole : — Held : a cause of 
action within Municipal Act, 1873, 


H. 409 . — Pkmihon V. Yokk Countv 
COBPN. (1877), 41 U, C. IL 378.— CAN. 

q. No legal right of plaintiff — 

To cross over unUghted land.] — Defts. 
having authority by law to lay out A 
open streets laid out a street through 
an uninclosed A hilly piece of ground, 
A people were accustomed to pass over 
it as they pleased, in various directionH, 
though there was no right of way, 
oxoept by the street. Defts. made 
cuttmgs through tho hill to level A 
improve street. l*itf. had been in the 


haliit of crobslng the open hpocc ; A, 
after the sticei was Jevefled, was 
crossing tho open space in the night. 
A, not being aware f)f tho cutting, fell 
into the street A was Injured ; — IleXd : 
pltf. had no legal right, as against 
defts., to Cl OSS over the land ; A thcro 
was therefore no legal obUgratiou on 
defts. to light tho street. — U jcndkkson 
V. 8t. John Coki’N. (1872), 1 Pug. 72.— 
CAN. 

r. .1 — Ricb V. WiUTUY Town 

COBPN. (1897), 28 O. li. fl»8; affd, 
(1898). 25 A. IL 191.— CAN. 



394 Highways* Streets and Bridges* 


Sect* 1. — J^owers and duties: Suh-eecL 1 1 , C\ D . ; 
$ub- 9 ect> 12* Sect, 2; Sub-aeci, 1»] 

the voters assented. A rate was laid upon the 
district, in conformity with this. S., one of the 
parties so rated, having refused to pay the ^ rate, 
was summoned before the Justices, when he objected 
that, the latter meeting having been held within 
a year of the former, the proceedings were void by 
sect. 16 of the Act & the rate invalid. The parties 
agreed that the question was whether the two 
meetings were substantially the same. The 
justices decided in the aniimaiive, & refused a 
warrant for levying : — Held : the question was 
properly put before the magistrates, Ac, they having 
determined it, the ct. could not, on a rule to order 
the justices to issue a distress warrant, review 
their decision. — 11. v. Dunn (1857), 7 E. & B. 220 ; 
20 L. J. M. C. 74 ; 21 J. P. 565 ; 3 Jur. N. 8. 341 ; 
119 K. 11. 1229; nvh nom* It. v, Sussex JJ., 
28 L. T. O. 8. 252. 

Mentd. 11. v. DIckeiiBon (1857), 22 J. P. 243. 

1202. — Validity of proceedings — Chair- 

man not a ratepayer.] — Ex p, Houtii Mims 
(PAitisii OMiU(;Ens) (1852), 19 L. T. O. 8. 190. 

1203. By whom meeting summoned.] 

- *ilatt‘pfiyerH in an ecclesiastical <listrict within 
parish K. being desirous of having above Act 
adopt(id in Ihc district, sent in n wiitten requisition 
t-o the chapelwardens of the district, who thereupon 
called the incetiug, Aug. 1851, Ac gave the requisite 
not ices under the Act . J u May, 1 852, the insi»ectors 
made an order on tlio overseers to raise Ac levy 
iJ150 muh'r the A<;t. Part of the amount only 
was collected : Ac in June, 1853, a second order 
of the inspectors vas made on the overseers to 
levy the arrears, Ac also a fresh sum ordered for the 
expenses of the cuiTent year : — Held : the meeting 
ought to have l)een chilled by the churchwardens 
of the parish K. under above Act Ac not by the 
chapel wai'den 8 of the district ; Ac therefore the 
])rovisions of the Act had not been proi^erly 
adopted ; Ac all that had been done under the Act 
was void.-~K. v, 8tafpohushiiib JJ. Ac Kings- 
wiNFOiiD OvKKHEEiis (1854), 23 L. T. O. 8. 91 ; 
2 W. It. 4,53. 

1204. Rates under — How questioned — 

Jurisdiction of magistrates.] — “ Ovei*8eer8,*’ in 
above Act includes churchwardens, although the 
parish is divided, Ac each part has separate elected 
overseers. Order for a rate under the Act can 
only bo (piestioued by appeal under sect. 06. 
Wlion a rate is nuide by the proper authority, the 
magistrat/os have no jurisdu;tion to inquire into 
the validity ; they have no judicial function to 
perform ; they have only to see that there is a 
rate, not to inquire into iti merits.— 11. v. Rye JJ. 
(1864), 5 Now Rep. 169 ; 13 W. R. 142. 

1205. Recovery — Whether validity of 

adoption must be shown.] — On a summons for 
non-payment of rates under above Act, the over- 
eeers are not obliged to prove that the formalities 
prescribed by the Act for its due adoption by the 
parish have been complied with. — R. v, Reynolds, 
[18931 2 Q. B. 75 ; 69 L. T. 321 ; 42 W. R. 32 ; 
67 J. P, Jo. 366 ; 5 R. 423 ; sub nom. R. v. Frod- 
SHAM JJ. Ac Edwards, 62 li. J. M. 0. 120; 9 
T. L, R. 456, D. 0. 

Amwtation : — Coiisd. Roberts v. Clowno Ovornocra (1896), 

13 T. L. U. 18. 

1206. “ Overseers — Include church- 

wardens.]— R, t7. Rye JJ., No. 1204, ante, 

1207. Where PubUo Health Act, 1875 (c. 55), 
applies — Powers of authority — Whether powers of 
rating Included.]— The first paragraph of sect. 161 
of above Act empowers an uroan eamtary authority 


to contract with any person for the supply of gas, 
or other means of lighting the streets, marKets, » 
public buildings in t^eir district, & to provide t^ 
necessary materials. The Local 
declared by an order under sect. 276 of that Act 
that the provisions of the first paragraph of sect. 
161 should be in force within certain portions of a 
rural sanitary district, Afc invested the 
sanitary authority with all the powers, rights, 
capacities, etc., of an urban sanitary authority 
“ under those provisions ” within such portions 
of the district. Tlie rural authority incurred 
lighting expenses under tliis order, At treated 
them as general expenses under sect. 229 of the 
Act. A poor rate having been made to defray 
the expenses a railway co. was assessed in respect 
of the full ratable value of its property, which 
consisted of land occupied & used as a railway : — 
Held : upon the true construction of the older 
the rural authority was invested only with the 
power of an urban authority to incur lighting 
expenses under the provisions of the first para- 
graph of sect. 161 Ac not with the rating powers 
applicable to an urban authority under the Act : 
the expenses were rightly treated as general Ac not 
as special expenses under sect. 229 ; Ac the co. was 
not entitled to be rated under sect. 211 of the 
Act & in the i)roportion of one-fourth part only 
of the ratable value. — Lancashire Ac Yorkshire 
Ry. Co. V, Bolton Union Assessment Com- 
mittee Ac Orj&:at Lever Overseers (1890), 15 
App. Cas. 323 ; 60 L. J. Q. B. 118 ; 63 L. T. 358 ; 
54 J. V. 532, 11. L. 

1208. Recovery of expenses.] — Lan- 

cashire Ac Yorkshire By. Co. v. Bolton Union 
Assessment Committee At Great Lever Over- 
seers, No. 1207, ante, 

D. Injury to Street Lamps, 

1209. Liability of master of carter — Whether 
accident or negligence— Metropolis Management 
Act, 1855 (c. 120), s. 207.]— A driver accidcnttUly 
injured a meti'opolitan street lamp while driving 
a van laden with baskets. B., the master, was 
summoned, under above Act Ac the justices holding 
it to be an accident Ac not a negligent act, dis- 
missed the charge: — Held: the justices were 
right. — Harding v. Barker (1888), 53 J. P. 308 ; 
37 W. R. 78 ; 5 T. L. R. 42, D. C. 

1210. Liability of driver— Lamp-post projecting 
over roadway.]— While an omnibus was being 
driven along a road in the metropolis the rail of the 
omnibus accidenCilly, Ac without negligence on 
the part of the driver, broke a street lamp. The 
lamp -post was placed on the footway so near to 
the kerb Ac at such an angle from the perpendicular 
that it projected to some extent over the roadway, 
Ac thereby contributed to the accident ; — Held : 
notwithstanding the projection of the lamp-post 
over the roadway, tlio driver was liable for the 
damage to the lamp, under Metropolis Management 
Act, 1855 (c. 120), 8 . 207. — Burgess v, Morris 
(1897), 77 L. T. 07 ; 61 J. P. 653 ; 41 Sol, Jo. 642, 
D. C. 

Annotation Ashton r. K<‘cle8 Corpn. (1906), 71 

J. P. 55. 

1211. Driver negligent — Gas Works Clauses 

Act, 1847 (c. 15), s. 20.J — By above Act “ Every 
person who shall carelessly or accidentally break, 
throw down, or damage any pipe, pillar, or lamp 
belonging to the undet^kers or under their control 
shall pay such siuu of money by way of satis- 
faction to the undertakers for Uie damage done, 
not exceeding £5, as any two justices or the sheriff 
shall think reasonable : — Held : where a lamp- 
post had been knocked down by the negligent 



Pabt Vni. ^PowBBs, Duties and Ltabtlitibs of Highway Authorities. 396 


driving of dcsfts.’ serrant, 
an action for negligence in 
the masters, as the sect. 
0RY8TAL PAIACB GaS Oo. 
82 L. T. 200 ; 64 J. P. 452 
Sol. Jo. 229, D. 0. 
Anm^aHofta .• — ^Eefd. Ashten r, 

J. P. 65 : Birmingham Ckirpn 

K. B. 54d. 


pltfis. could mnJnfjLiTi 
we county ct. against 
was not exclusive. — 
V, IDBIS & Co. (1900), 
; 16 T. L. R. 180 ; 44 

Koclos CJorpn, (190C), 71 
v, AHaopp (1918). 88 L. J. 


1212. ,] — On a summons against 

applt. for “ unlawfully A; carelessly ** damaging 
a lamp-i>ost under above Act, the magistrates 
found that there was evidence of “ carelessness,** 
& made an order against applt. : — He/d : on the 
facts, that although the word “ accidentally ** 
w^ not in the summons there was suflicient 
evidence of carelessness to justify the order, as the 
kind of carelessness referred to in tlio sect, is 
something short of what may be called negligence, 
& is almost equivalent to pure accident. — Ashton 
V. Eccles Corpn. (1900), 71 J. P. 55, D. (\ 

AnTU)iali(m : — Refd. Birmingham ('orpn. r. Allsopp (1918), 
88 B. J. K. B. 649. 

See, further. Gas. 


Sub-sect. 12. — ^As to Building Links. 
Power to prescribe .] — Sec Roads Improvement 
Act, 1925 (c. 68), s. 5, 

In metropolitan streets.]— See Pai-t Xlll., 

Sect. 1, sub-sect. 7. 

In extra-metropolitan streets.] — Sec 

Part XIII., Sect. 2, sub-sect. 0. 


Se('T. 2.— expenses. 

Sub-sect. 1.— Op C'ounty Councils. 


Sec Highways A: Ix)Comotive8 (Amendment) Act, 
1878 (c. 77), BS. 13, 20 ; Local Government Act, 
1888 (c. 41),s. 11 (1), (13). 

1213. Maintenance & repair of main roads — 
What is “ maintenance " — Removal of snow.|- 
The main roads within the disti’ict of a highway 
authority became impassable from snow, which 
the highway authority removed, they claimed 
one-lialf the expense of doing so from t)ie county 
authority under Highways A Jx)comotive8 (Amend- 
ment) Act, 1878 (c. 77), s. 13 : Held : this was 
an expense incurred in the maintenance ** of 
sucli roods within that sect. & the county authority 
were liable. - Amesbuby Guardians v, Wilts JJ. 
(1883), 10 Q. B. D. 480 ; 52 L. J. M. C. 6d ; 47 
J. P. 184 ; 31 W. H. 521. 

AnwiUUum Distd. Acton Distiict Omncil v, London 
United Tramways, (1909] 1 K. B. 68. 

1214. Scavenging — Necessary for 

keeping In repair.] — R. v. Essex JJ. (1888), 4 
T. L. R. 676, D. C. 

1215 . Watering, removing refuse 

scraping.] — By Highways & Ixicomotives 

(Amendment) Act, 1878 (c. 77), s. 13, distumpiked 
roads are to become main roads, & half of the 
expense of maintenance is to bo contributed out 
of the county rate. Certain main roads, formerly 
turnpike, passc'd through the borough of B. ; — 
Held : with regard to scavenging, t.c. watering, 
removing refuse & scraping, the expense of so 
much of the scavenging as was neco^ry for the 
maintenance of the roa^ came within the sect., 
&> £40 per mile per annum was a fair estimate for 
the roads in the borough of B. of the proix)rtion 
that should come out of the county rate. — 
Burnley Corpn. v. Lancaster County Council 


(1889), 54 J. P. 279. 

AfmoiaHon He Wamliater L. B. & Wilts Comity 

Coonoil (1890), 69 L. J. Q. B. 434. 


1216, Whether alteration In oharaoter 

of road — Macadamised road paved.] — Converting 
a macadamised road into a paved road does not 
come witliin the term ** maintenance ** of tho I'oad 
as used in Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 13, & therefoi’o a highway 
authority cannot recover half tho expenses thei'eby 
incurred from tlie county authority midor that 
sect. — Leek Improvement Comrs. r. Stafford 
JJ. (1888), 20 Q. B. D. 794 ; 57 L. J. M. C. 102 ; 
52 J. P. 403 ; 36 W. R. 654 ; 4 T. L. R. 526. C, A. 

Ann<ytaiiona : — Refd. Cumborliuid Count > Connell v, I. It. 
ComrR. (1898), 78 L. T. 679 ; Sonthamplon County Council 
r. 1. U. Comni. (1906), 02 L. T. 364. 


1217. What main roads ** includes — 

Footpaths beside road.] — The council of a county 
is liable to pay to an urban authority retaining 
its own main i*oads tho costs of tho repair, main- 
tenance & reasonable improvement connected 
with the maintenance & repair of footpaths by the 
sides, Ad forming part of, main roads whether in 
town or country, & whether gravelled or paved, 
A for any reasonable alteration in const motion 
thereof, <fc al8t> for the paved Ad pitched crossings 
over the main rvmds. He WAitMiNSTKifc Loc’Ar. 
Board A: Wii.ts (\)UNTy Council (1800), 25 
Q. B. D. 450 ; 69 L. .1. Q. B. 431 ; 02 L. T. 002 ; 
54 J i\ 376 ; 38 W. H. 670, D. C\ 


Anuotiihona -Distd. CuiliH r. Ki'strxMi County Council 
(lK9tO, 45 Cli. J>. 6»)l. Folld. LV hiirhlcMu Corjin. & 
MatlordHlUn' Couiit> Council, IIMMIJ 1 Q. B. 24. Apprvd. 
Derby County (Jotuicil r. Matlock Balb A: Scarthiii Nick 
Urban District, (18961 A. C. 315. Refd. Acton U. 1). C. 
i». ],oii(ion I’nitcd Trann\a>8 (1901), Ltd. <1908), 100 

L. T. hO. 

1218. - — - .] — Where under Local 

Government Act, 1888 (c. 41), s. 11, an urban 
authority iiiulerlako tlie mainUmance Ad repair 
of the main roads within their district, the liabUity 
of the county council of tho county to contribute 
to the costs of such maintenance & rc*pair includes 
tho costs of the maint/cnance Ad repair of payed 
footways at the side of distumpiked I'oads, which 
were constituted main roads by Highways Ad 
Locomotives (Ametulmeut) Act, 1878 (c. 77), 
g. 13 . — jtc Burslem Gohpn. a Stakeoudhhirk 
(Bounty Council, 11896J 1 Q. B. 24 ; 65 L. J. Q. 13. 

1 ; 73 L. T. 651 ; 59 J. P. 772 ; 41 W. R. 366 ; 
12T.L. R. 48, C.A. 

1219, .) IxHial Government Act, 

J HH8 (c. 4 1 ), s. J I , by whicli cv<‘ry road in a county 
which is constituU*(l ii “ main road ” under 
Highways Act, 1878 (c. 77), s. 13, is, if repairable 
by the highway authority, to be wholly main- 
tained Ad repaireil by the county council, imposes 
upon tho county tlie duty of maintaining Ac 
repairing, in an urban saniUiry district, the foot- 
ways at tho sid<‘ oi such main roads.- — Derby 
(JouNTY Council v, Matloi k Bath Ad Sc’ahtiiin 
Nick Urban Distukt, [1896J A. (’. 315; 6.> 
L. .J. (^ B. 419 ; 74 1.. T. 595 ; 60 J. P. 676 ; 12 
T. L. H. 3.50, Jl. i.. ^ ^ 

1220, Road crossings.] — He War- 

minster Local Board Ad Wilts County Council, 
No. 1217, mi/c. ^ ^ 

1221. Main road within borough.]— 

By Highway Act, 1862 (c. 61), H. 2, defining the 
word “ county ** “ lor the purposes of this Act all 
liberties A: froncliises f'xcept boroughs . . . shall 
be considerc^d as fonning j>ari of that county by 
which they are surrounded.** By llighw'ays Ac 
Ijocomotives (Amendment) Act, 1878 (c. 77), 
8. 38, “ in this Act ‘ countv * lias the same meaning 
as it has in Highway Acts, 1862 Ac 1861,” Ac by 
sect. 13 any road which lias beiwe<m Dec. 31, 1870, 
Ac the date of the Act ceased to be a turnpike 
road • . . shall be deemed to be a main road, It 
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Sect. 2. — Expcmea: Suh-secia, 1 c6?2» Sects. 3 <fe4.] 
one^half of the cxpeneca incurred in the main- 
tenance shall, as to every part thereof which is 
within the limits of any highway area, be paid 
to the highway authority of such area “ by the 
county authority of the county in which such road 
is situaU' out of the county rate. A road in the 
borough & highway area of Over Darwen, in 
Jjancashirc, ceased to bo a turnpike road in 1877 : 
— Held: althougli for the purposes of Highway 
Act, 1862, borouglis are not to bo considered as 
forming paits of counties, yet as the road was 
within the geographical limits of Lancasliiro, the 
county of Ijancastor was the “ county in which 
such road is situate ’* within sect. 13 of 1878 Act, 
& the county authority was liable to pay iialf the 
expenses incurred in the maintenance of such 
road. — Over Dauwkn Cohpn. v. Lancasiuke JJ. 
(1884), 15 Q. H. D. 20 ; 54 L. J. M. C. 61 ; 61 
J.. T. 730, C. A. 

AnmUalion Kr j}. Kent County (Jouncll & Dover 

(Jounc^l, Kont County Council & tiaudwioh CounoiU 

|J8U1J 1 72i0. 

See^ notOf Local Government Act, 1888 (c. 41), 
s. 35 (3). 


1222. Degree of UablUty— Whether whole cost 
of maintenance — Main road In quarter sessions 
borough.] — A <iuai*ter sessions borough of 10,000 
or upwards, not a county borough which has 
claimed to retain the maintenance 4c repair of the 
main roads within it under lx)cal Government 
Act, 1888 (c. 41), Hs. 11, 35, is not entitled as of 
right to the paymt*nt by tiie county council of the 
wh()le of the costs of such maintenance & repair, 

in default of agreement between the borough 
4c the county council, the amount of the ijaymont 
can only be SiJttlod by arbitration of the i^ocal 
Government Board under sect. 11, sub-sect. 3 
of the Act . — He Bedfordsuiue County (Council 
A c Bedford Uruan Hanitary AimioRiTY, 11894] 
2 Q. B. 780 ; 04 L. J. Q. JL 20 ; 71 L. T. 433 ; 68 
J. B. 780; lUK. 486, ILC. 

1223. What must be considered — Existence 

of trust fund for repair.] — Middlesex County 
Council v. Willehden & Hendon Uruan 1)is- 
TRicT Councils, No. Hi), ante, 

1224. Cost of lighting, watching & 

watering.] — Middijasex County Council v. 
WxLLESDEN 4c Hendon LTuban His'nucT Councils, 
No. 170, ante. 


1225. Effect of agreement between borough 
authority dc tramway company.]— 13 y Blackburn 
& Over Darwen Tramways Act, 1879, s. 47, it is 
enacted that, “ the co. shall maintain A keep in 
good repair the entire width of any road, exclusive 
of the footpath or foot pavement, along or across 
which any of their tramways shall be laid . , . 
& if tlio CO. at any lime fail or neglect so to do, the 
road authority may cause the nect*ssary ri'pairs 
to bo done, A may in such case rt'cover the reason- 
able cost of such mpairs from the co. Provided 
that the pix) visions of this sect, shall only apply 
when steam power is used on the tramways, 
xwvidod also, that notwithstanding anytiiing in 
this sect, contained, the co. may, from time to time, 
enter into A make such contracts or agreements 
with the road authority of either borough for the 
repair A maintenance of such road as may bo 
approved by the Board of lYado.” The road in 
question was a main road, on which a steam* 
tramway had been constructed in 1880. By an 
^reeinent dated May 1, 1880, A duly approved 
by the Board of Trade, made between the highway 
authority of D. A the tramway co., it was agreed 
that the co. should only be liable in respect of the 
repair of so much of the said road as lay between 


the rails A 3 feet 6 inches beyond, A that the 
corpn. should maintain A keep in repair the whole 
width of the said road, A that the co. should pay 
to the corpn. a proportionate part of the expenses 
so incurred by the corpn. The county authority 
having denied their liability, to pay half of the 
amount expended by the highway authority 
in the rt^pair A maintenance of the said road ; — 
Held : the coimty authority were liable to pay 
their contribution, A the agreement between the 
highway authority A the co. had been legally 
made under the powers given by the proviso in 
sect. 47 of the Act. — Over Darwen Oorpn. v. 
Lancaster County JJ. (1887), 68 L. T. 51 ; svb 
nom. Darwen Corpn. v. Lancashire JJ., 30 
W. K. 140, D. C. 

1226. Right to recoupment from Exchequer 
Contribution Account — Main roads declared repair- 
able by hundreds.] — The maintenance of main 
roads throughout a county remains a “ general 
county i)urposc *’ witliin Jvocal Government Act, 
1888 (c. 41), ss. 11 (1), 08, A chargeable on the 
Exchequer Contribution Fund ai)propriated under 
that Act for “ general county purposes,” although 
the coimty council may by resolution adopt 
Higliway Act, 1878 (c. 77), s. 20, A throw the 
expense of mainttiining main roads on the 
hundreds. — K. v. Dolby, [1892] 2 Q. B. 730 ; 
01 L. .1. (i. B. 820 ; sub 'iiom. It. v. Dolby, He 
EXClIECiUER (contribution ACCOUNT OP LAN- 
CASHIRE, 07 li. T. 019, D. C. 

1227. Reference to local government board — 
Decision “ otherwise than as arbitrators — Juris- 
diction of court to interfere.] — London Government 
Act, 1899 (c. 14), s. 7 (1), enacts that where any 
duty is transferred from the Ixjndon (bounty 
C’ouncil to a borough council by or under the Act 
the county council shall contribute to the borough 
council such amount, if any, as may be finally 
determini^d by the local govt, board. Sect. 28 (3) 
enacts that when the local govt, board aie 
authorised by the Act to detei*rain(» any maltei', 
it shall be at tludr option to didcrniiue the matter 
lis arbit ratal's or otlierwisi*. An application was 
made by si'veral metropolitan borough councils 
to thi‘ local govt, board to detenuine the amount 
to be contributed by the county council in respect 
of the maintenance of main roads which was 
traiLsferred to the borough councils by sect. 0 (1) 
of the Act. The local go\i. board decided ‘‘ other- 
\iiso than as arbitral oi*s ” that no contribution 
siiould be made: — Held: the ct. ought not to 
interfere. -It. v. Local Government Board, 
Ex p, Hackney Boroui.h Gouncil (1908), 72 
J. B. 211 ; 0 J.. G. 11. 005, 1). G. 

1228. Mode of payment —Payment by local 
authority spread over term of years.] — A county 
council is bound to repay the whole burden of the 
cost of maintaining main roads to the urban 
authority under I^ocal Government Act (c. 41), 
8. 11, but tlie council have only to defray that 
burden in the same way as the urban authority 
did, A whether it bo defrayed out of current 
rates, or by means of a loan. If the urban 
authority spread the cost over two or tlirco 
years, the county council may do the same. — 
MARLBOROUdll ToWN GOUNCIL V, WiLTS COUNTY 
Council (1804), 58 J. P. 213, 1). O. 


Sub-sect. 2. — Op Borough, Urban or 
Other Councils. 

See, flow, Public Health Act, 1875 (c. 55), 
s. 102 (3). 

1229. District comprising several parishes — 
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Wbether parishes separately rated— Each parish 
malnWnlng own highways.] — Where several 
parishes or places separately maintaining their 
own highways are comprised in the district 
assigned to a local board of health, tlio highways 
throughout the district are, under Public Health 
Act, 1848 (c. 63), s. 87, to be maintained by a 
general district rate, & not by separate highway 
rates on the ancient divisions. — ^Moseley r. Kly 
Local Board op Health (IStjO), 6 E. Ac B. .'SIS : 
26 L. J. M. C. 23; 3 Jur. N. S. 42 ; 119 E. 11. 
968. 

^*78^ Barber r. Jessopp (lSo7), | 

District comprising several townships — 
Whether townships separately rated.] — A local 
boai*d of health for a district consisting of a jiarish 
comprising three townships came wi»hin the 
description set out in Ix>cal (lovernment Act, 
1858 (c. 98), “ where no public works of pav'ing, 
water supply As sewerage are established,” A' the 
local board levied a district higliway rat<* for one 
of the townships ; — Held : they had no authority 
to do so, for the liigliway rate could alone be 
levied over the whole district. —7fc Bhocoiiton 
Local Board of Health (1895), 12 L, T. 310 ; 
29 J. P. Jo. 321. 

1231. District coterminous with ancient parish — 
Whether expenses raised by district or highway 
rate.]- — The maintenance of the highways within 
the district of a local board of liealtli must bo pro- 
vifled for by a district rate, Ac not by a highway 
raUs wlietht*!* th(‘ district be or Ihj not coter- 
minous with an anci<*nt parocliial division. — 
Ta FP Vale By. (’o. r. C'ardifi.^ J^ocal Boaud of 
Health (1867). 8 E. A B, 63.6 ; 120 E. If. 200. 
Jnnoialion .—-Reid. II. v. Dukinfleld n8G3), 1 B. A S. ]r>9. 

1232. District extended — Power to levy Improve- 
ment rate over extension— Construction of local 
Act.] — By a local Act, afU‘r defining the limits of 
the town of 0. for the purposes of the Act, tJie 
comrs. appointed thereunder were authorised to 
levy an annual rate on the occupi(*r8 of dwelling- 
houses within the limits of the Act not exceeding 
2s. Id. in the pound, Ac all persons assessed under 
the Act were released from liability for the repairs 
of highways without th(‘ limits of the Act. By 
Public Health Act, 1872 (c. 79), the district 
within the local Act becam** an urban district, 
At the comrs. became the urban authority. The 
expenses incurred by them in the ex<‘cution ol the 
Sanitary Acts were, at the time of the i)as8ing of 
the Public Health Act, 187.5 (c. 66), payable out 
of rates in the nature of general district rat<‘s 
leviable by them through the whole of tluur dis- 
trict. At the time of the passing of Local CJovern- 
ment Act, 189t (c. 73), the parish of C. was partly 
within & partly witlioiit the urban district of 
C., but by a (Confirmation Order of the Jx)cal 
Government Board in 1894 the urban district 
was extended as so to include the part of the parish 
outside the former urban district, Ac it was pro- 
vided that the district should bo deemed to have 
been extended before the passing of the Act of 
1894. Applt. was the occupier of a dwelling- 
house within the limits of the local Act. In 1896 
the C. urban district council made a rate for the 
whole district, including the added area, lieaded 
the ” C. Improvement Rate for the year ending 
Midsummer 1897.” The rate exceeded the 
amount in the pound limited by the local Act. 
It was made to defray expens<‘8 to be incurred 
by the council under Public Health Act, 187.5 
(c. 55), including the purposes for which rates 
were leviable under the local Act ; Ac was for the 


repair of highways, both within the limits of the 
local Act Ac also in the added area : — Jirld : the 
rate was a good one. At was rightly headed. — 
Him. r. (^rkditon Urban 1)18Ti?ict Council 
(1899), 80 J.. T. 861, i\ A. 

1233. Public work of saving water supply & 
sewerage ’’—Construction of stone kerbs —Half 
expense paid by local authority.] — -A local board 
under Public Health Act had boon in the liabit, 
by ^‘angement with the owners or occupiers 
adjoining, of constructing stoiu* kerbs along the 
footpaths of ct*rtain roads A: strec'ts in tlieir dis- 
t rict-, & of i>aying half t he expense : — Held : 
this was not a *‘ public work of paving ” witliin 
lx>cal GoviTnmenl Act, 1868 (e. 98), s. 37, clause 1, 
& tlu'refore the local board were entitled to levy 
a highway rate for tlie iM'pair of higinvays in their 
(list rict.- -Bhimin<! HAM Canal (‘o. v! Docker 
(1860), 21 J. P. 69 J. 

1234. - — .] - Applts., a local district 

boiird, made a general district rate, & a higJiway 
rate, A d(*marHl(‘d t Iw* same fiom resi)s., who had 
construct (‘(I two compeusjitiou reservoirs in con- 
nection with the 8U))i)ly of water for the town 
of B. Ih^sps. contemded tluit tlie lotal board had 
no pow(‘r to levy a highway rate* Ix'cause in 1880 
they laid down in their district a curbstone, 
about 300 yards long, /is a co])ing to /i cindi*r patli- 
way of a carriage road:- Held: putting down 
th«‘ ('urbst<)U(» did not constitute Hu* (‘stablislnnent 
of ])iiblie works of imving witlun J’ublic H(*a1th 
Act, 1876 (e. 66), s. 216 (3), K ther(*fore a]>pltH. 
were entitled to y a higliway rale*.- OxENHOPK 
Djstukt 1j(>( al Board r. Bradford Corpn. 
(1882), 47 iu T. 311 ; 47 J. P. 21 ; 31 \V. H. 322. 

1235. ■ — Repair of highways taken over —No 
addition to existing sewers.| -In B. iirb/in sanitary 
district wh(*n formed Ai wh(*n the local board b<*gan 
in 1877 to tak(* charge of Hu* repair of highw/iys 
there wt‘re some old-f/iHliion(*d sloiu* drains or 
culverts into which sonu* liousc's sent Hu‘ir sewage*, 
A into which storm wa1(*r entered Hirough gratings, 
but tJie board had not add(‘d to Hu*He nor inado 
any n(*w works Hu‘TnH(‘lvcs. 'Flu* board made a 
higliway rat(* Ai asHessod occupici*H thereto ; - 
livid: the existing drains Hufliciently nnsw(*ml 
th(} descrijition of iiublic works within J’ublic. 
Health Act, 1876 (c. 56), s. 216 (3), Ai, ther(‘fore, 
Hie exp(*ns(} of liighway r(‘pairH should have be(‘n 
levied not by a liighw/iy rat(* hut hy a gener/il 
district rate. -B. r. Bklpkr J.<oc*ai. Board (1881), 
46 J. P. 166. 


Sect. 3. -ACCOUNTS. 

Sec IxiCAL Government. 


Siccrr. 4.— ILLEGAL EXPENDITURE. 

1236. Application of funds to expense of applica- 
tion to Parliament.] — Comrs. und(*r an Act for 
the better imving Ac lighting, etc., the borough of 
P. were empower(‘d to J(*vy rates, Ac to apply them 
to ceiimin specified purposes, Ac ” in Ac for carry- 
ing the intents Ac purju/w’s of the Act into full Ac 
complete execution in other r<‘spects ” : — Held : 
this did not authoris/* the comrs. in expending 
the raU*s in payment of the (‘xponses of an applica- 
tion to Parliament for increased i)owei*s ; the 
purposes of tho Act were public, Ac the A.-G. 
might proceed to restrain an illegal application 
of the rates. — A.-O. v, Eastiake (18.53), 11 Hare, 
205; 2 Eq. Rep. 145; 22 L. T. O. H. 20; 18 
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Seti. i.—Illeffol eTpendUuT e. Sect. 5 ; Svb-seA I. A.] 
jTp. 202 ; 17 JuJTsOl i 1 W. B. 323 ; 68 E. B. 

Fond. A.-0.1). West Hai^epooII^rovem^^^ 

ftiinre. (1870), h. Tl. JO Eq. IS*. Mentd. l^umpot e. 
Ollvolra' (18fJ9), 4 Ch. App. 309; Iff St, Bride b Church, 
KleHSt 1877 ): 35 Cl.. D. 147. n.; KUase. Griffith (1878). 
8 Cli. D. 521 ; A.*Ci. v. Dartmouth Corpn. (1883), 48 
h. T. 033 ; /if Ht. Botolph without BUhopegato Parl«h 
Katatd^H (1887), 35 Ch. I). 142 ; Smith v. Kerr (1002), 71 
L. J. Ch. 300. 


1287. Extension of district.] — By a local 

improvomcut Act, pass<‘d in 1854, comrs. were 
incorporflicd, a dwirict was defined ; & the 
comrs. were cinpowcred to cause*, to be paved, 
drained, & otherwise improved, the town & town- 
sliip compi*is<‘d in the district, & to be the sur- 
veyors of highways within the same, & k<‘ep the 
same in r(*i>air ; to “ do all acta, mattei*8, tilings 
for promoting tlie iicalth, comfort, & convenience 
of the inliabitants ” of tin* district, wiiich they 
might deem or consider necessai'y, &> “ for that 

S urpow ” to “ ex<*rciH(* all the powers vested in 
hem ** by the A<‘t. A: the Acts incorporated there- 
with, amongst wliicli were the Companies Clauses 
Act, 1815 (c. Hi), & paiis of the Towns Improve- 
ment (Clauses Act, 1817 (c. 34). 

Th<» ct. granted an injunction t/O restrain the 
comrs. from apjilying any moneys produced by 
rates towards tiio pi*oTnotion of a bill in Parlia- 
ment thi* object of which was to obtain an exten- 
sion of tlieir district.— A. -C. v. Wkst Uahtlispood 
iMPHOVEMKNT CoMHR. (1870), L, It. 10 Eq. 152; 
39 L. J. Ch. 021 ; 22 L. T. 510 ; 18 W. K. 085. 
JnnotaiionB : — Refd. A.-G. v. West lUdluflr of YorkHhiro 
lllvore Board (1905), «» J. P. 177. Mentd. Hood f». 
N. K. By. (1870), 19 W. U. 200 ; A,-G. v, Merthyr Tydffi 
CrdiiB., 1 1900) 1 Ch. 510. 


1238. Bon& fide exercise of statutory powers — 
Incidentally benefiting particular class — ^Motor car 
trials.]—K. V. Buighton Corpn., AVp. Shoohmitu, 
No. 1 148, anfe. 


SlAT. 5. UABIUTIES. 

SuB-SKCT. 1 .- -Liability as JIiuuway 
Atjtuouitv. 

A, For No)i-Frasance, 

1239. Liability as highway authority & sanitary 
authority distinguished.] — O'liis was an action 


tried before a jury in which pltt. sought to re- 
cover damages for personal injuries occasioned to 
her through having fallen off her bicycle owing 
to the defective condition of a giiUy in a road m 
defts.* district, defts. being both highway authority 
sewer authority. The ju]^ found negligence 
against defts. in both capacities, & judgment was 
entered for her. There was no evidence before 
the jury as to the capacity in which defts. ^n- 
trolled the gully, & no question was left to the jury 
as to whether defts. knew, or had the means of 
knowledge, or ought to have known, of the defect 
in the gully. No direction was given to the jury 
to address their minds to this queri^ion in angering 
the question of negligence. Defts. applied for 
judgment or a new tri^ : — Held : it ought to be 
determined whether the gully was a thing for 
which the road authority were responsible to the 
exclusion of the sewer authority, or for which the 
sewer authority were responsible to the exclusion 
of the road authority, or for which they were both 
responsible, for the reason that if the gully was 
vested in them as road authority defts. would not 
bo liable for mere non-feasance ; if it should be 
found that defts. were responsible for the gully ^ 
sewer authority, it ought to be determined, in 
order to ascertain whether there was actionable 
negligence, whether the defect was known, or with 
reasonable diligence would have been know to 
defts. ; therefore there must be a new trial. — 
Papwortii V, Battersea Corpn., fl916] 1 K. B, 
392 ; 84 L. J. K. B. 1320 ; 112 L. T. 681 ; 79 
J. P. 105 ; 31 T. L. B. 62 ; 69 Sol. Jo. 74 ; 13 
L. G. B. 197, C. A. ; axihscqiicnt proceedings, [1916] 
1 K. B. 583, C. A. 

Annotation : — Refd. Nash v. Rockford It. C., 11917) 1 K. B. 

381. 

1240. Whether action lies — For mere non- 
feasance.] — B. v. Statford (or Stretford) (In- 
habitants), No. 1145, an/e. 

1241. .] — No action for damages lies 

against the surveyor of a liighway appointed 
under Highway Act, 1836 (c. 60), for an accident 
caused by the non-repair of the highway. — 
Young v. Davis (1863), 2 11. & C. 197 ; 2 New 
Bop. 205 ; 9 L. T. 145; 10 Jur. N. S. 79; 11 
W. B. 735 ; 169 E. B. 82, Ex. Ch. 

Annotations: — ^Distd. Hartuall r. Rydo Comrs. (1863), 4 

B. Sc S. 361. Consd. I’arsuus v. St. Mathew, Bethnal 


PART VIII. SECT. 5, SUB-SECT. 1.— 
A. 


1240 i. Whdhrr actwn tics ~ For inrrc 
nonframner.] - An action docs not lie 
afcaliiHt a municipal corpn. in leaiu'ct 
of meo' iionfoaHanoe. - Moniuk\l 
(City) a. Molclaiu (1898), 2h S. C. R. 
458.-- -CAN. 


1240 11. .1 Rinnhc. Omk- 

MKW ViUJVUt; (1901), 2 O. L. R. .*»79; 
21 C. h. T. ,501.- CAN. 

1240111. -.) - Although a 

duty to n'palrstnHJlH may ho cxprt'SHly 
imposed upon a municipality, no action 
lies affaiust it (or Uamufres (or injunos 
rt^NulUnff from nuu-ropair. (h.AHK r. 
CAUiAUV (1907). 5 W. ].. R. 292; 0 
W. L. U. (122 ; 6 Terr. L, U, 309.— CAN. 


1240 iv. .1 -Pltf. ooUIdod 

with a telephono polo on Uio highway 
belonging to a eo. which had no 
statutory or other right to erect It 
there : - Jlfhl : the oniisblon of the 
niunicipality to remove an obstruction 
in tbo roadway placed there by a 
stranger was mere noufeasanoe. Sc 
pltf, could not rt^cover. — H owsk v. 
Sotrrnwou) Townahu* (1912). 22 

O. W. R. 797 ; 3 O. W. N. 1592 ; 27 
O. li. K. 29 ; 5 1). h, U. 709. -CAN. 


1240 V. Moour e. Corn- 

wall (1912). 23 O. W. 11. 113; 4 


0. \V. N. 145 ; 7 D. D. U. 413.— CAN. 

1240 vf. .1 The immunity 

of iiuiniripalitieB at common law In 
cases t»f nonfeasaiuH') & non-n^patr \Mth 
legard to high \\ ays & bridges iloes not 
extend to such a ease os ^^he^e waters 
deliberately diverted from their 
natural channel. — Stott v. North 
Nohi*x)lk Municipality (1914), 20 
W. L. R. 774 ; 16 I). L. R, 48; 24 
Man. h. It. 9.— CAN. 

1240 vii. .1 — OaixiFF e. 

Sliding HiLm Rural Municipality, 
No. 273, 11910) I W, W. 11. 126 ; 44 
D. L. 11. 108.--CAN. 

1240 vill. .]— The Legis- 

lature of British Columbia has not 
imposed upon muiiioipal oorpns. which 
ore govenied by Municipal Act, 1914 
(c. 52), liability lor injuries caused 
through mere uon-ropair, of their roads 
Sc sldowalks, -Clakkb v, Cuiluwack 
Corpn,, fl923) 2 W. W. K. 726 ; 31 
B. C. U. 316.— <JAH. 

1240ix. .1 — The exemption 

from liability of local bodies on the 
ground of nonfeasance Is oonilned to 
nogloot of highways. — Dholka Town 
MUNICIPA1.ITT V, Patel Desaibhai 
(1913), I. L. R. 38 Bom. 116.— IND. 

1240 X. .)— A Hood washed 

away a culvert which went aoross a 


road under K'sps.* control, Sc loft it in 
a dang<*rous ocndition. Resps. re- 
pairt‘d the road by putting a pipe 
arroRB it several fcc‘t below the sur- 
face to carry awaj” the water; earth 
was then filled in, & metal was placed 
upon the top. There wio) a slight sub- 
sidence some throe months afUTwards, 
which was iieviT filled up : — Held : the 
evidence did not show that the work 
was done improperly, but only that, 
having repam'd the road in a w^ay 
wrhlch w'as not shown to bo improper, 
the road afterwards fell into disrepair 
iSc they oinittod to repair it. Sc that Ibis 
amounted to a nonfeasanco only, not 
a niisfeosanoo. — C olquhoun r. County 
OK Brucr Chairman, Councillors Sc 
Inhabitants (1910), 29 N. Z. L. R. 
442.— N.Z. 

1240 xi. . } — Pascok r. Port 

Levy Road District (Inhabitants) 
(1885), 4 N. Z. L. R. 160 (S. C.).— N.Z. 

1240 xii. .) — Tarry v. 

Taranaki County Council (1894), 
12 N. Z. L. R. 467.— N.Z. 

1240xiii. Alooalautho- 

rity having the control Sc care of roads 
is not responsible for damage caused by 
its mere nontoasanoe. — Tamaki West 
Hoad Board v, Appleton, 11916) 
N. Z. L. R. 183.— N.Z. 
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Green <3867), L. H. 3 C. P. 56. Aldd. Gibeon r. Preeton 
Corpn. (1870), L. R. 5 Q. B. 218. Consd. Cowley v. 
Newmarket L. B.. (1892] A. 0. 345. Refd. Wllnon r 
Halifax Corpn. (1868), L. R. 3 Bxch. 114 ; Taylor v, 
OreenhalKb (1874), L. U. 9 Q. B. 487 ; l»entllebury r. 
Greonhalerh (1875), 1 Q. B. D. 36 ; Holborn Grdns. v. 
St. Leonards Vestry (1876), 41 J. P. 38 ; LnuRhburoturh 
Hbphway Board v. Curson (1886), 16 C^. B. D. 565 ; R. r. 
Poole Corpn. (1887), 19 Q. B. I). 602 ; Saunders v. Holborn 
District Board of Works (1894), 71 L. T. 519 ; liundlo r, 
Heario, [1898] 2 Q. B, 83 ; Mafciiire r. Liverpool Corpn., 
[1905] 1 K. B. 767. Mentd. Mill r. Hawker & Wlckett 
(1874), 30 L. T. 894. 


1242. 


— Under a private Act for 


the improvement of the town of R., incorporating 
the Towns Improvement Clauses Act, 1847 (c. 34), 
certain comrs. were appointed. By sect. 48 of 
the incorporated Act, these comrs. became on 
their appointment surveyors of the highways 
within the limits of the special Act, k. sect. 49 of 
tlie incorporated Act rendered the comrs., in case 
they refused or neglected to repair such highways, 
liable in the same manner as the parish weiHi 
liable before the passing t)f the speedai Act. The 
private Act enabled these comrs. to U‘V’y rates, 
but only to an amount fixed by the Act : — Held : 
the comrs. were liable for an injury caused to a 
private individual by the omission to repair one 
of the liighways witliin the limits of their Act, 
& it was not necessary to aver in the declaration 
that then' were funds applicable to that purpose. 
— Hartnall V. Ryde Oomrs. (1803), 4 B. & H. 
361 ; 2 New Rep. 424 ; 33 L. J. Q. B. 39 ; 8 
U. T. 574 ; 27 J. P. 599 ; 10 Jur. N. S. 257 ; 11 
W. R. 903 ; 122 E. R. 491. 


Annotatifms : — Apld. Ohrby r. Kydo Comrs. (1864), 5 B. & S. 
743. Distd. ParHons r. bt. Mat how, Ibdlmal Un'on (1867), 
L. U. 3 C. I^ 56 ; Wilson v. Halilax Corpn. (1868). L. P. 
3 Exeb. 114 ; Gibson v, Prosten Corpn, (1870), L. K, 5 
Q. B. 218. Ck>DSd. A.-G, 6c Dommos v. Baslufirstoke 
Corpn. (1876), 45 L. J. Ch. 726 ; (Jlossop r. HoMiSi 6c 
Isleworth L. B. (1879), 12 (’h. IJ. 102. Apld. JianaiiHt 
Borough V. MacpmrHon (1879), 4 Cas. 256. Dl&td* 

Cowley V, Newinarkot L. Jl., 11892] A. (\ 345. Consd. 
Ibctou Municipality v. Oeldcrt, 11893J A. C. 524 : Thomp- 
son V. Brijs-hton Corpn., Oliver v. Hornhaiii L. B., 11894] 
1 (j. B. 332. Dbtd. Haundors v. Holborn District Board 
of Works, [1895] 1 Q. B. 64 ; Sydney Municipal Council 
V. Bourke, [1895] A. C. 433. Consd. A Dutd. Maguire 
V. Liverpool Corpn,, 11905J 1 K. B. 767. That cose, if 
it is to bo supported at all at the j»rcHrnt day. ninst ho 
treated merely as a decision on tlie Hpcclal wording <»f the 
Act there in question (Komku, L..f.). Refd. Forbcb v. 
Leo Conservancy Board (1879), 4 JIx. D. 116; Kent a. 
Worthing L. B. (1882), 10 Q. B. D. 118. 

1243, .J — Towns Improvement 

Clauses Act, 1847 (c. 34), s. 52, imposes on tin* 
comrs. elecUid under the Act the duty of fencing 
footpaths, if needed for the jirotcetion of pas- 
sengers, & lt*avcs them no disci'etion : — Held : 
such comrs. are tlierefore liable, in their corporate 
capacity, to an a<jtion at tiie suit of a person 
injured* by their negligent omission to fence a 
footpath. — OnuBY v. Ryde Comrs. (1861), 5 
B. k S. 743 ; 33 L. J. Q. B. 296 ; 28 J. P. 06,3 ; 
10 Jut. N, S. 1048 ; 12 W. R. 1079 : 122 E. R. 
1007. 

Annotation : — Consd. Forbes v. Loo Conservancy Board 
(1879), 4 Ex. D. 116. 


1244. .] — An action for the non- 

repair of a highway will not lie i^ainst a vestry 
appointed under the Metropolis Management 
Act, 1855 (c. 120). — PAJtsoNs r. St. Mathew 
Bethnal Green (1867), L. R. 3 C. P. 56; 37 
L. J. 0. P. 62 ; 17 E. T. 211 ; 32 J. P. 55 ; 16 
W. R. 86. 

Annotaiiona .—Apld. Gibson r. Brebton Corpn. OgJO), L. R. 
5 Q. B. 218. Distd. White v. Hlndlcy L. B- 

10 Q. B. 210 ; Holborn Grdns. r. St. Leonard, Shoreditch, 
Vestry (1876), 2 Q. B. D. 145; Bat hi^ Borough v, 
MacSewon (1879), 4 App. Cm. e. 

Halifax Corpn. (1868), L. R, 3 Exch. 114 ; Smith v. West 
L. B. (1878), 3 C. P. D, 423 ; Forbes v. Leo Con- 
servancy Bi^rd (1879), 4 Ex. D. 116 ; Maguire r. Liver- 
pool Corpn. (1905), 92 L. T. 375, 


1245. J — Gibson t\ Preston Corpn., 

No. 834, an/e. 

1246. •] — By Metropolis Management 

Act, 1855 (c. 120), s, 42, defis. were constituted 
a body corporate, with power to sue k liabUity 
to bo sued. By sect. 125, vestries are roquir^ 
to employ a sunicient number of persons, or to 
contract witlx any co. or persons for removing all 
dirt, ashes, rubbisli, k filth with their pariimes. 
Pltf., the guardians of a union, were possessed of 
a workhouse situaU' within defts.* parisli. llefts. 
refused to remove from it the dirt, ashes, rubbish, 
k filth there collected ; pltfs. were in consequence 
obliged to remove same k thereby incurred 
expense i--Hcld : on action was maintainable by 
pltfs. to enable them to recover from dofts. tlie 
expense incuired by them in rt'inoving the dirt, 
ashes, rubbish, & filth from the workhnuse. 

By Metropolis Management Act, 1855 (c. 120), 
8. 96, the duties of surveyors of highv'ays are 
imposed upon vestries ; but this docs not render 
them responsible to a person uijurcd by fhe non- 
repair of a street (Jathh, J.). - Holborn Guaudianh 
t\ Sr. Leonard, Shorkdit<’ 1 i, Vestry (1876), 2 
Q B. D. 145 ; 46 L. d. Q. B. 36 ; 35 L. T. 400 ; 
41 J. P. 38 ; 25 W. H. 40. 

AiiiMtationH : — Mentd. Ellis r. Striind District Board id 

Works (1892), 67 L. T. 307 ; Klotl v. Catnborwoll Vwtry 

(1896), GO J. 1\ 411. 

1247. .J' Pltf., while walking along 

a street which was vest'd in defts. ns surveyors 
of highways under Metropolis Manng(‘ment Act, 
1855 (c. 120), s. 96, fell ovit the iron llap cover to 
a water-im*ter l)o\ wliich w'as iinixuldcd in the 
X)a\eineiit, k broke his leg. The ineler had been 
6Ui>plied by a \^ater co. Ui delts. to enabl<» them 
to water their streei/S under the powers given to 
them joj* tliat purjiose i>y sect. 116. k the flap 
had b(*en worn smooth by tralllc. In an action 
to recover damages for the injuries sust aim'd by 
pltf. : Held : dedis. were liable, not as surveyors 
of higbways, but as owners of the* meter, for tlxeir 
negligence in not keeping the iron flap in rejiair. 
— Bla(’KMdre V. Mh.e Enix Old 'rowN Vkhthy 
(1882), 9 Q. H. 1). 451 ; 51 L. .1. H. 196; 46 
L. T. 869 ; 47 J. P. 52 ; 30 VV. R. 740, i\ A. 
Anruttaiunia : — Distd. Mouro r. l4amlK*tli Waterworks (’o. 

(1886), 17 g. B. D. 462 ; Hteel v. Dartford L. B. (1891), 

60 L. J. g. B. 250. Consd. l^apworth v. Buttorsoa H. i\ 

(1914), 79 J. P. 105. Refd. Lambert v. Lowestoft Corpn. 

(1901), 65 J P.320. 

1248. .]“-Plif. brought an mdion 

against d(»fis. for pcTSonal injuries sustained by 
him owing to the defective condition of the jiave- 
meiii, arising from the alh'ged negligence of 
defts. l*ltf. at the trial was nonsuited, on ihcj 
ground that no action lay against (lefts, for non- 
repair of the highway : -Held: the nonsuit was 
right, there btdng no evidence* of nej^ligencc*. 
Qu, : whetlu'r defts. in any case were liable to 
bo sued for damages.- Lami'ard c. Skwerr 
CJoMRS. (1884), 1 T. L. R. 114, D. (?. 

Anm^atum : — Distd. Burrows r. London City Sewors Comrs. 

(1888), 4 T.L. 11.262. 

1249. 0 — C., who was the owner of 

certain cottage's in a public highway, received a 
notice from defts. under the l^ublic Hciaith Act, 
1875 (c. 55), requiring liim to connect the drains 
of his cottages with the main sower, k in com- 
pliance therewith he dug a trench in the rood k 
made the connection to the satisfaction of defts.* 
surveyor, k he then fillcKl up the trt'uch. TJio soil 
afterwards subsided, k the subsidence was the 
cause of an accident to pltf. while driving in a pony 
cart* Defts. w(5i*e the sewer authority k the high- 
way authority of the district. In an action for 
damages for persona] injuries : — Held : (1) defts. 
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Sect, Liahililies: Suh-nect, \^A ,] 
were not liable as the sewer authority, on the 
ground that the noiicc did not constitute C. their 
agent; (2) nor as the highway authority, on the 
ground that no action would lie against a local 
board for personal injuri(‘S arising from the non- 
repair of a highway.— S teel v, Dabtford Local 
Hoard (1801). do L. J. Q. 13. 250, C. A. 

Annnfation (2) Distd. TJioiiipsoa r. Hradfoid Cotpn. 

U Tinsley. '1 K. h. l.L 

i2B0, .] — Tavixir V. 8t. Mary 

Abbotth, Ken-sinoton, Vestry (1880), 2 T. L. K. 
608. 

1251. A highway was by virtue 

of the Ihiblic Health Act, 1875 (c. 65), vested in 
As under the control of a local board as tlie urban 
authority for the district. Sects. 144 As 149 of 
that Act provide that the urban authority shall 
have As b(‘ subject to all the x>owers, duties Ac lia- 
bilities of surveyors of highways, Ac shall from 
time to time level, alter Ac repair the highways 
vesUni in them as occasion may require. An 
owner of land adjoining tins liighway in niaking 
an ai>j)roaeh to his land witliout the sanction or 
authority of the local board made a drop in the 
h*v(*l of t}u‘ liighway Ac h'ft it in a dangerous 
condition. Applt. walking along the highway fell 
down the drop Ac was injured. In an setion by 
liirn against the hical board for suffering the high- 
way to be out of rejmir Ac in a dangerous condi- 
tion it appeared that the local board was 
chargeable only with nonfeasance Ac not with 
misfeasaiice : ; no action lay against the 
local bonrd.— (’owi.FY v, Nkwmaukkt I^ocal 
Board, [18921 A. C, 245; 02 1.. .1. Q. B. 05; 
07 L. T. 480 ; 50 J. V, 805 ; 8 T. L. Jl. 788 ; 1 
H. 45, JL L. 

AnntffahoiM : — Consd. I’lctou MunloIpalJty v. Goldcit, 
1180JJ] A. O. .024 : Thompson v. OriKhton Oorpn., Oliver 
V. UorHham L. IL, flSIUJ 1 Q. It. .'i;t2 ; SauuderHv. HoUmru 
DlHtrlcl Hoard of Works, 1 18»5i I Q. It. ttl. FoPd. Sydney 
Municlpnl (’ounell r. Itonrko, A. (\ 43H. Consd. 

Shonxilteh C’orim. r. Hull (lUOl), 20 T. L. U. 2.'»I. Apld. 
Maguires V. Liverpool (’orpn., fJUO.'il I K. It. 707. Consd. 
Pap^orlh V. ItatterHCu 1). C. (1911), 79 .f. P. lu.i. Apld. 
Papworth v. HatterHca B. C. (No. 2) (1910), 81 li. .T. K. H. 
1881. CODld. Njwh V. Hochford ll. C., [191 7 J 1 K. 11. 
381. ReXd. llohliiHon r. Workington C’orpu., 1 1897 J 1 
i). B. 019 ; Why lor v. Bingham U. D. V. (1900), 83 L. T. 
0f>2 ; Campbell DavyH e. Lloyd, fl9()l j 2 Ch, 518 ; Duuson 
V. Blmcley U . C., 11911] 2 K . B. 149; MeCMolIaiid r. I 
ManoheHtor Corpn. (1911), 70 J. P. 21. Mentd. K. v. \ 
.St. (JIloH, Camheruoll, Vestr> (1897). 01 J. P, 217 ; Smith i 
t>. Chorley Itintrlet ('ounell, 11897] 1 0* B. 532; llai- | 
rlnjrton v Deihv Corpn., 1199.5] 1 C’h. 20. i ; Bntler (or 
Blatik) r. Fife Coal Co., 119121 A. C. 119; NoMlIe r. 
London KxproHH Newspaper, 11919] A. C. 308. 

1262. -- - Apart from statute.] — Public | 

corpus. t.o whicli an obligation to keep public 
roads A; bridge's in repair lias been transferrt'd are 
not liable to an action in rt'sjjett of mere non- 
feasance, unless the legisla.tiire has shown an 
intention to imjK)So such liability ui)on them. In 
an at'tion for damages for injuries caused by the 
neglect of applt. municipality to repair a bridge : 


I — Held : by the Act under which it wfw incor- 
porated, there was no indication of an intention 
to impose the liability sought to be enforced. — 
PiCTOU Municipality v, Geldbrt, [18931 A. C. 
624 ; 63 L. J. P. C. 37 ; 69 L. T. 610 ; 42 W. B. 
114 ; 9 T. L. B. 638 ; 1 B, 447, P. C. 

Annotations : — Consd. Saunders r. Hoi bom District Board of 
Works, (189.5] 1 O, H. 64 ; Sydney Municipal Council 
V. Bourkc, 1 1 89.51 A. C. 433 : Mfl^uiro v, Liverpool Corpn., 
(1905) 1 it. B. 767. Thompson v, Brighton Corpn., 

Oliver r. Horsham L. B.. (18941 1 Q. B. 332 ; Brabant v. 
King. 11895] A. C. 632 : Short v. Hammersmith Corpn. 
(1910), 104 L. T. 70 ; Dawson t>. Bingloy U. C., (19111 
2 K. B. 119 ; Papworth r. Battersea B. C. (1914), 79 J. P. 
105. 

1253. ,] — In an action to recover 

damages for injury caused by negligence, it 
appeared that defts. were an urban authority 
under the Public Health Act, 1875 (c. 55), having 
as such the property in Ac the management of the 
sewers Ac the streets, Ac that they had insei’ted a 
man-hole in one of tlie sewers. 2'he cover of this 
man-hole was in the highway, was propeily made 
At in good repair, but the road had been allowed 
to wear away so that the cover projected above 
the surface of the road. Pltf.’s horse stumbled 
over this projection Ac was injured : — Held : the 
only breach of duty which could be imputed to 
defts. was their omission to repair the liighway ; 
for tliis no action would lie, Ac defts. were not liable. 
— Kent V. Worthing Local Boards No. 1312, po$U 
overd. — Thompson t;. Brighton Corpn., Oliver v , 
Horsham Local Board, [1894] 1 Q. B. 332 ; 
63 L. J. Q. B. 181; 70 L. T. 206; 58 J. P. 297; 
42 W. JL 161 ; 10 T. L. 11. 08 ; 38 Sol. Jo. 97 ; 
9 IL 111, 0. A. 

Annotalionn Refd. Robinflon v. Workington Corpn. 
(1897), 66 L .1. (). B. 3SS ; Lambert v, Lowestoft Corpn., 
119011 1 K. B. .590. 

1264. .] ~\Vliere a statute vested all 

public ways in a city in the corpn., Ac gave the 
corpn. “ full power to alter, widen, level, divert, 
extend, construct, improve, maintain, rc'pair Ac 
order sucli public ways ” : — Held : no action 
W'ould lie against the corpn. for not repairing such 
ways. — S ydney Mxtnicipal ('ocnctl v , Bourkk, 
11H95J A. V. 433 ; 61 L. J. 1\ V. 140 ; 72 L. T. 
605 ; 59 J. V, 659 ; 11 T. L. K. 403 ; 11 B. 482, 
l\ i\ 

AnitittaHotis: — CoMd, Lambert r. Lowestoft Corpn., [1901] 

1 K. H. 590. Refd. Brabant r. King, (1895] A. C. 632 ; 
Mtiguiro V. Llv'orpool C'oipn. (1905), 92 L. T. 371. 

1255. .]- By a local Act deft, corpn. 

were declared to be the Burveyt)rs of highways for 
the boi*ough of L. ; the control of tiie streets was 
vested in them ; Ac they were empowered to form 
or pave streets with such materials as they should 
think fit. By s. 58 it was enacted that the corpn. 
should be liable to be indicted at common law for 
the want of suflicient repair of any highway in 
the borough in same manner as any person or 
persons liable to the repair of such highways was 
or were before the passing of the Act. An action 


12521. Apart from statute.] 

— A munloipalit y 1h not , by tho common 
law, aiiHWorablc In damages occaaionod 
by dofoctlvo highways or bridges. — 
Waujh r. Ashiniwoia Mumou’AUTY 
(1886), 4 Man. L. 11. 89.— CAN. 

125211. .1— No action 

can be maintained at common law for 
an injury arlHliig from tlie non -repair 
of a highway. — L indei.i. r. Vkitouia 
^TY) CoKPN. (1894), 3 B. O. It. 400.— 

12*52 ai. In the 

absence of a statute imposing liability 
for nonfeasanoo, a municipal oorpn. 
Is not liable in damages for injury 
caused to a citisen by reason of a side- 
walk having bi*eu raised to a higher 
level than a private way, or having 


been allowed to get out of repair. — 
Ht. John (Cit\) r. CA.mmjvLL (1896), 
26 S. C. K. 1.— CAN. 

1252 iv. The Muni- 

cipal Act oasts no duty on muni- 
oipallties controlled by It to repair tho 
roads, the possession of w'hich is vested 
in them by Municipal Act, s. 370, 
therefore, is not liable to pay damages 
for injuries sustaluod owing to mere 
non-rcpalr. — Von MACKaNSKN e. 
SuiiRKY (1915), 8 W. W. U. 541 ; 21 
B. C. IL 198.— CAN. 

1262 V. .l—ritf., while 

walking along a street of H., was 
thrown down in consequence of a rut 
or hollow In an earth sidewalk ; — Held : 
the case not being one of faulty 


oonstruotlon, but purely a question of 
non-repair, the city was not liable m 
the absence of an absolute statutory 
obligation to keep tho streets in good 
repair. — C olkman v. Haufax (1916), 
48 N. S. n. 442.— CAN. 

1262 vi. .] — A county 

council, as the local road authority, 
is not liable at common law in an action 
lor damages for injury caiiscd by 
negligent omission on their part to 
repair a highway under their control. — 
Haubinson V. Akmaqu County 
Council, 11902) 2 I. H. 538. — IR. 

s. Whether corporation 

insurer — Against accidents on its streets.] 
— The fact that the duty of keeping its 
strci^ts in repair is imposed upon a 
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was brought against the corpn. for injuries caused 
to pltf.’s horse by the negligence of defts., in that 
they had not properly repaired a road. The want 
of repair was admitted, but there was no evidence 
of misfeasance on the part of defts. : — Held : the 
mere fact tliat a new body was created with the 
duty to repair roads did not of itself impose on 
the new body a liability to actions for (images 
caused by non-repair of roads ; Ac if & so far as 
Hartnell v. Hyde Comrs,, No. 1242, ante, laid 
down a rule to the contrary, it must be taken to 
have been overruled. No fresh liability was 
created when the duty to repair was transferred 
by the local Act ; Ac the action could not be main- 
tained. Under the modem authorities a transfer 
to a public coi^pn. of the obligation to repair roads 
does not of itself render the corporation liable to 
an action for damages for noii-feasaiic(‘ as dis- 
tinguished from inisfeiisance ; Ac the question 
whether such a liability is imposed ui)on them 
must be determined by the language of the pai*- 
ticular Act of Parliament. — M aouihr v. iavEK- 
POOL UORPN., ri005J 1 K. 11. 7(37 ; 71 ].. J. K. B. 
3(39 ; 92 1.. T. 374 ; 09 J. 1*. 153 ; 53 W. K. 449 ; 
21 T. L. B. 278 ; 49 Sol. Jo. 290 ; 3 L. G. B. 
485, C. A. 

AniwtaHon Mentd. Philliim v. Biitaiiuia Hjgieuic Laundry 

Co., 119231 1 K. 11. 6;i9. 

1256. .J ~Au action was bi*ought 

against defts., a highway authority, to recover 
damages for injury bustained by pltf. in conse- 
quence of deft.s. negligently jdacing certain pitch 
or tar on a road, Ac n(‘gligently allowing siuue to 
remain for an unreasonable time, whereby the 
road became uneven A: dangerous ; alt('rnatively 
for damages for a nuisance. The evidenc*e slunved 
that the injuries were caused by pltf.’s inari* 
slipping on a ])ool of ])itch or tar, whi<*h had, in 
consequence of the hot w'eathor, oozed up between 
the setts of wood or steme from the a.sphalte 
beneath. The road had been constructed a long 
time before the accident. A county ct. judge 
held that there w'as no evidenee to go to the jury 
of misfeasance (ui the part of defts., Ac as they 
were not liable in damages for mere omission to 
repair, he non-suited pltf.: — Held: as no evi- 
dence was given before the county ct. judge that 
the road had been impi*opcrly constructed, he 
was right in concluding that the accident did 
not arises from the misfeasance of defts,- Hollo- 
way V. Birmingham Corpn. (1905), 09 J, 1*. 358 ; 
3 L. G. B. 878, J). C. 

1257. .1 — A footpath which w^«iK a 

liighway adjoined tlie entrance to a ballast yard. 
In 1910 the footpath was composed of hoggin, 
Ac where it adjoined the entrance to the yard it 
sloped for a distance of two ft‘et outw'ards, to a 
depth of nine inches, where it met the entrance, 
Ac then inside the entrance the gixjund fell a further 
three inches to the level of the ground in the 
yai*d. The female pltf. slipped in this hole in 
the footpath Ac injured Jicrscif. In 1900 defts. 
had taken over the footjiatJi as highway autho- 
rity in succession to the vestry. In 1900 the foot- 
path was in same i)osition Ac constructed in same 
way A: of same material as in 1910. In or about 
the year 1904 defts. repaired this footpath, the 
surtace being slightly coated with hoggin. It 
appeared that on that occasion any hole or depres- 


sion must have been tilled up. Belts, purchased 
the ballast yard in 1907, at which time the hole 
existed. It appeared that the hoggin used to 
slip down the slope into the vard, & tliat this 
process was aid<d by the traffic of persons into 
defts.’ yard. Immediately after the liccident 
defts. placed a stone step at the entrance to the 
yard, tlms keeping in piKsition the footway. 
Pltfs. brought an act ion against defts. for damages 
for her injuries : — Held : there was no evhlonce 
on these facts that defts. w'^ore liable to pltis. 
either as highw^ay authority or <is ow'ners of the 
ballast yard. They w^ero not liable as highway 
authority as they had not been guilty of any mis- 
feasance ; they were not liable as ow*nors of the 
ballast yard, as they were under no liability to 
]m»vide an artiticial support to the highway to 
pi*<*vent it slipping down on t^^ the U>wer lev^el, 
at all events in the absence of evidence that they 
had dug a hole in their land so causing the highway 
to slide. 

A highway authority is not liable in an action 
by a passcr-by for non-feasance. Jx)ng estab- 
lished rules of prudence have prevenUd a high- 
w'ay authority fmm being exposed, as they w'ould 
be, to the complaint of every tramp. I’liey are 
not liable for non-feasance ; they are liable for 
misfeabance — -Bometliing tliey positively do to 
injure the i*oad : either by niising tlio ground 
suddenly higher, so as to create an elevated 
obstruction or by digging the ground suddenly 
lower, so as to create au obstruction by depres- 
sion A: possibly in other ways for misfeasance, 
they are liable, At there are cases in which you 
have to look very carefully with the facts to see 
whether they csta^blish non-feasance or mis- 
feasance. When you are once certain they estab- 
lish only non-feasance the highway authority is 
not liable in an action (PniLLiMORR, J.).- Short 
r. llAMAIKR.bMITH ("oRCN. (1910), 101 L. T. 70; 
75 J. P. 82 ; 0 L. G. it. 201, 1). C. 

('omyarc Nos. 27h0, 2782, ponf. 

1258. - • For non-feasance amounting to 

negligence -Onus of proof.] —Defts. were bound 
by hiatute, wlu*u, after due notice, strecd/S in their 
district w'er(‘ opened by a gas eo., to inspect the 
works as they went on, A to see that the road was 
left by tiie co. in a projKU’ At side state. Pltf. 
was injurt'd by a deh‘ct in the pavements at a 
spot where a Irtuich had been opc*n(d by the gas 
eo. ’Pheri* was evidence that the paviuuent w^as 
dcfccliv^e befon* llie accident : ; (1 ) tin* 
onus <»f ]iroving that the giis cn. had not given duo 
notice of llu'ir intention to do the work w'as upon 
defts. ; (2) there w/is ovidi*nce of negligence for 
the }ury At defts. were liable, —H uhhowh r. 
LoNiioN ((’ITY) Hewkiis (’OMRS. (1888), 4 T. L, B. 
2(32, JL (’. 

1259. ,J — Ojirhy r. Kyj>r (’omrs., 

No. 1213, ante, 

1260. What amounts to non-feasance - Non- 
repair of highway.] — Pltf. w/is a passenger in a 
motor omnibus iiassing along a road in a district 
of which defts. wvva the highway authority. 
The road hafl been paved sevenUion yeaifs ago 
with w^fxxl blocks. Owing to a heavy rainfall thewj 
w’ood blocks at a ]>articular part of the road had 
swollen At bulgeil upwards bo as to causo a 
dangerous obstruction in the road. On arriving 


nmaicipal corpn, by statute does not 
make the corpn. au inburcr agalnbt 
accidents on its streets &, therefore, 
an action does not necessarily lie for 
every defect in the streets which 
occasion injury* — C iakk r. Winnicko 
(City) & Wxnnipbo Electhio Jtv'. (’o., 

J. — ^vor.. XXVI. 


119181 2 \V. W. U. 4.'>7 ; 28 Man. L. 11. 
009 ; 40 1). L. 11. 533.---CJAN. 

12S0 I. What ainaunis to nnnfcasancr 
— Xun-repair of highways,) — Municipal 
corpus, are liable, under C. 8. U. C. 
o. 34, 8. ,337, for neglect to repair 
roads within their jurisdiction. — 


(X)I.HKCK V, Bkamtoxiii TOWNRHII’ 
CoKi'N. (1801), 21 U. C. 11.276.— CAN. 

1260 ii. .) — 0*C)QNNOl» V, 

Otonabkk CoiipN. & Down Townsiiu* 
CJorpn. (1874). 35 U. C. U. 73.— CAN. 

1260 lU. .1 — Lucas v. 

1> D 
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Sect. 5 « — LiohilitUa: Suh-Becl. 1, A.] 

at this point of the road the omnibus came into 
contact with the obstruction caused by the 
bulging of the blocks, & was thus driven into 
collision with an electric-light standard. Pltf. 
suffered injuries & brought an action in the coimty 
ct. The evidence showed that the road had been 
properly constructed when the wood paving was 
originally laid down; but it was admitted by 
defts. tliat wood paving has always a tendency to 
rise after heavy rain from the swelling or bulging 
of the blocks. Defts. wore also shown to have 
been aware of the actual bulging of the blocks 
in the road in question some time before the 
happening of the accident to pltf. & that they 
neither repaired the road nor fenced off the parts 
that had bxilged. The county ct. judge gave 
judgment for pltf. on the ground that the con- 
struction of the road by defts. with a material 
which they knew was likely to become dangerous 
after rain, togoth<.‘r with the further fact that 
they liad not repaired the road, or fenced off such 
portions of it os had swollen & bulged after they 
had knowledge of this having occuri-ed, amounted 
to misfeasance, & was not merely non-feasance : 
— I/M : the facts did not show a case of mis- 
ft'asance on the part of the lughway authority, 
& thowj was nothing more than neglect to repair 
tl )0 road, & no distinction can be drawn between 
neglect to repair a road out of repair through 
ordinary wear &. t(‘ar, & neglect to repair a road 
in disrepair caused by the surface rising above its 
ordinary level. 


If one thing is clear in these cases it is this : 
that a highway authority can only 1^ successfully 
sued for damages, through the highway under 
their control lining dangerous, when it can bo 
shown that the danger was caused by their doing 
work on the highway badly or improperly. If 
the damage were caused because they choi^ to 
do nothing at all to the road they were not liable 
(Lush, J.). — ^Moul v. Tilling (Thomas), Ltd. 
(1918), 88 L. J. K. B. 606 ; 34 T. L. B. 473 ; sub 
nom. Moul v. Croydon Corpn., 110 L. T. 318 ; 
82 J. P. 283 ; 16 L. O. B. 605, D. C. 

1261. .] — I understand the autho- 

rities to lay down on the one side that if there is a 
lughway the highway authority ar<i not respon- 
sible for doing nothing to the highway, letting it 
take its own course, but that if they do interfere 
then they must interfere with core. If they inter- 
fere, whether as highway authority or as sewer 
authority or as owners of the property, they must 
still do it with care ; if they do not do it with care 
they ore guilty of negligence for which an action 
for negligence wDl lie (Horhidgk, J.). — Andrews 
t*. Merton & Morden Urban District Council 
(1921), 66 L. Jo. 466, D. C. 

1262. Road allowed to wear away round 

manhole cover — Authority both sanitary & high- 
way authority.] — Thompson v. Brighton Corpn., 
Oliver v. Horsham Local Board, No. 1263, ante. 

1263. .] — V. Dover Corpn. 

(1908), 72 J. P. Jo. 341. 

liability of highway authority as sanitary 
authorii.y, see Sub-sect. 2, posl. 


Mooue Cohpn. (1870), 3 A. li. 602. — 

CAN. 

1260 Iv. .l-No action will 

lie ufcoinHt a town for injuries roaulUntc 
fmin tbo ta<)n‘rc|ialr of a Htreot If 
thorn arc no acta of miefoasauco on the 
part of the town. — Dwybb v. Town of 
POKIXAND (1880). 20 N. 13. U. 423.— 
CAN. 

1260 V. — — — .1 -Cabty r. Lon- 
don {Cvn ) (1889). 18 O. H. 122.— CAN. 

1260 vi. .] — Cameron v. 

Town of Moncton (1880), 20 N. B. It. 
372.- -CAN. 

1260 vli. — .1 — Lindkli. v. 

VimoftiA (UiTY) CoiWN. (1804), 3 

13. O. lU 400.— CAN. 

1260 vlll. - - .1 — 8 t. John 

Camfuull (1800), 26 S. O. It. 

1260U. — A township 

munioluallty was lichl lluhlu in damay;os 
fur an Injury ailsitiK through tho non- 
repair of a siduwolk on a highway 
Within its UinltH, notwltbstandiug tho 
foot that tho Hidowalk watt built by 
voluntary subscription 6c statute 
labour, iSc although the municipality 
liovor assmnod any control over it, 
nor was any public money or statute 
labour expended on it with tho know- 
lodge of the council, wheie tho latter 
was aware of tho oxistenoe of tho side- 
walk ^ there had been opportmdty 
& time to repair it. — Madill v. 
Caledon ToWNSiiip (1902), 22 O. L. T. 
176 ; 3 O. L. R. 60. 666 ; 1 O. W. U. 
269.— CAN. 

1260 x. — .1 — A municipal 

oorpu. liavlug plaoc^d a barrier roujid a 
portion of a sidewalk in course of repair, 
ultf., at night, passing aromid tho 
barrier, tell into a trench dug by a 
gas cu., with consent of the corpn., 
under an agreemeut for indemnity & 
to properly warn & protoot tho public. 
No light was put up by the oorpn. or 
CO. : — Jir4d : both w'cre liable to pltf., 
the corpn. for non-repair 6c not warning 
the public, the co. under their speoiai 
oontract with the oorpn. — ^AI oIntyre 
V, LINDSAY Town (1902), 32 C. L. T. 


202 ; 4 O. L. U. 448 ; 1 O. W. 11. 492.— 
CAN. j 

1269x1. .1 — Holden v. 

Yarmouth Town81iip( 1903), 23 C. L. T. i 
181 : 6 O.L. 11.679 ; 2 O. W. K. 130.— | 
CAN. 

1260 xii. .1— Plant V. Nor- 

mandy 6c Minto (1906), 26 C. L. T. 
398 ; 6 O. W. 11. 31 ; 10 O. L. H. 16.— 
CAN. 

1260 xiii. .]— If work is 

performed on a public road by a muni- 
cipality to facuitato travel between 
points on both sides of the place 
where tho work is done, bo as to provide 
a completed road between such points 
for the use of tho public, tho muni- 
cipality is liable in case an acoldeut 
happens by reason of non-repair of the 
road at any place between these poDits, 
although no work has boon done at or 
near that particular place. — tkiuun v. 
Louise Muniuifauty (1907), 16 Man. 
L. U. 666.— CAN. 

1260 xiv. .1 — \VheJt» a 

municipal oorpu. is guilty of ueglu^mt 
default by nonfeasance of tho statutory 
duty imposed upon it to keep its high- 
ways in good repair, 6c adequate 
iiioans have been provided by statute 
for the purpose of enabling it to per- 
form its obligations in that rcwpi^ct, 
persons sulloring injuries iu oousoquonce 
of suoh omission may maintmu civil 
aoUouM against the oorpn. to recover 
compensation in daiiuigoe. — Van- 
couver (City) v. McPhelan (1911), 
20 W. L. 11. 263 ; 1 W. W. U. 376 ; 
46 S. 0. 11. 194.— CAN. 

1260 XV. .] — UktvKY r. 

Toronto C!ori>k., Sohofikld-Holdkn 
Machine Co. «. Toronto Corpn. 
(1914), 30 U. L. U. 523 ; 19 D. L. K. 
146 ; 6 O. \V, N. 892,— CAN. 

1260 xvl. .1 — Stott e. 

North Norfolk Munioipauty (1914), 
26 W. L. H. 774 ; 16 D. L. K. 48 ; 24 
Man. L. It. 9.— CAN. 

1260 xvU. .) — Oakville 

Town e. Cranston (1917), 66 S. C. lU 
630 ; 39 D. L. K. 76.— CAN. 

1200 xvlii. .1- Clinton v, 


County of Hastings (1923), 53 
O. L. 11. 266.— CAN. 

1260 xix. .) — Oakville 

Town v. Cranston (1017), 66 S. C. It. 
630 ; 39 1). L. It. 762.— CAN. 

1260 XX . .1 - Bell v, Win- 

NiPEO (City), [1919] 2 W. W. R. 536. 
—CAN. 

1260 xxi. .1 — Harbinhon 

V. ARMAGH County Council, 11902J 
2 1. It. 638.- IR. 

ty/iat amounta to non- 
repair.} — Armour r. Petiirborough 
Town (1906), 25 C. L. T. 283 ; 5 
O. W. It. 630 ; 10 O. L. It. 306.~-CAN. 

n. .. — Holes in /tiffh- 

vwf/.j — B oyle v. DundasTown (1876), 
27 C. P. 129.— CAN. 

b. .i— AIH t 

a block pavement had been laid down 
on Q. Rtn‘et, a drain was opened out 
orrobs the street to the street railway 
track, then tunnelled under tho 
track. It was tilled in with loose 
earth not rammed down, which ^as 
wubhed do\i n, leaving a very dangerous 
hole. Residents in the neigh bom'hood, 
seeing Its dangerous condition, took 
some posts & luaccd them iu the hole. 
Pltfs." were driving along tho road, & 
oil reaching the drain tho horse stumbled 
& fell, whereby pltfs. were injured : — 
Held : defts. must bo deemed to have 
had notice of the condition in which 
the drain was at the time of tho 
accidont. Sc wero liable for auT injury 
resulting. — D uck r. City of Tobonto 
(1884b6 O. R. 295.— CAN. 

0. ,J — SOMBKA 

Township v. Moore Township (1892), 
19 A. R. 144.— CAN. 

a. .V— Pltl.*8 

claim was for damages for injury to a 
hotso caused by non-repair of a high- 
way by reason of tho continued 
exibtcuoe of a scries of deep pitch-boles 
produot^d by traffic iu the snow- 
oovered surface of a travcllc^d road in 
doft. municipality. There wore 10 
or 12 of those pitch-holes in almost 
uninterrupted succession at intervals 
of only afew feet, varying in depth from 
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1264. Failure to cut overhanging branches.] 

— suffered personal injuries through defts.* 
neglect of their duty to lop the branches of the 
tr^ in Victoria Park : — Held : this being mere 
non-feasance dofts. were not liable. 

If the servants of the London County Council 
had in pursuance of their duty lopped the trees 
so as to prevent them from being a nuisance 6c 
in the course of doing so had negligently let a 
branch faU on a passer-by & so caused an injury, 
then that would have been a misfeasance & the 
London County Council would have been liable 
(Lord Russell of Killowen, C.J.). — TREGKLr.Afl 
V. London County Council (1897), U T. L. K. 
66 . ^ 

1266. Non-repair of ditch in highway.] — 

By an award the comrs. set out ceituin public 


carriage roads or highways & also certain allot- 
ments. There was a provision in the award that 
each allotment holder should discharge the water 
from his allotment on to the adjoining allotment. 
PJtf. brought an action against dofts., the rural 
district council, for failure to cleanse A; keep in 
repair a ditch on one of the roads sot out under 
the award, whereby his fields wore damaged. 
It appeared tliat defts. had not cleaned out the 
ditch, & that they liad cut grips from the road into 
the ditch & cleaned out the grips from thno to 
time. The drainage from two cottages on the 
other side of the road passed under the road 
tlirough a culvert into the ditch : — Held : (I ) the 
1 ‘oad was not an allotment under the award, & 
therefore, clefts, wore not bound to carry off the 
water from the ditch under the provisions of the 


1 to 3 1 or 4 foot bolow tho lovel of 
the tmvollod Biiow*road. Sc tho dcHCciii 
into thorn was very stoc'p. The depth 
of the snow outside tho oue hoatou 


tho oue hoatou 


trail was bo sroat that it was ininoBsihio 
for a loaded slcifirh such as pitf. was 
driving to turn out so as to avoid the 
pitoh-holos. & that tho dufocts iu tho 
road had uxistod for a ouusidorable 
time Sc could have boon rc'iuedicd by a 
small expenditure of money : —Hud : 
defts. wore liable for the daiuaires 
sustained by pltf. — K ennkdy v. 1’oht- 
AOK La PuAiRiE (18911). 12 Man. L. U. 
634.— CAN. 

a. .V— Moitiu- 

soN V. Toronto (City) (lUOtf), 12 

O. L. H. 333 ; 7 O. W. U. 607.— *CAN. 

sought to recover damages from deft, 
corpn. for injuries suslafcwd in (ailing 
into a ditch or trench which had Uchm) 
dug across oue of tho streets of the 
town by a contractor under the towu 
authorities iu connection with tho 
construction of a system of draintvge. 
Plifs. drove out of town in tho morning 
before tho trench was dug, be were 
returning after dark, when they were 
thrown into the trench, wUndi, in tho 
meantime, hod been dug acioss tho 
greater part of tho street, & hu<l been 
left unguarded & insutticieutiy lighted : 
— Held : the corpn. were guilty of 
negligence in not properly guarding 
tho excavation, Ac tho driver of tho 
carriage could have avoided the 
accident by the exorcise of reasonalde 
— VVkir 0. AMUKRHT (IU06), 38 
N. S. R. 477.— CAN. 

. Pltf. 

was Injured by being thrown out of a 
buggy from a Jolt caused by a hole iii 
tbo highway about 20 inches to 2 
feet deep, worn down by water passing 
over tho grade of tho road, which hole 
had been known for ton days or two 
weeks to the oouncillor of that division 
of the municipality. Deft, rural 
municipality was held liable in damages 
under Rural Municipalities Act, s. I'Ju. 
— Hutton v. aTONBHKNOK Rural 
Municipality (1922), 70 D. L- 
669 ; tl922J 3 W. W. R. 838. — CAN. 

h. Obstruction in highway-— Lum- 
ber,] — A corpn., through their neg- 
lect in penuittlng a pile of luuiber 
placed upon the highway by deft, to 
re main there, became subjewsted m an 
action by a whoso horse had sus- 
tained injury by coming In contact 
with the lumber. & 
costa recovered against them .-—iieM . 
deft, having so placed tho obstruction 
did not enable the corpn. to 
from him such <!«»***“ 

Vkbpra Townbhip ». Cook (187«;, 

36 a P. 183.— CAN. 

w — — .1 — On on© side of a 

traced road which defts. were bound 
to Iteep in repair, was a declivity, 

^T^^a piteof wood, composed of 
hSoks out in two feet lengths, 
bm thrown by a person 
the highway. Some of tho wood 


was upon the bod of tbo road, but a 
jiortlon. estimated at from twouty-ono 
to twenty-six feet, was free from 
I obstruction, & the road itst^lf was not 
I dob'iotive. Pltf. *8 horse, in passing, 
shied at the wood, threw him otf, Ac 
Injuix'd him -fieW .* defts. wow 
not guilty of a broach of tho slatuU>ry 
duty imposed upon ttioni by It. 8. O. 
1877, c. 174, B. 491. to “ keep in roimlr,'’ 
& they were tboreforo not liable.— 
WAXWKia, V. ToiVNBlllP OF Olakkb 
(1879), 4 A. R. 460.~4:AN. 

1 , ,] — Where a con- 

tractor for taking down a builiilug ha<l 
laid planks on a sidewalk, whioh were 
fastened at both ends with Iron stnips 
to keep them together, which straps 
wcio raised from time to time by 
teams Sc W'Oggons passing over the 
planks, leaving a space ImUw <H'n 11m 
straps Sc tho planks, into wiilch a 
passer-by put her foot. Si was thrown 
to tlic ground Ac injured:- Hdd: 
tlic corpn. wiis liable notwitbstandhig 
there was ovideuco of ivpair l>y 
nailing down tlio straps when dis- 
covered to bo loose. — G ionao r. 
Toronto (City) (1906), ll O. L. R. 
oil ; 7 O. W. U. 090.— €AN. 

nj, .1— On tho side of a 

road allowance In front of a saw mill 
largo quantities of logs weic allowed 
to bo piled Ac to bo left there. Pit is. 
were driving with tholr horse At buggy 
along the allowance ; while passing 
tho place in question, the hors© became 
frlghtcnod Ac swerved from tbo bcalon 
track in tho direction of the pUe, At 
in attempting to turn book again to 
tho road, the front wheel of tho buggy 
came iu contact with a log lying about 
two or tbreo feet from tbo truveUed 
way, whereby tho buggy was ovor- 
turued, Ac pltts. thrown out Ac lujurod ; 
— Held : defts. wore liable therefor. — 
Kklly V. WiiiTUHUiuni Township, 

! Rakicu V, WIIITOHUKCU Township 
(1996), 12 O. L. R. 83; 7 U. W . R. 

1 279. — CAN. 

n. Broken down waggtm.i — 

\ Tho oxistenoo of a broken down 

waggon with a bright red board 
stioking up in it, on tbo side of o 
highw^ Ac poiUy in the ditch, whore 
it nod been hauled by tho owner, 

. eight or ton foot from the travelled 
part, leaving plenty of room to pass, 
AC remaining there for ten days, do^ 
not constitute ovidenoo of actlonablo 
uegligenoo on the part of the corpR- 
' Were, therefore, after tho lapse of 
: such ton days, plU. in pawing by with 
, a horse Ac waggon was thwwn out Jk 
. Injured, in consequonee of the borw 
taking fright at the waggon At board, 
Ac shying : — ■ Held ,* that the cori>n- 
’ where not liable. — R ouni»s ©. Town 
OF anuTFOitP (1870), 26 U. 1. 11. 

[ CAN. 

o. IHrt db rubbtsh.^Ar^ 

V, City of Toronto (1879), 30 C. R. 
330.— CAN, 

P, jUadc by fpwic into cellar.}— 

i CXlPKLAND V. ViLLACW OF BLENttKIM 


(1880), 9 O. R. U).---CAN. 

a. De/rctiee grtUing.] -Thomas 

r. Annapolis Town (1896), 28 N. H. It. 

061.— CAN. 

P. .1— In 1906, deft, city 

ourpn.. l>y the agtmoy of a ooutrae- 
tor, conslnmtod a sidewalk upon 
a certain stn'Ct In the city. Ht^vorol 
proper! v-«>w no i*s umiiim’d tn some way 
U\ have gratings or liglit an^aH lijw'rtcd 
In t he sidewalk oppesiio t heir wmpectlvo 
proportli'H. Thest^ gratings wew put 
In Ac paid for by the owners theinselytis. 
There was no evid«'iiee that tho city, 
by resedutiou or byo-luw, over eon- 
wmted to tln'se gratings being plaoed 
in ihesidew'oik. 'I’wogrutlngH. inserted 
in that portion of the 8)ilewaJk fronting 
the property owned by the fhlrd luirty. 
oenUinetl a huge number of light 
prisms, AC some of thoMi prlsiiiH were 
lire ken In such a wiiy as t/o make holes 
In the sidewalk, upon A: long imfpro 
Nov. l.“>, 1912, wben pltf., passing 
along tho sidewalk, had the hwd of 
his boot caugbt in one of t he holes, 
by reason of which he was j'hrowu to 
t he ground Af seveivly injured Hfld : 
tho city corpn. sgalnst which ho 
brought this action to numver damogos 
ft»r hlH liiJurUjH, was linhle to hhp/;:^ 
IUn>M)N r. (CITY) (1913). 

3.^ W. L. R. 668 ; ft 'V* W. U. 396 ; 
14 D. L. R. 372 ; 6 Hank. L. R. 126. — 
CAN. 

g. .1— niOOINrt t». (iLAft; 

now CORPN. (1901). 4 F. (CL of 
Hess.) 94 ; 39 Bo, L. ll. 81 ; 9 o. L, T. 
236.- SCOT. 

Milk staiuL] — A milk- 

stand built oil a highway 
adjoining propiielor, & projecting 
sligbUy over tho travelled way. is 
such an obstruction as to epuHtliute 
want of repair within Municipal Act, 
Ac when such an obstruotiun exists 
for thioo yours, Sc tho municipal 
corjm. having jurisdiction Jj*;; 

road in qucHtlon take no stops to have 
it removed, they ore liable In dainagM 
for aij accident caused by it.- 
MAN V. Hay HAM 

Rayiiam Townhhip (1899), 26 A, K. 
614 ; 19 C. L. T. 3S3. — CAN. 

- .j— Rltf.'a horse shied 

at a mUk -stand standing upon a 
highway, at the side. 'ipon 
frua, Ac was ho injured that it had 

bo destroyed i—ZirW; 

township corpn., were not liable for 
tho loss. Tho existence of tho stand, 
whore it was, did not, iu lUolt, oon- 
stituio a breach of tho munloliiality s 
sUtutory duty to keep 

ropalr.— CoLQUHOUN e. 

CoJU*N. (1913), 28 O- U tl. ^92 ; 4 
O. W. N. 737 ; ll D. L. H. 469. — CAN. 

b. Large sftimp.H-A highway. 

In an old Ac thickly sottlod dtotriot, 
over which there is much traffic, is 
out of repair within tho moaning of 
tho statute when a laige stump is 
allowed to stand in the hlfld^ay Just 
at the edge of the tmreUed way.— 
D B 2 
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Highways, Steeets and Bridges. 


Sect, a. — Liabilities ; Sub-aect. A. & li- (a)-] 

award ; (2) defts. were not gruilty of misfeasance 
but only of non-feasance . vino v. Carijslk 
Kuiial District Council (1907), 71 J. P. 212; 
5 L. G. 11. 770, D. 

1266. Gullies allowed to be overgrown.] — 

On the grass waste adjoining a liighway, over which 
ran a liglit railway, a platform had been con- 
structed for the usti of passengers. Prior to 1888 
gullies or “ grips ” were made in the waste for 
the surface; drainage of the road by the highway 
authority, a county council. These grips became 
overgrown with p'ass, & pltf., in passing to the 
pJatfonn, not seeing one of the grips fell, & was 
injured : — Held : allowing the grips to be over- 
grown with grass being a non-feasance &; not a 
misfeasanciN an action would not lie against the 
county council.— Masters v. Hampshire County 
Council (1915). 81 L. J. K. D. 2194; 79 J. P. 
493 ; 13 D. G. H. 879, D. C. 

Failure to light highways.] — See Sect. 1, 

sub-sect 11, a>d€. 

‘Failure to fence.] — See Boundaries, 

Vol, VJl., p. 293, No. 200. 


Non-repair by tramway company.] — See Tram- 
ways dd Ligitt Railways. 

Be For Misfeasance* 

(a) In General. 

1267. Whether action lies — General rule.] — 

Meeung V. 8t. Mary Newington Vestry (1893), 
10 T. L. R. 54, D. 0. 

1268. .1 — (1) Where a public body 

takes upon itself the making up of a road, such 
work being of itself, unless carefully done, likely 
to bo dangerous to the public, a duty is cast upon 
such pulilic body to see that no dangerous obstruc- 
tions are allowed to exist to passengers passing 
along the road. (2) That duty cannot be evaded 
by employing a contractor to carry out the 
work. — Hill v . Tottenham Urban District 
Council (1898), 79 D. T. 495 ; 15 T. L. R. 53. 
Annotation : — As to (1) Reid. ThompHon v. Bradford Corpii. 

& TlJiBloy, 11915] 3 K. B. 1;L 

1269. .] — Shout v . Hammersmith 

CoRPN., No. 1257, ante. 

1270. .] — street within the district 

of delta., a municipal corpn., was dedicated to 


Foi.ky r. East Fiamhoroucui Town- 
HlUC (1899). 20 A. U. 43.— CAN. 

0. IJtap of McOukooh 

r. IlAUwidu Tovvnhuu’ Municipality 
( 1899), 29 8. C. Jt. 443.— CAN. 

Hialding materials.] — Mit- 

(MIKLL V. WlNNIl'KO (ClTY) (1907), 

0 W. L. U. 31 ; 7 W. L. 11. 120 ; 17 
Man. L. It. 100.— CAN. 

e. - -* NrgUct to corrugate sur^ 
fare.] II urn e. Windsor (City) 
(1915), 8 O. W. N. 674 ; 9 O. W. N. 
114 ; 21 1). L. 11. 875 ; 34 O, L. 11. 
512. CAN. 

1. • Hotien plank in sideimlk.) 

- I’ltf. wiiH iiiJurtMl by tbo broakiiur 
of a rot toil plauk lu a hldowulk which 
hy Htatuto deft. mimlcipaUty was 
hound to keep in rupuii*. Tho rottoii- 
ucNU of the plunk wuh not apparent on 
the Hurfaec, but throe dayw before the 
aocidont tho city Inapoetor hud marked 
6c ivporUHl the nlunk for iHiplaeoimmt 
bouauHo of a hole in one eurnor of it 
tliat lie feared tho lieel of a lady’H 
boot iiiiKht outch in. 'I’lie Jury found 
the deft, woti iiofdlKout in not replaeiiiK 
the plunk more promptly 5c Kuve pltf. 
dumuKoH : -Held : tlielr verdict uhould 
not bo disturbed, -ICiN arson r. CiiY 
OK WiNNiPKO, 11920) 1 W. W. It. 130 ; 
50 1). L. U. 4iU ; 30 Man. L. U. 98.-- 
CAN. 

— — Loose soil on embankment.] 

ALKKU 0 . yOUniWOLD TOWNSHIP, 

OOHNKLL r. Houthwoli) Townsiup 
(1920), 40 O. lu U. 205 ; 50 i). L. It. 
170. —CAN. 

h. Lttrge slone.] - Dakuik 

r. Koukau Maljistrm'ks (18j 5), 17 
Dunl. (Cn. of Hess.) 730; 27 So. Jur. 
311; (1850), 18 Diml. (Ct. of 8esB.) 
313; 28 ye. Jur. 178. -SCOT. 

15, JJoor opening outimrds 

on stnet.] - Held : a door opening 
outuardH upon a Hlivet wau not an 
obstruction to tho highway uithin 
Edinburgh Municipal ic i^Alce Act, 
1870, M. 151, uhk'h tho corpn. had 
power to remove. — E vans r. Kdin* 
nuKUU Coiu*N., 119 1 OJ 2 A. C. 45. — 
SCOT. 

l . irAr/ftrr notice of non -repair 
TWccaBttri/. 1 — The town of Moncton 
Is liable for injury oauned by non- 
ivpair of a sidewtuk cousbruotod by 
tho touii ; pi'ovlded it has either 
uotual or eonstriictivc notice of tho 
defeut. — C amkkon v. '1\)WN of 
Mo.ncton (1889), 29 N. B. U. 372.— 
CAN, 

m. .1 —A city corpn. are liable 

(or iujurlos hapiH»uing to a person 
while walking, resulting from the 


dofoctivo condition of a part of a side- 
walk cunstructod by them, extending 
beyond tho true line of the street over 
adjoeent private property so as 
oHtmiHlbly to form a portion of tlic 
highway, such defect being caused 
through tho owner of the pioiicrty 
having placed on such part of tho 
sidewalk a grating covering an area, 
& having allowed It, to the knowh'dgo 
of tho municipality, to fall into dis- 
repair 80 closo to the highway as to 
render travel unsafe. — B ADAMS r. 
Toronto (City) (1890), 21 A. U. 8. — 
CAN. 

n. .1 — HoiitTKN r. Ht. John 

(1904), 30 N. B. 11. 574.— CAN. 

0 . .] — MuNiroy r. Brai’k- 

HRiDGK Town (190.5), 25 C. L. T. 398 : 

0 (). W. 11. 75 ; 10 O. L. K. 300.- CAN. 

p. .] — Taylor v. Pohtaok La 

Pkmrif. (1900), 4 W. L. K. 404. 
CAN. 

q. .] — Idtf. was injured in 

eouMeiiueueo of stopping on the end 
of a loose ulauk in a comparatively 
now sidewalk in a city, & so being 
tlirown down. There was evidence 
that the plank had been loose for two 
or three weeks before tho uccident, 
but none to show that any of the city’s 
svu’vauts OP oltlclals had knowledge of 
it, 6c many perboris. ineluding an 
inspector of sldewulks in the emi)lo>- 
iiK'ut of the oily, had walked over it 
without uotlolug that there was any 
defect theiu:— Held: dofts. wei'e not 
lialile, as uegli^nuice on their part was 
not proved. — J^’orukst v. Winnipkij 
(CITY) (1909), 18 Man. L. li. 440 ; 10 
W. L. U, 307.— CAN. 

r. .1— Upon the evidence, dofts., 

a city oorpu., were held liable to 
pltf. in damage's for injuries sus- 
ialucd by ultf. by falling through a 
llimsy wooden grating placed in the 
oomoiit sidewalk opposite a shop 
owned by tho third party ; & tho third 
party wsis held not liable over to 
defts. ; the fault being that of defts., 
6c they having had iioiioe of the eoii- 
ditiou of tho sidewalk. — McIMikhson 
r. Vancouver (City) (1912), 20 

W. L. 11, 926; 1 W. W. K. 1114; 
2D.L. U, 9 1 2.— CAN. 

1 . .1 — Where a uimiicipal 

ooriui. is liable for damages sustained 
by reason of negligent nonfeasance 
of the statutory duty Imposed upon it 
to maintain its highwayb in good repair 
the question of notice or knowledge 
of the defoots does not arise. — Van- 
uouvRii (City) v. Cummings (1912), 
22 \V. L. li, 164 ; 46 S. C. H. 457 ; 2 
W. W. 11. 66.— CAN. 


t. .1 — Hutson v. Regina 

(City) (1913), 25 W. L. li. 068 ; 5 
W. W. U. 39.5 ; 14 D. L. U. 372.— CAN. 

a. .1 — STorr v. North Nor- 

folk Munhmi'ALIty (1914), 26 W. L. R. 
77 4 ; 16 D. L. R. 48 ; 24 Man. L. R. 
9.-- CAN. 

b. .) — Huth V. Windsor 

(City) (1915), 8 O. W. N. 574 ; 9 
O. W. N. 114 ; 24 D. L. R. 875 ; 34 
O. L. R. 542.— CAN. 

aa. .1 — In order for a muni- 

cipality to be liable for an accident by 
I'oason of nou-i-cpair it must bo shown 
that it hod notice of the existence of 
the defect or that tho defect has 
existed for such a length of time as 
makes It probable that It knew of it 
or ought to have known of It. — 
Bell v. Winnipeg (City), [1919] 
2 W. W. R. 535.- -CAN. 

bb. .] — Pltf. having proved 

damage by reason of a strt'et not being 
kept in repair, the municipality is 
fixed with rcspouHlbility, unless it 
may be that pltf. has hlnibclf been 
tljo author of his own wrong. In the 
ordinary case of disivimir, notice or 
knowledge theiuof on th«‘ part of the 
munleipality Is nut material, to lix 
it with responsibility. — Newell v. 
City of Moose Jaw, 11923] 2 W. W. R. 
799.— CAN. 

CO. .] — OKF.ENAWAY V. CANA- 

DIAN J»AUIFIU RY. CO., 11924 1 4 D. L. R. 
977 ; 3 W. W. R. 498.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 

B. (a). 

1267 i. Whether action lies— -General 
rule.] — Actions against puldic autho- 
rities performing public works will not 
bo encouraged unless the authority has 
conducted the matter without ordinary 
care 8c skill. — Blake r. Douglas 
(1863), 3 Ndd. L. R. 390.— NFLD. 

1267 il. .] — H ALU well V. 

Johannesburg Municipal Council 
(1912), App. D. 659.— S. AF, 

1267 iii. ,] — A road autho- 

rity empowered, but not obliged, to re- 
pair a public thoroughfare, is not liable 
for mere failure to do so. But when 
such an authority, under permissive 
powers, either constructs or repairs 
a street in such a way as to introduce 
a new soiiroo of danger, then the duty 
is imposed upon it of taking steps to 

S iard against tho danger. — B ulawayo 
UNICU’AUTY r. 8TKWART (1916). 
App. D. 357.— S. AF. ' 

dd. Whal amounts to misftaoance — 
Doing lawful act improjwiy.] — The 
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the public by its owner. Across the end of the 
street was an nnfenced natural ravine. In lOOI 
defts. took over the street under the provisions 
of a private Act of Parliament similar to those 
contained in the Public Health Act, 1875 (e. 55), 

paved & made it up &; subsequently maintained 
it. They also lighted it under their statutory 
powers, which authoris€*d them to do such acts 
as they should think necessary for lighting their 
district. In 1910 a motor car contiiining the ]dtf. 
while being Mven along the street at night fell 
over the ravine in consequence, it was alleged, 
of the ravine being unfenced & the street being 
insufficiently lighti^d. In an action by pltf. to 
recover damages for injuries sustained, the jury 
found that the street as made up & constructed 
was a danger to persons using it, that the unfenced 
ravine was a hidden trap, Ac that defts. had not 
taken proper care to warn the public of the danger : 
— Held : the effect of the findings of the jury was 
that defts. in taking over Ac making up the street 
At leaving it in a dangerous condition had been 
guilty of misfeasance, Ac also that they had acted 
negligently in the performance of th(‘ir statutory 
duties with regard to maintaining Ac lighting the 
street. At pltf. was, therefore, entitlc^l to judgment. 

It is no doubt true that when a road is dedi- 
cated as a highway the public, or the road autho- 
rity, if thc^y accept it, take it as it is with all its 
defects. Hut if a road authoriiy undertake a 
duty with regard to it, Ac make it up, Ac open it 
to the public as a made up street, they must, in 
my opinion, exercise due car*e Ac have due regard 
to the safety of those who will use it. It is, I 
think, clear law that when a local authority under- 
takes Ac performs a duty, wheth(*r th(‘y are bound 
by 8tatut<‘ to do so or wh«‘th(‘r they liave an 
option to perform it or leave it unpe^rtormed, 
however it arises, they are bound toexc*rcise prop(‘r 
Ac reasonable care in its performance Ac that th**r<» 
is no difference in this respect lad ween a public* 
body Ac a private individual who does an act 
which if carelessly done may cause injury tc» 
others (Lusii, ,1.). 

There are many public duties, no doubt, for the 
non-performance of which a pltf. cannot sue* 
because he loses the benefit of what would have 


been done if the duty had been jic'rforined, ns, 
for instance, the obligation tcj provide a 8yst(»m 
of sewerage for the bemefit of a district ; but if a 
duty is undertaken Ac improjierly perform<»d, Ac 
actual damage is occasioned thereby, the i)erbon 
injured has, as I have already stag'd, a ])erfectly 
good cause of action (Luhh, .1.).- McUi.kijand 
V, Manchester Uorpn., [1912] 1 K. H. 118; 81 
L. J. K. B. 98 ; 105 L. T. 707 ; 70 .1. P. 21 ; 28 
T. li. R. 21 ; 9 L. G. R. 1209. 

^Inno/o/iona .-—Coilid. Ltd. r. Halifax Corpii. 

(1910, 85 L. J. K. B. 1769, Apprvd. Papworth e. Batter- 
Rca C:torpn. (No. 2), 11916] 1 K. B. 58.1. Expld. Moul r. 
Tilling (1918), 88 L. J. K. B. 505. Diatd. (Carpenter r. 
Finsbury B. C.. [1920] 2 K. B. 195. Consd. Shopped r. 
(lloSBop Borough Corpn., (19211 3 K. B. 13‘L 
Thompson v. Bradford Ck>rpn. & Tinsley, [191.')] 3 K. B. I.J. 

1271. .]— -Andrews v. Merton Ac 

Morden Urban District Council, No. 1201, 


UTlIrt:. 

1272. Misfeasance of predecessors.]— Pltf. 

in this case was driving upon a highway within 
defts.* district of which they were the highway 
authority. His pony suddenly put his fewt 
through the crust of the highway Ac fell ; pltf. s 
arm was broken Ac his pony injured. He brought 


an action against defts. for £170 damages, alleging 
that the accident was (*auscd by the improper 
construction by defts. of a drain under tlie high- 
way. At the liearing ho failcxl to prove tJiat 
defts. had constructed the drain in question, but 
by arrangement ho was allowed, without formal 
amendment of the pleadings, to contend that the 
drain was made by defts.* “ pmlecessors in title,’* 
by which was intended their predecessors in the 
office of highway authority, Ac that defts. weiH> 
liable for their pre<lecessors’ misfoiisance. On 
this question the jury found that the accident 
was caused by the negligent construction of tlie 
drain & that the drain was const rut*ted by some 
of defts.* predt*ccs8or8 in title, Ac they assessed 
the damages at £100. On those findings judgment 
was ont/<»red for pltf. Defts. a]>jK*aled ; - Held : 
(1) as there was no right of action for damages 
against a highway autliority until a(*tual damage 
had accrued, the prf‘codlng highway authorities 
were not under any liability which could bo 
pjiRsed on t-o their successors; A: (2) on the true 
conhtiiict ion of the Acts of l*arliamont creating 
the succesaiv<» higliway authorities, there was 
nothing to make any siicli authority liable for 
acts of inisfe^jisance coimnitted by its prede- 
cessors. —Nash r. ItorHFOHD Ritral (^ouncil 
[19171 1 K. B. 881 ; 80 L. ,7. K. B. 370 ; 116 
L. T. 120 ; 81 ,T. 1>. 57 ; 15 L. (J. H. 103, O. A. 
AnnoiaiioriM : — Jn to (2) Refd. Maxwell WlllhMr*^ v. Bromley 

Jl. C. (1917), 87 L. .1. ('h. 211. UtneraUv, Mentd. Ware 

A: Do Previlh^ r ]\lo(i)r Trmle Ahmumk, 11921] 3 K. B. 40 ; 

Vounffr. (Irlorson OUlhaiii (1924), 41 It 1*. i). 548. 

1273. Effect of contributory negligence.] - In 
an action to r«>(’o\(*r damages for the death of 
a horse which died aft(*r pulling a loailed waggon 
over a stretch of country road which was being 
laid ^^it!l granite* by defts., the jiarticiilam of 
iiegligenee alleg<*d were that the road was not 
<*losed ; that no w’arning notice w'oh erected ; 
that tin* road had not b<*(*n scarified; that the 
road was not laid in halvt's ; that the road was 
laid with granite to so great a depth as five inches. 
There wiis <‘vidence t(> support th<‘so allegations. 
It upp(*ared also that the Htret< h of country road 
W’as about 130 feet in length, part of it rolled, 
part of it rolled but not rolled in, Ac the rest ot it 
unrolled, or only rolled on<*e. Tin* waggoner put 
Ids horse to the task without asking for help from 
the men with the stc'am-roller that was there 
or otheiwise. The waggon could not turn round 
in the lane. Tlu* jury found that there w^as 
negligence on the* pai’t of deff.’s servants; that 
pltf. Ac his driver could not, by the exercise of 
rt*aRonablc care, have avoid(‘d the consequences 
of deft.’s neglig(*nce ; Ac that the <leath of pltf.’s 
horse was the natural Ac necessary conH<*(juen<*e 
of doft.’s negligence; Held: there was evidence 
of negligence to be left to the jury, but as tlie 
w^aggoner saw the condition of the romi Hi, elected 
to take the risk of drawing the waggon over It, 
the death of the horse was not the natural Ac 
necessary cons<iquonco of deft.’s negligence, Ac 
tiierefore pltf. was not entitled to recover damages 
— Torrance v. Ilford Urban District Council 
(1909), 73 J. P. 225 ; 25 T. L. H. 356 ; 63 Rol. Jo. 
301 ; 7 L. G. U. 554, C. A. 

1274. What amounts to misfeasance — Non* 
repair of drain constructed by authority.] — Tho 
municipality of B., having the care, construction 
& management of the roads Ac streets within their 
municipality, constructed therein a barrel drain 


doinff of a lawful act in such way as to 
ondausrer the safety of the public is 
miafeaaanoe. — KuEcn v. Smith’s Falm 
Town (1907), 11 O. W. K. 309; 1.5 
O. lu n. 300.— CAN. 


1274 i. Non-repair of drain 

Cf/nstructed by a«<Aort<j/.J— Pltf.’s borMi 
stumbled through a rotten culvert ou 
a public road within tho municipal 
limits, & pltf, Ac his wife were throwm 


from tho vehicle 8c iniur<*d. The 
culvert had been placed there some 10 
years previously, Sc had never boon 
ln8peeU‘d, repaired or rencw’od during 
that tliiH* : iltld : tbo municipality 
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SecL 6. — LiabilUiett: Suh-aecL 1, H. (a) .] 

into which ran an open drain, the brickwork of 
which having been broken away, A not having 
been repaired, a hole was caused, into which 
pltf.’s horse carrying the pit/, with him, 

crusliing pJtf.’s leg against one side of the hole, 
A causmg a compound fracture of the leg. In 
an action claiming damages against the muni- 
cipality (a) for negligence in constructing the 
street, (b) for negligence in keeping & maintain- 
ing the street, & not repairing the drain, gutter, 
or sewer in the street (plea, the general issue) the 
judge directed the jury that defts. under their 
Act of incorporation w<»re not liable for the result 
of any mere nonfeasance; that if they thought 
fit * construct a sewer, & did the work in so 
negligent a manner as to bring about the accident, 
they were liable for that misfeasance ; but if 
they construcU'd the sc*wer properly in the first 
instance & it became d<*fpclive afterwards they 
were not bound to repair it ; & further, that if 
the defective state in which the drain was arose 
from the operation of the weather or wear & tear, 
it having been properly constructed originally, 
they wore not liable. Verdict for defts. : — Held : 
as regards (b) there was misdirection. The barrel 
drain was not only made by the defts., but the sole 
control A management of it were by the statute 
vested in them, lly reason of their construction 
of that drain their neglect to repair it, whereby, 
as an indirect but natural consequon(*e the 
dangerous hole was f owned, which was left open 
& unfonced, they caused a' nuisance in the highway 
for which, whatever their statutory obligation to 
repair may have been, they were liable to an in- 
ilictment, A also to an action by pltf. who had 
sustained direct A) particular damage from their 
breach of duty.- -JUtiiuiibt Bobotjou v, Macpheb- 
HON (18711), 4 App. (^as. 250 ; 48 L. J. P. 0. 01 ; 
41 L. T. 778 , 48 J. P. 827, P. 0. 

^ nnfftfU ion ft Apld. Kent r. WortliliiK L. B. (1882), 10 
g. B. D. 118. Diltd. Plctou Municipality r. Ueldert, 
A. C. 524. OOlUd. Tliorapson v, Brighton CX>rpn., 
Oliver t>. Horwham L. B.. il8941 1 Q. B. H32: Pydiicy 
Municipal Council v. Bourko, [18»f)l A. C. 43l Bxpld. 
Lambert r. Lowentoft Oorim., [19()1J 1 K. B. 600. Raid. 
Moore v. Lambeth Waten^orke Co. (1880), 17 Q, B. J). 
462 ; (ioodMoii v. Huubury OaH CouHunior’B C^o. (1896), 
76 L. T. 261 ; Short r. HamincrHinith Corpn. (1910), 
104 L. T. 70 ; I’upworfh v. BattcrHca B. C. 0914), 79 
J.P. 106. 

1276. Pavement improperly constructed.] — 

Tayix^r V, 8t. Mary Abbotts, Kjensinoton, 
Vkhtry (1880), 2 T. L. H. 008. 

1276. Highway left unsafe— After repairs.] 

— MEEX.iNa r. Ht. Mary, Newington, Vestry 

*1893). 10 T. L. 11. 64, D. (3. 


1277. .]— McClelland v, Man- 

chester Corpn., No. 1270, ante . 

1278. .1 — A highway which was 

vested in the Bradford Corpn. & over which very 
heavy traffic passed was at a certain i)oint very 
narrow. The Corim. under powers conferred upon 
them by a local Act, determined to widen the 
highway by setting back the kerbstone A throw- 
ing the causeway into the road. On the edge of 
the causeway nearest the road there was a tele- 
graph pole, which it was necessary to remove, 
A the Corpn. wrote to the post office authorities 
asking them to set back the pole to the improved 
street line. The post office accordingly had the 
pole removed A the hole filled in. Shortly after- 
wards the Corpn. threw the road open for traffic. 
A few days later a steam wagon belonging to pltf. 
was passing along the highway when one or its 
wheels sank into the hole A the wagon was con- 
siderably damaged. In an action brought by 
pltf. against the Corpn. A the post office authori- 
ties to recover damages for injury to his wagon 
caused by the negligence of defts — Held : defts. 
were liable, the Corpn. upon the ground that they 
were altering the character of the part of an old 
road, i.c. in effect making a new road, A their 
duty was to so make it that when they threw it 
open for public use it should be reasonably safe 
for the purposes for which it was intended to be 
used ; the post office authorities upon the ground 
that having done, perhaps voluntarily, a piece 
of work they did it negligently. — I'uompson r. 
Bradfobi> (^orpn. a Tinsley, [1915] 3 K. B. 
13 ; 84 L. .T. K. B. 1440 ; 113 L. T. 500 ; 79 
J. P. 304 ; 59 Sol. .To. 495 ; 13 L. G. R. 884, D. C. 

1279. After removal of fence.] — 

WuYiaER V , Bingham Rural Council, No. 1108, 
ante . 

1280. New road carried over embank- 

ment — Unlit & unfenced.] — local authority in 
exercise of their powers under Public Health Act, 
1875 (c. 55), A Public Health (Intennents) Act, 
1879 (c. 31), altered a road to foi-m a shorter A 
mor<* convenient access to their cemetery. The 
road was carried f>ver a steep embankment, but 
there was no light or pmtection on either side of 
the roatl. Uliere was ample evidence that this 
was a public way A that pt»ople so used it, A defts. 
wer<^ aware that a great many peo})le used it at 
night ; — Held : defts. were in duty bound to keep 
the rood safely A not have it in a dangerous A 
insecure state, A were consequently liable for 
injuries arising from a foot-passenger straying off 
the road at night. — Evans r. Rhymnby Local 
Board (1887), 4 T. L. R. 72. 


ba<l iMHm fniiltr of mlofottNanro In 
aliow'lnir the culvert to boooiuo a 
uuUlauc(^ & waM tboroforo liable. — 
COOKS 1 .KY r. NBW \VRST>nN«TK« 
Corpn. (1009), 14 B. O. U. 330.-— CAN. 

1276 i. Jl ighu'ay left ur^mfe — 

Alter repair §, \ — London (City ) Corpn. 
V. (ioiJ>SMiTil (1889), 16 ti. C. U. 231. 
—CAN. 

127611. .1 — Deft. 

corpn. constructed a sidewalk & stroet 
crossing In such maimer that duft.. 
walking upon tlio sidewalk at night 
with reasonablo care, failed to stop on 
to the crossing, w’hioh was of loss 
width than tho sidewalk, hut stepped 
over its outer edge on to the ground, 
which at that point was at a oonsldor- 
ably lower level, thereby sustaining 
injury : — i/eld .* the method of oon- 
struoUon oonsUtnted a misfeasanoe 
by the oorpn., it was llabJe in an 
action for damages. — S iutb e. Van- 
OOUVBB (CITT) (1897), 6 B. c. R. 49L— 


1276 111. — .]--Defte., a 

town corpn., pursuant to tho powers 
vested in them to instal & maintain 
a waterworks system, placed a man- 
hole in a highway. Pltf. fell Into it, 
8c was injured. Defts. had knowledge 
of its existence 8c condition : — Jleld : 
they oxereisod their power negligently 
in auoh way as to leave a trap fur 
persons using tho highway, & were 
liable for tho injuries sustained by the 
pltf.— SKKvns e. Kamloops Town 
[1911), 19 W. L. R. 612 ; 1 W. W. II. 
Ul.— CAN. 

1276 Iv. .1— If a mu- 

nloipallty fails to properly fill in an 
excavation made m a street for the 
purpose of water & sewer oonneotious, 
8c injury results the munioipallly is 
liable in damages, notwithstanding 
that on inspeotlon of the street there 
was nothing to indicate a need of 
repair. Su<m is a ease of misfeasanoe. 
— M008R Jaw Brkad Co., Ltd. r. 
riTT OF Mooor. Jaw, 11920) 2 W. W. R. 


917 ; 53 D. L. R. 293.— CAN. 

1276 V. .1 — Ryan e. 

Tipprrary North Hiding County 
Council (1912), 46 I. L. T. 302.— IR. 

1276 Vi. .1— A road 

authority in obargo of a suburban 
road had in winter collected road 
soraninm 2 feet long 18 inches wide 
8c 8 mchos high at the side of a footway 
where it ran in front of cottages. 
On tho opposite side there was a foot- 
way but no houses. The heaps were 
allowed to remain several days before 
they wore removed. A woman coming 
out of one of the cottages on a dark 
night 8c prooooding to cross the road 
tripped upon one of these heaps as 
she Btepp^ from tho footway on to 
tho road, foil 8c broke her arm : — Held : 
in tho oirciunstanoes the road 
authorities were at fault 8c therefore 
liable in damages. — Nbioon e. Lanark- 
SHiBB JLowkb Ward Coxtntt Council 
1, 19 R. (Ct. of SesR.) 811.-H8COT, 
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1281. Tree loppings allowed to injure pas- 

sengers.] — TRBOBLLAS V. liONDON ( 'OrXTY 
Council, No. 1264, ante. 

1282. Deposit of obstruction in highway — ^ 

Failure to light obstruction.]— Thurrold v, St. 
Oboroe’s Hanovku S<;iUARE (1808), TimcJ*, 
Dec. 7. 


1283. Donaldson v, Woot.- 

WICII CORPN. (1911), 75 J. P. Jo. 27, N. P. 

1284. Highways improperly repaired — 

Subsequent subsidence.]— Smith (James) Ac Co. r. 
West Derby Local Hoard, No. 1817, post, 

1285. Road laid with wooden blocks — 

Blocks swelling after heavy rain.] —Moul v. Till- 
ing (Thomas) Ltd., No. 1260, ante, 

1286. Fire plug covered up — Work of fire 

brigade delayed.] — PItfs. sought from defts. 
damages alleged to have been occasioned by th<*ir 
negligence in covering up a flix? plug with a layer 
of earth & in not pi’oporly indicating tfie ])osition 
of the fire plug, whereby the efforts of a lire 
brigade to extinguish a (Ire on their premises 
were retarded. A jdate with the letters A: figures 
“ P. P. 22 ft. 3 in.” had bo<‘n put in the i*oad by 
defts., but the plug was some feet out of jmsition 
in relation to the plate, although the plug could 
have been seen if it had not been cov<»red up. 
Tlie road had not been taken over by the local 
authority. A jury found that the autlu)rity 
were negligent in not k(*eping the plug levcd with 
the surface of the road & in not indicating its 
situation, but that there was n(» evidence that 
they had covered up the fli*c plug. They also 
found that this negligence caused delay in extin- 
guishing the lire, & awarded damages: --Held: 
the finding of the jury that there was negligence 
in not indicating on the plug plate the position 
of the fire plug was a finding ot misfeasaneo against 
defts., As defts. were liable for the damage caused 
to pltfs., by such misfeasiince. Dawson k Co. 
w. Bingley Urban C^ouncil, 11911] 2 K. H. 149 ; 
80 L. L K. B. 842 ; 101 T.. T. 659 ; 75 J. P. 


289; 27 T. L. H. 308 ; 55 Sol. Jo. 316; 9 L. O. U. 
602, C. A. 

Anriolations : — ^Refd. McClollnud r. Man< ho^^tcr (’oipn 
(1912J 1 K. B 118; PhlllipH v Britanuui Ifjffimk 
Laundry Co., |192,'J1 2 K. B. SS2. Mentd. FraHer r. Fi*i»i 
(1912), 107 L. T. 423 ; llyall v. Kidwell, (191^ 3 K. B. I2.t. 

1287. Damage to adjoining owners~Re- 

talnlng wall causing flood — Unusual flow ot water.] 
— ^Defts., the highway board As local authority 
for the district, built a retaining wall across a 
street for the purpose of altering the level of a 
roadway. This wall did not interfere with the 
ordinary flow of surface water across^ the street 
As alongside pltf.’s premises, but owing to the 
wrongful act of third parties on land over which 
defts. had no control, an unusual flow of water 
ran down this street k did damage to pltf.’s pre- 


mises : —H'efd .* defts. were not liable, as tlio 
damage was occasioned by the unoxpociod flow 
of water for which they wore not responsible, AS 
they wore not negligent in not building this re- 
taining wail so as to have pi'ovontod the unusual 
flow of watt»r across the street As alongside pltf.'s 
promises.— Ely Brewery Co. t». Pontypridd 
iTrban District Council (1908), 08 J. P. 3 ; 
2 L. G. H. 40, C. A. 

1288. Footpath raised — Fence 

damaged by damp Sc pressure.] - In 1013 a county 
council repaired a main road k in the course of 
doing so raised the level of the fwdpath, some 
inches. In consequoneo the soil of tlie path 
covered the gravel boards of the fence between tlio 
path As the prt>perty of pltf. The result was that 
the pressure of the t raffle Ac the dampness of the 
soil damaged those boards & caused the fence to 
bulge towards pltf.’s pniperty. Pltf. claimed 
damages for tivspass k other relief. Defts. dis- 
puted the title of pltf. to the fence, alleging that 
it w^as an unlawful encroachment upon the high- 
way, Ac denied that they had raised the level of 
the path or caused the Injury to the fence, or been 
guilty of misfeasance. Tlie road was constructed 
on an embankment through Epplng Forest by 
turnpike trustees in 1834, k in 1805 the then owner 
of pltf.’s prxiperty ereeti'd a fence at the top of 
the embankment, 'riiis fence was taken down in 
1899 Ac the fence in question, a closo-boardod 
oak fence about out* tliousimd feet In length, was 
erected on its site. The gravid iKiards of this 
fence at that time w(*ro visible fiHim the i*oad 
tliroughont the length of the fence. There was 
no suggestion by defts., until the defence in tho 
action, that the fence was nn encroachment or 
that it was not the propeKyof pltf.; -Held: on 
the evidence, tho fcMieo was lawfully there Ac was 
the property of pltf., the patli had been raiseil as 
alleged, tliis was tho direct cause of the injury 
to the fence, k defts. were liable in damages 
for the irf“ 4 i)ass. BociiKOiin v. Essex County 
Council (1915), 85 D. J. Ch. 281 ; 14 L. G. U. 83. 

1289. — - Construction of new road acting 

as catch water - Insufllolent drainage —Drainage 
Inadequately maintained.] —The Halifax Corpn. 
obt aim'd statutory powers, in or about 1867, for 
eonslrueting a roatl across a hill wlueli sloped down 
towards tlie bottom cif a narrow valley traversed 
by a stream, on the banks of which were the mills 
of pltfs. Tlie greatA*r part of tlie hill was covered 
with loose shale from tlie weathering of the shale 
which w;iH the foundation of the hill. No proeise 
way was laid down m the statiito for const nnding 
the i*oad, nor wen* tiie exact provisionH pn'H«'inbod 
which should Ik* made or maintained for dealing 
with water k shale. Tho rofwl liad to be cut 
deep into the side of the liill, k the natural Ac 


1282 1. Deposit ot obstruction on 

highway — Failure to light obstruction . )— - 
Tait t>. New Westuinstkr (City) 
(1911), 18 W. L. K. 470.— CAN. 

.)— Evens v, Haufax 

(City) (1861), l Old. in.— CAN. 

h, .)— Pltf. sued defts. for 

allowing dirt & rubbish to be thrown 
or put upon a lane upon which ms 
promises abutted. It appeared that the 
damage was occasioned by tho filling 
iinnevelllng a hollow in tho lane by 
private individuals, by which pltf.s 
fence was pressed inwards : 

for the mere act of a wrongdoer lu 
throwing rubbish upon a highway, & 
thereby Injuring a private individual, 
defte. would not be liable.— BucHANi^ 
V, aALTT0WN(1863),18C. P.73. — CAN. 
^ — Pltf., who was 

• driving his motor-oar at night along 


a highway which was in a city, but In 
the outskirts, & not much travelle<l. 
ran against a water-pliw which had 
lH*en left at the side of the wad. & 
mod tho city corpn. for damages for 
bhe Injury done to his car ; — lltui : 
if defts. were liable at all, it was not 
for nonfeasance, but for lulsfcosancMS 
n placing t he wator-plpo in tlic poHlllon 
it was in at tho time of tho accident 
SRKio V. Merritt (1913), 24 W. L. K. 
128 : 11 D. L. K. 862. — CAN. 


.J — Weston e. Mid- 

>LKSEX County (1913), 6 0. >y. N. 
GO; 16 D. L. R. 326 ; 30 O. L. K. 
— nAN. 


m, .1 — It Is a misfeasance 

on tho part of a municipality repairing 
a hole in the road to place ^num 
therein stamping it down ffc filling it 
up to a height a foot or so above the 


lolo if such repair fall to sustain the 
r<*hlcles passing over it by reason of 
v^hirh an accident hapr>ens. - Caultos 
. HifKItWOOU MUNiriPAUTV (191M. 

2 W. L. II. 177. 936 ; 8 VV. W. H. 
02 ; 9 W. W. 11. Oil ; 26 1). L. U. 


n. .] — BUTfERLY V, 

Prouhkda (Dokpn., (1907J 2 1. U. 134. 
— IR. 


0, hrecting dam.y-'SyXUH e. 

Wilkes (1843). I U. C. K. 48.— CAN. 

J ,. Negligent construction of 

< tvalk.h -A sidewalk was constructed 
on a street la ftt. John, running from 
east to west, a distance of 480 foot on 
a grade of about 8 feet in 100 feet. 
From the south Hue of the street the 
sidewalk also sloped northward to the 

S itter in various grades, at one ^jnt 
0 Mope being about one foot In eight. 
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Sect* 5, — LuMlUien: Suh-aeci. 1, Ji. (^). {h) & (c).] 

obvious effect of making such a road was that it 
acted as a catch-watcr for the rain water from the 
upper slopes, which would otherwise liave flowed 
on to tlw* parts of the hill below the site of the road. 
It also caught the loose shale carried down by the 
water flowing over the slopes of the hill, & it was 
ji(*cessary to provide for the water & shale coming 
from above, which would thus be int(‘rcopted 
by the road. For this purpose the contract & 
]>lans originally made ceiiain provisions, which, 
with inodiflcatioiiH from time to time, were carried 
out. On .July 1, 1014, heavy rains fell, & water 
vast quantities of shale flowed over the road 
to tlie valley beneath, & into pltf.’s mills & upon 
their land. At the trial of the action for damages 
tlie judg(‘ found on the evidence that insufficient 
provision was made for carrying off the water 
shale, tk, that defts. had not exercised reasonable 
care in maintaining the works intended for deal- 
ing with tlH‘ water & the shale: — Held: on the 
findings of fact the corpn. were liable on the 
grouiKl of misfeasance, & the damage was not 
cau8<‘d by th(* act of Go<l, but could liave been 
provid(‘d against by reasonable can* & skill. - 
Baldwin’s, J^td. a. Halifax Coiifn. (1010), 85 

J. . J. K. B. 1700 ; 80 ,1. P. 357 ; 11 L. O. K. 787. 

1290. Watercress beds injured by road 

water -Road water containing tar acid.] — In 
Public Health Act, 1875 (c. 55), s. 17, “filthy 
water ’’ is distinguishable from “ sewage ” iSc 
includes any matter, whether “ foul ” or 
“ noxious,” which w'ould ‘‘ affect or <h*terioraf<* 
th(* purity A; (juality of the wat(‘r. “Surface 
wat<‘r from a road retained by a local authority 
under bocal Government Act, 1888 (c. 41), s. 11 
(2), had long drained into wat(‘rcres8 beds occupied 
by pltf., As through them into tin* river beyond. 
In May, 1010, the local authority, in order to 
allay dust nuisanct*, sprayed the road with tar. 
This was the only method then open to them, At 
the work was done in the i)iiblic interest Ac with 
duo care, Si\ months afterwards frost broke up 
tht* tar, Ac the road water, containing tar aci(l, 
destroyed pltf.’s beds ; - //Wd ; the road water 
was “ noxious matter ” within the above sect. ; 
defts. had power to tar-spray the roa<l, but they 
could not justify the damage to pltf. witliout 
showing that it was a necessary conse(iuence of 
th(^ exercise of the power.— Dklt. r. (’hksham 
UiiUAN ('duncil, 119211 3 K. H. 427 ; 90 b. .1. 

K. B. 1322; 125 L. T. 0.33; 85 ,1. P. 18(1; 37 
T. L. n. 731 ; 19 b. G. Ib 489. 

1291. Pleading- Sufficiency of notice.]- SMriii 
(.lAMifis) Ac Go. V. Wkst Dkuuy Loc’AL Hoahd, 
No. 1317, post* 


(h) For Acts of Employees* 

See, generally, Cokporations, Vol. XIII., 
pp. 403 et seq* 

1292. General rule.] — (1) The trustees ap- 
pointed under a public Road Act are not respon- 
sible for an injury occasioned by the negligence of 
the men employed in making or repairing the road. 

(2) The funds raised by such Act cannot bo 
charged with (‘ompensation for such an injury ; the 
l)ersons employed on the road not being in the 
situation ot servants to the trustees. — D uncan v* 
Findlatrr (1830), 0 Cl. Ac Fin. 804 ; Macl. Ac 
Rob. 911 ; 7 K. R. 934, 11* L. 

Annotution^i : — As to (1) Folld. Holliday r. St. Leonard* 
Hbouditch, Vestry (18(il). 11 C. B. N. 8. 192. Aldd. Goe 

r. Wise (1861), .5 H. & S. 410. Re!d. Brownlow v. Metro- 
politan Board of Works & Aiid (1864), 16 C’. B. N. 8. 646 ; 
MerHoy Dock Tnistees r. tlibbs (1866). L. 11. 1 H. L. 93. 
As to (2) Consd. Coe r. Wise (1861), 5 B. & S. 440 ; Ohrby 
V. Hyde Conirs. (1801), 6 B. & 8. 743 ; Mersey Dock 
Tiustcos V, OibbH (1866), L. H. 1 H. L. 93. Re!d. Thomson 
r. Mitchell (1840), 7 (’I. & Fm. .>04 ; Hcriot's Hospital 
(FeofleeH) r. Boss (1816), 12 Cl. 4c Fin. 607 ; Edwards 
r. Lowndes (1862), 1 E. &; IL 81 ; Scott r. Manehester 
Corpn. (1867), 29 L. T. O. S. 23.1; Hnek r. Williams 
(1868), 3 H. & N. 308 ; Southampton & Itchm Bridpre Co. 
e. Southampton L. B. (1868), 8 E. & B. 801. (Jeruriillj/, 
Mentd. Ferguson r. ICiniiouU (1^1*^). 0 Cl. & Fin. 261 ; 
Bi unton v. Forrest, Edinburgh rit\ (Ministers) v. Kdin- 
Lurgh City (Lord Provost, ete.) (1849), J 1 L. T. O. S. 121 ; 
Tobin r. R. (186t), 10 C. B. N. S. 310 ; Burns e. O. W. 
Hv. (1870), 1 y. B. 1). 616 ; Jackson r. Watson, [1909J 
2 K. B. 19.1. 

1293. Dangerous obstruction placed in highway 
— By road repairers.] — The surveyor appointed by 
the vestry to look after the liighways in the parish 
employed men to do some work in one of the 
stn^ets, who left some* stones in such a position 
as tf) cause tlie cart in wliich the pltf. was driving 
to be upset, whereby lie sustained serious damage. 
In an action against the vestrymen : ^Held : as 
they were acting gratuitously as a public body, 
tk did not participate in the wTong done, they 
w<*r<» not liabh*. — Holliday r. St. Heonard, 
SiioHEomTi, Vestry (18(H), 11 G. B. N. S. 102 ; 
30 H. .b (\ P. 301 ; 4 b. T. 400 ; 20 ,b P. 135 ; 
8 .fur. N. S. 70 ; 0 W. lb 001 ; 1 12 F. K. 700. 
Annntahonj^i • — Apld. Coo r. W’lso (1801), .6 B. ic S. 440. 

Consd. Alorsey Dock Trustees r. (Jihbs (J866). L. H. 1 
H, L. 93. Dotd. Fonunan r. f'antoilmrv (’orpn. (1871), 
L, U. 6 Q. B. 21 1. Refd. Biounlow r. Metropolitan Boaid 
of Works be Aiid (1864), 16 (\ B. N. S. 646 ; Ohrby v. 
ll\ de Comra. (186 1 ), ,6 B A: S 713, Hilljer r. St. BaithoJo- 
meu’H Hospital, [19091 2 K. B. 820. 

1294. — .] -A heap of stones was left 

by the side of a road without light, Ai pltf. on a 
dark night drove his cai*t against it, Ac was upset 
Ac injured. The road was in the district of which 
defts. were tlie local hoard of health, tk the heap 
was left then* by the negligence of persons 
employed by them to repair the roads: — Held: 
defts. were liable, as the local board, to an action 


At ibis noJnt, water from the laud 
Routb of the atroot, wbioh \\a« higher 
than the sidewalk, was aocustnmed to 
mil across the sidewalk to the gutter, 
dc to frcoEc in winter & form ice on the 
sidewalk. l*ltf., in W'alkiug upon the 
sidewalk, at this point in the evening, 
slipped upon the loo Sc w'as injunHi. 
In an action against the oity for 
damages : —Held : there was evidence 
which should have bwn left to the Jury 
to Hud whether defts. had been guilty 
of negligence In the const mot ion of the 
BidewalK,— DumooLL v. City or St. 
John Coiitn. (1890), 20 N. B. U. 150. — 
CAN. 

q. Sidewalk left niwofe.) — 

CinusTiK r. 8T. John (City) (1891), 
30 N. B. R. 492.— CAN. 

r. />BcA at Bide of road — Left 

unprotected*] — The digging by a munl- 
olpallty ot a ditch dangerous to animals. 


alongside the travelled portion of a 
highwa3, ik the heaving ot it unpro- 
tected • — //eld • to be misfeasanot*. — 
Howkli. r. Wilton lU ral Muni- 
nCALiTY, No. 472 (1922), 66 D. L. H. 
321 ; 16 Sask. L. H. 427 ; 119221 2 
\V. W. H. 568.- CAN. 

PART Vlll. SECT. 6. SUB-SECT. 1.— 
B. (b). 

1293 i. IhinoerouB obstruction placed 
in highway — Jiy road repairers.] — 
McDonald r. Dickknbon (1893), 25 
O. U. 45 ; ajOrd. (1894), 21 A. H. 485. 
— CAN. 

1293 il. .F-Pltf., a physi- 

cian. was answering a hurry call before 
dawn when his buggy crashed into an 
obstruotiou w'hieh had been left on 
the highway by those engaged in 
repairing the same. Pltf. was hurled 
out d: was internally Injured. He 


brought an action to recover damages, 
alleging negligence on the part of deft, 
municipality. No light was placed 
upon the obstmetion as a warning 
Jjeld : defts., the county corpn., wen* 
liable in damages for pltf.*s injuries. — 
Batkman r. Middlksex County 
(1911), 20 O. W. H. 667 ; 3 O. W. N. 
307 ; 25 O. L. U. 137.— CAN. 

1293 lil. Hay v, Bur- 

CHKi.L (1900), 8 Nfld. L. R. 364.— 

NFLD. 

s. Ditch constructed — Without au^ 
t/eorxsation of counctl .] — Atciibbon v. 
Portaou La Prairie Rural Muni- 
ciPALiry (1894), 10 Man. L. R. 39. — 

CAN. 

t. Tree left in danoerous position,] 
— Whore defts.* servants. In getting 
materials on land adjoining the road 
for its repair, felled a tree, which In 
falling lodged against another tree 
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for the negligence of their servants ; & were not 
exempt from liabmty by Public Health Act, 1848 
(c. 63), s. 117, which imposes on them same duties 
& liabilities as a surveyor of highways. Qn, : 
whether, if the negligence had been the negligence 
of the surveyor appointed under sect. 37, the 
local board would have been liable for his negli- 
gence, inasmuch as the surveyor cannot be re- 
moved by them at pleasure, but only on approval 
by the General Board of ITealth. — Foreman v. 
Canterbuhy Corpn. (1871), L. B. 0 Q. B. 214 ; 
40 L. J. Q. B. 138 ; 24 L. T. 385 ; 35 J. P. 029 ; 
19 W. R, 719. 

Taylor v. Grocnhalgh (1874), L. R. 9 
?«* l’en<ilebiiry ^ Greenhalgh (1875), 1 Q. R. D. 

36 ; White o. Wigan L. B. (1875). 39 J. J\ 633 ; OlosBop 
V. Hopton & Iflloworth L. B. (1879), 12 ('h. B. 102 ; Tncker 
V. Axbrldge Highway Board (1888), 53 J. V. 87 ; Cowley 
V. Newmarket L. B. (1890), 65 J. 1\ 54 ; Crisp v. Thomas 
1890), 62 L. T, 810; Uillyer r. Sf. Bartholoimnv’s 
Hospitals, [19091 2 K. B. 820 ; Dawson t*. Bingley I’. C. 
(1911), 80 L. J. K. B. 842. 

1295. .] — Phf. coming out from his 

house on to the pavement in front of liis lioiise 
put his foot on a piece of sandstone lying on the 
pavement fell, spraining his ankle. Kvidenco 
was given that a heap of sandstone liad been 
tipped by dofts.* servants in tlie roadway close 
to the kerb in front of pltf.’s houses A; subsequontly 
several stones were seen on the pavement. There 
was no barrier between tlie kerb As the stones. 
PJtf. brought an action against defts. alh'ging that 
his injuries W(‘r(» caused by the malfeasanet* of 
dofts. ; but he was nonsiiitt^d ; Held: the non- 
suit was wrong k. there was some (‘videneo that 
the pi<H*e of sandstone was on the pavement by 
the action of defts.' servants. — Oon.D t». Birken- 
head (V)UPN. (1909), 71 .1. P. 105; suh mmi, 
Gocldson r. Biukknhkad Corpn., 8 L. G. It. 
395, I). C. 

1296. Employee nominally a con- 

tractor.] — Uefts., a liighway board, had left a 
heap of stones on the side of a road within their 
jurisdiction, at a place which was used as a ih'pot 
for stones used in repairing tlu> road. The con- 
tractor, a servant of clefts., in placing stones there, 
had allowc'd thc^m to project a few inches on to 
the road. A p<*rson, when driving along tin* 
road one dark night, drove against the? heap, k 
thereby met with Ins death, llis widow k child 
thereui>on brought an action undtT b\ital A<’ci- 
dents Act, 1840 (c. 93), against defts. : -Held: 
(1) the action was maintaiiuible ; (2) inasmuch as 
the so-called contractor was ivally a 8(*rvant of 
defts. they were liable.- -T hckkr x\ Axbruxik 
Highway Board (1S8S), 53 J. P. 87 ; 5 T. B, K. 
26, D. C. 

1297. Roadway dangerous to trafllc— During 
repairs — Failure of workmen to Instal warning.] — 

Torrance p. Ilford Urban Disthk^i^ Council, 
No. 1273, anie. 


1298. .J — motor-c49kb was over- 

turned late at night, owing to tlie disturbed con- 
dition of a highway, at a point which was being 
repaired by tho local authority. At 4.30 p.m, 
on the pr(»vious afternoon tho workmen had left 
the road in the following condition ; one half 
consisting of loose stones which Iiad been rollod 
in by a steam-roller, k tho other half undisturbed 
for the pjissago of tralTlc. Tho latter half was at 
a lower level than the former. 11 lo i\>ad was left 
unguarde<l k without lights, A, during the evening, 
the loose stones wei’o disturbed, owing to the pas- 
sage of a number of ehar-Zi-banes k the accident 
oeeurrt‘d while tho road was in this condition; — 
Held : a cose of misfeasance had hoon proved 
against tho locjil authority. — D.arkinson r. West 
Riding of Yorkshire ('ounty Council (1922), 
66 Sol. Jo. 488 ; 20 B. G. H. 308, 1). (\ 

1299. Pit in highway — Cover removed by work- 
man.] — Jones v, Westminster (Ity CIrtncil 
(1915), 79 J. P. Jo. 112. 

See, f7c/?crM7/.i/, Master k Servant ; Neglt- 

GENCE. 


(c) For Ach of Contractors and Agents, 

Sec, generally^ roiiPORATiONS. Vol. XII T., 
pp. 403 ci scq. ; Master k Servant ; Nkgli- 

OKNCE. 

1300. General rule.]— Hill v, Toitenham 
Turban District Gouni il, No. 1268, axdc, 

1301. Negligence of contractor- Effect of inter- 
ference by highway authority.]- Trustees of a 
turnpike i*oad are not liable in tlamagns for an 
injury occ’iisioned by tho negligence of contractors, 
or others, t'mployed under th(‘in, in the perform- 
ance of public works (m the road ; unless they 
liersoually interfere in the inanagt>ment of tho 
works. Qn, : what d<*gre(* of i)eraf)nal intorfer- 
enee would suHiee to render them so liable. 

Assuming that di'ft. did not ])erHonally interforo 
in the management of the work tlic ease of Hall 
v. Smith (1824), 2 Bing. 156, is decisive Ut show 
that he i.s not liable in the presentation, ik 1 tliink 
the evidence^ of his interfer(*nee is far too slight 
to take this ease out of tho general rule laid down 
in that k other caH(‘s on this subject (I/iRD Ten- 
TER1>EN, G.J.).- — llUMPllRKYS V, MEAltS (1827), 1 
Man. k Hy. K. B. 1H7 ; 1 Man. k Hy. M. C. 30 ; 
6 B. J. O. S. K. B. 89. 

Aunotaium^ : ~ Reid. Dmic’iui V. Findlat<*r (1839), 6 Cl. St Fin. 

891 ; Holliday v. St. Leonard ’ h, Hhorodltrh, VcHtry (1861), 

11 C\ B. N. 8. 192. 

1302. . I - AVhfTC a surveyor of liigbways has 

been order(*d by a v(‘stry to do certain works on 
a highway, k during the performance of these 
works an accident occurs in consecpience of tho 
road being left in a dangei-ous condition, tho 
surveyor is guilty f>f neglect of a statutory duty 
under Ifigbw'ay Acts, 1835 (r. 50), s. 56, k will be 


near tho road, & being left there after- 
wardH foil, & killed pltf.'s wife while 
»ho was passing along the rood : — 
Held: defts. wore liable. — Q iu’Huist 
V, Caiidkn TowNsnn* (1852), 2 C. 1\ 
1.— CAN. 

a. Openiitg of bridge span.] — 
Evans v. Township op Richmonp, 
[19191, 3 W. W. R. 339 ; 48 D. L. R. 
209.— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— 
B. (0). 

13001. Oeneral rule .] — ^Whore a person 
employs a oontraotor to do work in a 
place where tho public are in the habit 
of passing, which work will, unless 
preoautions are taken, cause danger 
to the public, an obligation is thrown 
upon tho person who orders the work to 


bo done to see that tho neerHHafj 
precautions are taken, A that if the 
prooautioiiH aro not taken, ho eaniH)! 
oHcapo liability by seeking to thiow 
tho blame on tho contractor.-- 
McGillivray V. City op Moosk ,Iaw 
(1907), 6 W. Jj. Jl. 108 ; 7 Teir. L. It. 
465.— CAN. 

1800 ii. .1 — Wallkr r. Sarnia 

(1913), 24 O. W. n. 201 ; 4 O. W. S. 
890 ; 9 D. L. U. 834. - CAN. 

1300 iil. .1— A muiileipal corim. 

must so p<Tfonn tho statutory duty 
of repairing a highway hh not to 
eudaiigiT the safety of tho travelling 
public, & its obligation In this n-spect 
is nono tho less where it employs an 
Independent contractor to do the 
work, unless tho work was not from 
its nature likely to cause dang<‘r to 


persons using the roafl. JiOniNK r, 
L\Nr.SPOR?» IlCHAI. MnvlCII'Al.ITV, 
(19171 3 VV. W. K. 778 ; 37 D. L. H. 
.^60.- -CAN. 

1300 Iv. ■ -* -.1 - - Cawu'ita Town 
C oKi'V. r. Andicrhon (1884), 1. L. It. 
10 Cale. 416.— IND. 

1300 V. 1 — Vizaoapatam Mi'ni- 

rii*AL Council r. Fostkii (1918), 
1. b. It. 41 Mad. 538. -IND. 

1300 Vl. .P-ClLKMKNTH V. TV- 

iviNK County Council, [1905] 2 1. It. 
542.— IR. 

1 300 vH. .1—Carnahan V. North 

INVKUC'AKOILL BOROUGH (1902), 21 
N. Z. L. Jt. 175.— N.Z. 

1300 vlll. . 1 — Stkphkn V. Tiiuiwo 

Police CkiMRa. (1 876), 3 it, (Ot. of rtess.) 
r>35 ; 13 Sc. L. It, 339.- SCOT, 
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Sect. Su h-acd. 1, B. (c) ; svb-BCct 2.] 

liable in an action for damage notwithstanding 
that he has <-ontracted with a third i)arty for 
MUf)i>]ying the nrreshary labour A has not pcr- 
Honally intxM*fore<l with the work — Taylor v. 
(lREENHAi/n£ (1870), 24 W. II. 311, 0. A. ; revag. 
(1874), L. K. 1) Q. B. 487 ; 4.3 L. J. Q. 11. 168 ; 
31 L. T. 184 ; 38 J. i*. .099 ; 23 W. B. 4. 

AnrudfdKm • Diftd. J*(‘n die bury v. (iroenhalffh (1875), 24 
\V. K 

1803. Work supervised by surveyor.] — 

Deft, was surveyor of highways, appointed by 
the vc»stry of a ]>arisb, at a salary. By a resolu- 
tion of the cornmittc^e of managt‘ment for the 
highways, appointed by the vestry, it was ordered 
that about 1.^)0 yards of a roa<l should be raised, 
A deft, as surveyor was directed to carry out the 
nwjlution. Deft, contracted with (I. tii do the 
labour at 3 id. per yard, tim vestry finding stones 
A; materials. (1. worked himself, A employed 
A paid hiH own nu'n, A deft., as surveyor, employed 
men to cart mat<*rial8 txj the ground. Deft, set 
the work out, A deU*rniined the levels, but had 
nothing to d(j with the paving himself, except 
superintending on btdialf of the committee. The 
work was csined out i)y raising one half of the 
width of the road about a foot, leaving the other 
half at its old level ; A a consid(‘rable length of 
road was so left witlwmt light or fencing at night ; 
A, in conHe(pionce f)f tliis, the dog-cart of pltf. 
which he w'as driving along the road, was upset 
A lie was injured. Deft, liad been previously 
warned of the ilangcTous condition of the road. 
The jury found that leaving the road in its then 
state, without light or warning was negligenee ; 
but that <lelt. did not pemmally interfere in doing 
tJio work, or dir4‘cting the road to be left as it 
was; Held: the ot. having power to draw 
inferences of fact, deft, was liable. JSemble : 
Highway Act, 1835 (c. 50), s. 66, which imposes a 
penalty on a survr^yor who causes any heap 4>f 
st>(»nes or other matter to he laid on the htghw'ay, 
A allows it t<o nmaiii there at night without 
propiT precautions, dties not apply to such a case. 
- -PkNULKBURY V. tillKKNHAUni (1875), 1 Q. B. 1). 
36 ; 45 L. J. Q. B. 3 ; 33 L. T. 372 ; 40 J. 1*. 
30 ; 24 W, H. 98, V. A. 

JntudfUume . FoUd. Tis'kor r. Axbridve Highway Hoard 
(18HH), 53 .1 r K7 Retd, llolboni (Irdns. v. 8t. Leonard V, 
HhonMiltoh, VeHtr> (1570), 41 J. V, .18 ; Taylor v. Oreeii- 
halgh (1876), 24 VV H. 311 ; ItubinHun v. HooconHtleld 
li i\, (19111 2 ('h. 188. 

1304. - - .1 Smith (JAMr>4) A ("o. v. 

Wrht Dwiuiy I^K’ai. Boarh, No. 1317, pod. 

1305. - A highway boawl, finding part 
of a w'all of a bridge noe<led repair, instructtul 
thoir surveyor to employ S., a contractor, to do 
the work. S. tlienniinm by his servants, did the 
work, A the board’s surve>or did not interfere. 
In course of the w’ork S.’s servants left stones on 
the higliw'ay. which were not lighted at night, 
A U., travelling in a gig, rmi against tlioui A was 
injured ; Held : there was no evidence upon 
which the boanl or its surveyw could be held 
liable for tlie injury' to K.-Ukid v. Darlington 
ITiohway Boahj> (1877), 41 3.1*. 581, D, C. 

1306. .) —Lancaster r. West Ham Locai. 
Board (1886), 2 T. L. U. 820. 

1807. Contractor actually a servant,]— 

Tucker v. Axbridge Highway Board, No. 1296, 
ante, 

1808. .] — A district council, acting under 

Public Health Act, 1875 (c. 65), s. 150, employed 


a contractor to make up a highway, which waa 
used by the public, but had not become repairable 
by the inhabitants at large. In carrying out the 
work the contractor negligently left on the road 
a heap of soil, unlighted A unprotected. A person 
walking along the road after dark fell over the 
heap A was injured. In an action against the 
district council A the contractor to recover 
damages for the injuries sustained : — Held : as, 
from the nature of the work, danger was likely to 
arise to the public using the road, unless pre- 
cautions were taken, the negligence of the con- 
tractor was not casual, or collateral to his employ- 
ment, A the district council were liable. — Penny 
V. Wimbledon Urban Council, [1899] 2 Q. B. 
72 ; 68 L. J. Q. B. 704 ; 80 L. T. 615 ; 63 J. P. 
406 ; 47 W. K. 565 ; 16 T. L. R. 348 ; 43 Sol. 
Jo. 476, C. A. ; affg., [1898] 2 Q. B. 212. 
Annotations Apld. Hill V. Tottenham U. D. C. (1898). 
79 L. T. 495 ; The Snark, [19001 P. 105 : Robinson v. 
Hoaconsfleld K. C.. [1911J 2 Ch. 188. Bttd. Holliday v. 
National Telephone Co., [1899] 1 (^. B. 221 ; Mileham v. 
Marylobone Corpn. & Latter (1903), 67 J. P. 110 : Hurl- 
stone V. L. Elect. Ry. (1918), 29 T. L. R. 514 : Vvilson v, 
Hodgrson’H Kingston Brewery Co. (1915), 85 L. J. K. B. 
270 ; Klmbcr v. Gas Light & Coke Co.. 1191 8 J 1 K. B. 439 ; 
Raluham Chemical Works v. Belvedere Fish Quano Co., 
[1921] 2 A. C. 465; British Thomson -Houston Co. o. 
sterling Awjessorles, .Same e. Crowther Sc Osborn, [1924] 
2 Oh. 33. Mantd. Padbury v. Holliday Sc Greenwood 
(1912). 28 T. L. R. 494. 

1809. Negligence of sub-contractor.] — A. con- 
tracted with parish officers to pave a certain 
district, A entered into a sub-contract with B., 
under which the latter was to lay down the paving 
of a street, the materials being supplied by A., 
A brought to the spot in his carts. Preparatory 
to the paving, the stones wei‘e laid, by labourers 
employed by B. on the pathway, A there left 
unguard(Mi at night, in such a manner as to 
obstruct sam(», A C. fell over them, A broke his 
leg : Held : B. was responsible for this negli- 
gence, A not A. — OvpjfiTON V. Freeman (1852), 
11 O. B. 867 ; 21 L. J. C. P. 52 ; 18 L. T. O. S. 
224 ; 16 .lur. 65 ; 138 E. R. 717. 

AnnotaiKmfi *- Consd. Penohey v. Howland (1853), 13 C\ B. 
152. Reid. Kllis r. riholiiefd Gas (.'onsiiinerH Co. (1853), 
2 K. A H. 767 ; Sadler r. Honlock (1855), 3 C. L. R. 760 ; 
maker. ThirMt (1863), 2 H. &C. 20. 

1310. Work done by householder — Undue notice 
from authority -Whether householder constituted 
agent of authority.] — Steel v. Dartpord I/Ocal 
Board, No. 1219, ante. 


Sub-sect. 2. — Liability as Sanitary 
Authority. 

1311. Liability as sanitary authority Sc highway 
authority distinguished.] — Papworth r. Batter- 
sea Corpn., No. 1230, ante. 

1312. Dangerous projection in highway— Road 
surface worn down.] — The iron cover of a valve 
connected with a water main was properly fixed 
in a liighwuy by defts., but in consequence of the 
ordinary wearing away of the highway the valve 
covvr proj<»cted an incli above it. PItf.’s horse 
using the highway stumbled over the valve cover 
A was hurt. In an action against dofts., who were 
both the water authority A the highway authority, 
for the injury to the horse ; — Held : it was the 
luty of defta. to make such arrangements that 
works under their care should not become a 
nuisance to the highway, A pltf. was entitled to 

ecovor. — Kent v. Worthing Local Board 
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in highway^ Siakea .] — BieoAit v. Cro^xanb Township (1900), 13 O. L. IL 104'; 8 O. W. R. 
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(1882), 10 Q. B. D. 118 ; 62 L. J. Q, B, 77 ; 48 
L. T, 362; 47 J. P, 23 ; 31 W. R. 583, D. O. 
Annotations : — Consd, Moore v, Lambeth Waterworks Co. 

<1886), 17 Q. B. D. 402. Dbtd, R v. PooloCorpn. (1887), 

19 Q. B. D. 602. Orerd, Thompson v. Brighton Corpn., 

Oliver r. Horsham L. B., (18041 1 Q. B. .U2. 

1818, ,] — Thompson v. Brighton 

Corpn., Oliver v, Horhham Local Board, 
No. 1253, anic, 

Liability as road authority.] — See 

Nos. 1253, 1263, ante, 

1814. Negrligent malntenanoe of manhole.] 

^ — The predecessons of an urban district council 
in 1893 constructed a sewer with manholes under 
a main road repairable by the county. In 190(5 
the cover of one of the manholes projected above 
the granite setts surrounding it, & tlie setts pro- 
ject^ above the surrounding surface of the road- 
way. Pltf. when riding a motor cycle was upset 
by the manhole 6^ injured, ^ brought an action 
against the urban district council for damages. 
The jury found that the manhole was defective A 
was the cause of the accident to plif. Ai that the 
defects in the mauliole wei'C owing to impi’oi>cr 
construction. On appeal : — Held : there was no 
evidence to support the finding of the jury that the 
matihole or the setts projected above the roadway 
owing to the original improper construction of the 
manhole. The ct., however, were of opinion that 
there should bo a new trial upon the question as 
to whether defts. had boon guilty of negligence in 
tlie maintenance of the manhole, A they gave 
pltf. leave to amend his pleadings so as to raise 
that question. — W inhlowb v, 11u811ey Urban 
District Council (1908), 72 J. P 269, 0. A. 

Liability of gas or waUT undertakers, see Gas, 
Vol. XXV., pp. 471 ct .seq,f 482 et seq, ; Water 
Supply. 

1316. Subsidence of highway— Defective sewer — 
Misfeasance.]— A vestry, acting as a sewer 
authority, laid down a new sewer, &, in so doing, 
a contractor employed by them laid bare a wrought 
iron service water-pijie, which was about two A 
a half feet below the surface. The surveyor of 
the vestry knew that the pipe was old A; rusty, 
A likely, therefore, to become leaky. In filling 
in the trench some clay was put round the pipe, 
but not in such a quantity or in such a manner ns 
to prevent it from leaking. A few months after- 
wards the pipe leaked, A the surrounding clay A 
earth, being thereby moistened, gave way under a 
heavily laden van, which plif. was driving, A the 
van being overturned, pltf. was thrown from it 
to the g^und, A seriously injuresd. Upon an 
action brought to recover damages from defts.: 
— Held : the vesti*y knew, or ought to have known, 
the character A condition of the pipe at the time 
it was laid bare in constructing the new sewer, 
A consequently were liable for negligence in not 
having taken special precautions against its 
leaking thereafter. — Cox v, Paddington Vestry 
(1891), 64 L. T. 666, N. P. 

1816. Nonfeasance.] —A local sani- i 

tary authority, in whom a sewer under a high- I 


way is vested by Public Health Act, 1876 (c. 65), 
is not in the absence of negligence liable for an 
accident caused to a person passing along the 
highway, by reason of the sewer ha^ng got out 
of repair. 

A sewer was construe teil with duo care A of 
proper materials by private persons mider a higli 
road. Subsequently the sewer became vested 
in defts. as the local sanitary authority by Ihiblic 
Health Act. 1876 (c. 66), s. 13 ; A by sects. 16 A 19 
the duty of repairing it A keeping it so as not to 
be a nuisance was imposed upon them. Owing 
to the mortar in one of the joints of the sower liav- 
lug been worked away by rats a cavil y was formed 
below the surface of the road ; but the existence 
of that cavity was not known to A could not by the 
exercise of reasonable care have been discovered 
by the defts. Pltf.’s horse, whilst passing along 
the road, broke through the crust of the road into 
the cavity, A was injured : 'Ileid : defts. wore not 
liable. — Lambert v, I^owkstofi' (’orpn., [1901] 
1 K. B. 690 ; 70 L. J. K. B. 333 ; 84 L. T. 237 ; 
66 J. P. 326 ; 49 W. R. 316 ; 17 T. L. R. 273 ; 46 
Sol. Jo. 295. 

Reid. Short v. UanunerHinith Cori>n. (1910), 

104 L. T. 70. 

1317, Highway badly reconstructed — After 

pipe-laying operations.] — (1) Defts. wlio were both 
the highway A the sewer authorities of West 
Derby, employed a contractor const ru<*t a 
pipc-sewer unaer a liighway witliin their district. 
The contractor in laying the pi))CH dug a trench, 
which h(^ afliTwards tilled in with earth, A the 
roadway was apparently made good. 7’'ht^ work 
was done under ( lie directions A to the satisfaction 
of defts.’ sur\e>or. Some months after it was 
finished, a hid>si<l(‘nce of the soil in the trench t/ook 
pLice without any assignable cause, halving the 
road apparcMitly sound. JMtf.’s hoi*se, in conse- 
quence of tiio surlace giving way, fell into the 
trench, A was injured: Held: tliero was evi- 
dence that the work of filling in tlie tivneh had 
be(»n negligently A improperly done, A (lefts., 
<*ith<*r as tlie s(‘WM*r or tln' highway authority, or 
as both, were rt^sjionsible. 

(2) A notii'e of action under Public Ib'alth Act, 
18 IS (c. 63), H. 139, stati'd that pltfs. intended 
to enter a jdaint against d(‘fts. for the injury A 
damage caused U) lliem through defts. by matters 
or things done or omitted by them A tludr Iabouroi*s 
A servants, etc., to wdt, that th(*y did, by them- 
selves, their labourers A servants, “ negligently, 
carel(*ssly, A improperly leave a certain portion 
of the highway in an insunicient A improper state 
of rc»pair, whereby.” etc.: Held: this was a 
suflicient intimation to defendants that tliey 
w(*re to be charged with an act of misfeasance, A 
not m«*r(>Iy with a neglect of duty to r<»pair the 
road.- -Smith (James) A (V>. v, Wicst Derby 
I^M’AL Hoard (1878), 3 J». D. 423 ; 47 L. J. 

Q. B. 607 ; 38 L. T. 716 ; 42 J. P. 615 ; 27 W. R. 
137, D. O. 

Ann/dalvm : — As to (2) ReU. Qroen r. Brood Sc Iliitt (1882), 

46 L. T. 882. 


1315 i. Subsidinceof htghwau -JJe/er- properly Ik* held to l>« a trap for traffto. 
live seteer — Mis/easanrr.h-0*Coss()R — Dottolah t>. Uboina (City), (1918) 2 
r, Hamiltox (City) (1905), 25 C. L. T. W. W. 11. 1000 ; 11 Bask. L. R. 256 ; 
458 : 6 O. W. It 227 ; 10 O. L. IL 529. 42 D. L. K. 464.— CAN. 

—CAN. 1815 III. A drain 

1815 il. .1 — ^The fact waa constructed In a proiKsr irianncr by 

that a aubaidence has occurred aoveral deft, corpn. under a road. The oontrol 
times In the roadway above a sewer is Sc manaflrement of the road Sc the drain 
not a rround for roquirlnir the city to were vested In the corpn. The drain 
antiolpate subsidences In other portions eot out of repair, causlnir subsldenoes 
of the street where there is nothing to in the road, as a result of which 
indicate the existenoe of a cavity. Sc the aooidenU happened. The corpn. knew 
subsldenoes have not been so mqnent that the drain was out of repair, that 
Sc numerous that the street could aoddenta had happened. Sc that the 


road was dangerous, but took no steps 
to remedy the mutter: — JhUl: the 
corpn. was liable for an accident to a 
horse belonging to pltf., caused by the 
dangerous state of the road owing to 
the defective condition of tlie drain. — 
Gilcthbist e. Oamaki; (Mayoi^ kio.) 
(1913), 32 N. Z. L. n. 902.-N.Z. 

c. Uncovered drain or dUch in 
hightoav ,] — Whore pltf.*s horse was 
injured by falling into a deep uncovered 
drain by the side of a road in the* 
suburbs of the city : — field : the drain 
being proved to bd well constnictcd, 
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Hert. 6. - LiabilUies: Sub-arrla. 2, 3 <£- i. PaH IX. 

»SV<'^ 1 ; Sub'Sec L U A »] 

1318. Work done by householder 

under notice from authority.] - Stkel v. Dartford 
IXK’AL JIOAtti), No. anic» 

1319. Sewer grating inserted below level of road 

--Absence of negligence.] —A local authority in 
1883, uiulcT Metropolis Management Act, 

i8rj/> (c. 120), H. lO.j, paved & made up a road, for 
the pui'iiow of <arr>dng away the surface water 
tiiey ronstnii-ted a gully near the side of the roacl 
heading irit-o a subjacent sewer, A covered the hole 
with a grating, 'i’he grating A framework were 
so laid as to cause a considerable depr(‘hHion in the 
road, but the work was done* with <lue care* A 
skill in accordance with the usual method at the 
time. In 1012 pltf. was riding a bicycle along the 
I’oad, when in iiassing over the grating she was, in 
conseciuenee of the depression in the roml, thrown 
from her bicych* A injured. In an ai'tion against 
the local authority to recover damages for the 
injuries so sustained, tlie jury found that the 
grat lug, b> reason of t he ex<‘essi\ e dt'pression in the 
original constniclion, wvis dangerous to a careful 
cyi’list, but that the local authority W’ere not 
negligiud in not having diM*over<‘d the defect : 
UvUl: as the local authority, in the execution of 
their statutory pow’ers, had (‘vercised due care A 
skill in the original <‘onHtnict ion <»f the grating, A 
as they w(*re not negligiuit in not having discovereil 
tlie danger, they w<‘re not liable though the work 
turned out suhH(‘qucnt ly to be (langerous. 
J*AI*W 0 HTII r. Haitkiisica C’oupn. (No. 2), [lUlO] 
1 K. JJ. 583 ; 85 h. .1. K. Jl. 71(*) ; 114 Ti. T. 340 ; 
80 .1. \\ 177 ; 00 Sol. Jo. 120 ; 1 1 h. O. U. 230, 
(\ A. 


1nn4ttuh(w • Raid. Nash v. Hoclifoid K. I) C, fl‘)17) 

1 k. H. :ksi. 

1320. Sewer trench Inadequately filled Diver- 
sion causing collision with obstacle.] - Applts., 
who were both the sanitar> A the highway 
authority, dug a triMudi along a road under their 
control for the purpose of laying n siwver. When 
the work was completed tlu‘y lllhnl in the trench 
A opened the rtiad for trallic. About a week 
afterwards rosp. was clnving along the road in a 
cab at idght. Tlio diivcr found tiuit the part of 
the road wherct tlie trench had Iumui opened was 
soft, A crossed on to the oth(»r side, A ran inUi a 
heap of rubbish, with tin* residt that tlie cab wiis 
overt limed A res]), was injure<i. The rubbish had 
hiH'n WTongfulIv deposited in tin* road without 
the pennihsiou id applts., hut they knew that it 
w'as then', A had not light eil or fenced it. The 
jury found that tlu' part of the road wliere tlie 
tmich had heiai opened had been properly tilleil 
ill, hut hail been n'lidon'd soft by subsequent 
rain, A wjih dangerous to trallic at tlie time of the 
accident : - Held : applts. wem liable for the 
injury. SiioHEniTcu Cokpn. r, Hru. (1904), 
90 L. T. 210 ; OS ,1. 1». 415 ; 20 T. L. 11. 254 ; 2 
b. (h K. 750, II. li. ; ajjg, S. C. mth nom, liru. r. 
SIIORKDITCH (\>RI»N. (1902), 07 J. P. 37, C. A. 


Anm^nttons : Distd. Holloway t*. Himiinghiun I’orii 
Conid. Sfairuiro r. Liverpool I'orpi 



Corpn. (1910), 104 L. T. 70; Barker ». Herbert (1911), 
15 J. V. 305 ; Tbomp^ioii v. Bradford Corpn. Sc Tinsley 
(1915), 79 J. P. 304. 

1321. Dangerous fixture in highway — Damaged 
water-meter flap.] — Blackmorb p. Mile End 
Old Town, Vestry, No. 1247, ante. 

1322. Defective sewer grating.] — Aa pltf. 

was riding along a highway, under which was a 
sewer, his horse trod on a grid, or grating, put there 
to drain tho surface-water off the road into the 
sewer. Tho grid being in a defective state gave 
way, A the horse’s leg w'as injured. Pltf. brought 
an action against the local board of health of the 
district, who are tho suiweyors of the highway by 
Public Health Act, 1848 (c. 63), sects. 68, 117, A in 
whom also the sew^ers are vested under sects. 43, 
45 : — Held : though dofts. might not bo liable as 
surveyors of the highway, they were liable as 
owners of tho sower of which the grid fonned part, 
for negligence in not keeping the grid in a proper 
state. — W hite p. Uindlky Local Board (1875), 
L. K. 10 Q. B. 219 ; 44 L. J. Q. B. 114 ; 32 L. T. 
4(50 ; 23 W. H. 651 ; sub nom. WiiiTR r. Wigan 
locAL Board, 35) J. P. 533, 1). C. 

Annotations CoDSd. Bathurst Borough r. Alacphcisen 
(18791, 4 App. Cos. 25G. Apprvd. & FoUd. Blac'kmorc 
V. AHlo JKnd Old Toun, Voetry (1882), 9 0. B. D. 4.>1. 
Consd. Mooro v. Lambeth Waterworks Co. (1886), 17 
Q. H. D. 462. Ezpld. Thompson r. Biiffhton C’oipn., 
Olivtr r. Horsham L. B., II8U4J 1 (J. B. 3.12. Refd. 
Kent V. VVorthiiuf L. B. (1882), 10 (L B. I>. Il8; l*ap- 
worth V. Batterseu Corpn , 11914) 2 K. B. 89. 

1323. Removable carriage plates - Im- 

properly replaced by householder.] -In 1873 tho 
lociil authority, puiporting to act under the jiowers 
conferred by tlie Public Ilealth Act, 1848 (c. 03), 
did ciTtain private improvement works, including 
the making of a fritter or channel over wliich they 
plac(‘d ii'ori (*arriago plates, A recovered a pro- 
jiorlion of the expenses, including 18«. for one 
carriage plate from deft.’s predecessor in title 
as one of the frontagens. Pltf., in crossing tho 
street by night, put her foot in a hole immediately 
opposite doft.’s liousi' left between tw’D carriage 
plates, one being that for which deft.’s predecessor 
111 title Jiad been charged as aforesaid. She 
sufTered severe injuries, A sued deft, for damages. 
l>efl. had fmm time to time lifted the carriage 
plate to cU'nn the gutter or channel, A put it 
back as it was before Held : tho carriage plate 
W'as not th(' ))ro])erty of di*ft., A deft, was not 
responsible to pltf. for the nuisance on the liighway. 
--.Jones r. Hew (1910), 79 L. J. K. B. 1030 ; 103 
B. T. 165 ; 7 1 J. P. 321 ; S B. (L IB 881, O. A. 

1324. Damaged fireplugs Repairable by 

undertakers- At expense of authority.]— By a 
local Act the WiiKerhamjdon Waterw’orks Co., 
at the request of the comi*s. under an Act for 
improving the tow’ii, w’cre required to fix proper 
lire plugs in the main A other pijies belonging to 
the CO. By sect. 54 “ tho co. shall, at the cost A 
charges of the comrs., from time to time, repair, 
ri'iiew' A keep in prciper order every such lirt' plug.’* 
By sect. 55, the cot>(s of such lire plugs A the 
expense of fixing, plai’hig A maintaining same in 
repair shall be defrayed by tho comrs.” The co. 
having put dowm plugs in the stri'cts the comrs. 
paid for them ; A by a further local Act, A sub- 
sequent Acts the jdugs became tlio property of the 
local Board of liealth. A horse was injured by 
getting its foot into one of the plugs, the cap of 


A of a kind, iiiu»o\crtsl, iiaual In the 
HubutbK. iho city vrm not llablc.- 
AUckinlay c. UvLirAX (City) (18771, 
1 1 N. rt. B. (2 H, (i.) .305.— CAN. 


d, - — .} -Action by put for dam > 
»irv4i for (he 1 oa 4 of hie horw> which 


\viM« killed by fallitig Into a ditch dug by 
tlie towntdiip, on a road therein, under 
a drainaire bye-law. The township 
council had pawed a bye-law for o|>eii* 
Ing vtttabliMhing thla road, Sc Rhortty 
aftcrwHrd» the county Cfmncll had 


paased a bye-law “ awrumlng tho mad 
as a road of tho said county for the 
purpose of expending thereon tho 
county appropriation. Sc for such 
purpose only : — IleJd : tho connty 
were bound to keep tho road in repair. 
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whicli was broken : — Held : the co. & not the local 
Board was liable to an action for the neglect to 
repair. — ^Bayley v. Wolverhampton Water- 
works Co. (1860), 6 H. & N. 241 ; 30 L. J. Ex. 
67 ; 26 J. P. 199 ; 168 E. R. 99. 

Jnnofaiians : — ^Distd. Moore v. Lemiboth Watenvorks Co. 

(1866), 50 J. P. 756. Be!d. Dawson v. Binglcy U. D. C. 

(1910), 27 T. L. R. 46. 

1325. Refuse in hlghway—Llablllty for non- 
removal.] — Public Healtli (London) Act, 1891 
(c. 76), 8. 29, which imposes on the sanitary 
authorities of London the duty of removing street 
refuse from the streets vitliin their respective 
districts, does not give any right of action to a 
person suffering special damage fixim a breach of 
such duty. — Saunders v. IIolborn District 
Board op Works, [1896] 1 Q. B. 61 ; 64 L. J. Q. B. 
101 ; 71 L. T. 619 ; 69 J. P. 453 ; 43 W. R. 26 ; 
11 T. L. R. 6 ; 39 Sol. Jo. 11 ; 16 R. 25, D. C. 
AnnotMf7i8 : — Apld. MaKuiro v. Liverpool Corpii., 

1 K. IL 767. Coxisd. R. r. MafHhlaud Sjiicetli & Fen 

District ConiFH., {1920] 1 K. 13. 155. Apld. Philliph r. 

Britannia Uygrionio Laundry Co., (1923] 1 K. B. 539. 

Exercise of statutory powers as a defence.] — 
See Part IX., Sect. 2, sub-sect. 7, jwsi. 


SuB-faECT. 3 . — Liability in uKhCKCT of 
Statutory Undertakings. 

See Electric Lighting, VoL XX., pp. 209 212, 
Nos. 64, 66, 68, 70, 75, 76, 81 ; Gas. V'oL XXV., 
pp. 471 ct »eq., 482 d seq. ; Tramways A. Light 
Railways ; Water Scpply. 


Sub-sect. 4. — Summaiiy Proceedings. 

See Highway Act, 1836 (c. 60). ss. 20, 25, 46, 
66, 73. 94, 96. 

1326. Liability of surveyor — Failure to fence 
highway.] — Morgan v, Leacti, No. 1749, post, 

1327. Obstruction in highway — Obstruction 

placed by employee — Knowle^e of surveyor.] — 

A cart was injur^ through contact with a heap 
of stone which had boon allowed to I'omaiu after 
nightfall upon a highway. The stone had boon 
laid there by a carter who acted under the ordei*8 
of a ]>ei*son to w'hom the surveyor had given 
genor^ directions as to repairing the road ; but 
the surveyor did not Iiimself know that the stone 
liod been laid on the road Held : the facts did 
not show any evidence of an offence by the sur- 
veyor within the meaning of Highway Act, 1836 
(C. 50), 8. 56. — llARDl’ASTLE V. BIELBY, [1892] 
I Q. B. 709 ; 61 L. J. M. C\ 101 ; 66 L. T. 343 ; 
66 J. y, 519. 1). (\ 

1328. Liability of Individual members of highway 
authority — Contracting with authority.! — Buckley 
r. Hanson, No. 830, ante, 

1329. Procedure — Must follow statutory pro- 
visions— Necessity for view.]-— Justices convicted 
applt., a surveyor, under Highw^ny Act, 1835 (c. 60), 
8. 20, upon evidence in tlie ordinary way, of 
neglecting Ids duty by neglecting to r('i)air a foot- 
path for wldch he wiis liable : - Held : the justices 
couhl convict for noU“n‘])air only upon adopting 
the course i>rovided by Highway Act, 1835 (c. 60), 
8. 94 ; A this conviction was therefore bod.- - 
Robinson r, Stevenitf (1878), 38 L. T. 011 ; 42 
J. y, 611, 1). G. 


Part IX. — Nuisances and Remedies. 


Sect. 1. -NUISANCES. 

Sub-sect. 1. — Obstructions. 

A, In Ocneral, 

1330. When obstruction a nuisance -Right of 
passage incommoded— Statue erected in new 
street.] — An Act of I’arliainent empowered th<* 
(k)mrs. t)f Woods A Forests to make certain new 
streets according to a part4cular iilan therein 
referred to, A to lease, A to ent<T into agreements 
for leasing, tlm grouml in the lines of the new 
streets. Under this pow’er leases were granted of 
two plots of ground, upon which the lessees erected 
tw'o particular houses in tlie line of one of the new 
btreots. Each of the h*ast\s described the plot 
of ground which it demised as being “ on the 
north side of a new^ street then forming there, 
called,’’ etc., A as “ fronting towards the south 
on the said new street.” Tiie j)Ian refeiTcd to in 
the Act of Parliament oxldbiied an optNi Hjxice 
in front of the sites of those houses ; but that plan 
was not mentioned in either of the leases. The 
intended streets were completetl, A the space in 
front of the houses was left open. The CJomrs. of 
Woods A Forests, & the paving commilt<*e of the 
l)arish, afterwards gave permission to certain 
persons to erect an cquestnau statute in the open 
space, A those persons proceeded to place it upon 


a part of that oi>eii sjiaccs but williout inU*rfering 
witii tlu* line of the carriages way of the new street 
ill wdiich tlie houses stood. The lessee's of the 
liouses thereupon liled a bill to restrain the <*rcctioii 
of the statute, alleging that, upon the treaty for 
th(* leases, the lessi'cs w(To shown tlie ])lan of the 
intended iic'vv street A parts adjacent, by which 
it appeared tliat the spa<*e in (piestiou was to be 
quite open A fri'c from all obstiTU'tions, A that it 
was upon the tivaty represented A stated that 
ojipo.siU* the two 1 iouh«*s a free }>assago would be 
left of certain dimensions, wliieh would bo con- 
trac'ted by the erection of the statute ; they also 
alleged that tlie proposed erection would diminish 
tlie value of their property, A a public A a 
priv'att* nuisance ; — Held : these circumstances did 
not entitle tlie h'ssoes to an injunction to restrain 
the* erectitm of the statute. —SquiRE v, Gambbeu. 
(1836), 1 My. A Gr. 469 ; 6 L J. Gh. 41 ; 40 E. R. 
451, L. G. 

AnndaiiAmH Reid. Dirt rlcIiHcn v. Cahlmrn (1816), 1 (Uiop. 
temp. Celt. 72. Hentd. WiliJaniH v. Jorsfy (1841), Or. Sc 
J*!i. 91 ; FcwHtcp p. Turner (1842), 11 L. J. <'h. 161 ; 
N. B. Ky. r. Tod (1846), 12 (Jl. Sc Fin. 722 ; Holtau v. 
Da Hold (1851), 2 8im. N. H. 133; AIJoii v. Maddof k 
(1858), 11 Moo, P. r*. 427 ; Eastwood o. Lovor (1863), 

4 UeG. J.&Siii. 114 ; Lott o, Randall (1683), 49 L. T. 71, 

1331. Question lor Jury.]— R. v, 

Hatuiab, No. 1611, post. 


& wore liable to pltf. — B alzek r. Gos- 
riKU> SouTU CORTX. (1689), 17 O. U. 
700.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— A. 

t. IVhm obstruction a nuisance — 
Hight of passage tnrommodrd. J— The 


Icasoo of tho ordnance department liod 
olistructed tho road leading to Niobrara 
Falls ferry, which had lH>en dodIcaU'd 
by tho Crown for a highway : — Held : 
guilty of a liiilwinoe.-^. v, Davis, R. 
V. I^'RALICR (1853), 11 U. C. H. 340. — 
CAN. 


f. Partial obstruction.! 

—lie BKri-swoum (1909), 11 W. L. R. 
649.— CAN. 

f , Efudosing dr fencing.] 

t. V. Nimaiosb (1892), 1 Terr. L. It. 
41.L— CAN. 
b. 


Him evidenced.] — 
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H uX* 1. — Nu Uanc ea: S uh-aect, A. & D A 

1332. Th® laying down 

on a highway of iron flanges, as a tram\^y, inay 
be a nuisance, if it obstructs to a ^bstantial 
degree the oidinary use of the highway, in any part 
of it, by horses A carriages. Wliether it does so, 
is a question for the jury. That it causes accidents, 
A by fear of such accidents deters persons from 
using tljc higliway, is evidence that it is a nuisance, 
liowever rarely tlie accidents may occur. 

(2) Jfivery obstruction which to a substantial 
df'grcc, renders unsafe or inconvenient the exercise 
of Uie right to pass A repass, on foot A with 
horses A carriages, at their free will A pleasure, 
over a highway, i.c. over every part of it, is a 
violal-ion of that riglit (Erlk, 0.J.).-~K. u. Train 
( 1802), a F. A F. 22 ; svhscquent proceedings, 
2 J5. A H. 040. 

1333. — - — -.] - Jl. r. United Kingdom 

Fi.kctric Telegraph (’o., JjTD., No. 452, ante, 

1334* - - - •] ”Tlie soil of roads is 

vo8t<‘d in a highway authority simply ip the exttmt 
necessary for the purpose of preserving A main- 
taining A using them os roads. A liighway 
authority lias no g(‘neral i)ower to br(*ak up a road ; 
so that yi<‘rmiHsioii given by a liigiiway authority 
for a tramway to cross a liigiiway is of no efTect 
when in the opinuui C)f the ct. the crossing is a 
nuisaru’c. 

Sembir : otliei*v\ ise, if no niiisaiico is proved. 

Is tliis, or is it not, a nuisance* of which the 
A.-(l, on behalf of tlie public, is entitled to coni- 
piain ? 'rhai is a question of fact. Now, I 
propose t/o give myself the same direction which 
Martin, li., gave to the jury in ff. v. Vniied 
Kingdom KlvHriv Telegraph Co., Lid., No. 452, 
ante (h’ARWELL, .1.). 

Assunie, for the sake of argument that they 
((lefts. j have got it (the sanction of the county 
couii(‘il to commit the im'Is complain<*d of). It 
is said that tlie county council liave power to 
aulliorisi* this, although in fact, it is found by the 
ct. to b(' iuiisaiu'(*. 'riioy liave no such power. 
They are given tin* management of the roads in 
t.he same w’ay that the iiighway authorities ujwmI 
to liave it, A under Local Uovt. Act, 1888 (o. 41), 
s. 11, to some extent the soil is vested in them. 
In my opinion Farliament has vested tlie soil of 
tb(* romls in them qud roads A simply to the extent 
necessary for the purpose of preserving A main- 
taining A using them as roads, 'i'lien* is notliing 
that w'ouid justify the county council in allow'ing 
the destruction of the root! in iolo. If tlicy cannot 
allow it in toto, tlieu they cannot allow' it to some 
less degiHje wliich the et. llnds in fiwt to be nuisance 
(Farweli., J.). 

Then it is mk\ that th<» advantage to be derived 
from tlie ri*lit*f U> the highway compensates for 
ivny iiu'onveuienee or makes the traunvay more 
lienetlcial to the public by relieving the highway 
from any ruts that used to be miide. That is 
disposed of by It. v. Train, No. 1387, post (Far- 
well, J.). A.-ii. V. Baukkk (1900), 83 L, T, 245 ; 
10 T. L. K. 502. 

1335. - How evidenced- Causation of 
acoldents.j— U. t*. TiiAiN, No. 1387, jmst. 

1336. Passage rendered unsafe.] — A 

public turnpike road, w'hich had boon a public 


highway, ran through the propc^y of A., who 
was the owner of several c^-pits on the west 
side of the road, A also of the land on both sides 
of it. On the east side of the road was a navigable 
river, A from time to time for upwards of sixty 
years tramroads bad been made by the lessees 
of the pits, leading from the pita to the river, A 
crossing the road in question, the tramroads being 
made of iron sunk into the road, grooved for the 
wheels of coal waggons, the highest part being 
on a level with the road. By the turnpike Act 
the trustees of the road had power to grant licences 
for the formation of tramroads across the turnpike 
road. A new tramroad was made in 1848 by defts., 
wiio w'ere lessees of Uie pits, but no licence had 
been obtained from the trustees of the road. 
Upon an indictment preferred by the trustees for 
a nuisance in obstructing the road : — Held : 

(1) the tramroad in question was such an obstruc- 
tion to the road as be an indictable nuisance ; 

(2) the dedication of the higliway by the owner of 
the soil to the use of tlie public could not be limited 
by so extensive a reservation as that of a power to 
make tramroads across it at any time he should 
think right for the convenient use of his property, 
A the ct. would not presume such a reservation 
from the user. 

8uch a dealing with the highway as by placing 
a tramroad across it, must render it less for 
passengers, A it is therefore a nuisance. The 
fact that the road, if made without the consent 
of the trustees, subjects the party to a penalty 
under the local Act, do(*s not take aw^ay the common 
law riglit to indict for the nuisance (Patteson, J.). 
- It. V . (.’harlrh WORTH (J851), lU Q. B. 1012; 
4 New Sess. Oas. 703; 17 L. T. O. S. 91 ; 15 
J. P. 707 ; 5 Cox. C. 0. 174 ; 117 E. li. 1100. 
^tnm^cUiov)* ,is fo ( 1 ) Held. U. Bottn (IboO), 10 Q, B. 

lO'i’i. At< lo (2) Refd. Merr'er o. Wooiljrate L. H Ct 

Q. B. 26 ; lie Bidder Ac North Staffordshire H>. (1878), 

4 Q. B. D. 412 ; A.-G. e. Homer (No. 2), 11913J 2 Ch. 140. 

1337. Under exercise of statutory powers — 

Unreasonable exercise — Question for Jury.] — Ou 

an indictment for a nuisance in a highway, by 
putting A keeping steps on the footpath on account 
of a difference of level, the defence set up being 
an authority given by a local Act to make certain 
alterations i/e W ; (1) it was, nevertheless, a 
question for the jui*y whether, under all the cir- 
cumstances, the alUTations liad been carried out 
witli I'l'asonable care A if what miglit have been 
excused as temporary hod be<.*ii kept up an un- 
reasonable time the defence ceased ; (2) the lapse 
of time, the nature of tlie obstruction, A the oiner 
circumstances attending it, were sufticlent evidence 
as to tlie unreasonableness of the time. — H, v. 
Burt (1870), 11 Cox, C. t\ 399. 

1338. Injury, interruption or personal danger ’* 
— Resulting from obstruction— Highway Act, 1835 
(c. 50), s. 72 — Multiplicity of offences.] — High- 
way Act, 1825 (e. 50), s. 72, makc^ it an offence to 
lajr any substance upon the highway ** to the 
injury, interruption, or personal danger of any 
p(*r8on travelling thereon ” ; — Held : a con- 
viction for having laid matter on the highway 
“ to the interruption A personal danger of any 
person travelling thereon was not bad for 
duplicity under 8ummai*y Jurisdiction Act, 1848 
(c. 43), for the act of laying the matter on the 


Tho showtHl (liat an obHtnic* 

lion idaoed on a road muMt neooiiaarUy 
uruvDUt votUolos from pasHtiiK at all A 
foot'paMionireri from paaslnv without 
iucotivenionoo : — Httd : It la a nouoHsaiy 
inforenoo that peraoiia wero obatruetod 
4c that it U not utHHiaHary to prove that 


any BpccUio Individual was actually 
olMtruotod . — He VaNKAira (1013), 
1. L. IL 38 Mad. 303.— INO. 

k. — hiabUUv o/ l(»cal 

auiAority.) — Whore a local authority 
allows a culvert formtnir pari ol a load 
under its control A cmuo to l>o choked A 


with a definite knowledge of the fact 
negieots to remove the obstruction, 
thereby pormltting a nuisance to arise 
causing damage to property, the local 
authority is rcsponslhle for the damage. 
— Taiujci West Ro4i> Bqaju> r. 
AmxTOK, {1916} N. Z. L. II. 183.— N.Z. 
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hifi^way followed by any one or more of the con- 
sequences above-mentioned, constituted but one 
offence. — Smith v. Perry, [1906] 1 K. B. 262 ; 76 
L. J. K. B. 124 ; 94 L. T. 140; 70 J. P. 93 ; 22 
T. L. R. 168 ; 60 Sol. Jo. 171 ; 4 L. G. R. 224 ; 21 
Cox, C. C. 98, D. C. 

Inappreciable obstruction — Whether a defence.] 
— See Sect. 2, sub-sect. 8, post 

Obstruction for public beneflt~-Or in exercise of 
statutory powers.] — See Sect. 2, sub-sects. 2 dc 7, 
post. 

Obstruction with consent of highway authorities.] 

^ — See Sect. 2, sub-sect. 3, post. 

See, generally. Nuisance. 

B. “ Wilful Ohsiruciion.** 

Sec Highway Act, 1836 (c. 60), s. 72. 

1339. What amounts to wilful obstruction - 
General rule.] — By Town Police Clauses Act, 
1847 (c. 89), 8 . 28, “ every person who ... by 
means of any caii, carriage, sledge, truck, or 
barrow, or any animal, or other means . . . 
wilfully causes any obstruction in any , . . public 
thoroughfare,” is made liable to a penalty : - 
Held : to constitute the otTenco of wilfully causing 
an obstruction within the sect, tliere must be an 
unreasonable use of the thon)ughfai‘e. 

It is, however, not necessary that any p<‘rson 
should be actually obstructed ; it is sufticient 
if circumstances exist from which justices before 
whom a charge ol wilfully causing an obstruction 
is brought can conclude that hi the ordinary course 
persons may be obstructed, A; that the actual 
use of the roa<i was calculated to obstruct. 

Applts. at 4 p.m. on an afternoon left two 
> chicles, four-wheeled, each with a horse betwc»en 
the shafts A a chain hoi^se in front, standing 
unattended for tiAe minutes in a main road 
twenty-five jards wide from the kerb to kerb with 
two sets of train lines down the centre. Any 
vehicle procetHling in the same diiection as that 
in which applts. were in the course of tiavelling 
would ha\e to draw' on the tram linob, A so would 
obstruct the tram until the \ehicle had passed the 
stationary > eludes of applts. or had otherwise 
crossed over to the wrong side of the road. The 
horses had just been w'atered by the ostler of an 
inn used as u baiting-house, applts. being found in 
the inn, whore they were having sonx^thbig to 
eat ; — Held : there w'as no evid(*nce of an unreason- 
able user of the highw’ay, A applts. had not wilfully 
caused an obstruction in the liighway within the 
sect. 

An offence is committed under the [above] sect, 
if a person wilfully causes any obstruction. What 
do those w’ords mean ? For a peison merely U 
stand still or to cause his horse A cart to stand still 
in the roadway, is not causing an obstruction 
An obstruction will only be caused if there is ai 
unreasonable use of the road by stopping. The 
lan^age of Jessel, M.U., in Origmal Uartlejtooi 
Collieries Co. v. (hbb, No. 1447, ponl, is \ery much 
U) the point. It is quite true he was dealing with 
another statute A with other words, but he 
explains what was the right of access a person has 
to the highway A pointed out that the* real (|uesiioii 
is ” Has there been anything unreasonable in tbc 
user of the highway? ” (Lord Keadikcj, C.J.). — 
Giu. i;. Carson A Nieli>, [1917] 2 K. B. 074 ; 117 
L. T. 285 ; 81 J. P. 250 j 16 L. G. R. 667 ; 25 
Cox, C. C. 774 ; sub nmn. Giu^ v. Carson, Nibld 
V. Carson, 86 L. J. K. B. 1290, D. C. 

1340. Obstnietion in fact-— Suffloiency — 

Irrelevant cireumitances.]— Appit. placed in a 
street opposite a house a motor, which, by creating 


a vacuum, caused the dust A dirt to pass from the 
house through india-rubber tubes to a receptacle 
on the top of the motor. The tubes were passed 
over the {lavement at such a height as not to 
interfere with persons using the footway. Applt. 
was summoned for obstruction of the highway 
under Metropolitan Police Act, 1839 (c. 47), s* 
54 (6). The magistrate found that the business 
!or w’hicb the motor was placed there was reason- 
able, that it did not remain there* longer than 
was necessary to clean the house A tliat the space 
occupied was not excessive, but that the system of 
cleaning was not ni'cessary to the ordinary com- 
fort of life A was still in the exi>orimental stage 
A could not bo regarded as an incident of every- 
day life, A the noise* A collection of sight -seers 
might be productive of discomfort to occupants of 
houses A people using the street A convicted 
applt. : — Held : as then* was no evidence of W'ilful 
obstruction, or obstruction in fact, the conviction 
was w'rong. 

The magistrate Iwis given us soim* reasons, 
w'hicli do not seem to be applicabh^ I do not t liink 
:he noise of the machinery used so as possibly to 
?au.se discomfort A inconV(‘nience to occupants 
of neighbouring houses is an obstruction of a high- 
way, or an clement of t he obstruction of a highway. 
Of course*, if it causes a ci'owd, it would be other- 
wise (K.k\nkdy, .1.). 

J do not think it relevant to conmder that the 
sysU*m of carpet -cleaning involv<‘d is not necessary 
to the ordinary comfort or exig(*ncy of life. If 
that Ls to he consid(*red it is ))rohihiti\ e ot every 
new invention of the same kind, if then* could be 
any Justification to bring rmwhinery there to 
clean can>ets (Kknnkdv, J.). - Dunk v. Hoi.t 
(1901). 73 li. J. K. li. 341 ; 00 L. T. 577 ; 08 
J. J*. 271 ; 20 T. L. U. 297 ; 48 Hoi. Jo. 299 ; 2 
L. G. R. 502 ; 20 Pox. C. i\ 025, 1>. V. 

Anru^afufVH Refd. Hindu w. Kviuih (I {)(!«), 70 J. J*. 618 ; 

H r. Hattholomuw (1008), 77 L .1. K H. t276. 

1341. Jn determining 

whethiT an offence has been (‘ommitU'd against 
llighw'ay Act, 1835 fc. 50), s. 78, by leaving a 
horse A trap on the* highway so as to obstruct the 

assage* thereof, the liwt that the horse A trap 
ave been placed in rharg(* ol some one does not 
prevent there being an olTerne und(*r the* sect., 
If there was an obstruction in fact. 

It ought substantially to be an obstruction. 
That is in accordance with the decision in St bison 
V. Browning, ^o. 1537, post. One might say that 
every cart left at the edge of a highway is an 
obstruction in one sensi*, but in order to constitute 
an offence, it must be found to bo really an obstruc- 
tion (Kiuley, j.). 

As ItiULEY, J., has refciTod to the c^is<*of Sibison 
V, Brouming No. 3537, post, 1 ought to say that 
since that catw* there has bet*n the decision in Dunn 
v. HoU, No. 1 3 10, ante, wliich shows that where there 
IS wilful obstruction of the rood, there may be 
an off<*nce, though nobody is obstructed (Lord 
ALVKRHTON h, C.J.).— Hi NHK V. EVAN« (1906), 
96 h. T. 20 ; 70 J. P. 648 ; 4 L. G. R. 1162 ; 21 
Oc»x, <\ a 331, n. (;. 

Ann^cUton . ~ B«fd. Oil] r. ('arson dr Nicld, (1017 J 2 K. B. 

«7I. 

1342. - .j -Girj[. V. Caiuson A 

Niei.h, No. 1339, afite. 

Compare No. 1338, ante ; Nos. 1523, 1537, post 

1343. Highway Act, 1835 (c. 60), •. 72— 

Rain water from eaves flowing across footway.] — 
C. was the owner of houses, some of which were 
let to tenants, A adjoining the houses was a public 
footpath on O.'s land on which the rain dripped 
from the eaviis A interfered with the passage of 
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S eet. 1 , - Nuis/inr cfi : Sul>-8ect, K li.n d: DQ 

the pubilc. C. refused to do anyiihing to prevent 
this rain drip : -Held : i\ could not be convic^ 
under above A(‘t for wilfully obstructing or letting 
offensive things flow' on the highway. — CltOASDlLL 
V. lUTCLiFirK (18fl2), L. T. 834 ; stib nom. 
CnohHinhh V, JiATfXiFF, 20 J. P. 165. 

Ann(d<UUm : Confd. Ouliy v. Kiulth (1883)» 12 Q. B. D. 121. 

1844, - Suffering trees to grow across 

footway,]- lly Highway Act, 1836 (c. 60), s. 72, if 
any pei-son shall “ wilfully obstruct the passage 
of any footway,'’ he is made liable to a penalty 
of 40/1. Uesp. was summoned under above sect, 
for obstructing a way. Evidence w'as given 
that trees underwood on his land had grown 
over At aen/ss the way, so as to bo an obstruction 
to the fn‘o passage along it Held : in merely 
suffering t be trees to grow so as to be an obstruction, 
did not “ wilfully obstruct ” the way within the 
sect.- WAfJvifiR V. IPniNim (1876), 1 Q. 13. D. 4 ; 
46 1.. J. M. 34 ; 33 L. T. 601 ; 24 W. K. 95 ; 
39 J. P. .lo. 773, 

AnnoUUimiH • CODSd. (imh r. Sriillh (18S:0, 1*2 Q. B. I). 

121. Refd. Horiioi r. r’udmun (IHSdJ, CtCt L. J. M. (*. IIU. 

1846. Stones on repaired highway - 

Insufficient warning during nlght.j-A local sur- 
veyor of highways, in repairing a road, placed 
sfones <her(*orj, <te alloww^l them to r(*main at night 
insunieienlly fi'nced without sunicieut light to 
warn the puldic against the obsinictum: — Held: 
lie was properly convicted under Highway Act, 
1836 (c. 60), H. 72, notwithstanding that he might 
also have la*en guilty (d an offence under sect. 66. 

The facts state<l disclose a wilful obstruction of 
the liigliw'ay within the Act. It was a wilful 
obstruction, in tl»e HonH(‘ of being purposc'ly ])laced 
there (boiU) (’oi.KinixiK, (’.J.), — Pkahnlky r. 
Ohmshy (1879), A ('. P. 1>. 136 ; 43 J. P. 381 ; 27 
W. H. 823. 

Annotatiou . CODSd. («ull> r. Sinilli (18s:(), 1*2 B. I) 121. 

1346. > - - Omission to remove obstruction 

- -After notice.]- In onler to constitute wdlful 
o))striiciion of a liigbway w'Uliiu lliglnvay Act, 
1836 (v, 60), 8. 72, it is not necessary that there 
should bt? any act ot commishion, but lb<» off**tu*<‘ 
may in* coinplcli^ by an omission on the part 
of the pci*son whose tluiy it is to reIno^e an 
obstruction to do st) after notiee. 

H. was occupier of lands thnnigh whb'b a high- 
way was made 26 fi*et deep, tlie soil lunng marly 
bi the retaining wall p<*rpendicular. Owing to 
rains t<ni loads of soil fell on the highw'ay A:> 
notice W'as fnMpieiitly gi\en Ui (1. to ivinove the 
same which he oinittiMl to do. 'riie wall had been 
tHH'iisionally repaired by (1. (J. being summoned 

iiiuier Highway Act, 383.6 (c, 60), s. 72; Held: 
he was rightly convictetl of wilfully obstructing 
the highw'ay l>y allowing tin* Si>ll to lie on tin* 
highway. (Jui.i.Y v. Smith (1883), 12 Q. H. I>. 
121 ; 63 h. ,1. M. r. 35 ; 48 ,3. P. 309. 

. Consd. llmlboi) r. Bri\>, IHllT] 1 K. B. f»‘20. 

1347. - - - Collection of crowd— Street 

orator.) Hesp. was suintuoned under Highway 
Act, 18.35 (c. 60), 8. 72, for “ wilfully obstructing 
the five passage” of a highway. It w'a« proved 
tliat he stood on a clvaii* in the highway A: addressotl 
a liu’gt* cixiwd of piuwons who liad collectiHl mund 
liim. There was space for vidiicles A: foot- 
passimgers to pass to A: frt> out/side the crowd, but 
to have attempted to have w'alked or driven mTotw 
that mrt- wliere applt. A: the eix»wd wvro stationeil 
would liavo btvn attemied with inconvenience 
& danger ; — Held : applt. was guilty of wilful 
obstruction of the free passage of the highway 
within wvt. 72 .— IIoknkb r. Papman (1880), 


65 L, J. M. C. 110 ; au6 iiom, Homkk v. Oadkak, 
64 L. T. 421 ; 60 J. P. 454 ; 34 W. R. 413 ; 2 
T. L. B. 407 ; 16 Cox, C. C. 61, D. C. 

1848. Street singer.] — A person, 

by singing hymns, occasioned a crowd to assemble, 
& thereby obstructed a certain highway within 
the metropolitan police district. An information 
was accordingly preferred against him by an 
inspector of police, under Highway Act, 1836 
(c. 60), 8. 72 : — Held : (1) the provisions of that 
sect, were applicable to highways wdthin the metro- 
politan area ; (2) a prosecution under that sect, 
might be initiated by any one, & therefore the 

S roceedings taken by the police were valid. — 
!A(*k V. lioiMEB (1887), 57 L. J. M. C. 37 ; 56 
L. T. 713 ; 51 J. P. 093 ; 10 Cox, C. C. 263 ; sub 
nom, Bach v. Holmks, 3 T. L. R. 664, I). C. 
Annotaiioim : — As In (2) Held. B. r. Stewart (1890), 05 b. J. 
M. C. 83: Oiobler v. Mannitisr. I1900J 1 K. B. 700. 
(Jrnerally^ Mentd. Keep v, St. Mar>'’fi, NenJiigton, Vestry, 
Austin V. St. Mary’s, Newington, Ve<trj% 11894) 2 Q. B. 
521. 

Assembly of crowd generally, see Sub-sect. 1, P., 
jfosL 

1349. — Tree blown across footway — 

Omission by owner to warn passengers.] — Whore 
a tree, blown down in a violent gale, has fallen 
across a highw'ay so as to cause an obstruction 
thereto, the occupier of the land upon which the 
tree was growing is under no obligation by Highway 
Act, 183.6 (c. 50), 8. 65 or s. 72, to light the tree or 
to w'arii pei*sons passing along the liigliw'ay of the 
exisUTice of the obstruction. —Hudson v, Bray, 
11917J 1 K. B. 620; 86 L. J. K. B. 670; 116 
L. T. 122 ; 81 J. P. 10,6 ; 33 T. L. K. 118 ; 61 
Sol. .lo. 231 ; 15 L. (J. K. 166, 1). (\ 

1350. Highways Act, 1835 (c. 50), s. 78— 

Cart & horse on highway— In charge of attendant.] 

Hindk V, Evans, No. 1311, ante, 

1351. - — Towns Police Clauses Act, 1847 
(c. 89), s. 28 —Caravan near market place— Sale 
by auction to crowd.] — B. obtained for a binall 
]mynient l(‘a\e of the iiuiirovenient comrs. of a 
tow'ii i<» put his caravan on a strip of land near the 
market place, A: sold his goods ihen^ by auction. 
A cixnvd coUecU*d Ac stood in the market ; — Held : 
H, was improperly convicted under above sect, 
for wilfully causing an obstruction in a public 
Ihoruuglifare. --Hall r. Ward (1876), 33 H. T. 
170; 40 ,T. 1>. 213. 

Aiuhtiation . Reid. IHuncr i. (’uduiaii ilsso), 53 1. J. .Nf. 
no. 

1352. Walking abreast.j 11. r. Lonu, 

im*. J.I., No. 1721, jtosi. 

1363. -.] 11, r, WlUAAMs, No. 

172.6, post. 

1354. Cart & horse unattended., - 

CiiLL V, ('AiusoN A: NTkld, No. 1339, attfe, 

1355. Metropolitan Police Act, 1839 (c. 47), 

s. 54 (6)- Rubber tubes from vacuum cleaner — 
Elevated across pavement.j - Dunn v. Holt, No. 
1310, ante, 

(’. 1 nappreciublv Obsirmtiun, 

NfV Set I, 2, sub-sect. 8, //os/. 

1), Obsiruciion in Footivuy, 

1356. Ploughing up footpath — Through fleld - 
Claim of right.] — On on information a^nst B., 
the occupier ot a Held through wdiich a highway or 
public footw’ay ran, for wilfully destm>'ing the 
surface of such highway, it was pi-oved that B. 

{ dougbeil up i>art of the footway : — Held : the 
ustices W'cre warranted in convicting B., Ab it was 
uiimaterial that B. had often before done so, 
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& claimed a right to do so. — ^BiiACKENBOROUGn v. 

Thobsby (1869), 19 L. T. 692 ; 33 J. P. 665. 

Annotatwn : — Consd. Deniils v. Good (1918), 88 L. J. K. B. 

3SS. 

1357. .] — There may, in law, be 

a dedication to the public of a right of way, such 
as a footpath across a Held, subject to the right 
of the owner of the soil to plough it up in duo 
course of husbandry, & destroy all trace of it for 
the time. 

As far as living memory went, the occupier for 
the time being of a Held over wdiich a footpath 
crossed had been in the habit, in duo course of 
farming, of ploughing up the whole lield, &; so 
destroying the footpath. Tliere was no evidence 
of the existence of the footpath before living 
memory : — Held : the infercMice to be drawn was, 
that the owner had originally dedicatinl the right 
of way to the public, subject to this right of 
periodically ploughing it up. 

Suppose a swing-bridgi' dedicated to 11 lo public, 
but to be opened at times when it is necessary to 
let ill the ships of th(‘ person dedicating ; suivly, 
that can be done. What is that but the piH'sent 
case? (CocKHUiiN, — Mkiicku r. Wooihiatk 

(1869), L. K. 5 Q. H. 26; 10 H. cV: S. 822, 29 
L. J. M. (1. 21 ; 21 L. T. 458 ; 24 J. P. 261 ; 18 
W. H. 116. 

^Innf^tafiona - Folld. Arnold r, Blak<T (1S7I), h. It. fi 0. B. 

4:iJ : v. Good (19KS1. hS L. J. K. B. :tss. Refd. 

(iroeuwloh Board of Works t\ JNfand^loy (1870). 39 B .1. 

Q. B. 20.'» ; Arnold r. Holbrook (1S7.1). i'2 h. J. Q. B «o ; 

>pu*o r. PtMcock (1 ?n 7.')), 39 J. 1’. ; Bundle v. Ileailo, 

(|S9hl 2 Q. B. h3 ; A.-G. r. ITonn r (No. 2), (1913J 2 Ch. 

1 10. 


1358. — .J— H., b(‘ing the occupier 

of land over which a public footpath existeil, 
jdoiiglied it up. On in format ion against liini 
under Highway Act, 1825 (c. 50), s. 72, witnesses 
proved that the lield had one(» lu'cn a grass 
common ; that it had about thirty years ago been 
ineU)sed eVs cultivated as arable land, but no witness 
remembered wdicther it had been ploughed up 
until about thirteen years ago, since whi<*h time 
it bad been somelirne.s ploughed up: — livid: the 
justices were right in presuming that the roa<l 
liad not been dedicated subject t<j the occupier 
plougliing it up, iSi they had rightly convicted 11.— 
Hahbihon r. Hanby (1870), 21 J. 1*. 7.59. 

1359. - — Pltf. was tlic occupier 

of an arable fi^dd, across wbich a footway from 
time imiueniorial liad boon used by every person 
at his pleasure ; but pltf. As his iircdecessors had 
also from time immemorial plough<;d up the 
footway when Ac in such parbs as they thought 
lit, A: in other x)arts lifted the plough a<To.ss it. 
Defts. w<‘iv surveyors of highways, A in order to 
repair the footway placed materials on it, making 
it a hard causeway, so as to prevent x>ltf. from 
ploughing it up : —lield : the footway wa.s a 
highway, wJiich it must be assumed lia<l been 
dedicated to the public subject to the condition 
that the owner of the soil might ])Iough it up, & 
there could at law be such a limited dedication ; 
Ac defts. were therefore liable for the trespass. — 
Arnold v. 14ia.ker (1871), L. K. 0 Q. B. 422 ; 40 
L. J. Q. B. 185 ; 35 J. P. 775 ; 19 W. B. 1090, 
Ex. Ch. 

Annolalirms : — FoUd. Arnold v, ITolhrook (1873), 1j. H. H 

g B. 96. Reid. A. -G. u. Horner (No. 2), (191 3J 2 <Jh. 110. 

J — Arnold v. Holbrook, 

No. 515, anie 

1301. Conversion of field into arable land— 

Under Defence of the Realm Regulations —Invalid 
authority.] — Applte. were the occupiers of two 
grass fiidds, across wbich there luid from time 
immemorial been two public footways. Under 
regulation 2 M. of Defence of the Healm Uegulations 


J. ^\*OL. XXVI. 


the War Agricultural Executive Committee 
requlr^ applte. to plough up certain grass landt 
namely, tne two fields in question. Applts. 
ploughed up the fields, footpaths & all, Ac ^25? 
convicted under Highway Act, 1835 (o. 50), 72, 

of wilfully destroying the surface of the footpaths : 
— lield : the conviction was right, as “ highway ” 
in the above enactment included^ a public foot- 
way, A: as the regulation under winch applts. wore 
required to do t/he ploughing did not authorise 
the committee to oilier the ploughing of public 
footpaths. — Dknnis & Sons, l./rn. v. (Igod (1918), 
88 Li .1. K. B. 388 ; 120 L. T. 88 ; 83 J. P. 110 ; 
35 T. li. B. 93 ; 17 L. H. E. 0, D. 0, 

Claim of right— Dedication subject to right to 
plough.] — See Sect. 2, sub-soct. 6, post* 

Riding & driving on footpath.]— Sub-soct. 15, 
post, 

1362. Cellar opening into pavement —Inter- 
ference of third person -UablUty.l— A triidc'sman, 
w'ho lias a cellar opening upon tlie public street, 
is bound, when he uses it, to take reasonable care 
that the flap of it is so placed & secured, as that, 
under ordinary circumstances, it shall not fall 
down ; but if the trad<*8man Inis so placiul Ac 
secured it, Ac a wrong-doer l]ir()W8 it over, the 
tiiwiesman will not be liable in damages for any 
injury occasioned by it. — D aniiols r. PG'in'ioii 
(1839), as I'eported in 4 C. & P. 262, K, 1*. 
AnuotiUion : Consd. Clark r. (’Imiubers Clh7S), 3 Q. B. 1). 

327. 


1363. Defective condition —Liability of 

landlord or tenant.] * Di^ft. let premises to a tenants 
under a lease by which the lattcT coviMianted 
to keep them in n'pair. At tatshed l^o the houst^ was 
a eoal cellar undtT the footway, with an apevturcj 
covered by an iron ])lat(* which w’as at iht' timo of 
the demise out of repair Ac dangtTous. A passer-by 
in con8o<|uenc(* fell into the aperiurt* Ac was injured ; 
— Held : (1) the obligation to ri'pair being by the 
letise cast upon the tenant, the landlord was not 
liable for this accident ; (2) the provision in Metro- 
polis Management Act, 1855 (c. 120), s. 102, made 
no difbTence in this respect. — P bkity r. HiCK- 
MOHB (1873), L. H. 8 U. P. 401 ; 28 H. T. 701 ; 37 
,T. P. 552 ; 21 W. H. 732. 


A.nioUtionH: .N to (I) Foild. Gwlunoll v. JOanirr (iS7;*). 
li. U. 19 G. B. Consd. Hall v. Norfolk, iBjlbll 

2 <’h. 491. Reid. Ni'lHon v. Blv(^ri)ool BrowtTy Co (IS77), 
2 (k P. D. 311 ; Heaven v. INsuler (ISS2), 30 W. B. 749 ; 
Barham r. linwieli Hoek <’otnr’<. (ISSf)), r>4 L. T. 23 ; 
Jimes V. Bew (1910), 103 L. T. 165. 


1364. Improper user by Injured 

person.]— (1) A. was injured by the giving way 
of a grating in a xiublic footway, which was usisl 
for a coal-shoot Ac for Jetting light into the lower 
part of tlie promises adjoining. 27 h*so premises 
w^ere at the time of the accident under lease to B.. 
who convmiantcd repair Ac keep in rc'pair all 
except the roofs, main walls, Ac main timbers. At 
the time of the demise the grating was unsafe ; 
but tluTO was no evidence* that (^, the landlady, 
liaxl any knowledge of its unsafe state ; Ac the jury 
found that no blame was attributable U) her for 
not knowing it :—Ifeld : upon the authority of 
Pretti/ V. liickrtiore. No. 1362, ante; no action was 
maintainable against (J. . , ^ . 

(2) At the timo of the accident, A. was not 
passing along the way, but was standing on the 
grating t>o talk with a person at a window above it : — 
Held : A. was not making an lmi>poper use of the 

(1876), L. E. 10 


C. F. 658 

Annotation 

105. 


32 L. T. 8,25. 

—Ab lo (1 ) Refd. JoiiOH V. Bew (1910), 103 L. T. 


j[355, .] — Bbaithwaith v* 

Watson (1880), 6 T. L. K. 331. 
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Sect. 1. Nit^ft mces: Suh-sect^ . 

1366. * .1 -riif. was injured 

flirou^fi a (Iffcct in ihe condition of » 

in the pav(‘inc*iji in front of a house let by deft, 
on a we<*kly tenancy. Tlio evidence sliowed that 
the defect had existc*d for some months before the 
accid<‘n1, hut was conflicting as to whether the 
a<*cident w/is owing to the* neglect of the tenant to 
hfcure the jdatc* j^roperly, or to the defective state 
of th<‘ flagstone, or to tlie prc*8C‘nce of clay, which 
prevenf><*d the plate from fitting. The county 
ef. judge dir(‘ct/ed a verdict for pltf., the amount 
of daiiuig('H lieing agrec'd. On appeal : — Held : 
it w#iH a question for the jury whether the 
injury was cauft(‘d by the n(‘gligen<^e of the 
terwuit, or by a structural <i(*fect existing at the 
dale of the origirud hdting, for which deft, would 
be liable, A then* must bo a nenv trial,- JloWKN v. 
Anukiihon, |lHfl4j 1 Q 15. 104; 58 J. P. 213; 
42 \V. H. 230 ; 38 8ol. Jo. 131 ; 10 K. 47, D. C. 
Annofiiinms : Mentd. ^iinnion** v. Crnfl«loy, [1922] 2 K. 15. 

!>/> , MoIIhwh r. J.ow, 119231 1 K. 15. 622 ; Qmjen’B Club 

< •HTil( iiH KHtati'B V. lllKncll, flD241 1 K. 15. 117. 

1367. - -- Removal of cover -Liability of master 
for servant’s act.] - The carman of deft., a coal 
nif'n’luml, for the j)urpose of delivering coals at 
th(‘ prerniseh of a cusLnner, removed an iron 
plate in the footway which covered an opening 
communicating W'ith the coal cellar, l^ltf. w^as 
])/jsHing a If mg the footway at the time. The car- 
man g*i\e her tjo W'arning that the j)late wius tiiken 
up, A iu eonsecpience of his negligence in not 
taking flue preen ul ions without any want of duo 
rare on lu'r part, she fell int^fj the opening A sus- 
tained injuii(*s. In an action against deft, for 
negligencf' : - ITcUl: ho w'as responsible. — 
WmucLKY V. Pki’PKR (1877), 2 Q. 15. D. 270 ; 40 
L. .1. (^ 15. 430 ; 30 li. T. 588 ; 41 J. P. 424 ; 25 
W. H. 007, 1). (\ 

^Inrxitiifwn . Retd. Dulo' r. (’ournge (1882), 40 J. P. 16.'5. 

1368. -- - Flaps projecting Into street— Liability 
of contractor.] A bit'wery co. employed an 
independent contraoUir to d<diver some b<»er to a 
tied bouse wbieh abutted on the liigbway A the 
eellar flaps of w'liieb oceupied tlio greater part of 
the i»aveinent. 'the bei’r, at the recpiest of the 
oeeupier of the lic('nsed prenuH<‘s. wa.s dcdiveivd 
by the eannati iutf» th(» etdlar, the flaps of wdiieh 
vv(*re turiuHl bn<*k by the eannaii. Pltf., who 
was piiHsing alor»g the pavement, w;us tripped by 
the flaps A fell into the eellar, A was injured: 
field: tb(' brewery eo. W'oiv not liable to pllf., 
as they had imt einplojed the e<»ntraeler to do 
work on the highway wbieh was daiig(*rous to the 
juiblie, nor t^> interfere with the surface of the 
liighw'ay, A therefoiv they were not liable for 
tb(‘ lU’gligent nets of the eontraetor. Wikmon v. 
IIOIUJSON’S KlNUS’rON IIUICWRIIY ('o. (Ifll5), 85 
li. J. K. 15. 270 ; 113 L. T. 1112 ; SO J. V, 39 ; 32 
T. T.. n. 00 ; 00 Sol. Jo. 1 12, 1). (\ 

1369. Grating over area - Accident due to exces- 
sive crowd - Liability for repair.] -Robbins r. 
JoNKs, No. 1500, pout. 

1870. Defective stop-cook box — Projection above 
pavement -Liability of Metropolitan Water Board.] 

- Pltf. w^as walking along the pavement when tlio 
troe of her boot w*ent into tho circular orifleo of a 
ston-eock box which was part of deft«.’ water 
system, with the result that she sustained porsoniU 
injuries. The stop-cock box had been constructed 
by the Ijambeth Waterworks (k>., who w'ore defts.* 
predf'cessors, under statutory authority. It had 
an opening 2^ inches In diameter A 8J inches 
deep to the point wdiero tho spindle was niached. 
It wjvs tile practice of defU. to All up tho space 


between the spindle A the level of the pavement 
by means of a tight wisp of straw ■with mud or 
earth on top of it for the purpose of protecting 
the mechanism against frost A grit. Upon the 
occasion in question this wad reached ■within 
1 inch of the top of the stop-cock box ; — Held : 
the original construction of tho stop-cock box 
was la\^ul ; there was a duty to supplement tho 
construction of the box by a wad, but there 
was no duty on the part of defts. to renew a wad 
which in course of time had become worn, A from 
the above facts the judge might infer that alter 
tho occasion of the last user of the stop-cock 
box in question either no wad was put in or an 
insufficient one, A accordingly he was justified 
in coming to the conclusion that defts. were liable. 
— Osborn v. Metropolitan Water Board 
(1910), 102 L. T. 217 ; 74 J. P. 190 ; 20 T. L. R. 
283 ; 8 L. G. R. 170, D. G. 

Aunniation : — Consd. KoBcnbanm v. Metropolitan Water 

Board (1910), 103 L. T. 739. 

1371. .j-Pltf. caught the heel 

of her shoe in a stop- cock box iu the pavement of 
a highway, A, falling U) tho ground, sustained 
personal injuries. The stop-cock box was placed 
in jiosition by the* predecessors of the Metro- 
politan Water Board under statutory authority. 
A large number of these boxes were in existence 
in London. For some time it had been the 
practice of tho servants of the Board to stop up 
c*ach hole with a jilug or wad of straw with earth 
or mud above it. These plugs wctc renewed 
three times a year. On the occasion of the accident 
it wiis proved that the plug of slaw had become 
so worn as to leave a hole some two inches deep. 
In an action for damages for negligence : — Held : 
there was a duty on the Water Boaid to the public 
to ke(*p tho holes properly plugged with straw, 
A having failed to discharge this duty, they were 
liable in damages. — Rosenbaum v. Metro- 
politan Water Board (1910), 103 L. T. 284 ; 
74 J. P. 378 ; 20 T. L. R. 510 ; 8 L. G. R. 735 ; 
on appeal, 103 L. T. 739, C. A. 

- Refd. Ibitt v. Mo*ropoli1an Water Board 

(1911), U L. G. K. 307. 

1872. Duty to maintain on occu- 

piers supplied.] — Metropolitan Water Board 
C’harges Act, 1907 (c. clxxi), s. 8, a))plies to 
existing service pipes os well as to pi])es A their 
fittings hereafter to come into existence on the 
request of ovners or occupiers. 

Pltf. caught her foot in a stop-cook box in a 
str<H*t oiitsicle a house, A ftdl A sustained injuries. 
The stop-cock box in question, wliich was out of 
rejiair, hiul been constructe<l in the time of defts.’ 
predecessors, A was (‘onnected with the com- 
munication pipe which earned lh<‘ supply of 
water fwiin dt^fts.’ main to tho house outside 
wliich tho accident occurred : —Held : the obliga- 
tion to maintain the stop-cock box was upon the 
o\vner or occupier of the house A not upon defts., 
A therefore pltf. was md entitled to recover 
against ilefts. — Batt r. MrmioroLiTAN Water 
Board, [1911] 2 K. B. 9(55 ; 80 L. J. K. B. 1354 ; 
105 L. T. 496 ; 75 J. P. 545 ; 27 T. L. K. 579 ; 55 
Sol. Jo. 7U . 0 L G. R. 1123, G. A. 

Amu^aiion : — FoUd. Mist r. MetropcllUti Water Board fc 

CYoaiidlLdUlS), 81L. J. K B. 2041. 

1373. Defective meter-pit — Water supply for 
purposes not domestic— LiaMllty of persons sup- 
plied — Metropolitan Water Board Charges Act, 
1907 (c. clxxi), s. 16.1— Pltf. was injured owing 
to the dangerous condition of a water meter-pit 
cover in tho highway within the district of tbe 
Metropolitan WaWr Board : — Held : the owners 
A occupiers of the premises, for the supply of water 
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to which this cover was part of the apparatus, 
were priwd facie liable, & the Water Board was 
not liable, the former, under sect. 16 (1) having to 
maintain such apparatus. — Mist v. Metropolitan 
Water Board Creamilk, I^td. (1U15), 81 
L. J. K. B. 2041 ; 1 13 L. T. 600 ; 79 JT. V, 495 ; 13 
L. G. K. 874. D. 0. 

1374. Interference with stepping stones over 
stream — Highway Act, 1835 (c. 50), s. 72.]— Sut- 
cliffe t7. SOWERBY JIlGHWAYS SURVEYORS, No. 
G12, ante, 

1375. ,] — Ex jK Whittaker (1869), 

23 J. P. Jo. 84. 

1376. Erection of steps on footpath— Claim of 
right.] — Fisher v, Prowse, Cooper v. Walker, 
No. 06, ante, 

ScCy farther^ Sect. 2, sub-scct. 6, 'post, 

1377. .] — II. V, Burt, No. 1337, ante. 

1378. Machinery moved across pavement — By 
trolleys & wagons — Claim of right.]— St. Mary, 
Newington, Visstry v. Jacobs, No. 587, ante. 

See, farther , Sect. 2, sub-sect. 0, post. 

1379. Carpet laid on pavement.] — No one has a 
ri^ht to place anything across a highway wliich 
might cause injiu-y to passenger (Smith, J.). — 
Watson v. Klus (1885), 1 T. L. U. 317 ; 49 
J. P. Jo. 148, 1). O. 

1380. Erection of posts in footpath — Right to 
obstruct — Liability for negligence.] —J ^amley v. 
East Betpokd Corpn., No. 1171, ante. 

Goods exposed for sale on pavement.] — iSVr 
Sub-sect. 1, K. («), 

E. Gates and Posts, 

1381. Erecting gate across highway.] (1) If a 
new gate bo erected across a public highway it is 
a common nuisance, although it bo not fastened ; 
& any of the King’s subjects passing that way may 
cut it down <fc destroy it. 

(2) A public nuisance may bo abated by a 

F rivato individual. — Jamk.s r, Hayward (1630), 
'ro. Car. 184 ; W. Jo. 221 ; 79 E. 11. 761. 

AnnolatUtns : — As to (I) Befd. Lodio v. Arnold (iri'»7), 2 
Salk. 4 j 8 ; Perry i?. Fjtzhowe (1840), 8 Q. H. 7/»7 ; Mercer 
V. Woodgate (1809), 34 J. P. 261 ; Campbell l)av>H r. 
Lloyd, U901J 2 Ch. 618 ; Pettey v. ParaoiiN. 11914J 1 CU. 
704. 

1382. Notwithstanding provision of keys.] 

It is an obstruction to a person’s free right of 
way if another person locks gates across such way 
& it is no answer to the complaint as to tluj 
obstruction to 8«.y tliat keys for the gates will bo 
supplied. — G ubot’h Estates, IjTD. v. Milnjsu’s 
Safes, Ltd. (1911), 28 T. L. K. 69. 

1383. Nuisance subsequently legalised by 

special Act —Omission to light at night — ** Reduc- 
tion of Lighting Regulations.]— A railway co., for 
the more convenient management of their station, 
erected in the public highway certain gate posts 
from which collapsible steel gates cjould be run 
across the road so as to close the entrance to the 
station yard. These posts were erected by the co. 
in contravention of their special Act, & in 1901 
were judicially held to be an obstniction U> the 
highway. In 1902 the co. obtained an Act which 
empowered them to maintain ” the posts &» 
gat^ to replace them, when necess^uy, on the 
same site. A licenced taxicab driver, while 


lawfully drivinff his cab on a dark rainy night 
along the public highway into the station yard 
collided with one of these posts, wliich was practi- 
cally invisible owing to the darkening of the st.reet 
in compliance with the Heduciioii of Lighting 
Regulations, therebj^ damaged liis cab. The 
post was in the condition in wliieli it was at the 
time of the passing of the Act of 1902. In an 
action by the cabdriver against the railway co. 
for damages for ncgligeneo : the accident 

arose, not from any overt act of the co., but from 
the existence of the gat<i jiost, which had been 
legalised by the Act of 1902, coupltHl witli the 
diminution of light necossitaU'd by the exigencies 
of the war ; the mera power to mainl^ain the post 
imptised no obligation on the co. ti> take reasonable 
precautions to warn the public of its existotice ; ^ 
the CO. was not guilty of negligence.-— Great 
Central By. Co. v. Hewlett, [1916] 2 A. C. 511 ; 
85 L. J. K. B. 1705 ; 116 L. T. 349 ; 80 J. P. 305 ; 
32 T. L. H. 707 ; 60 Sol. Jo. 078 ; 14 L. G. 11. 
1016, II. L. ; revsg. S. C. sab nom. llEWLifii^r r. 
Great Central Uy. (^o., 114 L. T. 713, C. A. 

Aniutiaitons : — Distd. MorriHon v. Shofflold Corpn., [1017] 

2 K. H. 866. Bxpld. Sheppard v. UlosHop Borough Uorpn., 

11921 1 3 K. B. 132. 

1384. Posts on footway.] - Lamlky v. East 
Retford Corpn., No. 1171, ante. 

F. Fail Tracks. 

1885. Ralls laid In highway -For colliery 
waggons.] —(1) Deft., being proprietor of a colliery 
made a rail-roa<l frt^m it to a Hi‘a-porl» town. 
The rail-rotwl was 400 yards long, k was laid innm 
a turnpike roail, which it narrt)W('d so far*, that in 
some places there was not a clear space for two 
cannag(»8 to piiss. Deft, allowed the public to use 
his rail-road, paying a toll : - Held : tlio facility 
thereby given to the general traflie with the sea- 
port, & particularly to the conveyanco of coals, 
etc., thither, was not such a convenience as justiOod 
the obstruction of the highway, (^u. : whether, 
upon an indietmeat for iuiiRane(* by obstructing 
a highway, it be a proper question for the jury, 
whether the general benefit to tJie public liy the 
obstruction be equivalent or superior t-o the 
inconveniences which thereby re.sult to some of 
the i)ublic. 

(2) By a local Art, authority was given to all 
Iiorsons to lay waggon-ways along or across any 
of the roads mentioned in the Act, of which the 
turnpike road in question was one, l>ut the parties 
so doing were to keep such roads in repair for 
twenty yards on each side of the waggon -way 
so laid down ; — Held: the Act did not authorise 
the laying of such waggon-way where then* were 
not twenty yards of rood on each side.— 11. v, 
Morris (1830), 1 B. & Ad. 44 1 ; 9 L. J. O. S. K. B. 
65 ; 109 E. R. 85L 

Annotation : — As to (2) Refd. U. v, Bradford Navigation Co. 

(1866), 6 B.&; H. 631. 

1386. .]- R. V. Ciiarleswortii, No. 

1336, ante. 

1337 , Street tramways.]— A person, with- 

out the authority of Parliament, but with the 
concurrence of by virtue of a contract wih the 
vestry of the parish, laid down in one of the streets 
of the metropolis a double lino of tramways on 


PART IX. SECT. 1, SUB-SECT. 1.— E. 

1 . routs supporting statutory ** sign- 
horae, which she was 
driving aloDg the highway, bocame 
frightened, the vehicle to which it was 
attached was brought into collision 
with one of the powtH siipiH»rtlng the 
** signboard *' required by statute to 
l:»e crcctM aenws the highway /f^W ; 


the pfwtH would not riooeesarily be an 
Indictable ni]iHai)cc^*--HouLK v. Grand 
Trunk Kv. Co. (1871), 21 O. P. 308.— 

CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— F. 

m. /tolls laid in highway — 6Stre«i 
tramways — Hail above level of highway. ^ 
— A rail was above tbo level of the 


roadway, contrary to the requircmcnlM 
of a tramway co.’h charter. Sc Udiig a 
street olistniotlon unauthorised, was a 
nuisance. — J ovck «. Halifax Htiucict 
ItY. (^o. (1892), 24N.H. 11. 113.— CAN. 

n, OroQved rail.] — 

Defts. had statutory authority to 
construct Sc operate a street raUway 
along the public streets of a city. Tbe 
R E 2 
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Sect, 1, — Nttiaances: Suib-^ect. 1, 0» &HJ\ 

which omnibuses of a peculiar construction plied 
for hire. These tramways were dangerous & 
inconvenient to many of the public, as the wheels 
of vehicles skidded when crossing the tramway, 

& horses which put their feet upon it were startled : 
— Held: {!) this was a public nusiance, even 
thou^ those tramways might be for the con- 
venience of the public generally ; (2) what was 
here done could not be looked on as a mode of 
paving the street & consequently not within the 
powei-s conferred on vestries by Metropolis 
Management Act, 1865 (c, 120), s. 98. — K. v. 
TiiAiN (1802), 2 B. & 8. 040 ; 31 L. J. M. C. 109 ; 

0 L. T. 380 ; 20 J. P. 409 ; 8 Jur. N. 8. 1151 ; 10 
W. K. 639 ; 9 Cox, C. C. 180 ; 121 E. K. 1209 ; 
previoua proceedings, 3 E. & F. 22. 

Anifudaii<yn$ : — Ab to (1 ) Consd. Braclbiirn v. MorriH, Morris ». 
Brodborii 3 C'h. D. 812. Reid. PiioUco Tram. Co. v. 

Oreeiiwich Union (1873), L. U. 9 Q. B. 9; He Bidder & 
North >^tafIor(ihlilr« lly. (1878), 4 B. 1). 412. As to (2) 
Contd. A.-O. I'. ('mnbiidge ConmiinerH OaH Co. (18G8), B. 

<1 ICq. 2H2. Apld. A .-(1. r. Bui ki r ( 1 900), 83 L. T. 246. Reid. 

U. r. Uiiiim KliiRtiont Klcotrie Tt‘H'jrrai»h Co. (18G2), 

31 L. J. M. (’. IGG : H* Biddfi A North SlaiTorcIhhlre By. 
(1878), 4 g. Jl. J). 412 ; Bur\e> v. Tnno B. ]). C.. {1903J 
2 ( J». G38 ; 8hi‘iiHKl»uiM U. J). C. r. (1904), 68 J. B. 

396. 

1888. .]- A.-(i. V. Barkek,No. 1334, 

(wie. 

1389. - • “ Temporary line during repairs.] 

ihuKcd rails laid down by coniraciorH in a 
tlinroiiglifan' for ilie i(*rnporary continuance of 
(lamway traillc during liio operation of recou- 
nt ructing tlu* tramlines for electrie traction are 
not aulhoriHed by liiuidon County Tramways 
Electrical Cower Aet, 1900, s. 0, ns woi k “ necessary i 
for adapting" tbe iim* "to bo so \\oiked.""--- 
Tii.iiJNO (T.), li'in. V. Dk'K, Kkmb ^ Co., [1905] 

1 K. H. 502 ; 71 I.. .1. K. lb 3,59 : 92 E. T. 731 ; 
09 J. 1*. 172 ; 53 W. H, 380 ; 21 T. E. It. 281 ; 49 
Sol, .lo. 299 ; 3 L. C. It. 309. 

O, lireakitig Open or Failing to He hist ate 
Hoad, 

1390. Breaking open - Digging In highway. |~ - 

It. r. Shkldkkton (Inuabitantr) (1007), 2 Kob. 
221 ; 84 E. Jt. 138. 

1391. - ' ' Defective replacement.] Deft. 

«‘ini)lo>ed 1*. to clean out a drain which was on 
dell .’s buid. 1*. was not in d<‘fl .’s stTvii'e, but was a 
<-oinmon labourer, selected by deft, on aecouiit 
of bis bn\ini; dug the <lrain originally. I*, cleaned ' 
out the drain witliout assistance from aii> other 
person, tV without the furl her direct iomu* inspection | 
of deft. 11c n'ceived 5.v. for the job, fixmi deft, j 
In the cours<* of cleaning out the drain, V, UH»k up 
part of an adjoining liighway, A replaceil the same 
III an improper manner iV w'lth insutticieiit 
materials, in consequence of which pltf.’s horse, 
passing along the highway, was injured :--iicW ; 
r. w*as not an indep<*niient contractor, but w^as 
acting as the servant A: under the coiitnd of deft., 
A: deft, w’as responsible to pltf, for the injury. — 
Sadbf.u r. llKNUorK (185.5), 4 K. A: B, 570 ; 3 
(\ E. B. 700 ; 24 E. J. Q. B. 138 ; 24 E. T. O. H. 
233 ; 1 Jur. N. S. 077 ; 3 W. K. 181 ; 119 E. K. 
209. 

Annotaiums;- Contd. Turner r. O. K. By. (IS?.**), 33 
J., T. 431. Reid. WlMrett e. Fox (1S60), 11 Kxeh. 832; 
Art ay r. Coteniun (1867), 0 \V. B. 34; Abraliain r. 
UeynoltlH (1880). .6 11. N. 143; JohUfon e. Ltndstu 


Mitchell & Booker, [1924] l*K.^:^^762r^ Eight Soc. r. 

Compare No. 1403, post, 

1 vSl* 4Tic K <'«««>• 

Annotations : — ^Ezpld* 

S33* OC# »>^WM*** w« vAAajuAA V V/\/UXLi/V \->UlJriC*1l 

ssl! S'. ^^^dTm8): 


l. Mcrccr a. Woodprate (1869), 10 B. & s 
& Monmouthshire County Council c 
Jm 1C« 13a 803 1 Dfinnifl ti. ncnwx 


1393. For water pipes— Negligence.]— An 

action on the case may be maintained against 
an iiicoriiorated waterworks co., w^hcie workmen 
employed by persons who contract witli the co. 
to lay down pipes for conducting water through 
a public street do the work in a negligent manner, 
whereby an individual passing along the street 
receives an injury. — Matthews v. West London 
Water Works Co. (1813), 3 Camp. 403, N. P. 

Annotations : — Expld. Hall v. Smith (1824), 2 Aiiig. 16G ; 
Bapuon v. Cubitt (1842), 9 M &. \V. 710. Consd. 0\eitu]i 
V. Freeman (1862), 11 C. B. 867. 


1394. For gas pipes.]— A.-G. v, Sheffield 

Gas Consumers Co., No. 1063, post, 

1395. .] — R. V, Longton Gas Co., 

No. 101 8, j}osi, 

1396. Highway Act, 1835 (c. 50), s. 72.] 

- A gas CO., not established by any statute, 
obt.ained the consent of llie local board acting 
under 11 A:- 12 Viet. c. 03, to take up the streets 
to lay pipes to sapjOy the inhabitants with gas. 
The inanng(T was pro(‘eeded against under 
lUgbw^ay Act, 1835 (c. .50), s. 72, for causing injury 
A: damage to the Jiigbway Jleld : dtdi. wa.s 
liable to a penalty, as this was not woik autliorisod 
by the local board undiu* 11 A: 12 Viet. c. 03, s. 68. 

- llAWKiNb V, Robinson (1872), 37 J. 1\ 002. 

1397. For sewage purposes- Accident due 

to contributory cause- - Waterspout in unfenced 
sewer.] — An incoriiorated water co. created a 
nui.sauce in a public highway by leaving unfenced 
a stream of water which they had caused to spout 
up ill it. The horses of pltf. wen* frightened. A: 
swerving from it fell into an unfenced (‘xcavatiou 
in the highway made by eontrai'tors who were 
constructing a S(*W'er, A: were thereby injured : — 
Held: the water ci». A: not the contractors W'oro 
the parties liable.- Hill v. New River Co. 
(1808), 9 H. At S. 363 ; IS E. T. 355. 

Aunolat loos rhihl r. llt aru (1871), L. B. 9 EmIi- 

176; I'lurlc r Chninbris (IS78), .‘I g. B. IL 327. Mentd. 

W uhl-BUnulfll r. Htepbenh, 11926] A. C. 96G ; Hi l*oloijils& 

Fuim*.****, \\Ilh>, [1921] 3 K. B. .■)60. 

1398. — - Grant of private road as public road — 
Rights reserved regarding drainage— Trenches un- 
necessary for drainage.] — Niroi.r. Beauaiont, No. 
413, ante, 

1399 . New road not dedicated to public— 

Trenches for drainage.] — Deft, while erecting 
houses upon land adjoining a new road, wdiich 
liad not been dedicated to the public, had dug a 
trench across the road for tbe ])urpose of making 
drains. IMtfs.* servant, while driving pltfs.' 
horses along the road after dark drove into the 
trencli, no lights having been placed to wain 
persons using the road; — Held: deft, had not 
bt*en guilty of any negligence, there being no duty 
cast upon him to protect any one using the road 


city. liAViug nokH'ted oars with a 8t«n- 
dam wheel, imkhI grwuviHl rulk 
ciuixtructed for carrylnir the wheclM : 
IteM : tho ulat'intf of the grooved rail 
Oil tho public Htreet did not oousUtutr 
a nulBunce. — Bkoina Cawtaok Co,* 


Lti>. r. Keoina ((Tty) (1916). 31 
W. L, K. 1141.-^ CAN. 

o. Switch c^ iWTricf track.] — 

Hr SlTlRKV MVNICirAlATV A (lliEAT 
NOKTIIERV IlV. <’o. (1913), 2.6 W. L. B. 
881.— CAN. 


PART IX. SECT. 1. SUB-SECT. 1.- O. 

p. Hr caking open — For tcU graph 
Halifax (City) r. Nova 
HotrriA Electric Teijcorai*h Co. 
(1869), Coch, 83.— <5AN. 



Part IX. — ^NtnsANCES and Rbbo^ies. 


421 


1400. Stone & earth removed — Improperly 
l^arded.j If A. employs U, to do an act which 
necessarily involves the coimnittiiig a ]>ublic 
nuisance, A. is liable for damages sustained by a 
third person from tlie negligence of B. in doing 
the act ; as where A. employs B. to open a public 
street, A& lay down gas-pipes under circumstances 
which necessarily create a public nuisance, B. 
leaves the stones <te earth removed fiom the 
excavaUons improperly guardcHl & lighted at 
night, if a third person at night fall over the stones 
& I'ubbish where D, plaeod them, As sustain dainnpee. 
A. will be liable iu an action to siieli tliii*!! person 
lor the damages. — Ei.us i\ Siiki’fiki.ij (Ias t'ox- 
sumehs Co. (1«o3), 2 E. & 11. 707 ; 2 L. H. 21i» : 
23 L. J. g. B. 42 ; 22 E. T. O. .S. 81 ; 17 J. V. 823 ; 
18 Jur. 140 ; 2 W. 11. 10 ; 118 E. 11. 

EMld. & Distd, Sndlor v, HonJofk (Ks.-i,'*). 1 
Pi. & 1». TiiO. Consd. Ifolii r. Sit lintflitiuriK* 6: ShoeriH**.** 

/ ^ R®ld, 11. V. JiOiiKfton ti.iM (. o, 

(1860), 0 .lur. N. .S. ({()] ; IJniicr r. Hinitfr (1802), 7 
H. N. 820 ; niakr v. Thirst (isO.J), 2 11. 8: (\ ‘it» ; (irav 
V. Pulloii (186*1), .1 U. tc s. 1)70 ; rrawftinl r. C’diiMctt L. li. 
(1801), ijj .1. 1*. Jo. 218; Jii'lvcdt'rt* P’lsli (inano Co. r, 
Uaiiiliaiii Chemical Workw, reldiituii I’artruljfc, Iiul 
( oopc V. Raliilmm (’hem lea I Workw, l'’eldm.vn 8c I’aitiidjro 
110*20J 2 K. Ji. 487. MeDtd. l*U’kui‘(i i\ Smith (18(51). 10 
C. 11. N. S. 470 ; Seraiulat r. Saisse (IsOO), Ij. il. 1 p. C. 
l.*)2 ; Rower v. Pe.it e (187(5), 1 g. H. 1). :{21. 


1401. Defective reinstatement - Company with 
statutory powers.]— AVhere a imblic co. has the 
right by law of taking up tlie pavement of Ihe 
strei't for the purpose of laying down pipe.s, tlie 
Avorkmen tliey employ are bound to um' such (‘.uv 
<V caution in doing th<‘ work as will jirotect Ifie 
King's subjects, themselves using rt‘asonabU‘ care, 
fi’om injury , A if they mi lay tlu‘ stone.s as to give 
such aji appi'arance of security a.s Avoiild induce a 
careful jierson, using ien.soiiable caution, to tread 
upon them as safe, when in fact they are not so, 
the CO. will bo ansAverable in damages for any 
injury sucli person may sustain in oons*H(u(*nc4*. 
— Drew v. New IUveh ('o. (1S:U), 0 V. A B. 7.*)!, 
N. P. 

1402. Gasworks Clauses Act, 1847 

(c. 15), s. 11.] - A giis CO., iu laying down a main 
along thf* side of a public road, lilleil uji the trench 
so carelessly A d<*fectively that the wheel of the 
vehicle iu whiih pltf. Ava.s driving siiiik inU> tlie 
treneli, w'hereby the vehicle w;us upset A pltf. 
injured. A jury having found not only that the 
co. wa*rc guilty of ncgligeure in th<‘ lillitig up of tin* 
roful, but also that they left the roail in such a state 
os to constitute a imisanro A a dangiT t^i those 
iLsiiig t la* road : // cld : as the eo. liad left the i*oad 

iu a condition wdiicli amountefl to a juildic miisamv, 
they were liablu ])ltf., notwithstanding abov«* 
sect. — (ioon.soN r. Sitnbuky (Jas (’on.sumkiis’ 
Co., Ltd. (l«b(5), 75 L. T. 251 ; 00 J. P. 5ft5 ; 40 
Sol. Jo. 730. 

1403. By sub-contractor —Who liable.] - 

If one employs another to do an net which may be 
done in a lawful manner, A <Ih‘ latter in d«»ing it 
unnccessai'ily commits a [lublic nuisance, wdi<*reby 
injury results t<i a third person, the emjdoyer Is 
not resiKuisible. A. cmjdoyed B. to c‘onsfrii<*t a 
drain in a public liighway ; lb emplo>ed (\ Ui lill 
in the earth over the brick-w*ork, A t<j can*y away 
the surjdus ; C. in perftinning liis Avork, left the 
earth rai.sed so much aboA^e the level of the road, 
that D., driving by in the ilark, was thereby upset, 
A; sustained injury : -Held: A. was not resporisiblo 
for the negligence of P. - Peachey r. Rowland 


ra , 13 0. B. 182 ; 22 L. J. C. P. 81 ; 20 L. T. 
508 ; 17 Jur. 764 ; 138 E. R. 1167. 

: — Bzpld. Ellts r. 8hefileld Gas CouRumors Co. 
(185.^), 2.*) L. J. Q. B. 42. Oiatd. Sadler e. Honlook (1855), 
4 B. A B, 570. 

1404. By highway authority — Accident in 

avoiding defect — Obstruction in other part of road.} 

— Defts., who were both tho higliway & sanitary 
authority, dug a troucli along a road under their 
contiH)! for tlie purpose of laying a sewer. When tho 
scAver AA^as laid, they Oiled in the trench A opened 
tlie i 8 iad for iranic. About a week after tho road 
A\'a.s throwTi open pltf. Avas driven along it in a cab. 
The cab-driver found that that part of the road 
Avhere the troueh hml been lllled in AA^as soft, ho 
crossed to the off side to avoid that danger, & 
ran into a heap <^f rubbish Avhieh had bei*n deposited 
by a AA'roiig-doer upon that side of the iHiad, with 
th<» n^ult that tho etib w'as oA^erturned A pltf. 
suffere<l injuries. Di'fls. know that the heap of 
rulibish hml been deposited upon the ixmtl. 'Fho 
jury found tliat at the tame of the accident that 
part of the itiad where tiu* trench liad been ilUed 
in AA\'i.s dangerous for tralllc ; -livid: Avero 

liable on the gis^mnd that tb(‘y were guilty of 
misleasance iu throwing open the road when it 
Avas not lit for traHie, A that inisfeasam‘o was the 
eaiiM‘ of the accidtsif. Shohediti h Poupn. v. 
Bull (lUOt), DO L. T. 210; OS J. 1». 115; 20 
T. L. H. 251 ; 2 J 4 . P. IL 750, 11. L. ; uffth H. O. 

nom. Hum. r. Siioiikdituh Pohp.v, (ID02), 07 
J. 1>. 37, C. A. 

.imuiiaUonH : -Distd. Holloway V. Oirmiiinrliuin (Airpn. 
(IDU.A), (59 .1. P. :5.)S. Consd. Miufulro r. Llvorcool Corpn., 
[1905] 1 K. B. 7(57 ; (JouUl r. Hlrkcnhwul Corpn (190U). 
7 4 J. P. 105. Apld. ItawHoufi. Rintdcy U. 1). a, IIBIIJ 
2 K. II. IP.) FoUd. Mci'iollaml v. MuuclioHtcr Corpn., 
(19121 1 1C II IIS. Apld. llaldwinV, Ltd r. Halifax Curpn. 
(I9H5), 8.5 L. J. K. II. 17(59. Rofd. Short r. HumtiiorHnnlh 
Corpn. (1910), 101 L. T. 70 ; Barker r. Herbert (1911). 75 
,1. 1*. :55;>j Thompson w. Bradford Corpn. & TliiHley 
(1915). 79 J. P. .IGl 

1405. Resulting in subsidence Omission 

by highway authority to rectify Liability of 
original wrong-doer.j - The nujn* itassive omiHsiou 
by a r<iad authority to ri*etify a subsideneo iu a 
road ill tlieir area which Inus 1 >(m*u originally 
ocetuiioned by the neglect of a water co. t/o make 
good the road after having broken it up for tho 
purposes of their undertaking <lo<*s not exonerate 
the water co. from liability for an injury caused to a 
person using the road by ri'ason of the subsi- 
dfuue. -Hartley v, IIochdale Porpn., jlDOSj 
2 K. H. .5D4 ; 77 L. J. K. H. 8 H 1 ; Dl) J.. T. 275; 72 
.1. V. 313; 21 T. E. H. (125; (5 li. G. 11. K5.S, 1>. U. 

Ploughing up footway — Under claim of right. J — 
Sve Hub-s(jct. 1 , U., anlv. 

If. Sidjsidvnce of Hoad. 

1406. Subsidence through working of mines — 
At level crossing — Level maintained by railway 
company —Resulting embankment obstructing road 
—Whether mining or railway company liable.) 

l^ltfs. were the sanitary authority for tlie B. 
district, A as sucli were surveyors of highways 
within tin? district, A responsible for the mainte- 
nance' A repair of highways, ily rc/ison of the 
working of defts.’ mines the surface of a highway 
within pltfs.’ district, Ligether with tho adjoining 
land, had been caused to Hubside ; but no injury 
had been done by the subsidence to tiie surfiice 
of tlie liigliAA'ay. The highway liad pri'viously to 
tlio suli.sidenco been cros.sed on the level by a 
raihvay. As the liigliway subsided tiio railway 
co. plae<»d ballast umlc'rueatli the railway, so as to 
inaintaini it at the original level, with tho result 
that an embankment ten fec*t high was frjrmeti 
across the highway rendering it impassable. Tho 
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Sect. 1. — Nuisances : Sub-srH. 1, IJ., J. & 

( tf), ( b) <fe 

highway was a public carriagt^-way at & before the 
time when the railway was constructed. The 
special Act under which the railway was con- 
structed did not authorise the co. to make a level 
ciOBsing at ti)e place in question ; but tlie Act 
contairu*d a general power to the co. to make & 
maintain the railway on the levels shown on the 
deposiU'd pUins -J/cld : the obstruction was 
caused by the lailway co., & not by defts. 

An action for nominal damages for subfaidcnce 
would lie at the suit of an ordinai’y owner of land 
without ijroof of H])(‘rial damage ; pltfs., as high- 
way autliority had the same rights as an ordinary 
owner of land, Sc were, therefore, entitled to judg- 
ment against defts. for nominal damages (Coujns, 
J.).— A.-(l. V. (’ONI)UIT (k)LLiKJtY (k)., [ 1805] 1 Q.B. 
301 ; 04 L. J. Q. li. 207; 71 L. T. 771; 59 J. P. 
70 ; 43 W. K. 300 ; 1 1 T. L. K. 57 ; 15 11. 207, 11. 0. 
AnnoiatUniH : -Refd. WednoHbiiry (Virnn. v. Lodffo HoIch 
(’ ollicry (‘o . IMior*) 2 K. H. 823. Mentd. Weld-Blutidoil 
V, HU'pWh, IJ020] A. U. «r)G. 

1407. Subsidence of pavement — Defective rein- 
statement by water company — Omission to repair by 
road authority Who liable.] — Haiitley v, llocii- 
DALE (kmpN., No. 1405, ante, 

1408. Undermining road— Causing subsidence 
Statutory authority.] — JIkneieldside 1x)cal 

iloAKD V. (k)Nsim’ luoN (V)., No. 1715, post, I 

Scff further, Sub-sect. 17, post, 

J. Playing (fames on Highway. 

1409. Highway Act, 1835 (c. 50), s. 72 -Football 
in street.) - W. w'as cliargcd with ])laying a game 
of football on the strind, a higliway. A consta.ble 
]>rove(l that deft, played with hundreds of persons, 
Sc two horses drawing carts near the place were 
frighUuH'd. No third i)artie8 were callod wiio 
proved they wertj annoyed, Tiio justices convicted 
VV., Sc it was contK^nded that eveiybody was 
delight-iMi, & ready to join in the game, & among 
otiiei*H tlio constable himself: - Held: there was 
ample evidence before the justices to sustain the 
conviction. Woou.k.y v. CVuuusiiucy (1800), 24 
J. P. 773. 

1410. - Mock hunt Whether a “ game.”]— 

Wh<*re a numlxT of persons ass(unbled together in 
a public highway U) enjoy a diversion called “ a 
stag hunt,” which consisUHl in one of the number 
representing a stag, A: the others cha-siug him, 
wheri'by an obstruction was caused;- Held: 
this W'as “a game” within Highway Aot, 1835 
(c. 50), 8. 72. Paim’IN v, Maynakd (1803), U L. T. 
327 ; 27 J. 1», 745. 


J. String Bridges. 

1411. Trafllo unnecessarily delayed.]— A dock 
CO. having a swing bridge on a public highway ai*o 
bound, in the passing of vessels, to use all reason- 
able means, bt>th os to the number of men employed 
Sc the number of ships i)a8S4Hi at a time, to prevent 
unnecessary delay ; & if they do not do all which 
can bo expected of reasonable men, & any one is 
obstructed in consequence, such obstnictlou will 
imike them liable in damages for the injury 
susUiiued. -Wiooinb v. Boddinuton (1828), 3 
0. & 1*. 511, N. P. 

,• Rsld. WilkCH r. Ihunn'rfoUl Mui ket t o. (1836). 

2 lUmr. N. t’, 2M. 


1412. Bridge open — Ends left unguarded.] — 

Certain undertakers of a navigation being incor- 
porated for the purpose of mfddng a canal, & 
empowered by 28 Geo. 2, c, viii., to take tolls to 
their own use Sc behoof, were authorised ” to make 
such & so many bridges as & where they should 
think requisite Sc convenient ; & to amend, 

heighten or alter any bridges, & to tiirn or alter 
any highways in, through, upon or near the rivers, 
cuts or canals, as may in any ways hinder the 
navigation or passage thereon.” The co. made a 
cut through an ancient public highway near H., 
which was then a small village, Sc carried the high- 
way over the cut so made by a sw'ivcl bridge. ^ By 
a subsequent Act, 11 Geo. 4, c, i., s, 1, to consolidate 
& amend the former Act, it was recited ” that 
the navigation cut or canal, & other the works 
authorised to be made by the recited Act, have 
been long since made & completed ; & by sect. 48, 
the CO. were empowered to maintain the canal, 
bridges, etc. By 1 1 Geo. 4, c. i., s. 124, all pe^ns 
were to have free liberty with boats to navigate 
the said canal for the iiurpo.se of conveying any 
goods, etc. By sect. 141, penaltu^s were imposed 
on persons leaving open drawbridges, etc., after 
boats had pasBf*d, A boatman having opened the 
swivel bridge to allow' his boat to pass thiough, 
a person who was coming along the road walked 
into the water just as the boat was coming up to 
the bridge, Sc was drowned. It appeared that 
when the bridge was open the end of the highway 
abutibig on the canal was W'holly unfenced. Two 
lamps had formerly been kept burning, of which 
one had been removed Sc the other was out of 
repair. The j ury found that deceased was di*owned 
by reason of the neglect of reasonable precautions 
on the part of the canal co., without any negligence 
on his own part: Held: (1) defts. having a 
beneficial interest in the tolls were liable to an 
action, as any other pi*oprietors of private property 
Wiuild be, for a nuisance arising from it; (2) the 
bridge at the time of tlio accident was in the 
possession of defts.. Sc the action w'as therefore 
properly brought against them & not against the 
boatman ; (3) wdiethor or not the bridge w’as 

sufllcient at tlie time it w'as built, the co. w’cre 
bound to maintain a bridge sullicient with rtderence 
to present Htate of circumstances ; Sc the jury were 
warranted in iinding a bridge to be iiisullicicnt 
whicii, when open, left an unfenced gulf in the 
highway into which a iieraori pos.'sing along the 
rt>ad without any fault of his own was liable to 
fall. -Manley r. 8t. Helens Canal Sc By. Co. 
(1858), 2 U.Sc N. 840 ; 27 L. J. Ex. 159 ; 0 W. K. 
297 ; 157 E. B. 340. 

Annatationt to (1) Refd. VaURlmn v. Tall Val<‘ Ity. 

(1868). 3 11. & N. 743 ; (.’owlei t\ huudeilaml C’orpn. 
(18(U ), 0 H. & N 6«:>. As to (3) Djstd. l ircut ( Viitral lly . 
V. Hewlett, IIUIG] 2 A. r. 611. Reid. Blrkett r. Wlilto- 
haven Jimetlon Ky. (1861)), 28 L. J. Kx. 34S ; Uaracastle 
V. South Yorkbhire Ky. At Kiver Duu (’<>. (1861)), 4 H. & N. 
07 : Koariw v. C’onlwalueTH’ C'o.. CordwahierN r. 

Kearna (185»). 6 C. B. N. S. 388 ; A.-(L r. Oxford (^nal 
NavUration(lU()3).72 L, J.Ch.28D; shan'ncbHNp.^ Beoka 
6c OlouocAter & Birmliixhani Navigation Oo. r. Worcester 
C'orpn., A.-G, r. SharpnesH New Bocks 6c Oloucoster & 
nirmiinrhuiii Navliratioii Co.. fl9131 1 R. B. 422. 


Ks Use of Hoad for Trade Purposes. 

(a) In General. 

1413. CutUng up logs In highway.] -- Fowler v. 
Sanders, No. l.'iSO, post. 


PART IX. SE<rr. 1. SUB-SECT. 1. 1. 

q. A/tifor rj/r/e runs on publtr /ni//i- 
nui/,} -Motor cycle tainw uert* hchl ou 
ih« ptibUo Uiirlmay. MeK. wan stand- 
ii« at vww of (ho itMid, at about 
the middle of the couree, watching the 


i.uvs, when a motor ridden by 

M. hit a bump lit the load. wobbUnl, 
.V Mruik McK. a killed him. No 
sauetiou had lK*en given by tbe promT 
authority to hold thi>««o raoce on the 
public highway : — IteU : Um holdiug 


of the motor sined trials itiiden»d the 
highway on whieh tbiy weiv held 
ilangerouH for rH*rb<m« lawfull> using 
it 6c the nuuiHttitiou was a nuiwmei* in 
law.- McKkk r. Halcolmso.v, 119261 
N. 120.— -in. 
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1414. •] — It is an indictable offence for a 

timber merchant to cut logs of timber in the street 
adjoining his timber yard ; though he should not 
be able otherwise to get them into his premises, 
or to carry on his business there. — K. v. Jones 
(1812), 3 Camp. 230, N. P. 

Reid. K. v. Carlile (1834). C C. & P. 636; 
it. V. LooRtou Gas Oo. (1800), 2 E. & E. Cfll ; Fritz t\ 
Hobson (1880), 14 Ch. D. 542 ; Wilkins r. Day (1883), 12 
Q. H. D. 110 ; Barber r. IVuUt, [1803J 2 Ch. 447 ; 

V. BrUrhton 8: Hove Cu.-oi*. Ah8<M'u., 11000] 1 Ch. 270 ; 
A.-G. 0. Smith (1010), 8 h. G. K. 079, 

1415. Use of street as stable yud.] — To entitle a 
reversioner to maintain a suit for a privjite 
nuisance, the wrong complained of must be of a 
necessarily permanent character. Pllf. Wiis 
entitled in revei’sion to two houst*s in a street. 
Hefts, carried on an extensive business in a newly- 
built warehouse, at which caiis & vans were 
constantly loading & unloading goods. The caiis 
& vans obstructed the carriage-way As oc(*asionod 
a nuisance to the tenants of pltf.’s Jiouses their 
lodgers, so thiit some of the lodgers <iuitteil, A: 
the apartments could not be let, except at a lower 
value ; — Held : a suit for an injunction t-o restrain 
the nuisiince could not be maiiitaiiu'd, for the 
injuiy complained of was not in itself of a 
permanent character, & iJiere was nothing to lead 
to the inference that it would be pt*rmauent, except 
the presumed intention of d(‘fts. t^o continue the 
nuisiince. — M ott r. Siioulbukd (1875), L. It. 20 
Eq. 22 ; 44 L. J. Ch. 380 ; 23 W. It. 645. 

Anjmfations : - Refd. Frilz r. Hobson (IHsO), 11 I). .'>12. 

Mentd. i.eador v Moody (187.>). It L. J. Ch. 7U ; SiinlU 
V. Smith (187.»), 4 1 b. J. C’h. O.b) ; Brodero. Sail turd (1876). 
2 C’h. 1). 692 ; Cooper v. C’rubtrcc (1881), 19 ( h. D. 193 ; 
Byass r. BctLam (i8s5), 2 T. b. ib S8 ; Hon>o ITo|K*rty 
& Invent meat cjo. v. lb P. llorhc Nall Co. (1885), 29 C’h. D. 
190, 

1416. Building materials dumped In passage— 
Giving access to site of building.] — Fiutz v. Hob- 
son, No. (>04, anie. 

1417. CoiTee stall erected in street.] —U. v. 
Bautholomew, No. 1632, post, 

{h) Markets and Fairs. 

See, generally^ Maiiketh. 

1418. Long continued user.] It. v. 8mith, No. 
1581, post* 

1419. Invalid removal of market elsewhere — 
User of old site.]— B., being entitled to a market 
in the manor of K., whicli was held in the public 
street on B.’s soil, removed it to another site in 
K., which site he had demised, without demising 
the franchise, for a term of years. It app(*,aring 
that no toll had ever been taken in the old market, 
but that the lease, after a cov('nant by tlie lessees 
to allow the soil to be used sohdy for (lu* market, 
empow'ered them to impose rents at tlicir discretion 
for the liberty of selling in the market: —Held: 
the removal was bad, A; the site of the old market, 
on the King's highway, might bt» used on market 
days as it was before the removal. 

This is an indictment for an obstruction, & it 
appears that deft.’s act would be justillablc except 
for the supposed removal of the market (fifuii) 
Denman, C.J.).— K. v. Stareey (1837), 7 Ad. A; 
Ei. 95 ; 2 Nev. At P. K. B. 169 ; Will. Well. & 
Dav. 602 ; 6 L. J. K. B. 202 ; 1 J. P. 266 ; 1 Jur. 
672 ; 112 E. It. 406. 

Annotaiions : — ^Refd. GIntrHl r. .stejmry B. C. (1907), 77 
b. J. K. H. 347. MeaM. EUb v. Corpii. 

(1863), 16 C. B. N. tf. 62. 

1420. Dedication subject to market rights.] — 
Lawrence v. Hitch, No. 1591, post, 

1421. Construction of grant - -Earlier origin 

of market.] — A.-G. v, Hobkeb, No. 1692, post, 

1422. Old street widened St extended — 


Adjoining new streets subject to rights.]— Stepney 
C oRpN. V , Ginqell, Son A Foskett, Dtd., No. 
1593, post. 

Compare Sect. 2, sub-sect. 0, post, 

(r) Goods Exposed or Deposited in Street, 
i. In General, 

1423. Exposure for sale on pavement —Dedica- 
tion to public— Before origin of practice.] —Spice 
V, Peacock, No. 1597, post, 

1424. .] -WmiTAKKllV. ItUODES, 

No. 1598, post, 

1425. After origin of practice.] — 

Jones v. Matitibws, No. 1599, post, 

1426. Space becoming vacant- -House set 

back on rebuilding.] -lirrcuMAN v, WArr, No. 

1601, post. 

Costermongers* barrows.] — Nos. 1428 1435, 

post, 

ii. Streets in Metropolitan Area, 

1427. Movable shed & seats— For convenience 
of customers -Dedication subject thereto— Metro- 
polis Management Act, 1855 (o. 120), ss. 119, 120.J 

— IaE Neve v, Mh.e End Old Town Vestuy, No. 

I. 50l,/>ov/. 

See^ a/.so, No. 1597, posf, 

1428. Costermonger's vehicle— What Is -Metro- 
politan Streets Acts, 1867.J -Applt., who was a 
indreshmoni-houso k(‘op('r iu lianolagh Jtood 
WestinihHter, also kept a ht.ivet stall in JjUpuH 
Street, WestminsU*r, by the side of the k(M*b, wbeio 
hesoUi butcher's meat through an einpl()yoe. 'Dio 
stall was btalionary tlu'ougbout the da>, b(‘ing set 
up in th(* morning removed at night. It 
coii«ist<'d of a two-w b(‘elod barrow, on one end of 
whi<*h a htall board n^Hknl, the otlier end resting 
on tr<‘stb‘3, A:- it eonij>Ued witli tlie regulations made 
])y th(i C'omr. of I'oliia*. 'J'be barit>w was similar 
to ilio barrows used by eostiTinongers : — /ic/d ; 
applt. was not a (‘OHi/<jrtnonger, stm^t hawk(»r, or 
itinerant trader, witliiii Metro])olitan Stri^ets Act, 
Amendment Act, 1867 (c. 5), s. 1, so its t/o exempt 
him fwim ilio o])eration of Metropolitan Strecds 
Act, 1867 (c. 131), H. 6, which i>i*ohibited the 
depositing of gcMxls in tlie streets. -llAKEit v, 
Huaddky (1910), 103 L. T. 253 ; 74 J. P. 311 ; 8 
L. G. K. 832, D. V, 

1429. Metropolitan Paving Act, 1817 

(c. xxlx), s. 65 — Refusal to move.] — Metropolis 
Management Amendment Act, 1862 (c. 102), 

s. 73, extends to the metroj)olis tlnj powers <)£ 
improving & regulating streets. At iov suppressing 
nuisances, contiiined in the above Act. H. kept 
a baj*row oi chestnuts several hours standing in a 
stre(*t in the J<\ district, which was outside the area 
of 30 & 31 Viet. c. 134, hut within tl)e m(;lropolis, 
Aw an oHicer of the local board desired him U> 
rf*move, but lie refused : —Heltl: 8. was liable to 
bo conviek’d of an olTenec contrary to 11m abov<» 
Act, s. 65, bis refusing k) remove being within 
the nuisanccis or annoyances there dewribed. — 
hSiiJiAM Board of Wojikh v. Smith (1884), 48 

J. P. 375. 

Annolaium Refd. Keep v. Kt. Mary’P, Newington, Veht^i^ 

Austin c. Hfc. Mary’z, Newington, Vestry, 11891 J 2 Q B. 

621. 

1430. Powers of pavement 

authorities.]- The power given by Metropolitan 
Paving Act, JS17 (c. xxix), s. 66, to the authority 
iiavlng eontred of the paveiin'iiis in districts wit Jdn 
tJie Act, to seize wares, merchandise, Ac other 
matters placed on h>otways or carriageways Ac not 
removed when required by the authority, is not 
dependent upon the existence of a conviction under 
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Nuiftanc^: 

tliai ffeci., but niay be exercised although there has 
not been such a conviction, — H rackley v, St. 
Mary, Hatteiwea, Vkhtry (1889), 23 Q. B. D. 
486 ; 68 L. J. Q. B. 589 ; 54 J. P. 105 ; 38 W. K. 
28, C. A, 

Annotation ; Beid, Krep r. Ht. Mary’n, Newlnffton, Vc^htn', 
AuMtJii r. 8t. Alary ’ h, Ncvvlugtoii, Vcfetry, H8941 2 Q. B. 

1431. — ~ - Effect of Metropolitan Streets 

Acts, 1867 (c. 134), s, 6 Metropolitan Streets Act 
Amendment Act, 1867 (c. 5), s. 1,]— Metropolitan 
leaving Act, 18J7 (c. xxix), h. 65, wliich empowered 
vestries in the metropolis Uj take certain summary 
procf‘e (lings against persons placing stalls At g(jods 
upon the earriageways or footways in streets or 
])ublie plac(*K, is iiiipliedly r('p(‘«alod, with respect to 
costerniong(*i-H, by the operation of M('tropolitan 
Str<*etH Act, 1867 (e. 134), s. 6, A Metropolitan 
Streets Aet Amendment Act, 1867 (c. 6), s. 1. — 
SUAlAtKllS V. JIOMKUIN lloAUD OF WORKS, [1893] 

1 Q. B. t;i2 ; 62 J.. J. M. C. 81 ; 08 L. T. 226 ; 
57 J. J». 326 ; 4 1 W. H. 4 15 : 9 T. L. It. 274 ; 37 
Sol, Jo, 270 ; 5 H. 281, 1). 

Aniwialwni* : ColUld. K^mp v. S(. Mury’H, Newlnprt(»n, 
Vestry, AhhUh r. ht. Mary’H, NewtiiRlon, Wbtry, I18P4J 2 
O H. 62 J. Reid. W.\atf v. (hniM, llbUIJJ 2 Q. B. 225 ; 
Balvrr V. Itradli-y 103 B. T. 263. 

1432. - — .| — ntf., a roBter- 

monger, sin'd (hdts., wlio were tJic street authority 
of the dihl.riei, for damages for seizing his truck. 
Kotice Inul Ix'en gi\en to pltf. to r(*movc his truck, 
as it caused an obstruelion to the trallic. A: on his 
rt'fusal to do so it was seized. l)eft.s. p\tr]K)rted to 
act under the powers conferred by Aletropolitan 
Paving Aet, 1817 (e. xxix), s. 63. At the time 
wh(*u the truck was seized pltf. was plying his trade 
in aeeordaiice with the polict* rogulatuius relating 
to eosUTmongc'i’s : - //Wd ; under Metropolitan 
Hlre(*ts Aet, 1867 (e. 13 1), A: Meiix>politan Streets 
Aet Amendment Aet, 1867 (e. 5), costermongers 
v\(‘re at liix'ity to ply tlu‘ir trath* in the way in 
\\hi<’h tht^y invarialdy did carry it on, viz. with 
trucks A. l)ari*ous, so long as they conformed to the 
l)olie(‘ n'gulations, A could not be interfered with 
undrr Meti*op(.>litau Paving Aet, 1817 (c. xxix), 
H, 65, iV. to that extent, Ai to that extent only, 
s<‘et . 65 of t he latter Aet was not impliedly repealed, 
but, if they violat<Ml (hoH(» regulations, they could 
be j)roeee(led against under that Act, or the above 
Acts of 1867.- Kkkp r. St. Mary’s, Nkwinuton, 
V'kstry, Afstin V. Ht. AIary’s, Np:winuton, 
VKsTRY, [1891] 2 Q. B, 524 ; 63 L, J, (J B. 369 ; 
70 J.. T. 509 ; 58 ,1. P. 718 ; 10 T. L. U. 330 ; 38 
Sol. Jo. 305 ; 9B.316, P. A. 

Anfo^ttiion "RM, Baker r. Bradle> (lUlO), 103 L. T. 
2 . 1 3 • 

1433. • > Metropolitan Police Act, 1839 (c. 47), 
8. 60 (7) Effect of police regulations under Metro- 
politan Streets Act Amendment Act, 1867 (c, 5), 
S. l.J 'Hie peiuiliy imposed by Metix^poliUin I'olice 
Act, 1839 te. 47), s. 00 (7), on exposing anything 
for sale in any carriageway or footway Bi> as to 
cause anno>an(*o or obstruction is not impliedly 
lypt'iilod or supei‘8(^ded by the 6th l\>lice Ib^gulaiion 
of Dt'c, 28, 1869, made under Meti\>poliUui Streets 
Act Amondment Act, 1807 (c. 6), 6. 1. — Wands- 
wouTii Board of Works r. Pretty, [1899] 1 
Q. B. 1 ; 68 lu J. g. B. 193 , 63 J. l\ 132 ; 47 
W. H. 256 ; 43 Sol. Jo. 13, 1). i\ 

Folld. K. r. FnineU, hjL p. WuUeii (ISUO), OS 

L. J. 0. U. UOV. 

1434. .] — The penalty impoBed by 

Metropolitan Police Act, 1839 (c. 47), s. 00 <7), for 
ex|K>suig anything for sale in any ciurhigeway or 
footway so as to cause annoyance or obstruction is 
not impliedly repealed or superseded by the dth 


Police Regulation of Dec. 28, 1809, made under 
Metropolitan Streets Amendment Act, 1867 (c. 6), 
8. 1. A private person who is aggrieved by such 
annoyance or obstruction can take proceedings by 
way of summons to recover the penalty impost by 
ihe sect. The magistrate has to decide as a matter 
)f fact whether such annoyance or obstruction 
exists. — R. V, Prancih, Ex p. Walton (1899), 68 
L. J. Q. B. 609 ; 63 J. P. 469 ; 15 T. L. B, 323 ; 
43 Sol. Jo. 439, D. C. 

1435. .] — Applt., an inspector of 

ireets in the employ of the borough council of 
Southwark, laid an information against respt., a 
lostermonger, for unlawfully exposing certain 
articles for sale upon a highway within the limits 
>f the said borough, upon As so as to hang over the 
larriageway or footway of the said highway, 
lausing annoyance Ac obstruction, contrai-y to 
Metropolitan Police Act, 1839 (c. 47), s. 60 (7). 
The magistrate dismissed the summons on the 
ground that a corpn. could not be a common 

tiformer unless expressly or impliedly authorised 
by statute, At could not, therefore, lay the iriforma- 
Jon or instruct applt., their ollieial, to do so on 
Jieir behalf : — Held : the offence und(U‘ above 
Act, being an offence against tJie public, any person 
might prosecute, At, therefore, applt. was entitled 
to prosecute. — A ltjuan v, 1Jart)casti.e (1903), 
89 L. T. 553 ; 67 J. P. 440 ; 2 L. G. B. 13 ; 20 
Uox, O. (k 567, 1). 0. 

Aniuilatwn Apia, (iiebler V. Maiming. [lOOCJ 1 K. B. 709. 

As to parties entitled to prosecute, see Sect. 3, 
post. 

1436. Prohibition against loading coal -Within 
tlpulated hours — Coke loaded during prohibited 

hours- -Metropolitan Streets Act, 1867 (c. 134), 

s. 15.]- -(k)ke i.s not “ coal ” within above sect., 
W'hich pi*ohibits the loading or unlcxulitig of “ coal ” 
on or aci*oss the footway l)et\veen cei’tain hours, Ac 
impost's a penalty for so doing.— Klktijieh v. 
B’ieldh, [1891] 1 g. B. 790 ; 60 B. J. M. C’. 102 ; 
64 L. T. 472 ; 55 J. P. 502 ; 39 W. B. 655 ; 17 
Cox, C. C. 264, J). C. 

Loading Ac unloading \ehicles, see Sub-sect. 1, 
L., (nilc, 

1437. Articles hung from house— Metropolitan 
Paving Act, 1817 (c. xxix), s. 65 -Effect of Metro- 
polis Management Act, 1855 (c. 120), s. 119. j — 
Melroj»oUtan leaving Act, 1817 (c. xxix), s. 65 
{inter alia), oinpow'ci's vestries in the metropolis 
to take Hummiiry ])n)ceedings against pt'rsons 
hanging out or exposing any tiling whatsoever 
from iiny lioust' o\er any part of the pavement, 
or over any area, Ac refusing to remove such thing 
when reipurt'd to do so. 

By MetroiKihs Managi'inent Act, 1855 (c. 120), 
8. 119, if any piidection or obstruction placed 
against or in fix>nt tif any house, “ shall ue an 
annoyance in consi'quence of the same jirojecting 
into or being made in or endangering or rendering 
less commotlious tlu» piissage along any street,” the 
vestry have power to compel its removal : — Held : 
Metropolis Management Act, 1855 (c. 120), s. 119, 
was not iiieonsistent with, Ac therefore did not 
impliedly repeal, Metiopolitau leaving Act, 1817 
(c. xxix), relating to the particular offence created 
by that sect, — Wyait v. Gems, [1893] 2 g. B. 
225 62 L. J. M. G. 158 ; 69 L. T, 456 ; 57 J. P. 

605 42 W. B. 28 ; 9 T. I.. R. 546 ; 37 Sol. Jo. 

601 17 Gox, G. G, 679 ; 5 B. 507, D. G. 

I Anm>tatnm : — ^R«fd. Kwp r. St. Mary’s, 

Veiitry, Aujittu r. St. Mary’s Nt‘((iiujrton, Veatiy, tlbU4J V 

g. B. 524. 

1438. Reflector light projecting over 

pavement.] — Metropi»litan Paving Act, 1817 (c. 

, 8. 05 (tnfer alia), proliibits any person from 
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** hanging out or exposing, or causing or permitting 
to be hung out or exposed, any meat or offal or 
other matter or tiling what^ever from any house, 
buildings, or premises belonging to or coccupied 
by them over any part of either of such pavements 
or over any area of any houses or other buildings 
or premises ” : — Held : a reflector light fixed by 
staples in the brickwork of a house over the pave- 
ment was not within the sect. — W insbourow w 
London Joint Stock Bank, Ltd. (1003), 88 L. T. 
803 ; 07 J. P. 280 ; 10 T. h. li. 500 ; 1 L. (1. B. 
531 ; 20 Lox, C. C. 478, 1). C. 

1439. Vacuum cleaner in street Wilful ob- 
struction ** — Metropolitan Police Act, 1839 (c. 47), 
s. 64 (6).] — Dunn v. Holt, No. l.'UO, attic. 

As to what constitutes “ Wilful obstruction,” 
8VC Sub-sect. 1, B., ante, 

L, Vehicles, 

1440. Stationary vehicles — Goods loaded & un- 
loaded — For unreasonable time.]- - A waggoner 
occupying one side of a public street in a city before 
his warehouse in loading unloading liis waggons 
for several houi*s at a time both day night, ^ 
having one waggon at least usually standing before 
iiis warehouses so that no carriage could pass on 
that side of the street A; sometim(‘S even foot 
pass('ngei*s were incommoded by cumbrous goods 
lying on the ground on the same side ready for 
loading, is indictable for a public nuisance ; 
although then* was room for two carriages t/o pass 
on tlie op]K)sile side of the street. U. r. Ut\ssKLL 
(1805), 0 Kiist, 427 ; 2 Smith, K. B. 421; 102 
K. Jl. 1350. 

Consd. A.*(i. r. Pnvrhton iS: Iltoc Co-op. 

A^socn., (lUOO) 1 (^li. 27(5, Retd. H. »’ (\irmc (IS.il). (» 

C A' P. ; Hums r. Mohbs 'A K.\. 1). 2Gh ; Irit* 

c. Hobson (ishli), 1 1 (’h. J). .M2. 

1441. Dwelling incommoded by horses* 

habits., “(1) To entitle a private person to main- 
tain an action for a thing which amounts U) a 
public nuisance, he must siiow that he has sustained 
a particular damage or injury other than A:- lH*yond 
the general injury to the public, that such damage 
is direct A: substantial. 

Pltf. kept a coffee-house in a nariow street near 
(\ Defts. carrh'd on an extensive business as 
auctioneers in the same neighbourhood, having an 
outlet at the rear of their premises next adjoining 
pltf.’s house, wliere they W(*re constantly loading 
A: unloading goods into A: from \ans. The vans 
intercepted the light from j)ltf.’8 coff<‘e-hhop U* 
such an extent that he was obliged to bum g.’is 
nearly all day. A: acce.ss to the sliop was obstructed 
by the horses standing in front ot the door, A: the 
stench arising Iroin their fre(|uent staling there 
rendeix*d pltf.’s dwelling incommodious A^ un- 
comfoitablo Held: the evidence disclosed such 
a direct At substantial private At particular damage 
to pltf. beyoiid that suffered by the re.st of the 
public, as to entitle him to maint^ftin an action. 

(2) Tlie declaration alleged that, in coiis<*(juence 
of the nuisance complained of, pltf.’s premises 
had been rendered “ unhealthy Ac incommodious ” 
4is well as a house of business as also as a dwelling- 
house ; — Held : evidence that the premises were 
rendered uncomfortable by i-eason of the off<'nsive 
smells arising from the staling of the liorses 'wliich 
were kept constantly standing f)pposite to 
them, wiis i>roporly admitted.- -JIenjamiv v, 
Htobb (1874), L. K. 0 C. P. 400 ; 43 L. J. C. P. 
102 ; 30 L. T. 302 ; 22 W. H. 031. I 

Annotuiions : — A8 fo < 1 ) Conid. Frlfz r. Hebson II i 

Ch. D. 512 ; Harbor v. Vvuley, 2 Cb. 447. Ref d.l 


Lyon r. Fishmongers* Co. (1875), 10 Ch. ^p. 681, n. ; 
Martin r. L. C. C. (18UU), 80 L. T. 806; Boyoo v. 
Paddington H. C., 110031 2 Ch. 66U; Majono t». Lwkey, 
(1007J 2 K. B. HI ; Heaths* Garage v, Hodges (1015), 
14 L. G. U. 105. 

1442. Succession of vehicles.] — In a 

case of doubt or difficulty the right of the occupier 
of promises abutting on a highway to make a 
reasonable use of it, for the purpose of loading & 
unloading goods at liis ]>remises, must yield to the 
public riglit of unobstructiHl passage along the 
lughway. It is in each case a question of tlegreo 
whether the t'xiTciso of this privat4> right of access 
to pmuisos, which must of necessity involve 
some obstruction of the highway, is or is not 
reasonable. A: in determining this question regard 
must be bad to all the facts of the case. 

Tradei’s carrying on a lai'gti business in a populous 
town, at premises situate in a stre<*t the n>adway 
of which W’as less than tw'cnty feet wdde, kept os 
many os six vans at once during every alternate 
hour in the daytime loading A: unloading goods at 
their premises, tlius occupying half the width of 
the street, Ac st'iiously obstructing the ])jiHsage of 
\ chicles thnuigb it : — I/r/d : this was an unreason- 
able use of t iie highway, Ac it amounUnl to a public 
iiuisjince tlio continuance of wbicli must bo 
restrained by injuuclion.-- A.-(l. Biucuiton Ac 
llovK tV)-()PKUATivio Supply Assocn., |1900] 1 
(^h. 270 ; 01) L. J. (’b. 204; 81 L. T. 702 ; 48 
VV. K. 314 ; 10 T. L. H. Ill ; 01 J. P. Jo. 08, 
C. A. 

A»noiatwm: Refd. A.-(J. r. Scotl, tl{»05]2 KMI. 100 ; lie 
a. JO. Jlv. iSc L. (\ (\ (1000), 71 .1.1*. ».). Meutd. Alcxnndcr 
r, iMansintiH ProprlolHr.> (1000), 10 T. L. H. 4 51 ; Morgan 
r. .Icllrcys, llOJOJ 1 C’h. 020. 

1443. - - - — Materiality of width of 

street.] -S., a linn of wholesale statiom'rs, bad 
business premises at the coJ*nor of A. street. Strand. 
Tin* higliway authority expended £500,000 in 
widening the Strand at this ])oint. S. then allowed 
vans tt> occui)y a strip of roadway sixty-two feet 
in lengl h in front of their premises, extending 
fourteen fef‘t fi-oin the kerb ; 1 h(‘SO vans were there 
constantly throughout the day for tin* nurposo 
of loading Ac unloading. An action was brought 
to I’estrain defts. from causing a nuisance t/O tlio 
public t her(*l:;y Held: upon the evidence, (1) the 
charact(‘r of defts,* usc’r w'as legitimate Ac* not 
excessive for tin* jiurposes of their business ; Ac, 
having reganl t-o the width of the road at this 
point, there was no nuisanen* to tin* public; the 
(juestion whether the user was r(‘asonable or not 
was a qu<*Ktioii (>f fact Ac not of law' ; (2) having 
regard to tin? above findings, d(*ftK.’^ user was 
roiisonable, A: the action must be dismissed.— 
A.-G. V. Smith (W. JI.) Ac Sons (1910), 103 1^. I. 
90 ; 74 J. P. 313 ; 20 T. L. B. 482 ; 8 L. G. B. 

1444. ^ _ Under care of attendant- Highway 
Act, 1835 (c. 50), 5 . 78.J Hindk r. Lvanh, No. 
J31I, ante. 

Costermongers’ barrows.]-- Sec Sub-sect. 1, 

K. (r) ii., ante, . . i v, 

1445. — - Plying for hire.] It is an mdictahlo 
offence for stage* coaches to stand plying for 
passengers in the public streets. Is there any 
doubt til at if coaches on the occasion of a rout 
w'ait an unreasonable length of time in the public 
stn*et Ac obstruct the transit of liis Maj^ty’s 
Ml bjecth who wish to pass through it in carriages 
or on foot, the persons who cause Ac permit such 
c'oaches so to w^ait are guilty of a nuisance i* A 
stage eoivch may s<*t down or take up passengers 


pan*r iir RireTT i Riift»QiPeT* i —L. (nJcino likt con* j 

PART IX. SECT. 1, SUB*SECT. 1. -l». victed, tor uixlawfiilly iriciiiuborlug a I — II. 

r. Slaiionary vehicles — Cart used for Hired by placing Ac loavliig tbereon a I CAN, 


[lart uwMl by lUm for taking likoncHSPH. 
- !l. V. Daym (1875), 24 C. J*. 575. - 
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Sect, 1. — Nuisances: Su^t-scci. 1, Z., 3f., iV'., O., P. 
&Q, ; suh -eect, 2«] 

in the aireet, tliia being necessary for public 
convenience, but it must be done in a reasonable 
time ; & private preinises must be procured for 
the coach to stop in during the interval between 
the end of one journey & the commencement of 
another (Jx)itD Euj-sNBOitouoji, C.J.). — K. v. 
CuoHH (1812), 3 Camp. 224, N. P. 

•- Cossd. Walker v. Urow8l«'r (1807), L. Jt. 5 
Kci. 26 ; WllkiiiH v. Day (IHS.'i), 12 Q. li. 1). 110 ; Harbcr 
V, Peiilcy, ll80:n 2 (Jh. 447. Eeld. K. v. Carlllo (1834), 6 
C. 6c V. 030 ; Jtirli v. HaMtorllcId (JH47), 16 L. J. C. 1*. 
273 ; Dru( kciiboioiigli v. Thorneliy (1800). 33 J. P. 56r) ; 
AlamT tJ. WoorlflraU* (1800), 31 J. P. 201 ; HarrlH r. Mobbs 
(1878), 3 Ifix. D. 208 ; FriU v. Uobaou (1880), 14 ( h. I). 
642: A.-(l. r. Driffbtoii & Hove Oo-op. Anaocn., 110()(»J 
1 (’ll. 270 ; JJntt-<‘r\vorth v. Went lUdiag oJf Yorkshire 
Klvcrs Board (1008), 78 L. J. K. 11. 203. 

Compare No. 1 ri0(), post. 

t 440 , At society functions.]— K. v, Crobh, 

No, 1445, ante, 

1447. .]— It is not unreasonable that 

your neigh}>our should give an evening party 
oc(*aBionAlly that there should be a file of 
carriages fuTosa your d(Kjr, or opposite vour door. 
Put it would b(* very unn^asonable if anybody 
did not break the file to allow your carriage to 
come up to y(jiir own door, still more unrc'aaoii- 
ahh* if, instc^ad of giving parties occasionally as 
)eople do, >oiir TKdghbour were to turn his house 
nto an assembly loom, or f<jr soim* private purpose, 
in conH<‘(iu(‘nce of which a file of carriages came 
every day iSc obstruct (*d the carriage way to your 
JiouM'. T1 h‘ law is quite cl(*ar. The question of 
reasona})lenesH has b(*en said bi be a question for the 
jury. Jt must b(* reasonable user Ac nothing else 

Mil, M.H.).— OUKiINAL JlAIlTUCrOOL VoL- 
Wb (‘o. V. (iiim (1S77), 5 Ph. J). 713; 4(3 L. J. 
Ph. 311 ; 3(3 L. T. 433 ; 41 J. P. (300 ; 3 Asp. 
M.L,i\4n. 

:—‘Couid, Barbcp r. Pcnicy. 1181)3] 2 (^i. 417. 
Rsld. A,*(J. V. Driicbton 8r llovo Co*op. Ahhocii. (1900), 81 
J^. T, 702; liHiid HocutiUcH Co. r. Coninien*bvl lios <’o. 
(1902), 18 T. U. 406; li(i\Nd\'iiH v. K<tt\oncy (1902), 

07 J . P. 378 ; (Jill v. (’urhoii Nh ld, 11917 I 2 K^. D. 071. 
Mentd. Frit* r. llebMin (188U). 42 I,. T. 226 ; IJoddall v. 
Maitbuid (1881), 17 (’b. IJ 174 ; 'Coko r. Andre>^H (1882), 

8 g. 11. 1). 428 ; Joju'H r. Siimch (1890), 69 L. J. (’h. 361. 

1448. Carriage cleaned In street— No Incon- 
venience caused- Metropolitan Police Act, 1839 
(c. 47), s. 64. j - The above sect, imposes a penalty 
on any person who in any thoroughfare or public 
pioc'o shail, to the annoyance^ of the inhabitants 
or passengers, ch‘au a carriage. A., in a street 
which had formerly been a mews, cleaned a carriage, 
A& in doing so would have splaslied any passenger 
if near, but there wius no one passing ilvld : 
there being no ac'tual annoyance, A. could not be 
convicted of the olTt'uce.- Au^isN r, Paldock 
(18(37), 31 J. P 311. 

Compare Nos. 1338-1311, an/r, Nos. ir>23, 1537, 
post. 

1449. Assembly of vehicles— At exhibition.] — 
Where cabs, under the dlrtK'tioa of the iH>iico 
authorith\s, asstuubled in 1*. Gardens e>ery night 
between 9 A: 11 p.in, for the purpose of taking 
persons lu)iu<» from an exhibition, the ct. n^fused 
on motion to grant an injunct ion against dofts., 
the pmprietors of the exhibition.— GidiMAiNB v. 
London Exhibitions, Ltd. (18913), 75 h, T. 101 
40 Bob Jo. 703, 

1450. Use of carriages on footway- -Perambu- 
lators.]- It. r, Matujab, No. 1(341, . 

1451. Barrows 6t carts.] — B hhringiiam 

Urban Disthict? Coi^ncii. v. 1Joi>>ey, No. 374 
ante, 

1462. Motor oars on parade.]— By a local 

Act, pasaod iu 1805, the oorpn. of B« wejx 


.uthorisod to make & maintain a carriage drive Ac 
a promenade, called “ the parade,’* by the sea. 

.t was provicled by sect. 13 of the Act that the 
carriage drive should be a public highway, by sect. 
.7 that the parade should not be a public highway, 
Ad by sect. 18 that the parade should be kept &, 
used exclusively for the purposes of recreation by 
‘3ersons on foot, Ac with or without carriages, in 
•espect of which toll is authorised to be taken.” 
iect. 19 authorised a toll of twopence for every 
)atb-chair, etc., or like carriage driven by hiraan 
^)ower. By a later Act, passed in 1899, additional 
works were authorised, including a new carriage 
ay, absorbing the original parade, a new road 
ith a tramway thereon alongside the said carriage 
vay, At a new parade alongside the tramroad. By 
sect. 7 it was provided that the coipn. might 
ppropriato the whole or such part of the new 
^larade as they might thuik fit for the exclusive 
use of foot passengers, Ac by sect. 8 it was provided 
hat the new road should be for the exclusive 
urpose of the tramways laid thereon. The 
joi’ode was, in fact, used exclusively for foot 
jassengors Ac bath-chairs, etc. The corpn., in 
1900, gave their approval to motor cur races being 
leld on the parade, Ac gave peimission for poii 
3f the tmmway road to be used for the purpose 
of cars returning to the starting point. They 
also undertook to keep the portion of the parade 
over which the races w(‘re to be run clear of 
raftlc, Ac to erect a barrier Ac provide the necessary 
police control. ’I'liis action was brought by the 
A.-G., at the i elation of a ratepayer, for an iu- 
] unction to restrain tlie corpn. from organising or 
:)romoting motor rates on the sea front Held : 
iie corj)!). were in the i)osition of trusUn'S of the 
X)arade for limited i)ublic purposes, namely, for the 
purpose ol use by loot passf'ngers, perambulators, 
mv^id carriages, Ac similai* vehicles, Ac it wa^ an 
abuse of the prade to allow it to be used for either 
joi’ses or motor cars, Ac a Joriiori motor races. — 
A..-G. V. Brj^f’KPOOL Cohfn. (1907), 71 J. P. 478. 

1453. Driving in manner to interfere with 
business— & likely to result in obstruction — Rival 
omnibus companies.] — In an action against a 
eoipn., who were incoi’iiorated for the purpose of 
driving omnibuses, for mterfeiing with pltf.’s 
business of a carrier of passongei's, by driving the 
omnibuKCH of tlie corpn. iu such a manner as to 
molest him in the use of the highway, the declara- 
tion set out various acts of such inUn’ference, which 
were all connected with the diiving of such omni- 
buses, A were alleged to have been wrongfully Ac 
maliciously committed by the corpu. : — Held : 
the action w«)ul(l lie agaiii.st the corpn., although 
the acts complained of were done wilfully, shice 
they weie done within the purposes of the in- 
corporation, Ac in such a manner as to constitute 
an actionable wrong, if done by an individual. — 
(jiiiKFN t\ London Gdnkral Omnibus Co., L'ri). 
(1859), 7 i\ B. N. B. 290 ; 29 L. J. C. P. 13 ; 1 
L. T. 95 ; (3 Jur. N. B. 228 ; 8 W. K. 88 * 141 E. K. 
828. 

Anntitaiiims : Contd. Kd^artln r. Mid. lly. (1880), 0 Q. D. D, 

287 ; Allen r. ilood, 118981 A. C. 1. »e!d. Co^^lcy r. 

Sunderland Corpn. (1861), 30 L. J. Ex. 127. 

1454. Traction engine — Causing greater obstruc- 
tion than ordinary trafllc.j — li. v. Ciuttknden, 
No. 1497, p<wrf. 

1455. .j-A.-O. r. Scott, No. 1499, 

ost. 

Offences other than obstruction In regard to 
vehicles.]— Nee Bub-sect. 15, post. 

Danger arising from locomotive trafhc.j — i>ee 
Sub-sect. 4, post. 
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3/, Refuse* 

1466 . Logs stones placed In highway.] — 
IVBSON V. Mooke (1090), 1 Ld. Baym. 480 ; Oaith. 
451 ; Comb. 480 ; 1 Com. 68 ; Holt, K. B. 10 ; 

1 Salk. 16 ; 91 E li 1224 ; sub nom* Jbveson v. 
Moon, 12 Mod. Rep. 262. 

^nnot^ions Beckett r. Mid. Ry. (18C7), L. R. 3 
Vi*/' ; Wiut^bottom v, Derby (18G7). L. H. 2 Kxch. 

HobHOU (1880), 14 Ch. D. 512. Refd. 
WiUces v. Hunfferford Market Co. (1835), 2 Binif. N. C. 

*!; Troyes (1843). 1 Dow. & L. «1 ; Chamberlain 
« ^Ji l^oiitlon & Oyatal Paiact^ Ry. (1862), 2 

^1* » ^moron v. Charing Crohs Ry., Bourhlll t\ 

W. R. 3U0 ; Ricket e. Met. 
ii* ? H. L. 175 ; Benjamin r. Storr (lh74), 
Metropolitan Board o£ Works v, McCarthy 
(1574), D. R. 7 H. L. 243 ; Lyon i?. Pishniongcrb Co. Ac 
Thainoa ConHcrvatorH (1875), 44 L. J. Ch. 408 ; (’ale. Hy, 
Walkor*» TrubU'cs (1852), 7 App. Cah. 250 : Campbell 
r. Paddington Corpn., [1011) 1 K. B. SCO. Mentd. 
Walnisley v. Russel (1704), 6 Mod. Rop. 200 ; Dobson v. 
Blackmore (1847), 9 Q. B. 901 ; «oltau r. Do Hold(l851), 

2 bun, N. H. 133 ; Buccleuob AcQueensbury v, Motropolitun 
S T. 900 ; Rateliffo v. Kvann, 

Hh^lio ’ Boycov. Paddington B. (\, [1903] 1 

Compare Nos. 1400, 140^1, ante. 

1467. Dirt 6c rubbish — Accumulation.] — A 
declaration stated that deft, wrongfully caused to 
bo kept & continued large quantities of dii't & 
rubbish, before then wTongfully placed upon a 
public highway near a wall A a canal ; by means 
whereof, pltf. passing along the higlmay wjis 
induced A caused to walk over tlu* rubbish ik to 
fall into the canal : - Held : the declaration wils 
good. — Goldtjiorpk v. Hardman (1814). 13 M. A: 
W. 377 ; 2 Dow. & L. 442 ; 14 L. J. Kx. 01 ; 153 
E. B. 150. 

Avnotation : Mentd. R. v. Waters (1848), 1 Deu. 35G. 

1458. Swept into street — Bye-law under 

Municipal Corporations Act, 1882 (c. 15), s. 23 — 

6c Local Government Act, 1888 (c. 41), s. 16.)— By 
a bye-law of the London (.'ounty Council made 
under Municipal (k>ri)orations Act, 1882 (c. 15), 

6. 23, 6c Local Oovernment Act, 1888 (c, 41), 

8. 10 : “ No person sliall sweep or otherwise 

remove from any shop, house, or vehicle into 
any street any waste papei*, shavings, or 

otiiep refuse, or, being a costermonger, news- 
vendor, or other stre(*t trad<»r, throw down 

<fc leave in any stn^et any waste paper, sliav- 

ings, nr other r(‘fuH(» \ny i)erson who 

shall offend against any of these bye-laws shall bo 
liable for each offence to a line not exceeding 
40«.** An infonnation was preferred within the 
metropolis for contravening tliis bye-law, which 
was dismissed on the ground that the bye-law wjis 
uUra vires as dealing with a nuisance already 

S uoisbable when the bye-law was made, under 
[etropolitan Police Act, 1839 (c. 47), s. 00, which 
imposed a penalty on any person “ who in any 
thoroughfare shall throw or lay . . . any litter 
or rubbish ** : — Held : tlio bye-law was good. — 
Batchei/)R V. Sturley (1905), 93 Ji. T, 539 ; 09 
J. P. 398; 3 L. G. R. 1050; 21 Cox, C. C. 35, D. O. 

1459 . Flow of offensive matter — Across high- 
way.] — Croasdiu. V. Ratcltffe, No. 1313, ante, 
1460 . Refuse from brewery.] — During the 
removal of refuse grains from a brewery, in 
pursuance of a contract, & under the superinten- 
aence of the foreman of the brewers, so far as the t 


removal inside the brewery was concerned, some 
of the ^ains were spilt upon the footpath In front 
of the brewery. Pltf. while passing the brewery 
slipped upon the grains 6c fell, 6c sustained injuries. 
In an i^tiou for damages against the brewers : — 
Held : it was no answer on their part to say that 
the accident arose tiirough the negligence of the 
contractor's men. — Duke t>. Courage 6c 
(1882), 40 J. P. 453, D. 0. 

1461. Soil due to landslide — Omission to remove 
after notice — Highway Act, 1835 (c. 50), s. 72.] — 
Gully v. Smith, No. 1340, ante, 

1462. Refuse dump diverting rain water —Causing 
holes in street.] — P riest v, Manchester C'uurN., 
No. 1022, post. 

See, JurtfuTf Sect. 2, sub-sect. 7, 

N, TreeA, 

1463. Trees growing on highway Liability of 
adjoining owner to lop.j -Anon. (1493), Y. B. 8 
Hen. 7, fo. 5, pi. 2. 

AnnotatintM Ropair of Bridgi'H, Hlghwuvs, rtc. 

<'ubo (IGGO). 13 (Jo. Rop. 33 ; UudHoii v. Tab<»r (187(»), 15 

L. J. y. B. 190. 

1464. - For twenty-live years.) —Turner r. 
King WOOD Uighway Board, No. 470, attic. 

1465. Trees overhanging highway --Special 
damage.] —Thorne v. Roberts (1909), 128 L. T. 
Jo. 155. 

1466. Suffering trees to grow -Causing obstruc- 
tion— Highway Act, 1835 (c. 50), s. 72.J - Walker 
V. Horner, No. 1311, ante. 

1467. Tree blown across road —Duty of owner - 
Highway Act, 1835 (c. 50), s. 72.) Hudson v, 
Bray, No. 1319, ante. 

Removal of obstruction.] Sec 8(»ct. 3, buh-Hccl. 7, 
IK, post. 

(). MaterUiU for Hoad Repairs. 

1468. Stones in highway —Omission to fence or 
illuminate.) — Feaunley v. Ormsby, No. 1315, 

1469. ,] - Curtis p. Wilkinson (1880), 

2 T. L. K. 839. 

I\ Assembly of Crowds. 

1470. Public speaking— Collection of crowd — 
Highway Act, 1835 (c. 60), s. 72.) - Horner v. 
Cadman, No. J317, ante. 

1471. — - Application of Act to 

metropolis.] — H ack v. Holmes, No. 1318, ante. 

Crowds collecting at theatres 6c exhibitions.] - 
See Sub-sect. 2, post. 

Rights of public meeting.] — I*t. V., Sect. 1, 
arUe, 

Unlawful assembly.] -See Criminal Law, \'oh 
XV., pp. 012 ct seq. 

Q. Dedication Subject to Obstruction. 

See Sect. 2, sub-sect . 0, jfosi. 


SuB-sEcrr. 2. -Nuisancjes Arising from 
Theatres, Kxhhhtions, ktc, 

1472. Assembly of crowd -Theatres - Injunc- 
tion.] — (1) Qu. : if a licenced playhouse, fixiui the 


PART IX. SECT. 1, SUB-SECT. l.-P. 

t. fitreri pr<*reSition — lAabtlUy of 
partwi/Kw/.l— Where a per-sou (aktuir 
part ill a 8tr©r4 proeeRHioii iw charKcil 
with the f(tatutor>' o(Tenc<* of “ w’itful]} 
provontinx Sc intci rupiitiF the fn‘4> 
of tiersous Sc ca.rria«:eH/* the 
real queetion for tho magistraten to 
doeido Is whether or not tho user of tbo 
street was under the oircumstaoces 


roaHonable. Tlio foot that tho tiaiural 
roHUlt of such a prooew»ioii wau Ui caiixo 
an obHiruct ion Is not Hufflciout to Justify 
aoonvh'tion. — Lowpbnh v. Kkavkney 
(1902), 67 J. P. 375. -IR. 

t. Crmt'dn coUtclina dt rffnaing to 
disperse A— VutXer a powi^r l4> paw byo- 
laws ** for proventixwc 6c abating public 
nuisances a tnunlcljpal ctouucif may 
impose penalUM for obHtnictlng public 


thoioughfaroH by congrc^gatiiig (hereon 
in cioi^dH Sc f(»r ret using to diHperHu 
win 11 hO roqufwU'tl by Uio poHeo, for 
nui a an obHtructioiiis a nubile 
at eoutiuon law.— R. r. Tavixui (19U9), 
14 B. (’. IL 236. -CAN. 

a. dfouA toUcfttd hit (vldrf H(.i7iQ 
Tne/it/ij/.l A publif' meet i tig inunt bo 
oonduoted so as not to inUTferu with 
other public um»s of a strout. AiiURKO 
V. Miluch, [1924] S. C. (J.) 117.- SCOT. 
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Serf. \ “ N uimncca: S iu h’Sec t'*. *1 

great concourse of persons resorting U) it, become 
a public nuisance, whether tiie Ci. of K. B. can 
grant a i»r(^Iabitory writ t4) suppress it, or whether 
it must be left to the common mode of prosecution 
by indictment. 

(2) I'layhouses are not in their own nature 
nuiwaicfs ; but only as they draw together great 
nurribiTs of people h coaches, Ac sharpers thither, 
which prove generally inconvenient U) the places 
adjacent (lIor.T, (’.J.). — BKrrJSUTON’n Cake (1095), 
Jlolt, K. H. r>liS ; 90 E. Jt. 1100 ; sub worn. U. v. 
Beii’Kkton, 5 Mod. Kep. 142 ; Hkin. 025. 
AnnotfUioriH : — Ja to (1) R^d. Lyonn t>. (iullivor, [1911] 1 
('ll. Olil. Am to (iJ) Refd. Uiirbcr r. Perjley, {1893J 2 (’Ii. 
447 ; b>ou« V. 119J4J 1 Ch. «3J. 

1473. — ,| — The lessee of a theatre 

held liable for obstruction to access to adjacent 
premises, i)y reason of the assembling of a crowd 
previously to the o])(ming the doors of the tlieatre. 

'file et. r(‘fuHed an injunction to the occupier 
of the adjjM‘(‘nt jirernises, where such obstruction 
('Xisted at time of action bniught, but Imd since 
ceiisi'd by rciison of the action of the police, but 
gave pltf. costs. BAitiiEJt r. Benlhy, [101)3] 2 Ch. 
447 ; 02 I.. J. (^Ji. 023 ; 08 L. T. 002 ; U T. L. H. 
35U ; 37 Sol. Jo. 355 ; 3 K. 4M). 

AnnottifwtiM : Consd. JOi'hk v. Tlio Oxford (1893), 37 Sol. 
.lo. HI2. Folld. c. Kdison llolJ lUionoKiapli 

Corim. (IS93), 19 T. L. It. 80. Distd. (ieruiulno v London 
Kxhll»UionM (1890). 7() L. '1'. 101. Consd. Ljoiin r. (hiUiver, 
(lonj J (’ll. <131. Mentd. Anslo'AlKcnuu S.S, (.'o. v. 
Jloul<l<*r Idnr, |190^ II K. it. (»,)9. 

1474. - - .| r. Tin: Oxford, 

i/ri). (1803), 37 Sol, .lo. 812. 

1475. - .| In (‘onse(|uence of a 

popular iKU’forniHnce daily at (Udis.’ theatre of 
varieties, the access to pltfs.’ adjaeent prt’inises W'aa 
obstructed during important periods of the day by 
reason of tln‘as.s(‘mi)lingol acrow<i <V. tlx' formation 
of a queue, at limes (i\(* lU'ep, on the kiu’b or in tin* 
gutter in Iront of pltfs.’ ju’emlses pn^viously to the 
opening of the doors of tin* theatre : llild: the 
obstnnUon was an actionable nuisance ^ (lefts, 
wore liable to i>e i(‘.st rained by injunction. A: the 
failur(* of the police to jirevent the obstruction by 
regulating tlie crowd A: keeping juopor gaps fm* the 
passage tif the publii* through the (ju(*ue did not 
alTord a good deh'nee. -- 1 A’ON*^, Sonh iV- i'c). r. 
tUi.i.iVKU, 119141 I t'h. 031 ; 83 L. J. C\u 2bl ; 
1 10 L. T. 281 ; 78 J, i\ 98 ; 30 T. E. H. 75 ; 58 
Sol. J<.. 97 ; 12 \u U. K. 191, C’. A. 

147d. Shooting ground near highway - 

Indictment.] -Indictment charged deft, with 
keeping certain inclosed lands near tlie King'.s 
highway, for tin* jmrpose of persons fieqiu*ntmg 
the sann* tt) practha* nlle shooting, to shoot at 
pi^tHuis with liivarins ; A: that he unlawfully A 
injuriously (*aused divers persons ttv meet there for 
that purpose, A sulTered A caused a great numlK*r 
of idle A dis(»rderly persons ai’incd with 0r<*arms 
to meet in the highways, etc., lu'ar the said inclosed 
grounds discliarging Ominns, making a great 
noise, etc., by vnIucIi the King’s subj(*cts were 
disturbed, A. put in peril. At the trial it was 
proveil, that deft, had convt*rted his premises, 
which vviue situate ncai' a public highway, into a 
shooting ground, whei’e p(*rsous came to 8lux)t with 
rifles at a target, A also at pigeons ; A that as the 
pigeons which wei'O lired at fnMiuently escaptxl, 
persons c(>llected outside of the grouiul A in the 
neighlK>uring tields to shoot at them as they 
stray(*d, causing a great noise A disturbance, A 
doing mischit*f by the sliot Hvld : the evidence 
supported tlie allegation, that dt*ft, caused such 
peiiiuns to asstmiblo, discharging llreanus, elo., 
inasmuch as their so doing was a probable conse- 


quence of his keeping ground for shooting pigeons 
in such a place. — R. v, Moore (1832), 3 B, A Ad. 
184 ; 1 L. J. M. C. 30 ; 110 B. R. 68. 

Annotaiions Apld. Walker v. Brewster (1867), L. II. 5 
Kq. 25. Dittd. inch bald r. Robluson, Inchbald v. Barring- 
ton (1869), 4 Ch. App. 388. Apld. ChlbnalJ v. Paul (1881 ), 
29 W. li. 536. Confd. Barber v. Penley, [18931 2 Ch. 447. 
Bistd. Chase r. L. C. C. A Leslie Co. (1898), 62 J. P. 184. 
Consd. Lyons v. Unlliver, [1914] 1 Ch. 631. Be!d. lUch r. 
Bastcrileld (1847), 4 C. B. 783 ; Bellamy v, Wells (1890), 
60 L. J. Ch. 156 ; Steam v. Prentice, [1919] 1 K. B. 394. 
Mentd. K. r. I'edly (1831), 1 Ad. & El. 822 ; K. v. Warwick 
(1837), 6 L. J. Al. C. 96 ; Simpson v. Savage (1856), 1 
(J. B. N. S. 317 ; It. r. Stephens (1866), L. R. 1 Q. B. 702 ; 
Scljolcs r. North London By, (1870), 21 L. T. 836 ; Haigh 
tj. Sheffleld Corpn. (1874), L. R. 10 Q. B. 102 ; Whitney v. 
Moiguard (1890), 24 Q. B. D. 630 ; A.-G. v. Homer (1912), 
107 L. T. 617 ; Weld-BlundelJ v. Stephens, [1920] A. C. 
9.56. 

1477. Exhibition In shop windows — Indict- 

ment.] — If a pa»*ty, having a house in a street, 
exhibit effigies at liis windows, A thereby attract 
a crowd to look at them, which causes the footway 
to be obstructed, so that the public cannot pass 
tin tlicy ought to do, this is an indictable nuisance, 
A it is not at all ess(*iitial that the clTigics should 
h(i libellous ; A, scmblr^ it is not necessary to show 
that the crowed consisted of idle, disorderly, A 
disscilute person.s.'- it. v, Cahlile (1834), 6 C. A 
630. 

AnnoUilittUM : -Consd. Timber r. IVnley, (1893] 2 (^h. 417 ; 
Lvems V. (lulliver, {1914 j 1 Ch. 631. Rich r. Itasterlleld 
(1817), 10 L. J. C. l\ 273 ; Walker v. lircwHler (1867), 
j.. R. 5 I0t|. 25 ; Fntz e. IfobMon (1880), 14 (^h. 1>. 542. 
Mentd. Malzy v. Kiehholz ACaMtigllone (1916), 115 L. T. 9. 

1478. Exhibition in shop premises — In- 

junction.] — W austaff V. Edison Bell Phono- 
GiiAPii Corpn., Li'd. (1893), 10 T. L. R. 80. 
Annotaiiov Re!d. Tiyona v. Gulliver, [1914] 1 Ch. 631. 

1479. Exhibition of fireworks — Injunction.) 

—Tlie colleetion of a crowd of noisy A disorderly 
peoph*, lo the annoyance of tlie n(‘ighboiirhoc>d, 
outside grounds in which ctitortaiiinu^nts witli 
music A liiwvorks an* lK*ing giv'(*n for profit, is a 
iiuisanc(* for wliich the giver of the enU'rlainnicnts 
is liable to an injunction, even though he has 
excluded all improper characters fixun Iho grounds, 
A the amusements within the gi-ounds have b(*eii 
eonduct(*d in an orderly way, to tlie satisfaction 
of tlie j>olice. Walker v. Brewster (1867), 
E. R. 5 Kq. 25 ; .'17 J.. J. Ch. 33 ; 17 J.. T. 135 ; 
32J.J*. 87; 16W. H. 59. 

-Distd. Jtichhakl r. Robinson, Inchbuld r. 
JbiiunKton (1H69), 4 ( b. App. 3S8. Apld. \N iiitei r. Baker 
(1887), .1 T. li. K. 569. Consd. Barber i\ Peiilev, (1893) 2 
Ch. 417. Reid, lleliuiny r. Wells (1890), 60 L. J. (’h. 156 ; 
L>oiisv. (JulliNer, (1914] 1 Ch. 631. 

further y Criminal Law, Vol. XV., pp. 747 

rt ficq, 

1480. Distribution of handbills— On pavement- 
indictment.] — Indictment for setting a person on 
the footway to distribute handbills quashed. — • 
R. r. SAiiMON (1758), 1 Burr. 516 ; 97 K. R. 426, 

1481. Noise from crowd A vehicles Outside 
club — Injunction.] -- A proprietory club was 
establLslx'il at which entertainments consisting of 
pugilibtic encounters were given, which caused 
the collection of large ciowds outside the club. 
The iioihc of the shouting of the crow’d, A the 
frequency on Ml nights, A until early in the 
morning, of whistling frtuii the club for cabs, 
vvhieli, in tlu'ir turn, created much noise in driving 
to the club, pi-evented the tenants A occupiers of 
adjoining hou.si'S fi*om sleeping at night. In an 
action brought by the owners, le8s(*es A occupiers 
of a ru'ighbouring house against the piopnetor 

, of Uio club:- Held: the nuisance from the 
{ ciwvds A cabs was tlie reasonable A probabl 
eonsiMiuene** of deft.’s acts, A an injunction ought 
to issue to i*estraiu it, as well as the whistling for 
cabs during certain hours. — B ellamy v. Wells 
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(1800), 00 L. J. Oh, 150 ; 03 L. T. 036 ; 30 W. R. 
168; 7T. L. R. 135. 

Annotation : — Consd. Barber r. Penloy, [1893] 2 Ch. 447. 

1482. Public exhibition — Vehicles under police 
control — Injunction.] — Germaine v. London 
Exhibitions, Ltd., No. 1449, ante. 

1483. Erection ot stand to view procession-— 
Obstruction of view from house — Damages.] — 
PJtf. was in possession of a house from the windows 
of which there was an uninterrupted view of part 
of a certain main thoroughfare along whicli it was 
announced that a public procession was to pass. 
G. agreed to take & pay for seats on the firet ic 
second floors of the house in order to see the pre- 
cession. Lefts, in pursuance of a resolution of 
their council to that effect, caused a stand to be 
erected across a certain highway (in whicli plft.'s 
house was situate) to enable the inoinbers of the 
council their friends to view the precession. 
This s^nd was a public nuisance. A: it obstructi‘d 
the view of tlie main thoi’oughfare fx*om tlie 
windows on the first floor of pltf.’s house. G. 
when he saw the stand in pi*ocess of erection, 
asked to be released frem his contract as to the 
seats on the first floor, Ac pltf., thinking it would 
be unfair to hold him bound, released him. Several 
other persons came to the liouse to apply for seats, 
but wlien they saw the obstruction refrained fi-om 
taking seats. In an action by pltf. to recover 
damages for the wrongful interference with the 
use Ac enjoyment of her liouso & the sp(»cial loss 
slie had sustained by the wrengful act of defts. : — 
Held : she was entitled to recover as damages the 

relit which but for (lefts.* act she might lunl made 

y letting seats. -Campbell v . PADniNOTON 
C^iRPN., (lOlli 1 K. 13. mu ; 80 L. J. K. 13. 7:39 ; 
101 L. T. 391 ; 75 J. V. 277 ; 27 T. J.. H. 2:32 ; 
9 L. (i. U. 387, 1). C, 

1484. Indecent exhibition —Dead bodies in street 
— Indictment.] — Prisoner was indicted for unlaw- 
fully exposing the dead body of lier infant cbild 
near a public higliway. The jury found that the 
body was exposed by prisoner in a public highway ; 
that the place was one where many p(H)ple were 
certain to pass repass ; & tliat tlie exposure was 
calculated to shock <k disgust jiassers-by, & 
outrage public deccney : --7/c/d .* prisoner was 
guilty of a nuisance at coiniuoii law. — It. v. Clark 
(1883), 15 Cox, C. C. 171, 

1485. — - — .] - 11. r. Kichahdbon 

(1890), 'rimes, S('pt. 12. 


Sub-sect. 3. — Animals on the Uigiiway. 

See Highway Act, 1801 (c. 101), s. 25 ; Metro- 
politan Police Act, 18:39 {c. 47), b. 54 ; Town 
Police Clauses Act, 1847 (c. 89), ss. 24--27 ; Public 
Health Act, 1875 (c. 55), s. 171. 

See, generally. Animals, Vol. II., pp. 220 et 
seq. 

1486. Liability for straying animals —General 
rule.] —In ordinary circumstances, in an ordinary 
highway it is no breach of duty not to prevent 
harmless animals like sheep from straying on to 
the highway Ac it makes no difference whether the 
artion is sought to be based on negligence or on a 
nuisance to the higliway (Cozens-Hardy, M.Ii.). 


— Heath’s Garage, Ltd. v. Hodges, [1916] 2 

K. B. 370 ; 85 L. J. K. B. 1289 ; 115 L. T. 120 ; 
80 J. P. 321 ; 32 T. L. K. 570 ; 00 Sol, Jo. 554 ; 
14 L. G. R. on, C. A. 

Consd. Turner r. roates, [1917] 1 K. B. C70. 
Refd. Mantou v. Brooklebank, (1923] 2 K. B. 212. 

.]— iSVc AnimaImS, Vol. JI., pp. 233, 23 1, Nos. 

221-226. 

1487. Under care of keeper — Whether turned 
loose— Metropolitan Police Act, 1839 (o. 47), s. 64.] 

— The owner of land on both sides of a liighway, 
who claimed the grass Ac herbage growing on such 
parts of it as were not gravelled, put his cattle 
under the care of a servant, but who liad no hold 
of them, to graze upon it : — Held : tliey were not 
turned loose within clause 2 of above sect. 

1 am of opinion that ilio construction Cimtonded 
for by applt. is right, Ac that the Act only makes it 
an offence to turn cattle loose, so as t*o bo free frem 
all control & at liberty to go where they will, Ac so 
endanger passengers on a liigliway ; & that it 
does not apply whore cattle are turned out under 
the (‘are of a servant to keep them from wandering 
on the highway (Cockburn, O.J.). — Stikrborn v. 
Wells (1863), 3 13. & S. 781 ; 2 New Hep. 60 ; 32 

L. J. M. C. 170 ; 8 L. T. 274 ; 27 .f. P. 566 ; 0 
Jur. N. S. 1101 ; 11 W. H. 591 ; 122 E. It. 293. 

1488. - — Whether “ straying or lying about ** 
— 4 Geo. 4, c. 95, s. 75,] - Horses grazing on the 
side of a turnpike road, with a man in charge of 
them, th('y being inider bis control, an* not liable 
t-o be iinpound(‘d under above se(;t. as “ wandering, 
straying, or lying” about tlie road. Mouiiirt v. 
Jeefuies (1866), L, R. 1 Q. B. 261 ; 35 I.. .1. M. G. 
143; ;30 J. P. 198; M W. U. 310; eub nom. 
Nohuih c. .Ieffries, 1.3 L. 629. 

.IntutUttion : Consd. LawrcMicu r. Kint; (1 S(>h), L. It. 3 
G. B. :)L*). 

See, now, 31 At .35 Vi(’t. c. 1 15. 

1489. Highway Act, 1864 (c. 101), 

s. 25.| -()(*rtain Hh<*(‘p belonging to ajiplt. were 
found lying on a highway, but ilioy weni, at the 
time that they were m found, under the control 
At in the charge of a ke(*per or driver : — Held : the 
Hh<*ep were lying about the liighway ” within 
above sect.. At apjilt. had been rightly eonvict(*d 
under it. “J-iAWhkn(;e ?•. King (1868), li. U. :3 
il, 13. 315 ; 9 13. At S. :125 ; 37 L. ,1. M. G. 78 ; 
18 L. *r. .356 ; .32 J. I^ :il() ; 16 W. JG 966. 

^nwolo/um.* — Refd. Ili)rw«) 0 (l r, Goodall, ilonvoocl r. IIIU 

(1872). 3G J. P. 48«. 

1490. Negligence of keeper.) - 

Cattle belonging t<o appll., who was occin>ier of 
the land on both sides of, At adjoining a liighway, 
were found straying upon the highway. It 
ajxpeared that ayipit. was entitled to tlie pasturage 
on both sides of tlie highway. The catthi Jiad been 
placed under the care of a boy, At when they W(‘ro 
found ho wiis in a Ihild about forty yards from the 
neare.st of the bullocks At H(3parated from it by a 
Jicdgc ; —'Held : th(*re was evidence upon which 
applt. might bo convicU^d under above? sect.- - 
Golding v. Htocking (1869), L. II. 4 (i. B. 516 ; 
10 B. At H. 318 ; 38 L. J. M. G. 122 ; 20 iu T. 470 ; 
.33.1. P. 566; 17 W. II. 722. 

Annotaiiim : —eolld. Fw'CHtono o. CaMswcU (1809), L. U. 4 
g. B. .'ilU 

1491. S. 1\ Freestone v. Gasswell (1869), 
L. R. 4 Q. B. 519 ; 10 B, & H. 351 ; 20 L. T. 918 ; 
33 J. P. 581. 


PART IX. SK<rr. 1. SUB-SECT. 3. 

I486 i. LUthility far /itraying anirnttU 
— (JctmtoI ruff'. J— An owner of land on 
whicb domeHtic animals are kept, or 
the owner of n^uch animals. In not liable 
for injuries to persons using a UIghwaj 


attributable to the auinials hlrayiiig on 
the highway. — M ii.lau r. O^Dowj), 
[1917] N. Z. L. H. 7 Hi. -N.2. 

b. (Jnder care of keeper- -Whether “ ai 
large*'— 51 Viet, r. 29 (D), ». 271.]— 
(*aftle arc “ at large ” within .01 Virt. 
c. 29 (D>, s. 271, when the herdsman 


In following one of tbo herd which ham 
Ktrayc’U gets ho far from tho main body 
t hat he in unable to reach th( 5 in in time 
to prevent their loiU'rlng or Htopjilng 
on tho highway at flH interHoetlon with 
a railway when ho floea a train approach- 
ing. — THOMI*«(iV t». Ofum» Tkunk Hv. 
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Sect, 1.- Nuisfinres: Sub-ae cfs. 3 4»1 

1492. — .1—A ehophord was 

driving a liuridrcd Hlie<*p from one fann to another 
along tin* liighway. One day ho was seen to rest 
for a quarter of an hour, when the sheep began to 
oat the gr/iSH A hedges, A aomc to stand on the 
highway. On anf>ther day the sheep had got half 
a mile ahead of him, & were eating the grass & 
standing on the highway when he came up to them. 
On a complaint under above sect. : — Held : the 
justices could only lawfully convict the owner for 
his sheep being found straying on the highway if 
they were satisfied that the shepherd was not bond 
fule driving the sheep all the while, for that resting 
occ/isioruilly during the progress was not in- 
cfuisistent with driving.- -llouwoon v, Goodall, 
Ilouwooi) V. Hill (1872), 30 J. l\ 4S(h 

1493. Right of pasturage on roadside- Animals 
straying on to road.) ^J’he f»wner of cattle found 
straying on the metalled part of a highway is 
liable t<) n pennliy un<ler Highway Act, 1804 
(c. 101), s. 25, nolwillistanding he had a right of 
pasturage on the sides of it.- h'^KKRTf)NE v. 
(‘ASHW'rLL (1800), H. H. 4 Q. 11. 510 ; 10 H. & S. 
351 ; 20 L. T. OIS ; 33 J^. P. 581. 

1494. Highway across unlnclosed ground — 
Highway Act, 1864 (c. 101), s. 26.] — By a private* 
Act a certain barrier bank, made for drainage 
purposes in fi., together with a road thereon, is 
vested in trustees wlro are directed A required from 
time to lime to let the herbage of the bank to be 
m-azed with sheep only, at such yearly rent os can 
he reasonably liad for the same. The road which 
runs along the t<»p of tlie bank is an open public 
highway. Hho(‘p owmed by a renter of the herbage, 
iV depastured on the sides of the barrier bank, 
\\(*re found upon th(i iiud ailed part of the highway, 
Ai flu* t>wner was convicted Ac liiieri under above 
M*et. : Held : the eonvirtion %vas right. 

In all eases whert' a liighway runs through a 
coimnon, or waste, or uninclosed ground, the 
legislafuie seeniH to have thought that the cattle 
which were depastvired on that o^en commtm or 
unlnclosed gi'ound niust sometimes naturally 
c'ome on to the road A tliat it would be wrong to 
impoRi* a penalty on the owmer in such cases. But 
whi'ie t he road is not one ]uvHHing over any common 
or waste or uniia losed ground, although thert^ may 
be a right ot piisturnge on the sides, they thougiit 
fit to i(‘a\e the einudnient providing that cattle 
are not to stray unqualified Then how is that 
consthtout with the right of pasturage? It does 
not take it aw^ay, but the elTect of the siH't. is, 
that though the ow'uers of animals may depasture 
them, they must somehow take pr<*cautious for 
herding them. . . . Jlert* sheep ar<^ found on the 
highway, it thert'foi'o the conviction of the owmer 
is com*et, unh'ss it weit* clear that the spot wdiore 
the animals w'ere straying passes thmugh the 
uninclosed ground so as to be wdthin tin* exception 
in sect. 25. That is a question of degree. Kvenr 
rood when* a right of pasturage is on either side, is, 
in one evlivme senate of the w’onl, uninclosed, 
beca\ifie of the plot of ground at the sides of the 
actual roadway. But that is not what is meant. 
\Vhere the highway runs through an extent of 
ground of some magnitude, then It is within the 
exception, but when the quantity of ground Is 
4»f so small an acreagi^ compared with the highway 
as to be merely accessory to the road. It would 


be otherwise (Blackburn, J.). — Bothaiclbt v. 
Danby (1871), 24 L. T. 656 ; 36 J. P. 135. 

1495. .] — The presumption that 

the soil of a liighway is vested in the owners of 
the adjoining land is a rebuttable presumption. 
Sernble : even if the presumption be not rebutted, 
the wayside strips may still be common or waste 
land within above sect. 

The justices have held that “ it was not proved 
that the length of road in question passed over any 
common or waste or uninclosed land.” . . . Now 
if they had stopped there the ct. would have been 
bound by their Ending, as being on the face of a 
finding of fact, but they have proceeded to give 
their reason for coming to such a conclusion. • . . 
In the first place they appear to have merely 
considered whether the presumption was rebutted 
A to have omitted to notice that a bond fide claim 
of right to the pastur^e of the wayside strips 
would oust their jurisdiction (Lord Alvrrstonb, 
PI.UMBLBY V. Lock (1902), 67 J. P. 237 ; 
19 T. L. R. 14 ; 1 L. O. R. 54, D. 0. 

.] — SeCy also. Nos. 1487, 1190, ante. 

Duty to fence land adjoining highway, see 
Boundaries, Vol. VII., p. 283. 

IJability for damage by animals upon highway, 
8ee Antmat. 8, Vol. II., pp. 229 et scg. 


Sub-sect. 4. — Locomotives, etc., on 
Highway. 

1496. Traction engine —Whether a nuisance — 
Question of fact.] — 3'he owner of a traction engine 
which is a nuisance A causes damage is liable in 
an action, even though all statutory requirements 
have been complied with. Whether or not a 
traction engine on a highway is a nuisance is a 
question of fact, the answer to which depends on 
the circumstances of eacdi particular case. 

Compliance with the statutory provisions does 
not relieve the owner from action for a nuisance 
at common law. The evidence shows that the 
engine was calculated to frighten ordinary horses 
by emitting steam A sparks (Day, J.). — Bantwick 
V. Rooeks (1891), 7 T. L. K. 542. 

1497. Narrow road — Obstruction.] — Persons 

using a traction engine A trucks on a highway may 
bo indicted for a nuisance if they create a sub- 
stantial obstruction A occasion delay A incon- 
venience to tlie public, substantially greiiter than 
such as would arise from the use of the carts A 
hi)rscs. The owners are r<*spoi»sible for the general 
management of the engine by tli(*ir serv^ants. — 
R. r. Chittenden (1885), 49 J. P. 503 ; 16 Cox, 
C. C. 725. 

Annotntumn Refd. A.-G. V Scott, 11905} 2 K. B. 160; 

Uorpn. i>. Barclay, (’urlo (1923), 130 L. T. 33. 

1498. Damage to road — Road out of 

repair — Injunction.] — In an action by the A. O., 
on the relation of a county council, for an injunction 
to restrain deft, from using a traction engine upon 
a road in such a way as to cause a public nuisance : 
— Held : nothing in Locomotives Act, 1898 (c. 29), 
hail affected the prohibition in Locomotive Act, 
1861 (c. 70), s. 13, against causing a nuisanc.e by 
the user upon a highway of a locomotive engine ; 
A it was no answer to an application for an interim 
injunction that the damage to the road would not 
have liappened but for the neglect of the county 
council to keep it in a proper state of repair.—* 


Co. or Cakaoa (1805), 22 A. R. 4.53,— 

CAN. 

«. kennel or Mr /or.l 


— Makiniir n konnol or a lair for a dofc 
upon a highway is far roinoTOd from 
nny kind of lawful use of it, event lioiurh 
the dog*a owner may be lawtoQy 


omploved upon the highway all tbo 
time the dog might be so kennelled or 
laired th4.^re. — B irdsall v. Mkrkitt 
(1917), 38 O. L. H. 587.— CAM. 
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A.-G. V. Scott, [1904] 1 K. B. 404 ; 73 L. J. K. B. 
196 ; 89 L. T. 726 ; 68 J. P. 137 i 2 L. O. R. 461, 
C. A. 

Annotations Hiflrh Wyconibo R. T>. C. r. Palmer 

(1905 )» 69 J. i*. 167 ; Bromley R. 1). C. r. (.’roydon Cornti. 
(1907). 24 T. I4. K. 132; Blllericay li. O. r. Poplar iinim. 
& Keeling (1911), 80 h. J. K. B. 1241. 

1499 . ^ J — jjj action by 

the A.-G., on the relation of a county council, to 
rcstrwn deft, from using a traction engine upon a 
road in such a way as to cause a public nuisance, it 
was at the trial found as a fact that the condition 
of the road was not caused primarily by deft.'s 
traction traffic, but partly by the traction traffic, 

artly by stone haulage by carts & liorses. partly 
y the ordinary traffic, & partly by the weather, 
but primarily & chielly by the failure of the 
county council to maintain the road in a fit state 
to bear the traffic (including the traction traffic), 
which was not more unusual or onert>iia than they 
ought to have expected to come upon it : — Held : 
upon the facts so found pltfs. weiv nett entitled to 
a i)crj)etual injunction to restrain deft, from 
bringing his traction traffic upon the road, & an 
interlocutory injunction which had been giant ed 
upon affidavit evidence must bo dissolved. - 
A.-G. V. Scott, [10051 2 K. B. 100 ; 71 L. J. K. B. 
803 ; 03 L. T. 240 ; 60 J. 1‘. 100 ; 21 T. L. K. 211 ; 
40 Sol. Jo. 221 ; 3 L. G. K, 272, G. A. 

Annotations : — ^Refd. High Wyconiho JL D. (\ r. Palinci 
(1900), 69 J. P. 167 ; Chiehentpr 0)rpn. v. Foster. (1906) 
1 K. B. 167 ; A.-(i. HharpncKh New DoekH be (lIoiieeHtei N' 
Birniirigliani Navigation Co., 1 1 911] 3 K. B. 1 ; Wors* 
liorough U. D. C. r. BaniHlej, Britl*^)! Co-op. Soc. (1911), 
111 li. T. 429. 

1500 . Damage to pipes laid in road.] — 

Pltfs,, wJio were the road authority within tlndr 
distriet, were also the owners of the water inaitis 
beneath the roads. A duly licenced traction 
<*ngine belonging to deft., weighing upwards 
of 10 tons, drawing three trueks, broke the 
water main under one of the streets for which 
pltfs. were the road authority. The main had 
been laid at least thirty years, hut wiis fouinl as 
a fact to be sufficiently strong & well laid to 
withstand the pressure of the ordinary tratlic of 
the district. Pltfs. had been guilty of no neglect 
or default in the execution of theLr duty as tlx* 
road authority, neither deft, nor his servants 
had been guilty of any neglect or want of skill or 
care in the const ruction or user of the traction 
engine. A county ct. judge found that the 
injury wtis caused by the excessive weight of deft.’s 
traction engine, &> that deft, was liable for the cost 
of repairing the broken water main ; — JJeUl : in 
using an exceptionally heavy locomotive deft, 
was exercising his right to use tlic highway in a 
way that was not necessary in order to enable 
him to enjoy it, k, the df*ri8ion was right. — 
Chichester Corpn. v, Foster, [1906] 1 K. B. 167 ; 
76 L. J. K. B. 33 ; 93 L. T. 760 ; 70 J. P. 73 ; 64 
W. R. 199 ; 22 T. L. R. 18 ; 4 L. G. R. 206, 1). C. 

Annotations : — Oonsd. A.-G. e. BharpnoBS New Docks & 
Gloucester & Binningham Navigation Co., (19141 3 K. B. 
1. Befd. Bromley U. D. C. r. CToyilon (1907), 

2t T. L. R. 132; Worsborough U. D. C. r. Bumsb y 
British Co-op. Soc. (1914), 111 L. T. 429 ; Sharpness New 
Docks & GloutN»stor & Birmingham Navigation Co. r. 
A.-(l.. (1915) A. C. 6.')4. 


1601. Sparks causl^ damage.]— Deft was 

possessed of a traction engine, which was propelled 
by steam power. AMiilst it was being driven by 
deft.’s servants along a highway some sparlu 
escaping from it set lire U> a stack of hay of pltfs.* 
standing on a neighbouring farm. The enrine 
was constructed in coiifonnity with Looomouve 
Act«, 1861 (c. 70), 1863 (c. 83) ; at the time of the 
accident it was being driven at a proper pace, 
& deft. *8 servants were guilty of no negligence in 
the management of it ; —llela : deft, was liable to 
compensate pltfs. for the injury done to tho stack 
upon the ground that the engine being a dangerous 
machine, an action was maintainable at common 
law, ^ tho liocomotivt^ Act-s did not restrict the 
liabilitv of deft. — P owell r. Fall ( 1 8S0), 6 Q. B. D. 
697 ; 49 L. J. Q. B. 428 ; 43 L. T. 502 ; 45 J. P. 
156, C. A. 

Annoiatiotis : — ConsA. Oalor r. Rawson (1889), 0 T. li. R. 
17. Folld. Guntor r, Jamos (1908), 72 J. P. 448. Retd. 
Gas Light Ac (k>ko (^o. «i. St. Mary Abbots, Konslngtoii 
(1HS4), (Jab. & El. 308 ; The European (188.5), 10 P. 1). 
99 ; Bautwleke. Rogers (1891), 7 T. L. R. 542 ; Jeffery e, 
Pant ras, Voetn^ (1894). 03 L. J. Q. B. 018 ; A.-O. v. 
Scott, (1904) 1 K. B. 404 : Chichester ('’orpii. r. Foster 
(1905). 70 J. P. 73 ; lleatlCs Garag<» r. IloiigOH (1915), 14 
L a. li 195 : Manscl i>. Webb (1948), 88 L. J. K. B. 323 ; 
MuMgroNo r. i*aiuleliH, (1919) 1 K. B. 314. Mentd. Evans 
V. M. S. A: li. Ry. (1887). ,36 (’h. 1). 626 ; Parker r. Londou 
General (.Imnibus ('o. (1909), 101 L. T. 623. 

1502. — — A traction engine, driven by 

steam along a public highway, omitted sparks which 
set lire to certain agricultural prtsluce on land 
adjoining the highway. 'I'heixi was no negligent 
user of the trai’tion engine : Held : tho owner of 
the traction engine wiw Jiablo for the damage done, 
upon the ground that lie took upon tlio highway a 
dangerous machine which was liable to emit 
sparks. - tluNTEU v. James (1908), 72 J. P. 448 ; 
21 T. L, B. 868 ; 6 B. G. H. 1138, J). C. 

1503. — — - A steam locomotive engine 

lassing along a highway sot tiro to a plantation 
)y tho emission of sjiarks. 'Fho engine' hod a 
special apparatus to prevent the oiuIhsIoii of 
sparks ; -Held : the owner of the engine, as he was 
using a thing of a dangomus iiatun*, although in 
no way ncglig<‘nt, was Ihiblo in dumages for the 
injury caused t^> tlie plantation.- Manhei. v. 
Webb (1918), 88 L. J. K. B. 323 ; 120 B. T. 300, 
C. A. 

1504. - - Horses frightened -Knowledge of 

defendant. |— An action may bo maintained by a 

ei*Ron who has siLstairicd an injury through his 
orses being frightened by a traction sU'arn (*ngino 
used on a highway, under I.<ocomotive Act, 1801 
(c. 70), tho jury finding that the engine was likely 
to frigiit<*u horses, A that deft, know it. 

Scmble : that tlio srivnicr was not material. 

Pltf. is entitled to your verdict, if the engine 
was calculated by its noise A appcarunci* to frigliton 
honM's, so as to make tho use of tho highway 
dangerous to jiersons riding or driving iiorsos. 
For deft, has clearly no right to make a profit at 
the expense of the security of tho public (Erls, 
C.J.). 

I desire you to 6nd separately (as there is an 
issue on tho scienter) whether, before the accident, 
deft, knew of the danger, supposing you find it to 
exist. If he knew it from liis men, or other 


PART I*. SECT. 1. SUB-SECT. 4. "tl?« 

1501 1. Traction mgine —Sparks caus* owners of a st4‘am tractor by the owner 

ing dwnaor.h-A. person who, with- of a boamj abutting on a public road 

out ncfiliircncc, uses a traction eiiglijo for Injury to Ills house & gamcn causert 

on a highway Ih liable for Injury to by bumluiK particles from a caiwo of 

property adjoining tho highway by fire oompresse^i cork, which was r)clng 

fl^ro sparks emitted by the engine. — drawn by the tractor & l«»ok fire 5c was 

MlKtTLASrK r. ScotfTKN (1912), 21 bumi oil the foad Opposite the lioiiw : 

W. L. R. 241 ; 2 W. W. R. 325.~-CAW. ^Iletd : the use of a tractor emitting 


sparkK, combined with the proximity 
ox an Inflammable cargo, eonstltuled. 
apart from negligence, a dangerous 
nuisance at common law, as well as a 
nulsanct* under Locoiiiotivo Act, 1861, 
H. 1 3 ; Sc defenders w<*rc liable to 
pursuer In damages.- SLAncnr. 

LAN, 11924) «. O. 8.54.— SCOT. 

d. Derrick — Horse frigMcned,] — 
Deftii. had erected a derrick In tho 
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B ed, \ , — Nuisances: Sub-aecU, 4, 5 <jBr 6. ] 

porBoniSf it/ wouJd be suflflcientp Ho, if he know it 
frf>m the nature of the engine itself (Erle, C.J.)*- 
Watkinh V. IlEDDiN (18(51), 2 F. 629, N. P. 
AnruitatittM -Apprvd. Clalrr v. (1880), 0 T. L. It. 

J 7. B«M. llarrlH r Moblin H 878), J Kx. D. 2fl« ; JJantwlck 
r. ItoktTH (J801), 7 T. L. K. 642. 


1606. .] —If an engine of this soi-t fa 

traction engine] fulllls all the requirements of the 
statutes, &> yet is calculated to frighten horses of 
ordinary nerve & courage on a highway, the engine 
is a nuisance, ^ there is nothing in the statutes 
lljocomotive Acts, 1861 (c, 70), 1865 (c. 83)] to 
absolve the owner from liability to pay damages to 
those whose person or property is injured in 
cou8<'qucnce thereof (Loud Ehiiicr, M.U.). — 
Ualer V, Hawkon (1889), 6 T. L. 11. 17, A. 
AnmdfjUnmH - CoilBcl. llantwJrk r. (Ihlil), 7 T. L. P. 

612. Reid. JciTDi> r. hi. I’uiicias Vestry (18114), 03 L. J. 

g. H. S18. 

1606. Motor omnibus -Excessive user.l~The 
excessive user of certain stre<*ts by dclts. for 
turning, sliunting, standing, a<l justing, A repairing 
their motor omnibuses : —Held : an actionable 
nuisance. — Kf)BiNsoN r. London Okniokal Omni- 
bus Co., Tym. (1910), 74 J. P. 101 ; 2(5 T. L. IL 
233. 

1607. Steam roller - Whether a nuisance — 
Question of fact.) ’3’he owners of a bli'ain roller are 
liable in daninges if it is a nuisanee to a person 
using the liighway. (Compliance with the statute, 
A absence of negligence, do not conhtitut»e a defence 
to the action. Tlie (pK'stion whether a steam 
roller on a highway is a nuisance dangerous to the 
public is one of fivet, dejx'nding upon the eireum- 
8tan<‘(>s of <*ach particular easi*. 

If this steam roller upon the oeeasion in question 
was a nuisanee, A if in conseiiucMice, it eauseil 
plif.’s home to bolt A the aecideiit to take jihiee, 
there is a caus(* of action made out. . . . Tln^ 
mere prestmee of this machine upon the road is 
not sullleienl, bcx’ause it was lawfully there, but 
in each case it must be a question for the jury os 
to wliother it was or w(is not xi nuiaxinc<3. Now 
was there any evidence that it wxis a nuisance? 
Counsol contends then* wxts none because the only 
evidence was that pltf.’s horse w’as friglitened by 
the Ht4»am roller A that th<*re W'as iu)t sulllcient to 
establish a nuisance t;o the liiglnvay. . . . But 
ac3Cording to the county ct. judge’s notes the 
evidence was tha.t the horse was of a quiet disposi- 
tion, A not one likely to be frightened eaj^ily 
((^IIARI.KH, J.). — JEPKEHV V, Ht. 1*AN(’HAS VksTRY 
(1894), 63 L. J. (). B. 618 ; 10 B. 551, 1). (1 
AnnatiUion ; - Refd. ChloIiCHtcr Corpn. r, Foster (Jl)05), 70 

J. 1*. 73. 

1608. Damage to pipes laid in road.] -iqtfs., 

a gas CO., hiid down pipes under the surface 
of certain stmets, os they were bound by stxituto 
to do, for the purpose of supplying g.is to light the 
streets A houses in the strei'ts. The streets were 
vested in dofts., the vestry of the parish, by certxuii 
statutes which gave them the authority of the 
surveyor of higliways, A with the duty to repair, 
but without proscribing any particular mode of 
repair. Dofts. used steam-rollers for the repair 
of the streets, os being a mode of repair most 
advantiigwus to both the ratepayers A the public, 
but the rollers tlioy used were so heavy as fre- 
quently to injure pltfs.* pipes, though the pipes 
were suftlciently below the surface as not to have 
beoti Injured by the ordinary mode of repair if 


such rollers bad not been used : — Held : pltfs. 
were entitled not only to recover damxiges for the 
injury which had been done, but also liave an 
injunction to restrain defts. from using steam- 
rollers in such a way as to injure the pipes of 
pltfs. — (jrAS Light A Coke Co. v. Ht. Mary 
Abbo'it’s, Kensington, Vestry (1885), 15 

Q. B. I). 1 ; 54 L. J. Q. B. 414 ; 53 L. T. 457 ; 
49 J. P. 470 ; 33 W. K. 892 ; 1 T. L. K. 452, 
C. A. ; affg. (1884), 1 Cxib. A El. 308. 

Annotations: — Distd. Bristol Waterworks Co. v. Bristol 
t’orpn. (1881)), 5 T. L. It. .'>51 ; .Southwark & Vauxhall 
Water Co. v. Wandsworth Board of Works, 11898] 2 Ch. 
G03. Consd. Chichester Corpu. v. Foster, [1900] 1 K. B. 
1«7. Reid. A.-U. (on Ilclatlon of Monmouthshire County 
Council) U Mouinouthshlre County Omneil v. Scott (1901), 
89 L. T. 720. Mentd. OroBvenor Uotel Co. v. Uaiuiltou 
(1891), 03 L. J. g. B. CCl. 

1609. Spark causing damage — Measure of 

damages.] — A rural district council, the highway 
autJiority in their dLstrict, used a steam-roller 
under statutory powers. ^Vliilst the roller wxis 
trxi veiling on the higliway to a place where rolling 
was to be done a spark flew from it which set fire 
to the tliatch of a wayside cottage, let on a v eekly 
tenancy, whieli witli its contents was almost 
wholly destroyed. Upon a question as to the 
principle upon whicli damages wore to bo assessed : 
— Held : the measure of damage for the injury 
(o the cottage was not th<* fair cost of reinstate- 
ment, but the difference between the money value 
of the owner’s reversionxiry jnti*rest before tlie Are 
A xifter the flif*.— Moss v. Ciikistciixjrcu Uurab 
Council, Kookrs v. (’jhustc^hurcii IIural 
Vovmii., 1192.->j 2 K. B. 750 ; 23 L. (1. K. 331, 
i). C. 

1510. Tram car —Horse frightened — Improper 
conduct of driver.] — Kaiteep. Norwich Electric 
3’uamway Co. (1902), 18 T. L. B. 5(52, C. A. 


Sub-sect. 6.- Dangerous and Extraordinary 
Traffic. 

1611. Excessive load on waggon.] — Infonnation 
xxgamst a common carrier, setting foi*th that no 
waggon ought t-o cxirry more than 2,000 weight, A 
that deft, used a waggon with four wlieels, etc., 
cum imus'itato numcro cqnorumy in which he carried 
3,000 or 4,000 weight at one time, by wliicli hes 
spoiled tlie highway leading from Oxforxl to I.ionclon, 
viz. at L. in the parisli of 11. ; this wxis adjudged 
good, though it was laid generally at L. without 
showing how many perches in length, because the 
nuisance was alleged, for xill the way leading from 
Oxford to London, A 1.*. wxis mentioned only for 
the venue; A ihougli 1 1161*0 w’as no particular 
mexisuro expi*(‘s.sed lunv much of the w’xiy wxis 
spoiled, it shall be intended all L. w^as spoiled 
likewise, though it said that he went inusitato 
numcro eqiiorum without setting fortli wiiai number, 
yet the information is good, because it wxis the 
excessive W'eight w'hieli he carried that made the 
nuisance. — Egerly’s Case (1611), 3 Salk. 183 ; 
91 E. R. 764. 

Annotation : — ^Retd. OIoBgow C^orpn. r. Barclay, Curie (1923), 
93 L. J. V. C. 1. 

Locomotives.] — See Sub-sect. 4, anie* 

1512. Motor vehicle— Skidding.] — The mere fact 
that tlie proprietor of a motor omnibus places such 
a vehicle on the road to ply for passengers knowing 
that it has a tendency to skid wmen the road is in a 
greasy or slippery condition is not evidence of 


stroot without placing a hoarding round 
It. While the derrick wa8 at work A 
making au unuHual noitxc. pltf.’B hoiwc 
took fright A ran axvay, pltf. hiding 


l^rowii out of the carriugc, A injured. 
The Jury found that the derrick w*a« of 
a HHt»in* to frighten hortu>H, A that 
defts. had not taken i»rt»perprec'a\itlon9 


to guanl agaiuBt accidents ; — //eW ; 
deftB. W'cro liable for the injury sus- 
tained by pltf.— L awson r. Allirion 
Viixic.K (1890). 19 O. K. C55.— CAN. 
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negligence or nuisance where an accident happens 
to a passenger owing to the motor omnibus 
skidding. — ^Wing v, London General Omnibus 
Co.. [1900J 2 K. B. 052 ; 78 L. J. K. B. 1063 ; 101 
L. T. 411 ; 73 J. 3^ 429 ; 25 T, L. 11, 729 ; 63 
Sol. Jo. 713 ; 7 L. G. R. 1093, C. A. 

Antwlatwm : — ^Apld. I'arkor v. London General Omnibus 
Co. (190y), 101 L. T. 623. Beld. Phillips r. Britannia 
Hygienic Ijauiidry Co., [1023] 1 K. B. .030. Mentd. New- 
berry V, Bristol Tramways & Carriage Co. (1012), 11 
L. U. U. CO. 

1513. .] — A motor omnibus was pixi- 

ceeding at a moderate speed along a road in 
London, which was in a greasy condition, when 
pltf., a boy live years of age, stepped oft* the pave- 
ment into Uie street about 1 or 5 feet in front of 
the omnibus. Tn order ti:> avoid running over 
pltf., the driver of the omnibus steered to his off- 
side, took out the clutch, put on the brakes, ic 
locked the back wheels, T\itli the result tliat the 
omnibus skidded A its near .side struck & injured 
pltf. In an action to ivcover damages for the 
personal injuries, the jury found that there was 
no negligence on the part of the drivtu*, but ihey 
disagreed upon the qu(‘slion whether the omnibus 
was a nuisance: — Held: there was no evidence 
that the motor omnibus was a nuisiinee. - Parker 
V, London Generai. OiMNinus Co., l/rn. (1909), 
101 L. T. 023; 74 J. P. 20; 20 T. J.. H. IS; 
53 Sol. Jo. 807 ; 7 L. G. U. 1111, P. A. 

1514. Defective condition -Resulting in 

collision.] — Owing to a didect in the axle of defts.’ 
motor lorry a wheel came off while the lorry was 
being driven in a public lughway, iSt damag<^d 
pltf.’s van. Two da>s before the aeeidont d<‘fts. 
had received back the lorry from the makers, a 
firm of known competon^'e, to whom it h.'wl been 
sent to be overhauled repaired. In a?! action 
by pltf. for the damag(3 sustained, the eountyet. 
judge found that defts. W’cro not, but that the 
repaii'ers were, negligent, & he gave judgment for 
the pltf. on tlu* ground that there had b(*(‘n a 
breach of Motor Pars (l^se Ponst ruction) Order, 
1904, art. IJ., r(‘g. 0, which breaeh caused the 
damage:- Held: (1) the ineie breaeh of IftotAU* 
C'ars (Use Ponstruction) Order, 1901, art. Jl., 
ri*g. 6, did not of itself alTonl a cause of action to 
pltf. ; (2) defts. did not at common law owe an 
absolute duty to pltf. that the lorry should be in a 
safe A: ])roj)er condition ; (3) the lorry w'as not in 
itself a nuisaru'c ; (1) pltf. having faile<l to 

establish knowledge or negligence on the part, of 
defts. W'as not entitled Uj recover — l*iilLLir.s v. 
Britannia IIygienti’ Laundry Po., (1923J 1 

K. B. ,539 ; 92 L. J. K. R 3h9 ; 128 L. T. 690 ; 
39 T. L. K. 207 ; 07 Sol. .Jo. 365 : 21 L. G. R. 168, 
I>. C. ; affd.y 11923] 2 K. R. S32, i\ A. 

AmuttafionA : — Ah io (1) CoDSd. Ai Pope r. I)a\i<*h, 

[1021] 2 K. B. 75. iSvin rally, Mentd. Britannia n>P!:ic*mc 
i^aumJry Co. r. Tlim’nycroft (1025), 01 L. J K B S.>8. 

1515. Damage to pipes laid In road.] — Gas 

Light A (\)ke Pd. v, St. Mary ABBuT'r’s, Ken- 
sington, Vestry, No. 1508, ante, 

1516. .] — (Tiiciiesti:r Porpn. v. Fd.stkr, 

No. 1500, ante. 

Vehicle causing obstruction.] —<S'cc Sub-sect. 1, 

L. , ante. 

Furious & wanton driving.] — iS'cc Criminal Law, 
Vol. XV., pp. 863 H seq. 

Extraordinary trafllc.j— Pail XI., pont. 


Sub-sect. 6.— Dangers Arising prom Buildings. 

1517. Danger to persons on highway — House in 
disrepair.] — Indictment for suffering a house on 
the highway to be likely to fall down, lies against 
tenant at will. — 11. v. Watts (1703), 1 IMk. 367 ; 91 
E. B. 311 ; 8uh nom, R. v. Watson, 2 Ld. Baym, 856. 
Annofaiiiws : — ^Apld. Tarry r. Ablitoii (1876), 1 Q. B. D. 314 ; 

H. V. Barker (1800), 50 L. J. M, C, 105. Re!d. H. r. 
Lihter & Biggs (1857), Dears. & B. 200 ; Todd v. Flight 
(1860), 0 C. B. N. S. 377 ; I'lshor v. I*rowRO, Cooper v. 
Walker (1862), 2 B. & S. 770 ; Owen v. Do Wdntoii (1804), 
58 J. r. 833 ; A.-G. r. Tod Hoatley, [18971 I Ch. 560 ; 
A.-(l. V. Hoe. [10151 1 Cli. 235. Mentd. Chauntler v. 
Robinson (1849), 4 Kxoh. 163 ; Keedio r. N. W. By., 
Hobbit o. N. W. By. (1840). 13 Jur. 650 ; Gaudy v. Jubber 
(1864), 5 B. & S. 78 ; 8n\by r. M. 8. & L. By. (1800), 
17 W. B. 293. 

1518. Property abutting on highway.] — 

Where i)roperty abutting on a highway becomes 
thi'ough the w'roiigful act of strangers a nuisance 
to the ]>ublic lawfully using the highway, the 
ow nor of such property has a duty c/xst upon him 
from the moment he becomes aware of tlie danger 
to take steps to prevent his proi^erty becoming 
a source of injury to the public. — Silverton v, 
MARRiorr (1888), 59 L. T. 61 ; 52 J. 1\ 077, 
Annotnlioti . Refd. Lelcohter Urban 8. A. r. Holland (1888), 

52 J. P. 78S. 

1519. Lamp projecting over pavement — Falling 
on passer-by — Want of repair known to defendant.! 
— Deft, had a lamp projecting from his premises 
over the footw^ay in a street. It fell on pltf., who 
was i>assing undc*rneath, A injured her. Deft, 
luwl shoHly Ix^fore employed a competent person 
(’., to put the lamp in good i‘ 0 ])air, but at the time 
it fell it was, though not to ins kuowdedgo, in a 
dangerous A decay<‘d state. The jury found there 
w'as no x)e!Honal negligence in deft., but there was 
neglig(‘nee in C\ : IJvld: (Lusii, A QUAIN, J.I.) 
it w^as tlH‘ absolute duty of deft, as occupier of 
premises, ha\ ing a lamp in such position, to pi‘Ovent 
its becoming dangerous to the public ; & if, in 
fact, it <li(l become dangerous it was a nuisance, A 
for any injury eansi^d by such nuisance deft. W’as 
liable ; A he couhl not shift tJie liability arising 
from su<*h a duty from himself by having employed 
a comi)et(*nt person t-o do the necessary repairs ; 
(BlacmvRURN, j.), as <left. had (‘Xpress knowledge 
shortly before of t/he lamp needing r(‘pair, he was 
then bound to ]mt it into r(*asoiiable repair ; A 
w'as liable for the eonsispu'nces of its not being 
in r(*pair, arising from the breaeh of duty in the 
IMTson, however comi)etont, whom ho had 
employed. — Tahry v, Ashton (1876), 1 Q. R. I). 
314 ; 45 L. J. Q. H. 260 ; 3J L. T. 97 ; 40 J. l\ 
439 ; sub nom, Terry v, Ashton, 24 W. R. 581. 
AnnotdtwnH : — Aplxi Silverton v. JMunioU (J888), 50 L. T. 

61. Consd. Barker V. Herbert, [1011 J 2 K. B. 633. Distd. 
Jblteburar. Peto, 11017J2 K. B. 173 ; Plilllliny. Urltaiinla 
IRKioiilc Laiitnlry Co., [1023] 1 K.B. 530, Ilfoitl U. 1). C. 
r. Beal A Jutbl, [1025i 1 K. IJ. 671. Reid. A.-G. v . 
Roe, [1015] 1 Ch. 235. Mentd. B<»\\er r. I'euli^ (1876), I 
g. B. D. 321 ; NlobolM v . Marwland (1876), 46 L. J. g. B. 
174 ; Dalton v. Aiikuh (1881), 6 App. ('<w. 740 ; Ivay r. 
HimIhtch (1882). 0 Q. B. D. 80 ; JIugbtsH r. i\-n*Jval (1883), 
8 App. CaM. 4J3; The European (1885), 10 I*. 1). 00; 
Kiddle V. Lovett (1885). 16 g. B. D. 605 ; IJardnker v. 
Idle District Couneil, [1806J 1 g. B. 335 ; Blake v. Wtiolf 
(1808), 47 \V. It. 8 ; Cox v . CouIhoii, I1016J 2 K. B. 177 ; 
Colo v. Do TrafToPd (No. 2), [lOlHJ 2 K. B. 523. 

Projections over street in metropolitan area.] — 
Part Xlll., Sect. 1, sub-sect. 10, q^oat, 

*SVr, also, Bgundarieh, Vol. VJI., j). 286, Nos. 
1,52-156. 

Cellar flaps.] — See Nos. 1362-1368, ante. 


PART IX. SECT. 1, SUB-SECT. S. i 

6. Raised platform -AHSumpiion of 
road by company.] -D<*ft. creeted a 
platform in front of a row of flIiopH upon 
the highway, A raiwed about three feet 
above it, with a bight of HtepH leading 
down from one end A into the Bide rood 
J, — VOL. XXVI. 


which liiferheeted It. The road <m 
which the HhopH were had be<*n a public 
highway for forty years until about 
fifteen years iK'foro the en*cllfin of tho 
plulfonn, when it wan gravelled by a 
Joint stock road eo., who luwl i-ineo kept 
it lu repair A colle<*ted tolls. Deft. 


was coiivlct4*<l for obstructing tho high- 
way, the July having found that tho 
platform wan a nuisance : — Ildd : tho 
road being a highway, its assumption 
by tho road co. was no answer to the 
indletmeut.— B. t?. Davis (1874), 35 
U. C. K. 107.— CAN. 
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Highways, Streets and Bridges. 


iS'erf. Nuisan ces: Sub-aeda . 7, 8, 0, 10 & ll-l 

8UB-8ECT* 7.— DANOEBOUS WAIXS AND 
FKNCKfl. 

See liouNDAEiK^, Vol. VII., pp. 284-286, 295, 
Nob. 145, 140, 152-156, 208. u n 

1520. Injury not occurring on highway.] — 
Tliore is no authority ewtablialiing the proposition 
that an invitc^o upon private premises is entitled 
to damages for an injury caused by something 
which is a puidic nuisance to an adjoining highway. 

Defts. were the owners of a house ^ yard 
abutting on a highway, 8<*parated therefrom by 
a wall which was in such a defective state of repair 
as to constitute a public nuisance in the highway. 

a child of nine years of age, who was visiting 
the tenant of tlie premises, while playing in the 
yard was injured by a heavy stone which fell from 
tlio wall upon her. In an action against the 
owners for damages for the injuries so sustained : — 
Held : us pltf. was not using Uie higdiway when the 
accident occurn'd she was not entitled to recover 
damages from defts.- -Hhomley r. Meiickr, [1922] 
2 K. Jl. 126 ; 91 L. J. K. B. 577 ; 127 L. T. 282 ; 
38 T. lu Jt. 496, C. A. 

Spiked guard round trees— Unllghted — Defence 
of realm regulations.] -See No. 1623, jmL 


Suii-bwcrr. 8.- Omismion to Fence Dangeiious 

J*j.ACEH. 

Excavations adjoining highways.]— See IlouN- 
DAlUiiK, Vol. Vli., ]>p. 2H3-2H6, Nos. 138-151. 

House areas.)- See Boundahieh, Vol. VJI., 
pp. 284, 285, Nos. 1^2-146, 150, 

Holst hole.] - See Boundaries, Vol. VII., p. 285, 
No. 147. 

Excavations not adjoining highways.]— *S'cc 
Boundaries, Vol. VII., pj). 288, 289, Nos. 104-168. 

Duty to fence abandoned mines. | — See Mines. 

Duty to fence quarries near highways.] —/8'cc 
Mines. 


8uii-8EUT. 9 . — Explosive and Inflammable 
Substances. 

1521. Storage near highway — Wood naphtha — 
Liability to ignition ab extra.] — Keeping wood 
naplitlia in a warehouse near to streets, liighways & 
dwolling-houses, in such largvj (quantities os to 
endanger the Uvt's & proptTties of the Queen’s 
Bulij^cts iherciii, is iiniictable as a nuisance at 
common law. The jury are entitled to take into 
con8id()ration ilie liability to ignition ab extra, — 
it, V. lasTKR & Biggs (1857), Dciirs. & B. 209 ; 26 
L, J. M. C. 190 ; 21 J. P. 422 ; 3 Jur. N. S. 570 ; 5 
W. It. 620 ; 7 Cox, C. O. 342, C. O. It, 

: — Apld. llopbuni r. LordHn (1^06), 2 Hern. & 
M. .*U5. Confd. K- V, Chilworth Guripo\vd«*r Co. (1888), 4 
T. h. IL ft67. Reid. Todd r. Kllprlit (I860). 9 C, IL N. S. 
:t77 ; M’Mnrray v. Cadwcdl (1889), 6 T. L. K. 76 ; A.-G. 
ti. Manchester Corpn., 11893] 2 Ch. 87 ; Belvedere FIhIi 
G uano Co. v. llalnhaui Cheinteal Works, Feldman & 
Partridge. Ind, (;oope r. Same. fl920] 2 K. B. 487. Hentd. 
(*ow)H)r*K«wcx o. Acton L. B. (1889), 14 App. CSaH. 153. 

1522. Explosives used near highway— Blasting 
In quarry*] — Deft, was engaged in blasting a stone 
quarry, & by using an oxcoesive charge of powder, 
eleven Inches instead of live in a hole only Ilf teen 
yards from tiio higiiway, caused a great quantity 
of stones to fall upon a public hi^iway A: upon 
houses udjat'ent to the quarry & highway : — lleid : 


he was rightly convicted upon on indictment which 
charged him with a nuis^co to the highway. — 
R. V, Mutters (1864), Le. & Ca. 491 ; 34 L. J. 
M. C. 22 ; 11 L. T. 387 ; 28 J. P. 804 ; 13 W. R. 
100; 10 Cox, 0. C. 6, 0. C. R 

1523. Firing gun across highway— Whether actual 
** Injury or danger must result — Highway Act, 
1835 (c. 50), s. 72.] — ^Where a shoot extends across 
a highway, & a constable is stationed there to see 
that there shall be no interruption to passengers, 
the flriug of a gun on t)je highway at a time when 
no person other than the constable & members of 
the shoot is on or near the highway is not an offence 
against the above sect., inasmuch as in such circum* 
stances the firing is not done to the injury or 
inieiTuption or personal danger of any person 
travelling thereon.” — L ees v. Stone (1919), 88 
L. J. K. B. 1159 ; 121 L. T. 164 ; 83 J. P. 163 ; 
35 T. L. R. 380 ; 17 L. G. R. 416 ; 26 Cox, C. C. 
430, D. C. 

Compare Nos. 1338-1341, ante. No. 1537, post 


Sub-sect. 10. — Infected Persons or 
Animai.8 on Highway. 

Sec, generally t Public IIealtii. 

1524. Infected persons in highway — Liability of 
person causing exposure — Small-pox.] — It is an 
indictable offence in an apothecary unlawfully & 
injuriously to inoculate children with the small- 
pox, & while they are sick of it, unlawfully & 
injuriously to cause tliem to be carried along a 
public street. — B. v. Burnett (1815), 4 M. & S. 
272 ; 105E. R. 835. 

Annoiaiims Hill ». BallB (1857), 2 H. & N. 299; 

Ward t). HobbB (1877), 2 Q. B. D. 331 ; Metropolitan Asy- 
lum DiHtrlct V. Hill (1881), 6 App Cus. 193 ; A.-G. v. Man- 
<3h(38tcr Corpn., 11893J 2 t'h. 87. 

1525. .] — A person may be in- 

dicted for unlawfully tV: injuriously carrying a child 
iiifc(;ied with the Bmall-i)<)X along a public highway, 
in which persons are passing, A near to the habita- 
tions of ino King’s subjects.— it. v, Vantandillo 
(1815), 4 aM. & 8. 73 ; 105 K. R. 702. 

Anru^taiUma : — Consd. R. v. Henson (1852), Dears. (\ C. 24. 

R«ld. Hill r. Balls (1857). 2 H. & N. 299 • B. r. Lister & 
Bigots (1857), Dears. & B. 209 ; Ward v. Hobbs (1877), 2 
qTB. D. 331 ; MotropollLan Asylum Dlstiict r. Hill (1881), 
6 App. Cas. 193 ; A.-G. r. Manebester C’orpn., [1893] 2 
Ch. 87. Mentd. K. v. Uiekllu (18f.H), L. 11. 3 g. B. 360 ; 
11. V, Clarcnoe (1888), 22 Q. B. D. 23. 

1626. Person “ having charge ” of 

patient — Public Health Act, 1875 (c. 55), s. 126 (2).] 
— A medical man in practice in T. sent a patient 
who was sufTorbig from scarlet fever to the fever 
hospital there with a certificate, directing hhn to 
walk in the middle of the road, & not to talk to 
any one, but, in consequence of an alleged 
informality in the certificate, the patient was 
refused admission ; whereupon the mediced man 
walked with him through the streets of the town 
to the residence of the chaiimaii of the local 
Imard, from whom after some delay he obtained an 
order for the man’s admission to the hospital. Ho 
then returned with the patient to the police-station 
to procun' the ambulance to convey him thither. 
Ui>on an information against the medical man for 
au alleged infringement of the above statute, the 
justiees were of opinion^ that it was not proved 
before them that the medical man ” had charge of ” 
the patient, that ho had not wilfully exposed the 
X>atient in any street or public place ” without 


PART IX. 8BCT. 1, SUB-SECT. 7 
I. JLkffctire woU — Dr/mdtnU^a Iftioir- 
Irtliw * — Kecfifaity to iwtwv.l — A tvall ou 
uud abutUiqr <m u public ItigUwuy 


VTHs blown down during aBevorc fftorra, 
A; killed three i^erminK on the highway. 
In an ai'tUm ugainot the owner of Uie 
land i—iiehi : the wall licing a luibtance 


pltf. need not prove that deft, knew, or 
ought reaiiouably to have known, of its 
defootive oondition. — Mullan r, FoK- 
ligSTKK, 11921] 2 I. IL 412.— IR. 
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Part IX. — ^Nuisances and Remedies. 


proper precaution,” & that he had made the best 
uso of the means at his disposal to prevent the 
spread of the fever; & they refused to convict 
him. — Held : their decision was right. — Tun- 
BRiDQB Wells XiOCAL JBoakd i?. Uisshopp (1877) 
2 C. P. D. 187. 


1527* Infected horse in public place — Glanders.] 

—To bring a horse infected with the glanders into 
a public place to the danger of infecting the Queen*s 
subjects is a misdeameanour at common law. — 
R. V. Henson (1852), Dears. C. C. 24 : 20 L. T. 
O. S. 63; 10 J. P.711. * 


.---Eefd, HiU r. Balls (1857), 2 H. & N. 299 : 
Ward V. Hobbs (1877), 2 Q. B. D. 331. a . . 


See.jai^ally, Animals, Vol. II., pp. 295 el sea.. 
Nos. 057 ct seq, ^ 


Sub-sect. 11. — Enckoacuments. 


See Highway Acts, 1836 (c. 50), s. 00 ; 1804 
(c. 101), s. 51. 

1528. Encroachment actually on highway — Re- 
moval by surveyor — Highway Act, 1772 (c. 78), 
ss. 6, 64.1— Dovven v, Kaye (1825), 4 R. A; O. 3; 
3 Dow, & Ry W. C. 170 ; 0 Dow. A Ry. K. 13. 20 ; 
3 L. J. O. 8. K, B. 123 ; 107 E. R. 000. 

Aniiotaium FoUd. EvaiiH o, Oakley (1843), 7 J. P. cno. 

1529. Encroachment within fifteen feet of road 
centre— Highway Act, 1835 (c. 60), s. 69 -Ground 
useless as carriage way.] — To justify a surveyor of 
highways in taking down a fence under tJie above 
sect, two tilings must concur : lii-st, the fence must 
bo within fitteen feet of the centie of the road ; A, 
secondly, it must be on the road. 


A road was nine Icet wide ; A there being a 
piece of unenclosed land at the side of it, also nine 
le(‘t wide, wliich land was so rough A uneven that 
no carriage (‘ver did or could go over it, tlie owner 
of the adjoining field took this land into his field, 
A put a ftmee round it. The surveyor of the higli- 
ways took down tlic fence : -Held : lie was not 
jubtified in so doing, mider the above sect., as the 
fence was not on tlie road. — Evans v. Oakley A 
PiiiLTJPS (1813), J Car. A Kii\ 125 ; J L. T. O. H. 
048 ; 7 J. P. 000, N. P. 

;-A^prvd. ^astou r. lliohmoud Highway Boaid 


1530. Cottage built on disused g^ound.^ 

— An information against 0. was laid befoie 
justices, under the above sect., for that he 
encroached on a carnage way by making a cottage 
within fifteen feet of tJie cenfre (jf the carriage way. 
It appeared that the can-iage way was metalled, A 
that the cottage had been made within fifteen fe<»t 
of the centre of the road so metalled ; but tliat it 
was not made on a part which had been metalled 
or repaired by the surveyor within six months, 
but upon land which, though open to the metalled 
part of the highway, & forming part of it, A liable 
to be used by the public, had not been so used 
for many years. The justices having convicted : — 
Held : the conviction was wrong ; for, in order to 
justify a conviction under the above sect., the 
encroachment must be upon a highway as defined 
in sect. 63, that is, on a highway repaired by the 
surveyor within six months. — Chapman r. Robin- 
son (1858), 1 E. A E. 25 ; 28 L. J. M. (;. 30 ; 32 
L. T. O, S. 89 ; 23 J. P. 228 ; 5 Jur. N. 8. 43i ; 
7 W. R. 12 ; 120 E. R. 817. 


Anrufta/wns : — Expld. Ka«ton r. Hfcliinond Highway Hoard 
(1871). L. 11. 7 Q. li. 69. M^Dtd. Siiuptfou v, Jotia0ou 


(1859). 23 J. P. Jo. 756 ; Ashdown r. Curtis (1802), 26 

J. r. 319 ; Stanhope v. Thoinby (1860). 35 L. J. JM. C. 

182 ; Walker t». Dedaoombe (1894), 63 L. J. M. C. 77 

It V, Kettle, Exp, EUia. (1905) 1 K. B. 212. 

1631. Highway Act, 1864 (c. 101), s. 51— 

Open ditch fenced.] — ^Applt. erected a fence upon 
the site of an open A imenclosed ditch, which was 
his property, which, however, was within fifteen 
feet of the centre of a carriage way: — Held: this 
was not an encroachment within the above sect. — 
Field v. Thorne (1809), 20 L. T. 603 ; eub nom, 
Thorne r. Field, 33 J. P. 727. 

Diitd. Chorley Corpu. r. Nightingale, (1906] 

1632. Claim ol right.] — B, was 

charged under the above sect, with causing to be 
made a fence on the side of a carriage way within 
llftoen feet of centre thereof. U., as the o^vno^ of 
tlie adjoining land, claimed the site of the fence to 
bo his propei-ty, being on the highway edge of a 
ditch at the roa^ide ; but the justices found that 
the site wixs part of the highway A convicted B. : — 
Held : the justices hadf jurisdiction to decide 
whether the site was a highway or lio highway, A 
W'hether they wore right or wrong, the conviction 
could nob be set aside on certiorari^ as the statute 
took away tlie certiorari, — R. v, Bradley (1891), 
03 Ju J. M. D. 183 ; 70 fi. 370 ; 68 J. l\ 199 ; 
10 T. L. li, 340 ; 17 Cox, C. C. 739 ; 10 R. 183, 
D. 0. 

1533. Temporary fence as guard — 

Intention to make permanent fence beyond fifteen 
feet.] — A. erected on a higliway, for a distance of 
two hundred A forty yards, a post A wire fence 
within eight feet from the ccnti'o, winch he intended 
to keep up for live y(‘iirtt as a guai*d to a quick fence 
to be laid down at a liistance of lifteon feet from the 
centre : - Held : the justices wen^ wrong m refusing 
to convict A. of unlawfully encroaching contrai'y 
to the above sect. C’lahson p. Arnold (1890), 6i 
J. P. 030, U, C. 

1534. -- - Not continuing offence.] - Ranking 
V, Fouues, No. 1750, post, 

1535. - - .] (’oauiNS V, BiCNNfirrr, No. 

1757, post, 

1536. Encroachment on ** sides of carriage or 
cartway " Ground not part of metalled road — 
— Included if dedicated to public.] — Upon a case 
stated under Highway Act, 1801 (c. 101), s. 51, by 
magistrates, who had convii-ted the owner ol the 
neiglibouring soil of encroaching ujion a highway 
by building a wall within iiftetm feet of its centre, 
but upon pai*t of a green which the carriage way 
crossed, A which liad never been dedicated to the 
public :—//r7d ; “the 8id(‘s of any carriage or 
cartway “ meant any land fonning part of the 
highway, though not paH of the metalled road ; 
but did not extend to land which, thougli by the 
side of the road, had not b(‘en dedicated as highway 
to the use of the jjublic.- -Easton v, Richmond 
Highway Board (1871), L, H. 7 Q. B. 09; 41 
L. J. M. O. 26 ; 25 D. T. 580 ; 30 J. P. 485 ; 8ub 
7wm. li, V, Richmond (Vokks.) JJ., Easton v, 
Rh’hmond Highway Board, 20 W. R. 203, 
D. V, 

AmfuAiU ums Befd. Tott>ei)kain U. J). (1. v. Rowley. fl9]JJ 

2 Ch. 633. Mentd. Finch v. Baiuiihter, (1908J 1 K. B. 

485. 

Powers to remove encroachments.]— iS'ee 8ect. 3, 
sub-sect. 1, B., post. 

Time for taking proceedings.] — 8ee Sect. 3, sub* 
sect. 7, E., poet. 


PART IX. SECT. 1, SUB-SECT. It. 

Ac*; I! cacroBChmout within Munh-iiml Corporal Inn. 
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Highways, Streets and Bridges. 


Sub-sect. 12. - 1'’ibes near IIiauwAY. 

See Uiifliway Act, 1835 (c. 50), s. 72. 

1637, Actual “ Injury, Interruption or ‘ 

danger "—Necessity to prove— Fire within fllty 
feet of highway.]' - In order tf) constitute an ouence 
iiiitlor Lligliwny Act» 18«i5 (c. 50), s. 72,^ it must 
bo hIiowu that the lire made was to the injury of 
the liigiiway, or to tlie injury, interruption, or 
i>eiw.»nai tlanger of any person travolling thereon. 

It Ls not a nuisance per hc but only if clone to the 
injury of the highway or iwissers-by, At to i)rove 
the olT(‘nce, it must be shown not only that applt. 
did it, but that lie did it “ to the injury of the 
liighway or to the injury, int(*rruption or personal 
clanger of any povmn travelling therc<)n.’* In 
reading the passage it might be said that it would 
i)e a nuisiAnce in any case if it w*is to the annoyance 
of the public, but we arc not deajing with a section 
creating an olTence but one giving a summary 
me/ins of iiroreeiJing wJjon the nuisance is within 
fifty feet J.).— Stinson v. IIrowninu 

{1800), L. K. 1 I*. 021 ; liar. Ai Kuth. 20:i ; 3.5 
}j. J. M. <\ 152 ; 13 Ij. T. 700 ; 30 J. V. 312 ; 12 
Jur. N. S. 202 ; 1 1 W. U. 305. 

AnnulohouH Expld. Horner r. Cadimin (1880), 50 L. J. 

AI. C. no. Polk. JfIM V. SomorHet (1887), 51 J. P. 742. 

Expld. nnidieitim v. Till eiiHor (189(5), (5(1 .1. J*. 72. Consd. 

Smith V. Periy (1905), 94 L. T. 140. Beld. Alayhew v. 

.Sutton (1901), 71 b. J. K. 15. 40 ; Ilindc v. Kvann (1906), 

70 J. V. 518. 

1538. - - - — Tar barrel on highway.] — 

If. was charg«‘d und<‘r Highway Act, 1835 (c. 50), 
H. 72, with unlawfully assisting in making a lire 
on the highway. He was rolling a tar barrel 
which was alight. At causing it to burn on Uuy 
Fawk<»8 Day, but no one was injured or 
endangered: Held: Hie justices were wrong in 
convicting II., as it was essential to the offenci* 
that passeng<*rs should be endangered or inter- 
rupted.— l\ iSOMEltSKT (18S7), 51 J. P. 742, 
i). (’. 

„/ mil Consd. Smith r. Pony (1905), 94 li. T. 140. 

Rofd. Maj Imw o. Milton (1901 ), 71 Jj. J. K. 15. 4(5. 

Compare Nos. 1338-1310, 1 118, 1523, (tnic. 

1539, Unguarded lire pail — For repairing of gas 
main — Accident due to third person.) — Work- 
men employed by defts., a gas co., for the purpose 
of eari'ying out repairs to a giis main in a highway, 
placed a lire iniil, on which was a ladle cont4Aining 
molten lead, on unenclosed land adjacent 1.0 the 
highway, PItf., a young child, wa.s playing with 
other cdiildren iu*ar the lire wIhmi a passer-by 
accidentally knocked over the lire jiail, Ac the 
molten load was spilled on pltf., causing hi*r injury ; 
— Held : defts. were liable on the gi*ouud that 
what they were doing was a nuisance in that it 
was dangerous unli'SH precautions w’ero iivkon to 
guard persons using the highway fi*om the danger. 
--('iiANE V. South Subuhban Has (\)., [1910] 
1 K. P. 33 ; 85 li. J. K. H. 172 ; 114 L. T. 71 ; 
HO J. P. 61 ; 32 T. L. It. 74 ; ilU Sol. Jo. 222 ; 14 
L. (1. a. 3821, 1). C. 


Sun-sioiT. 


13. — Engines a.nd Maoiiinkry 
NEAH Highway. 


hundred yards. A subsequent Act authorised the 
use of locomotive engines on the railway. Upon an 
indictment for using the engines, whereby horses 
were frightened & accidents occasioned on the 
highway, the alleged nuisance was found by 
verdict, but it was also found that the engines 
were of the best construction At used with due care. 
Sc that by reason of these engines the public 
obtained better & cheaper cosd ; — Held : such 
a restriction of the rights of the public w^as not 
unreasonable, At must be presumed to have been 
contemplated by the legislature when authorising 
the use of locomotive engines without words of 
qualifl(^tion. — 11. v. Pease (1832), 4 13. & Ad. 30 ; 

1 Nev. & M. K. B. 690 ; 1 Nev. & M. M. O. 535 ; 

2 L. J. M. C. 26 ; 110 E. 11. 366. 

Annotations : — Expld. Lawrence r. G. N. I?f. (1851), 10 
U. 15. 613. Coasd. VaiiK’lian v. TalT Vule lly. (1860), .) 
H. & N. 679 ; U r. Bradford Na\igratlon Co. (186.>), 
6 B. & S. 6151. Distd. .loncH v. Festiiiioj? Jty. (1868^, 


1540. Railway engine —Horses frightened.] —By 

a private statute a co. was incori>orated for the 
making of a railway in a line parallel to & in some 
pliwcs within live yards of a highway, from which 
line no deviation was to bo made exceeding one 


li. B. (1889), 14 App. ruH. 153. Dlstd. Kattce r. Nor\vioh 
EUotric Tram. Co. (1902), 18 T. L. B. 562. Refd. K. r. 
Sfott (1812), 3 Q. B. 643 ; Pilffrim r. .Soiithainpton 
Dorchcbtcr lly. (1819), 7 C. B. 205 : lliokettH v. Last tc 
Wont India Dot kH & Birmiui?ham Junction By. (1H,>2), 
12 C. B. 160 ; Alanloy v. St. IlelonH Canal & lly. (1858), 
2 H. & N. 810 ; Kearns v. Cordwainers Co., C’orduainers 
Co. V. Kearns (1H59), 5 Jur. N, 8. 1216 ; Croft r. L. A: N. W. 
lly. (186:5), 3 B. A' 8. 4 30 ; Dungrey v. London (’or]>n. 
(1869), 38 L. J. C. B. 298 ; A.-G. v. Leeds Corpn. (18705, 
5 Ch. App. 583 ; Buecleneh v. MetnipoIlUu Bonrd of 
Works (1870), L. 11. 5 Lxeh. 221 ; A.-G. r- Gas Liirht 6c 
Coko Co. (1877), 37 L. T. 746 ; Smith v. Alid. By. & L. 
6c Y. By. (1877), 37 L. T. 224 ; Gas Liirht 6c (’oke Co. r. 
St. Mary Abljots, Kensiiigrton, V\*Hliy (1881). Cub. & Kl. 
368 ; Lowtberv. (’urweu (1887), 58 L. T. 168 ; Harrison 
V. Southwaik 6c Vanxhall Water ('o , [1891] 2 Ch. 409; 
A.-G. V. Met. Rv., 11894] I Q. B. 3Si ; .lordesoii e. Sutton, 
Soutlicoales 6c 'Dry pool Gun Co , (18991 2 (’ii. 217 ; W’est 
r. Bristol Tramways A Carriaife Co. (lt)08), 72 J. P. 145. 
Mentd. Hr Penny (1857), 7 K. 6c B. 600; (Vie. By. r. 
Lockhart (1860), 3 L. T. 6.5 ; Stockpoit AVaterworks Co. 
V. 1‘otler (1861), 7 JJ. Ac N. 160 ; J'uny v. Croydon (’oiu- 
merelal Gas Ac Coke Co. (1863), 28 J. P. 86 ; Stapley 
«. L. B. He S. C. By. (1865), 35 L. J. Kx. 7 ; Aleisey 
Docks ITustee-* r. Gibbs, Alci'sej Docks Tiustccs r. 
Penhallow (1860), L. B. 1 H. L. 93; Matson r. Baird 
(1878), 3 App. Cu.s. 1082 ; Nitro-Phospliale 6c Odain’s 
Chemical Manure Co. r. London 6c SI. Katliarmc* JWicks 
Co. (1878), 9 Cli. D. 503 ; Powell r. Fall (1880), 5 Q. 15. D. 
597 ; Metropolitan Asvlum District r. IIiU (IShl), 6 
App. Cus. 193; B. r. Sheuai’d (1882), 9 Q. 15. 1). 711 ; 
C. A: S. L. By. r. L. C. i\ (1891), 05 L. T. 302 ; llolliduy 
c. W'akctleld Corpn., |I891J A. C. 81 ; Shelfer r. City of 
London El(‘etrie Ligrhtiiu? Co., MeuxV J5ie\>(Ty Co. r. 
Citv ol Loudon EU*etiic Ll»rhliuK t <>. (1891), 61 Ij. .1. Cli. 
216; Longr Kalon Becrealloii Grounds Co. r. Mid. By. 
(1901), 71 L. J. K. B. 71 ; Caiiailian I'acillc By. t». Hoy, 
n902j A. C. 220 ; G. C. B>, r. lle>\lett, [lOKiJ 2 A. C. 
511. 

1541. ,] ' In an action against defts., 

a railway co., it appeared that pltfs. were leaving 
a station' belonging io defts. in a carriage, when the 
Iiorso was frigixtened by the sight Sc sound of a 
locomotive engine at the station which was blowing 
off st 4 ?am. A the carriage was upset & pltfs. injured. 
It did not appear that the engine was d(*fective 
or that it w'as used in an improper inaiiner, or iJiat 
the approai'h to the station W’os inconvenient, but 
the jury found that defts. were guilty of negligence 
in not screening the railway fiorn the roadw^ay 
leading to the station, Sc that such negligoneo had 
caused the accident: — Held: defts. w'ero not 
liable, as there was no evidence of any obligation 
on their port to screen the railw ay from the road. — 
SiMKiN r. London Sc North Western Ky. Co. 
(1888), 21 Q. B. D. 453 ; 59 U. T. 797 ; 53 J. P. 
85; 4 T, L. 11. 099, C, A. 

Annufaficimr ; — Apld. BaiuRdcn r. L. A Y. By. (1'^''8), 53 
j! K 183. Co£d. Norman r. G. W\ By., IPJl.'i] 1 K. B. 
584. Reid. Brackloy r. Mid. By. (1916), 111 L. T. 1150. 
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1542. Steam threshing machine — Highway Act, 
1835 (c. 50), s. 70 — Knowledge of defendant.] — 

Deft, was the owner of a steam threshing machine, 
which lie lent to hire to a farmer, & sent his man 
with it, who superintended it. The machine was 
erected within a distance of twenty-live yards 
from the highway, but there was no evidence to 
show that deft, diret'ted it to be so erected, & 
lie was himself not present at the time. Being 
convicted under the above sect. ; — Held : the 
conviction was bad. — Harrison v. Lea per (18(52), 

5 L. T. 010 ; 20 J. P. 373. 

1543. Portable engine.] — A port- 

able steam engine, upon wheels & drawn by horse 
power, used to drive a threshing machine within 
a bam, but not fixed thereto or to the soil, is 
within the above sect. — Smith v Stokks (1803), 4 
B. & S. 84 ; 2 New Hep. 278 ; 32 L, J. C. 199 ; 

8 L. T. 425 ; 27 J. P. 535 ; 11 W, 11. 753 ; 122 
K. R. 391. 

1544. Steam pump — Horses frightened.]— Ad- 
joining a public liigliway wiis a pumji-house 
of deft, railway co., whicli, when W’orked, created 
much noise, A ejected steam in such a manner as 
to render it impossible to take some horses iilong 
that part of the liigliway in safety. The pumi)- 
honse had been in its jiresent position for many 
years. Wliile pit f.’s coachman, w ho W’as acquainted 
witli that part of the higluvay, was dri\ing pltf.’s 
carriage past tlie pumji-liouse, the horses took 
fright, bolted, A met with an accident. In an . 
action against defts. for damages resulting from ' 
sucli a<'cident : — Jlcid : there was nothing to 
show that there w’as any negligence or breach of 
duty on the pai't of defts. so as to enable pltf. to 
maintain his action — U amsdhn v. Lancashire & 
Youksiure Ky. Vo. (1888), 53 J. P. 183, D. C. 


Sun-«'i.(T. 11 . — Vehhxes, etc., lept on 
Boadhide. 

1545. Steam plough & van Horse frightened.] — 

A house-van attaclied to a steam plougii was left 
for tlie night on tiie grassy side of a Inglnvay by 
deft. The van A jilougii were four or five feet from 
the metalicd pa it of tlie w^ay. 1 luring t he evening 
pltfs.’ testator drove his riiare in a cart ahuig the 
metalled road. The mare w as a kicker, but h(‘ was 
unaware of lier vice. Passing the vans si le shied 
at it, kicked, A gallojicd kicking for one hundri'd 
A forty yards, tlien got her leg over the shaft, 
fell, A kicked her driver as he rolled out of the cart, 
lie afterwards died from the kick so received. 
In an action under Fatal Accidents Act, 1810 
(c. 93), 8. 1, by liis exors. for wrongful A negligent 
obstruction of the highwa>% the jury found that 
the van w^as left wdicre it stood unreasonably, 
A negligently, A cau.sed some appreciable danger 
to veiiicJes pfissing along the metalled parts of the 
road ; that the death was occiisioned by the van 
standing whei*e it did, A by tlie inlierent vice of 
the mare combined, A tliat tliere w^as no con- 
tributory negligence : — Held: on these findings 
the verdict A judgment must be for pllfs. ; for the 
unauthorised, unreasonable, A dangerous user of 
the highway by deft, w^as the proximate cause of the 


injiuy. — ^Harris v. Mobbs (1878), 3 Ex. D. 208 ; 
39 L. T. 104 ; 42 J. P. 750 ; 27 W. K. 154. 
Annotaiions : — FOUd. WUklnfi v. Day (1883), 12 Q. B. D. 
no. Oonsd. Ellis v.Banyard (1011), 106 L.T. 51. Refd. 
Wilkln‘»on v. Downton, 11897) 2 Q. B. .'>7 ; Diiliou v. White, 
IIOOIJ 2 K. B. 669 ; Had%voll v. Kiflrhton, fl907] 2 K. B. 
:M.'> ; IloatlCs (larnifo v. Hodtjres, (1916) 2 K. B. 370. 

1546. Farm roller — Horse frightened.] — Deft, 
firmed land on either sido of a highway. His 
servants removed a roller from one of his fields 
across the highway to the gate of the opposite 
field, A taking aw’ay the horses, loft the roller on 
the greensw’ard at the roadside with its shafts 
turned up, but projecting a few inches over tho 
metalled pai*t of the road, intending it to remain 
there until it should suit their eonvtmienco to 
draw it away. IMtf.’s wife drove past the spot, A 
her pony shied at the roller, overturned the carriage 
A caused her death. In an action under Fatal 
Accidents Act, 1816 (c. 93), tlie jury found that tho 
accident w’os caused by an uni’oaaonable user by 
deft, of tho highway; — Held: the verdict was 
warranted by tho evidence, A pltf. w\as entitled 
to judgment. — WiLKiNS v. Day (1883), 12 Q. B. D. 
no ; 49 L. T. 399 ; 48 J. P. 6 ; 32 W. 11. 123, 
T. V. 

Aunotaiiovs Refd. Wilkinson I>own(on, fl897) 2 
g. B. r>7 ; Dulieu r. White, 1 1901 ] 2 K B. 009; lionth’H 
Guiutfor. Ho.lgrcNdOirO, 14 h (J. H. 195. 


Sub-sect. 15. — Offences tn (’onnection 
WITH PlDINd AND DlHVlNd. 

See lliglnvay Act, 1835 (c. 50), ss. 77, 78. 

1547. Stationary vehicle— “ Riding on shafts 
of vehicle.] —A non, (prior t^> 1820), cited in 3 
B A Aid. at p. 336 ; 106 F. H. 086. 

Annotalion : - Mentd. Pailon r. \MlliinnH {1820), 3 B. A >Vhl. 

. 1 . 10 . 

1548. - - Whether ** passing upon highway” 
— Horses unattended outside house.) -Appit., 
(he driver of a farm waggon, w^as convicted under 
lliglnvay Act. 1835 (<‘. 50), s. 73, it appearing from 
the evitlcMice tliat when lie was driving along a 
higlnvay he stopped his horses A went into a public- 
house. Th(» liorses rtmiained sLinding outside 
the Iiouso w’iiile appit. was inside, A it w^as con- 
tended on his Ix'lialf that, as tlie liorses were 
standing still, tho eaii w'as not passing uiiou tho 
highw’ay ; - Held : the eonvietion was right.— 
PilYTHiAN V. Baxendamc, (1895J 1 (i. 15. 768 J 04 
L. .L M. V. 174 ; 72 L. T. 465 ; .59 .1. P. 217 ; 43 
VV. li. 412 ; 39 Sol. Jo. 397 ; 18 Cox, C. C. 119; 
15 R. 324, D. C. 

1549. In care of attendant Leaving ” so 

as to obstruct.] — H inde v. Evanh, No. 1311, ajiie. 

1550. Refusal to disclose owner's name- High- 
way Act, 1772 (c. 78), s. 60 -Remedy.]— A 

magistrate seeing a jicrson riding on a cart, without 
any pers^in being with tlie horses to guide them, 
requesUsl to know the name of tho owner of the 
cart. The person not only refused the infonnation, 
but placed himself beforcs the bfiard, on which the 
owner’s name was painU^d, so that tho magistrate 
could not read it. The magistrate then removed 
him from liis situation A rea<l tho name. In an 
action for the assault -7/ c7d ; the magistrate 
was not justified under tho above sect, in removing 
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k- Broken-dourn wnggitn — Left on 
highway for vnrramyruddc 
broken down wtiKKon loft on the hlgrh- 
way doc« not bocomo a ntjiRauce or 
obstmetion, until, ha\ing regard tt> f ho 
difheulty of removing it, it has been 
allowed to remain thereon for an un- 
reasonable time. — H owdkn v. Lake 


Himc'ok Ick Co. (1894), 21 A. li. 411.— 
CAN. 

1. Waggon loaded vnth wheat — fVm- 
eutnption of wheat by lotrseB — Death 
of h4jr»eB,)—K tc-arnHt*‘r h-tt a waggon. 
Iriaded with wheat In bogs, iinifuai-ded 
on u hifrhway. A fanner, wiumo 
property adjoined tho hUrtiway, tunusi 
hiB horses out to And their w'ay home 


iinaH4)nded along tlio highway. Tho 
hors(^ tore open sumo or tho bags & 
ate of tho wheat in such qnantitloa 
that four of them died A otlierH wore 
injured : --ihld : the teainsbT was 
not liable In tJainogea for the Joss of, 
A injury to, tho horses on Uie ground 
of iiuiNaiioc*. — McLariy v. Havxo.v, 
11914J V. L. U. 526.— AUS, 
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t^rcf. 1,- Nuimnce s: S uh-ttr cfs . 15, 10 <€: 17.] 

Dif» driver of a rart from one pfirt of it to anoiJier, 
in or(J(*r U) obtain tb*5 iiamo of tha owner of the 
cart, by rr^adinf? it on tbo board attached to the 
caii. ,Ioni:h^;. Owkn (IH2f{), 2 Dow. Sc Uy. K. B. 
«(M) ; 1 J)ow. Sc Ky. M. il 200 ; 1 L. J. O. S. K. B. 
120. 

AVc, noiOt IIi^j:hway Act, 183.5 (c. 50), s. 78. 

1651. Driving two vehicles together —Manner In 
which horses must be attached — Highway Act, 
1835 (c. 60), s. 77.]- A. was driving two carte, & 
the borHO of tljo liindfT raii was attached by a rope 
from iis liead, which, after being paesed over the 
i>ack rd tlif* fb‘st cart/, wae fastcnecl to the body of 
th<‘ hr«t cart about the centre of it, At tlie horse’s 
head was rlrawn close up to the back of the first 
cait : Held: a compliance with the provisions 
of the above sect. -K< miniTHON BliiKETT (1858), 
32 I.. T. O. S. 105 ; 7 W. H. 50 ; 22 J. T. Jo. 753. 

1552. “ Driver ** Whether rider included.] — 
Applt. was convict(‘d by justices of furiously 
riding on the back of a home along a highway, & 
a penalty of £1 was imposed upon liim : — Held: 
although the word “ rider ” was not mentioned in 
the penal clause of Highway Act, 1835 (c. 50), 
s. 78, the justices had jurisdiction to convict 
applt . 

it may hav<‘ been intended by the legislature 
that the word “driver” shall include “rider,” 
b(‘cause a person ridiug must “ drive,” that is, 
piide or conduct Die horse. The word “ drive” 
is sorru'tiines jiopulaily used in this sense; Sc it 
is appb(*d to a rider at the beginning of tliis very 
sei't., wber(‘ it provides tliat, “ if the driv<‘r of any 
waggon, rail, or oDuu* carriage of any kind shall 
ri(l(‘ . , . upon any horse or horses drawing the 
same” without the means of proper control, 
he shall commit an offence against the Act ; it 
is alM(» a])] died to the person wlio ouglit to he 
in charge of the vehicle, hut who quits it & goes 
to the other side of the hedge. 1 tlicrefore think 
it would not ho an ext ravagunt constiTictiori to hold 
that in the latD*r paK of the penal clause “ driver ” 
moans a person guiding or conducting, Sc therefore 
a “rider” ((liiovK, J.).- -Wiluamh v. Evans 
( 187(1), 1 Ex. 1). 277 ; 35 L. T. 8(11 ; 41 J. 1*. 151. 
,tnnnf(ition : Refd. A.-f3. v. lk*a«clmiui), 11U20] 1 K. II. 

1553, “ Carriage — Whether bicycle included.] 

— A person I'hling a bicycle on a highway at. such 
a ]»aee as be dangoi'ous to tlic passers-by 
may he convicteii of furiously driving a carriage 
umler Highway Ad, 1835 (c. 50), s. 78 . — Tavlou 
V. DoonwfN (1870), 4 Q. B. D. 228 ; 48 L. J. M. (\ 
101 ; 40 Jj. T. 458 ; 43 J. (153 ; 27 W. H. 480, 
D. V 

Afniofatitmi* : —CotiMd. Sliimeon r. T< Igtmioiith & ShaUion 

Prldgo C^)., fiaO.H) 1 K. 11. 405. Rold. Wllllamfi r. Kills 

(ISSO), 5 0. n. I). 175 ; Parkynsr. Prolst(1881), 7 0. H. J>. 

.'113 ; Hoddinotf v. Newnui, Cham lierp, 11001} A. C’. 40 ; 

J’ollartI V, Tumor (1012). 11 h. (l. 11. 42. 

1654. Cart conveying goods to market — 

Whether included— Highway Act, 1836 (c. 60), 
8. 76.] — The above sect, which requires the owner s 
name to be painted on ©very “ waggon, cart, or 


other such carriage ” used on any highway, & 
imposes a penalty upon default only includes 
carriages ejusdem generis with a waggon or cart. 

A light spring cart with two wheels, used by an 
agricultural implement maker for the conveyance 
of the owner Ac his family, & also of agricultural 
implements to market, & upon wliich duty under 
Revenue Act, 1869 (c. 14), s. 18, was paid : — Held : 
not to be ejusdem generis with a waggon or cart 
fqr the inirposes of the above sect. — Danby v. 
UuNTKR (1879), 5 Q. B. I). 20 ; 49 L. J. M. C. 15 ; 
41 li. T. 622 ; 44 J. P. 283 ; 28 W. R. 228, D. C. 

Retd. Moore v. Lewis (1905), 70 J. P. 26; 

French v (‘hampkin, [1020] 1 K. li. 76. 

1555. Failure to keep on left side— Two vehicles 
only on road.] — A waggon driven by applt. was 
BO much beyond the centre of the rcj^ that there 
was not room for a motor car wliich approached 
from behind to pass the waggon on its off side. 
Applt. signalled to tlie driver of the motor car 
to pass him on his near side Sc it did so. The motor 
car was tlie only other vehicle on the road at the 
time, A its driver was not inconvenienced or delayed 
by the action of applt: — Held: applt. had not 
committed an offence under Highway Act, 1835 
(c. 50). 8. 78. — Nutpall r. Pickering, [1913] 
1 K. B. 14 ; 82 L. J. K. B. 30 ; 107 L. T. 852 ; 
77 J. P. 30 ; 10 L. G. R 1075 ; 23 Cox, C. C. 263, 
D. C. 

1556. Riding on footpath — Highway Act, 1835 
(c. 60), s. 72— Footpaths to which Act applies.] — 
Tlie above sect, applies only to footpaths, as well 
as causeways, by the side of roads Sl not to foot- 
ways in general. — M. v. I^ratt (1807), L. R. 3 Q. B. 
64 ; 37 L. J. M. 23 ; 32 J. P. 246 ; 16 W. R. 
146. 

Annotalinn : — Mentd. Hiickley r. Crawford (1892), 9 T. L. R. 

85. 

1557. Whether actual “Injury or 

interruption*' must be proved.] — In an action by 
pltf. who bad been convicted for riding a bicycle on 
the footpath cont rnry to the aliove sect., against the 
police constable who had arresUxl him, the county 
ct. judge held tliat it was neceswiry for deft, in 
order to justify his conduct to aver that pltf. was 
riding the bicycle “ to the injury of such highway 
or the injui*^ , interruption, or personal danger of 
any person travelling thereon”; — Held: the 
eounty ct. judge was wrong, As the words forbidding 
riding on tlie footway were not governed by the 
i^ords in the following part of the same sc'ct. — 
Brothkrton V, Tittensou (1896), 60 J. P. 72, 1). C. 

1558. Furious driving or riding — Endangering 
passengers on highway— What must be proved.] — 
A person, being llie sole occupant of A: in charge 
of a cart drawn by a horse, is under Highway Act, 
1835 (e, 50), s. 78, responsible for the driving of it, 
Sc coiiuiiits an offence within the sect, if he drive 
it so furiously as to endanger the life or limb of 
any passenger wiio might he expected to be on the 
highway. In such a case it is not necessary to 
prove that any passenger was in fact on the liigh- 
way, A: in a position ui which he was in danger. — 
Chattkbton V. Parker (1914), 111 L. T. 380 ; 78 
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1653 1 . ** ('arriiWf *’ - R'AffAcr bicucle 
M'Kru r. M'GUATU (1892), 
30 3.. U. ir. 41.--IR. 

m. Tncxtmbrting Birret — Hiding on 
sitUruHtlk - yfUtcij>edr.] -Tbo iii*ci of a 
volwtpcdc i»n a Rido-walk, tboiigb no 
ono Im> uoHr it, may bt' an obstruct ion, 
within a bjro-law that no person shall 
hy any vohlelu Incnmbor or olMruot the 
Hiaewalk.-~U. r. Pi.ummku (1870), 30 
IT, C, It. 41.— CAN. 

n. . ^ . Hicych,] — A bicycle 


Ha’* vehicle,” & rhlinK: it on the side- 
walk Is ” iiiouiiiberiiig ” the street 
within ConMoUdatCil Alunicipal Act, 
R. 496 (27), A of a bye-law of a munici- 
pality paasod under it. — II. r. JesriN 
(18U:n, 24 O. R. 327.— CAN. 

o. Driving on Bidetralk — VedidUy 
of mitniripal ordinance.] — A was 
proHOoutod for driving a motor-oar on a 
HtrtH)t side-walk in H., oontrary to 
Municipal Ordinance No. 4, h. 29 : — 
JI<M : the municipal ordinance was not 
repcaUid by Nova Mcotia Motor 
Vohioloa Act, 1914, s. 41.— U. r. 


Awcimivu) (1918), 29 Can. Crim. Cus. 
146.— CAN. 

p. Hiding on foofpa/h — TVhriher 
actual obstruction mud be proved ,] — A 
piu*»on ridiug a bicycle on a footpath 
along tlio side of a public road in a 
country district may although no 
evidence can bo produced of obstruc- 
tion to the free passage of foot 
passengers along that footpath or of 
any foot passenger on the same foot- 
path being in sight of the person riding 
be summarily convicted under 14 Sc 15 
Vlot. c. 92, s. 13, 8-8. 3, for wilfully 
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J. P. 339; 12 L. O. R. 1205; 24 Cox, C. 0.312, 
D, C. 

.] — See Criminal Law, Vol. XV., pp. 863 

et aeq.^ & Strertt & Aerial Traffic. 

Obstruction .] — See Sub-sect. 1, ante. 

Dangerous traffic .] — See Sub-sect. 5, ante. 


Sub-sect. 16. — ^Water or Snow on 
Highway. 

1559. Water Irom eaves — Flow across footway.] 

— Oroasdill V . Ratclifpb, No. 1313, ante , 

1580. Waterspout from water main — Not fenced.] 
— Hill v. New River Co., No. 1397, ante, 

1561. Water dripping from bridge on to highway.] 

— complaint was made against applis., a railway 
CO., under 18 & 19 Viet. c. 121, s. 8, in respect of a 
“ nuisance ** alleged to exist in &; upon their 
premises, a railway bridge crossing over a public 
street, by reason of a want of proper & sufficient 
means to prevent the percolation & overflow of 
water upon persons passing under or near to the 
promises. It was proved that during rainy 
weather, & for some time afterwards, tlio water 
in a dirty state percolated through the bottom of 
the bridge, which was formed of wooden planks, 
& fell upon the persons passing along the street : — 
Held : although there might be a nuisance, in 
respect of which applts. were liable to be indicted, 
they wore not liable to be proceeded against 
under this Act, inasmuch as the word “ nuisance ** 
in sect. 8 must bo read in the sense of nuisances 
injurious to health the percolation of water as 
above mentioned could only be said to be indirectly 
a nuisance injurious to health. — Oreat Wr‘=^tern 
Ry. Co. V . Bishop (1872), L. R. 7 Q. B. 650 ; 41 
L. J. M. C. 120 ; 26 L. T. 905 ; 37 .T. P. 6 ; aiib nom. 
R. V , Glamorgan JJ., Great Western Ry. Co. 
r. Bishop, 20 W. R. 909. 

Anmttatiofi^ : — Mentd. Mallon L. B. v. Malfon FarmerH 
Manure Co. (1879), 4 Kx. 1). 302 ; J)i\on v. Motropolitaii 
Board of Works (1881), 7 Q. B. 1). 418 ; BIhhop Uckland 
L. B.r Bishop Uckland Iron & SIcelCo. (IHS2), 10 Q. B. 1>. 
1.18 ; Warnian v. Tibbatts (1922), 128 L. T. 477. 

1562. Snow on street —Liability o! tramway 
company.] — A tramway co. after a heavy fail of 
snow cleared their track by means of a snow- 
plough & heaped up the snow upon the sides of the 
streets : they then scattered salt upon the rails 
Sc in the vicinity ; the town council did not take 
any immediate steps to remove the briny slush 
so produced, & it was left upon the sti’cets : — 
Held : a legal nuisance had been committed which 
was not sanctioned by either the special or the 
general Tramways Acts, & the default, if any, of 
the town council did not affect the primary 
liability of the tramway co. — Ooston v, Aberdeen 
Dlstuictt Tramways Co., [1897] A. C. Ill ; 66 
L. J. C. I ; 75 L. T. 633 ; 61 J. 1\ 436 ; 13 
T. L. R. 123, H. L. 

Annotaiiona : — Conad. Acton U. D. C. v. London United 


Tramways (1901), 100 L. T. 80. Distd. Montreal City v. 

Montroal Street Ry., [1903] A. C, 482. 

1563. .] — ^Tho removal of snow from 

the portion of a road lying between the rails of a 
tramway is not part of the “ maintenance of 
that portion within Tramways Act, 1870 (c. 78), 
8. 28, so as to cast upon the tramway co. the duty 
of removing it unless the fall of snow is of such a 
depth as to render the road impassable. The 
mere fact that the removal of tlio snow will rendtir 
the passage over the ix>ad more convenient is not 
enough to bring the case within the sect. — 
Acton Dis'iiuct Council v, IjONdon United 
Tramways, [1909] 1 K. B. 68 ; 78 L. J. K. B. 78 ; 
100 L. T, 80 ; 73 J. P. 6 ; 63 Sol. Jo. 62 ; 7 L. G. H. 
20, D. C. 


SuB-sKcr. 17.— Undermining Roads or 
Supports. 

1564. Mining operations underneath highway - 
By lessee of minerals — Highway Act, 1835 (c. 50), 
s. 72.] — Pease v. Paver (1876), 39 J. P. Jo. 407. 

1565. Under statutory powers — Liability 

for subsidence of surface.] — Bknfibldside Local 
Board v, Consbtt Iron Co., No. 1715, posL 

SeCf generally. Mines. 

1566. Removal of supporting bank — Bank built 
to check landslides — Whether injunction proper 
remedy— Probability of further landslides remote.] 

— A public highway vested in the \V. C'orpn. ran 
for some 1,200 feet along the to]) of a slope rising 
about 20 fcM't up from the rivc*r S., & tlio slope 
continued on the oilier side of the road at varying 
lieiglits of about 300 feet. In 1875 a serious land- 
slide occurred which destroyed the road & liousos 
along this sloyxs hhigincei’s advisc^d that to 
I)rov(»nt future laiulslidi^s a great weight should bo 
placed on the too of the slope alongside the river, 
Sc accordingly the co. which then owned the land 
on which the slope was dumped over 40,000 tons 
of slag along tlu* too. Tr(*es have since grown on 
tho slope. Sc houses have boon built on it, & no 
further landslidf^ has taken place (‘xe<‘pt for trivial 
local slips. Defts., tho present owni'is of th(‘ land 
on whicJi the slag is, liaving recently commenced 
to work it, the W. (kirpn, brought this action to 
restrain them by injunction from excavating, 
removing or working the slag so as to oreal<^ a 
nuisance to the public or to cauBt» damage to tlu' 
roa<l : — Held: pills, had made out no case upon 
which the ct. ought to grant an injunction to 
prevent tho user by a person of his own jiroiierty, 
as it was necessary to show that substantial damage 
at no remote period would result ; but on the 
evidence the land on which tlie road was, Sc tho 
whole (>{ the slopes liad come to rest, & the removal 
of tho slag heap would not have the slightest 
effect on tlie road if a sufficient buttress to tho 
iY>ad which was at tho higher level was left. — 


preventing: & IntorniptinE tho free 
poHsa^ of porsonB alontf the road of 
which tho footpath forms a part. — 
M'Kkr V. M'Uuath (1892), 30 L. 11. 
Ir. 41.— IR. 

PART IX. SECrr. 1, SUB-SECT. 16. 

15591. Water from eaves — Flow across 
footway,] — Defts. wore tho owners of a 
bulldiuir upon a street. A pipe oon* 
uected with the eavo troughs oonduoted 
the water from the roof down the side 
of the bulUlLuAT, & by means of a spout 
dlsohanired it upon the sidewalk, whore 
in the winter it was formed Into a 
rld^e of ioe upon which pltf. stipped Sc 
fell while walkLuff In the street, Sc Injured 
herself : — //eld : doft-H. woro not liable. 


— Hkklton V, Tuomthon (1883), 3 trkal Htiikrt Ilv. Go., [1003] A. C. 
O. H. 11.— CAN. 482.--CAN. 

1562 i. Srufxo <m street /JaltilUy of q. From roof of ad/tyinina 

tramway company.] — Tojuisro Uv. Co. building-- Duty of vumer.]— The owner 
r. Toronto (City) CJorpn. (1893), 21 op occupant of a building, tho roof of 
S. C. 11. 589.— CAN. which Is so constructed that from 

156211. Tho city council natural oauses tho snow or loo whicJi 

ofM. boinK bound as tho road authority falls or collects upon It will naturally 
to remove tho ice & snow on the streets Sc probably slide from tho roof. Is 
from curb to curb includlnK tho snow bound, apart from any obllfraiioii 
thrown or fallins: tliendn from tho roofs imposed upon him by a municipal bye* 
of houses Sc mmovoci theix'to from tho law to take all reasonable means to 

sidowalks : — //eW .* tho respondent prevent the snow or loo from fallhifr 

street railway co. bavixia: contraolod upon an adjoining lUghway, 6c oausinic 
with the city to keep their track free dama^i^ to person or prcjperly there.— 
from Ice 6c snow did not oommit a MERBorrH v. Fkkk (J917), 39 O, L. 11, 

nuisance by sweepina: their snow Into 271 ; 12 O. W. N. 97 ; 35 1). L. li. 

tho street. — ^M onthbap (Cirr) v. Mun* 592, — CANt 
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BecU Nuisances : Suh-seds, 17, 

d: 22. Sect 2 : Su h-seft s, 1 , 2, 4, 5 O.J 

A.-CJ. (AT RELATION OF WEVLOCK (’ORPN.) & 
WENL 0 < Iv (JoKPN. JlAItPPJIt & I’OALPOllT 1 OLD 

Hi.^ST SlJKi (’o., J/l'D. (102o), SO J. P. SO. 


Suij-sKCT. 18.— Sanitary (’onveniencks. 

1667. Construction In mews constituting high- 
way- Close to dwellings.] —Vernon v. St. James, 
Westminster, VESTity, No. 427, ante. 

See, general hj, Nuisance ; Purlic Health. 


Sun-six'!’. 10. Nuisances Artsinu from 
Kxeik ise of Statu'J’oiiy Powers. 

See Sect. 2, Bill) 7, posL 


SuR-si:<T. 2 ().~Malicious Injury. 

.SVr Priminal Law, Vol. XV., i)p. 1020 et seg. 


SuR-sErr. 21. -IIoardinos. 

Sic Part XIII , Sect. 1, sub-sect. 18 ; Sect. 2, 
HUl>-H(’(’t. 14, j)od. 


SuR-SK(T. 22.- Other Oases. 

1568. Waterspout from water main Liability 
of owner.) - lIii.Lr. New River (V)., No. l.‘>07, r/wtr. 


Sec t, 2. DEFENCES. 

Sun-sE(T. 1. Abatement before Trial op 
Indh'tment. 

See PaH IX., Sect 0, sub-soct. 0, post. 


Si B-sEin'. 2. Henekit to Public. 

1669. Benont greater than inconvenience Ob- 
struction.] It. r. Morris, No. i:is5, ante, 

1570. Tramways.] it. r. Train, No. 1087, 
anie. 

1571. - Gas mains.] A joint-stock co. 
c.slablisiicd by deed for (be purpose of supplying 
a town with gas, A registeiHKl under 7 As 8 Viet, 
c. 110, cannot justify the breaking up of the public 


streets for the purpose of laying down their main 
pipes, on the ground that they have obtained the 
permission of the surveyor of highways, or of the 
local cornrs. for lighting the town, or on the ground 
that tlie act is necessary for the mere convenient 
enjoyment of the adjoining houses ; & they are 
liable to an indictment for the nuisance. 

It lies on defts. to show they liave a lawful 
excuse. [Counsel] relies on the Joint Stock 
Companies Act, but it is quite clear that that Act 
gives them no authority over the rights of oilier 
individuals or the public. It merely enables them 
to sue A be sued & to do such acts as other xirivaie 
individuals or partnerships might lawfully do. 
As to the Act for lighting Shertield, it was not 
much relied on k, it clearly fumishes no auihoiity 
for what defts. have done. Then, is there any 
Cfimmon Law autliority ? Counsel pointed to the 
licence of the surveyor of highw’ays ; but he has 
autliority only to do what is necessary for the 
repair of the Jiighivays — not to obstruct them ; 
k, unless he (‘an authorise the obstruetion, his 
licence is void (Lord Campbell, (\J.). — H. v, 
Sheffield Gas Consumers’ Co. (1852), 1 0. L. K. 
910; 21 J.. T. O. S. 153; 18 Jur. 110, n. ; 17 
J. P. Jo. 371. 

Annotaiions : Refd. Ellii r. Sliofllold Gas Consiimei^.’ C’o. 

(IHr>.l), 22 L. T. O. 8. 84 ; 11 r. Longtou Gas Co. (ISGO), 

8 Jur. N. H. (501 ; ITonton Corpn. r. Fullwood L. B. 

(LSKfi). , 0 H L. T. 718 . 


Sub-sect. 3. Consent of IIujiiway 
Authorities. 

1572. Consent must be valid —Authority without 
power to consent -Licence to lay gas mains.] — 
JL V , Sheffield Gas Consimeilh* (’o., No. 1571, 
anle. 

1573. Licence to lay water pipes.] — 

The corpn. of the town ot P. had for several years 
.supplied water to the adjoining district of h\ k for 
such purx^ose had entenal upon k broken u]> the 
Jiighways in P. wlienev(»r necessiiry. ’The.se acts 
w<Te not authorise<l eitlier by statute or by the 
charter of P. ; but the eorpn. reli(‘d upon iire\o- 
eai)b‘ lieencos alleged to have been graMti'd by the 
predecessors of tlu* loc.al board of F., i,e. the bigh- 
way survcyoi’s, k uikui pn^.seriidion Held: 

(1) the corpn. liad no x>owt‘r by common law to 
break up the roads of tlie adjoining district ; 

(2) the liighway surveyors had no i>ower to grant 
the alleged irrevocable licences ; (3) as no legal 
grant could hav’c been made, a preseriiitive right 
did not exist; (1) the acquiescence of the local 
bo.ard did not emptnvor the corjin. to continue their 
acts ; (5) sucli acts amounted to a nui.sance. — 
Preston Gorpn. v, Fullwood liOCAL Board 


PART IX. SECT. 1, SUB-SECT. 22, 

r Movtuit buildintt aloiiu highway 

{tbstmelum of Htrect rmlwau 1 -Doll. 
J , (isrmnl with IUh oo-deft, I). for tho 
tcniovul of « frame tenement to anotlier 
part of the city. Under a liye*lu\\ of 
the elly, all persons wen* prolabited 
fnuu moxlmc any huildlufr alonsr an> 
HtnM't without the penniMhion of the 
boani of work*». In thi« ouho no such 
permlfiHlon wa« obtained, Ac In tho 
eouFttO of hnulliur tho bulldim; nlonj? 
the line of pltfH.* track one of the Hills 
was upset, thus pn‘venUnsr lt« further 
rt>moval for two days, duriiur which 
time pltfs. suHtninesl Iohs by lum- 
reooipt of fnn>« dumikcro to their 
pw»perly ; — flcUi : J. Ac I). >ven> liable 
nu* the lo«w. -Tokosto 8tri:kt Uy. 
Go, r. DoijJtRY Ac Jkki'i>:r\b (188(1). 12 
A. IL «7W.— CAN. 


s. ll ritti n {issrnt ~ li hnt amounts 
to,] Ilf Id: defts., beiuff mdleted for 
obstiuetiiig striH'tb in tho tuun of S., 
wen* cut l( led to an acmilttal under 22 
Viet, c 11«, s. ir» VVntten asMuit 
fri\eu afterwards bv the luunlcipality 
would sufliee, & mljfht be Inferml fnuu 
their letters — U. r. Guk.vt Wk>ikhv 
11 V. UO. (1802), 21 U. JL 555.” CAN. 

t. (ifwrnl rule— Jet'* ptnnrc subject 
to fxtstintj state of thmus 1 — Defts. 
nMiu)\ed pltf.'s porch as a nuisance, 
fif Justlflod as bcliiF a commit tec of the 
city council, duly authorised to remo'vo 
anythlnsr which was a nuisance. The 
porch hml Ihhmi In existence for sixty 
years : — Held : in the absenc© of 
evhienco as to the original laying out 
of tho street, its dwhoatlon to the public 
should l>o takiui as Hubjw’t to tho 
encroachment.— II AOAKTY v. ITiyor 
(1872), H N. 8. IL 632.— UAN. 


a. Whetlar arailatdt as defence — 
Compensatum for rttmti'al ] — Tho rigid 
of tlu* public to the free &: uiiobstnictcU 
use of a street cannot taken away 
by the exEtcnco of an obstruetion at 
the time when the stieet K dedicated ; 
nor is tho oe<*upler of a luuiKe which 
const It utc'^ Hueh obstiuction entitled to 
eonipcnsatioii fn>m the municipality 
for its removal. — Bkow v r. Fi>iiovroN 
Town (1891), 23 S. f. 11. 308.- CAN. 

b. Effect on jurisdiction of juS’ 
iiCts.] To a complaint b<‘foro jus- 
tices for obstructing a public foot- 
way It is a good defence that such 
footway was dctlicated to the public 
Hubjirct to the right of deft, to commit 
the acts of obstruction complained of 
A: such defence if raised bond fide ousts 
the jurlMdiction of the Ju-^tuM's. — IL r, 
Lovuondkrkt JJ., 11902J 2 I. IL 260. 
— IR. 
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(1885^, 53 L.^T. 718 ; 50 J. P. 228 ; 34 W. R. 190 ; 

1574. Permission to lay tram lines.] — 

— ^A.-G. V, Barker, No. 1384, ante. 

1676. Informality in giving consent— Omission 
to enter in minute book.]— Tlie omission to outer 
[in minute book] a consent by tlie trustees of a 
public lughway to a private person to bring for- 
ward a fence on to the higliway so as to straighten 
the road, does not render the act done under sueli 
consent unlawful, & such person cannot afterwards 
be indicted for encroaching on the public liighway 
in respect of the act so done. — R. v, BurreiJj 
(1807), 10 L. T. 572 ; 31 J. P. 438 ; 15 W. R. 879 ; 
10 Cox, C. C. 402, C. 0. R. 

1576. Negligence in executing work — Shoring up 
house Unprotected beams.] — Where obstructions 
are placed upon the footway, such as beams for 
shoring up a house, witli the sanction of the local 
authority, reasonable pi-ecautions must be taken 
tliat such obstnictions are not left in a dangerous 
condition so as to cause injury to foot passengers. 
— JIOARE V. Kearley (1885), 1 T. L. H. 420. 


Sub-sect. 4. — Custom or Usaor. 

1577. Erection of stall -During market or fair - 
Sufficient passage way left.]— A custom to erect 
a booth or stall, during the i)eriod of a fail* or 
market on any part of a public str(‘et or liighway, 
sufficient space being left for the public to pass, is 
a good custom, k such custom may b(‘ I’ejdied 
to a plea of a public highway &; is not inconsistent 
with it. — Elwood v. Buelock (1811), « Q. H. 
3S3 ; 13 L. J. Q. B. 330 ; 8 J. P. 473 ; 8 Jur. 1044 ; 
115 E. R. 147 ; siib nom, Elcood lk Buixock, 3 
Ti. T. O. H. 208. 

Reid. Dawes v. Huukins (ISOO), 7 Jur. N. S. 

; (Jerrliig r. UarfloM (1S(;4), 1« C\ B. K. : 

Arnold r. Blakor (1871), D. H. (i g, B. 4.‘K{ ; Simpson r. 

Wellb (1S72). L. U. 7 Q B. 214 ; ^celd v, Hendon U D. C’, 
b. T. 405; A.-U. v. Hoim r (\u. 2). 1101.1] 


Compare Nos. 1591-1593, jmst. 

1678. Statute sessions for hire of servants 

—Immemorial usage necessary.] — Applt. was 
charged under Highway Act, 1835 (c. 50), s. 72, 
with obstructing a public footway, lie bad put 
up a stall for the sale of refreshments at a statute 
sessions for the hiring of ser\ants ; this hiul been 
done for more than fifty years, A; the statute 
sessions had been held before 5 Eliz. c. 4. Applt., 
thereupon, corit4'nd<*d that he had a right by 
custom t/O erect his stall in the same way as at a 
fair, or, at all cvoiits, that he bo7id Julc claimed such 
a right, & the justicijs’ jurisdiction was therefore 
ousted. The justices having convicted applt. : — 
Held : the justices were right : for that, as the 
statute sessions were introduced by the Statut<»s 
of Labourers, the first of which was in the reign of 
Edward HI., there could be no such <’ustom by 
immemorial usage as was c]aim(*d. — Simpson r. 
Wells (1872), L. R. 7 Q. B. 21 4 ; 41 L. J. M. C. 
105 ; 20 L. T. 103 ; 30 J. P. 774. 

notation Refd. Mercer v. Dcnne, 11904] 2 C’h. 

1579. “ Grips made at road side — For drainage 
— Unreasonableness of custom.] —Nicol v. Bpjau- 
MONT, No. 443, ante. 

See, generally, C.USTOM & Usage, Vol. 
pp. 9 et seq. 


Sub-sect. 5. — ^Pre8crii»tion. 

1580. Placing logs in highway.] — A prescription 
to lay logs of wood for fuel in the highways before 


the doors of ancient houses, leaving sufficient room 
to pass, is bad ; & though it is a public nuisance, 
yet a person deriving any special damage may have 
a private action. — FowrjfiR v, Sanders (1017), 
(Vo. Joe. 440 ; 79 R. R. 382. 

Annotation'^ : — Refd. Jeveson r. Moor (1099), 12 Mod. Pop. 
202 ; R. V. Boll (1822), 1 L. J. O. 8. K. B 42 ; Klwood 
1 *. Bullock (1S44), 13 L. J. Q. B. 330. Mentd. Dowell 
V Sanders (1618), Cro.Jac. 490. 

1581. Holding markets & fairs in highway — 
Period exceeding twenty years.] — Wnhei*e a place 
has been used as a public fair or market for above 
twenty years, to wdiich peisons have resoi*tcd for 
the purpose of there exposing lU'ticU's to sale, 
they shall not be liable to bo indicU^d for a nuisance, 
as for obstructing the highway, if fairly engaged in 
using the place as a fair or market. — R. t*. Smith 
(1802), 4 Esp. 109, N. P. 

1582. Dangerous excavation.] —It is universally 
the duty of tlie occupier of a house having an area 
fronting a public street, so to fence it as to make 
safe to passengers ; *te it is no defenet* to an action 
against him for negleding to do so, whereby pltf, 
fell down into the area <k. w'as hurt, that whou ho 
took })oss(‘ssion of the house, & as long baek as 
could be I’cmembered, the ar('a w’as in the same 
open state as w'hcn the accident happened, — 
(’oupLANj) V. Hardingiiam (1813), 3 Camp. 398, 
N. 1*. 

Annoiationn : CoDSd. Barnoa r. Ward (1850), 9 O. B. 392 ; 
Kishor r. I’rowso, Ompert*. Walker (1802), 2 B. & S. 770. 
Refd. (^)inw(‘ll v. Metropolitan Sewers Conira. (1855), 10 
10\ch. 771 ; A.-U. r. Hoc, 11915) 1 Ch. 235. 


Compare Nos. 1591-1593, post. 

1583. Encroachment on highway Enclosure of 
adjoining land.) H. r. Edwards (1819), 11 J. P. 
902, n. 

Annoiatum . Reid. irar\ey r. Truro R, D. (\ (190.3), 89 

b. T. 90. 

1584. - -- Trees.] —Turner v. Ringwood 
Highway Board, No. 479, ayde. 

1585. Standing vehicles on highway — Con- 
venience of customers of Inn.] -The mere fact tJiat 
a j)ie<*o of gwuiml, part of a public highway, has 
fc*r twenty yt‘arH been U8t‘(i by an innk(*eper for 
the sbaudiug of the vehiel(»s belonging to bis guests, 
is no answer to a complaint for the obstruct ion 
uiuler Highway Act, 18.35 (e. 59), s. 72. - ClEUUiXtii 
17. Barfield (1891), 19 C. B. N. S. 597 ; 111.. T. 
270 ; 28 ,1. P. 915 ; 143 E. R. 1291. 

1586. Breaking open road -For water supply.] 
Preston Corpn. v. Eullw'ood JiOOAL Board, 
No. 1573, ante. 

Ploughing up footway.] -Cotnparc Nos. 515, 
13.59 -1359, ayde. 

1587. Vehicles on footway.] — H ukrinoham 
Urban DrsriticT Counujl v, JIoiiHEY, No. 371, 
aide. 


Hub-sect. 0.-- Dedk'ation hub.tect to 
Obstruction. 

Limited dedication g<*iHTally, sec l*ait HI., 
Sect. 2, Hub-secl. 9, aidr. 

1588. General rule— Acceptance subject to exist- 
ing state of things.] —The corpn. of Yarmouth an*, 
A have been since the time of King John, owners of 
the soil of the south quay, in that borough. The 
quay is bounded on the east by housc*B, As on the 
west by Yarmouth Haven. From the time of 
('harles I., there has been a c*ommon At public 
highway over the quay ; At, so far back os living 
memory, the occui>i«*rs <jf some of the houses 
have used a ])art of the quay fronting them for 
depositing thereon anchors, timber, boats & other 
incumbrances. Such U8<*r was in fact enjoyed, 
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Sect 2*--Defence8 : i^uh-secL 6,] 
as of richt, for more than twenty pars, but not 
immomormlly ; A though, it caused some in^n- 
veniencp to the public, it did not produce an aotu^ 
obstroction of the highway. By the rolls of the 
court Icct of the borough, from the year 163^ to 
1653f it appeared that many persons had b^u 
amerced for “overburdening” the quay 
anchors, timber, blocks, etc., & thereby obstractmg 
the highway. An occupier of one of the houses 
in the exercise of an alleged right, placed upon a 
part of the quay in front of his house, anchors, 
timber <te other incumbrances, whereby the free 
use of the highway was obstructed : — Held : 
(1) upon these facta, the ct., being at liberty to 
draw inferences, could not infer that the right 
claimed had been exercised by the occupiers of the 
houses before any dedication ot the highway to 
the public ; (2) a highway may be dedicated to 
the public subject to a pre-existing right of user by 
the occupiers of adjoining land for the purpose of 
depositing goods thereon. — ^Mobant v. Chamberlin 
(IHOl), 0 H. & N. 541 ; 30 L. J. Ex. 299. 
jdHr»ol(iHf)n.R ; — As to (1) Reid. Mercer v. WoodKate (1809), 
L. 11. r> Q. B. ‘20. Ah to (2) Reid. Fisher v. Prowse, Cooper 
r. Walker (I S()2), 2 B. & S. 770 ; Spice v. Peacock (1875), 
.iM .1. P. .581 ; A.*C. v llornor (No. 2). [1913] 2 Ch. 140 ; 
r Whllbif.td, [1017! 1 K. B. 73«. 


1589. .] - EisiiEii V. Piiowsn, Cooper 

r, Wai.kfh, No. (»(*», ante, 

1690. .| (1) If a highway is dedicated 

to tJie public with a dangerous obstruction upon j 
it, mull as would have been a nuisanie if placed 
upon an ancient way, as, a flight of stops, or 
a ]>roi(‘cting flap, no adioii can he maintained 
against the iiersoii dc'dicating it for an injury 
caused thereby. 

(2) Nop uill an a( tion lie against the owner of a 
)ious(‘ ha\ing a covertsl area adjoining a public 
foot^\av, ^^hlch area was in existence before & 
at the tinn* of the dedication of the highway, & 
was d<*dicate<i to tin* public before Highway Act, 

I Sit) (c. 50), 1t)r an injury to an indnidual from 
the gi\ mg way of the eovi'ring of the niea in con- 
se(|uenco <if the ^oar A: tear occasioned by public 
user. 

In 1830, houses w’erc erected on land adjoining 
a new road constructed at a high level as an 
ap])roach to a in^w bridge across the Thames, 
liet w(*en these liou.ses A this road was a space wdiich 
was covenul over, as a means ot iw'cesa to the houses, 
by a Bagging in which weit* gratings to let light 
A. air to the lower part of the buildings, wdiich 
fonned separate tenenients, the entrance to 
which w<is upon the lower le\el at the rear. The 
space so covered had become, by dedication prior 
to Highway Act, 1835 (c. ,50), a part of the public 
footw'ay, A wms usc'd as such by the public. In 
1802, in consequence of a lai*g<» number of persons 
congregating upon the spot, the flagging A grating 
in front of one of the hoiisas, liaving become 
weakened by user, gave way, A several persons 
W'eix* pi*<'ripitat*Ml lntc> the area below, a depth of 
about 30 feet, A one of them w^as killed : — field: 
In an mdion by the widow of deceased, tinder 
Fatal Ac('idont« Art, 1840 (c. 93), there being under 
the circum.stancefl no It'gal liability on the port of 
the h^see of the houses to keep the surface of this 
w'ay in rt'palr, the atd.ion was not maintainable, 
the gulf at the side of the causeway being the 
result of the road being raised by the makers of 
It, not by tile land at the side being excavatexi 
by the proprietors of it. 

(3) The artificial character of the flagging A 
grating did not make it more or lees a way to be 
repaired by the parish. — Bobbins r. Jonks (1863), 


16 0- B. K. S. 221 ; 8 New Bep. 85 
1; 9L.T. 623; 10 Jur. N. S. 239 ; 
143 B. R. 768, 


38 L, J. 0. P. 
12 W. R. 248 ; 


60 L. ' 

84 L. 

L. R. 2 O. P. 871; Hamilton »rsL "GetSie” 

Square (1873), L. R. 9 Q. B. 42. 

V, Cox (1896), 66 L. J. B. 193 ; r. PonAVlffl 

A. C. 4^8 ; Kvall e. Riawell, [19141 8 ^ B. 136 
o* ^ * Bromley e. Mercer, [19221 

loa,*I?023fA*C^74^^*^ Perpetual Investment Bldg. 


1691. Market rights In street— Subject to tolld-^ 
Pltf. claimed under the lord of the manor of C 
as lessee of the street tolls A markets of the town 
of C. The manor was granted by Henry III 
to the inhabitants of C., with amarket A fair there, 
for a term of four years from 1220. Charles I., 
by letters patent, granted it in fee to H., A all 
tolls A markets within it. From time immemorial 
till 1780 there was a market house belonging to the 
lord of the manor in the High Street of C., A tolls 
immcmorially paid, “ as well of the market as 
for articles hawked about the town, A for stalls A 
standings for the sale of articles erected in the 
streets. ’ * The right was recognised A confirmed by 
several local Acts. In 1807 the 0. comrs. appointed 
under 40 Geo. 3, c. 116, became lessees of the fxjUs, 
which were taken of a certain amount from 1800 
to the time of the present action. Upon one of 
the boards exhibited in 1841 it appeared that a 
toll was taken payable by all persons hawking 
about the town nsh, fruit, vegetables, or any otlier 
article for which no toll had been before paid in 
the market, of {inter alia) Is, for every cartload ; 
A for many years previous to the year 1841, A 
as long as living witnesses could remember, A 
continuously down to the time of the action, a 
similar board witli similar words A figures had 
always been fixed in a conspicuous paH of the 
market house at i\ for the time being. The 
ct. having power to draw inferences of fact : — 
Held : the claim of toll was good, because it ought 
to be inferred that the toll had existed from time 
immemorial ; if not, still a lawful origin of the 
toll within the time of legal memory, by means of 
a contemporaneous dedication of the streets to the 
public A a reservation of the toll by the Crown, 
ought to be inferred ; a toll reasonable in amount, 
but varying from time to time according to the 
value of money, is valid in law ; although a toll 
traverse, t.c. a toll for the mere use of a public 
way, is bad, this toll was not merely for passing 
A repassing, as it imported a licence to rest A 
stay upon the laud for the purpose of selling 
merchantable commodities.— liAWRENCE v. Hitch 


(1868), L. U. 3 Q. B. 521 ; 9 B. A S. 467 ; 37 
U J. Q. B. 209 ; 18 L. T. 483 ; 32 J. P. 451 ; 16 
W. H. 813, Kx. Ch. 

Conid. v. Htimcr (No. 2), [1913] 

2 VU, UO. Refd. Bryant r. Foot (1868), I. R. 3 Q. II. 
407. Hentd. MIIIb r. Ck)lchcstor Corpn. (1867). L. R. 2 
O. P. 470 ; A.-G. V, Slmpflon, [1901] 2 CTi. 671. 

1592. Dedication of new streets — New 

streets subject to market rights — Construction of 
grant.]— By lett/i^rs patent in 1682 the King 
granted miu*ket rights, “ m sive jnxia ” a certain 
place called “ Spittle Square ” to one who was lessee 
of the square A had acquired greater part of the 
reversionary interest in it. The grantee or his 
successors in title laid out the square as a market 
place ivith four internal streets. The land 
immeiliately siurounding the square was after- 
wards laid out in four external streets, but it did 
not appear to whom the pioperty in this smround- 
ing land at any time belonged. There was evi- 
dence of a usage from the time of living memory to 
grant licences A take tolls for the sale of market- 
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able articles over parts of the external streets as 
well as over the market place & the internal 
streets : — Held : under the ^ant “ in sire jtixla ** 
the market rights extended into the four external 
streets & the inference from the documents & 
evidence was that the streets were dedicate to 


the public subject to the exercise of the market 
righto. 

Qu» : how far a grant ** in or near ** a place can 
lai^ully extend. — ^A.-G. v, Horner (1885), 11 
App. Cas. 60 ; 65 L. J. Q. B. 193 ; 64 L. T. 281 ; 
60 J. P. 504 ; 84 W. K. 041 ; 2 T. L. R. 202, H. L. 
Annotaiions : — Oonsd. Gingell, Son & Foskott r. Stepney 
B. a. [1908] 1 K. B. 115 ; A.-G. t?. Horner (No. 2). [1913] 
2 Gil. 140. Held. Williams v, Weilnesbury Overseers, 
otc. (1890), Rydo, Rat. App., [1886-90] 327 ; Selby ty. 
Wbltbread, [1917] 1 K. ll. 736. Mentd. Simpson e. 
Godmanobester Corpn. (1895), 64 L. J. Ch. 837 ; lionsdale 
V. Lowther, [1900] 2 Ch. 687 ; A.-G. v. Simpson, [1901) 
2 Oh. 671 ; Newcastle v. Workshop IJ. C., [1902] 2 Gh. 146 ; 
Horner v. Stepney Assmt. Com. (1908), 6 L. G. 11. e.^l ; 
A.-G. t?. Exeter CJorpn.. [1911] 1 K. B. 1092 ; Central 
Control Board (Lhiuor Traffic) v. Cannon Brewery C'o., 
[1919] A. C. 744 ; A.-G. v. l)e Keysor’s Royal Hotel, 
[1920] A. C. 608 ; Re Ellis & Ruisllp-Northwood IJ. D. C-, 
[1920] 1 K. B. 343 ; Nowoasllo Breweries r. R., 11920] 
1 K. B. 854. 


1593. ,]— ■ Tlie lord of the manor 

had from time immemorial held a market in W. 
for the sale of hay & straw. The market was held 
in High Street, W., &, except that it must be held 
in the parish, was without metes & bounds, & on 
market days, when the iJigli Stn^et was over- 
crowded, carts loaded with hay & straw for sale 
were permitted to stand in stn*ets adjacent to the 
High Street. Under tlie powers of Acts of Parlia- 
ment passed in 1840 & 1805 the local authority 
constructed new streets adjoining the Higli Street, 
A these streets were dedicated to the public by tiie 
Acts of I Parliament for use as public streets. On 
market days when the High Street was over- 
crowded, carts loaded with hay & straw for sale 
stood in these new streets ; —Held : they had a 
right to stand in these streets subject to the 
direction Ac control of the local authority, &; the 
statutory dedication of tlie new streets to the 
public must be presumed to have been made subject 
to their being used for the purposes of the market 
when the High Street was overcrowded. — 
Stepney (^orpn. v. Ginoell, Son & FosKEi’'r, 
Ltd., [1909] A. C. 245 ; 78 L. J. K. B. 073 ; 100 
L. T. 629 ; 73 J. P. 273 ; 25 T. L. R. 411 ; 7 
L. G. R. 013 ; sub nom, Oingkll, Son Ac Foskett, 
]yiT). V. S'PEPNEY Borough Council, 53 Sol. Jo. 
350, 11. li. 

Annotatitms : — Reid. A.-G. v, Horner (No. 2), [1913] 2 Ch. 

110; helby v. Whitbread, [1917] 1 K. B. 736. 

Compare Nos. 1419, 1577, 1581, ante, 

1594. Business purposes of adjoining owners — 
Space between footway & carriageway— Movable 
seats & shed.] — PItf. occupied a house standing 
in a continuous line of houses, in a district within 
the provisions of Metropolis Management Act, 
1855 (c. 120), Immediately in fi’ont of these 
houses was a paved public footway, 15 feet wide, 
then a space 33 feet wide, then a public carriageway 
60 feet wide, then an intermediate space 68 feet 
wide, then a paved public footway 10 or 12 feet 
wide, immediately in front of another continuous 
line of houses facing the first-mentioned line. The 
intemediate spaces between the footways & the 
carriage road had always been made use of by the 
owners of the houses opposite in such manner 
^ suited their respective occupations: in some 
instances they had erected permanent structures ; 
& pltf., whose bouses was a public-house, had, before 
the Act came into operation, placed in the part 
opposite to his house a permanent horse-trough ; & 
the carto of his customers stood on that space while 


the drivers & horses were resting > he bad also 
put there movable seats, & in summer a movable 
shed, & had fixed sockets which were let into the 
ground. The footway was always left clear, 
l^ltf. paid the owner of the soil for permission to 
use the intermediate space. The public passed 
over the intermediate space as of right, subject 
to the above described user of it bv the owners of 
the houses. Persons wishing to get from the foot- 
way to the carriage road did so without objection, 
picking their way where the space was not 
obstructed. The vestry elected under the Act 
having removed pltf.’s shed & seato as obstruc- 
Uons, within sect. 120 : — Held : the sect, did not 
justify them because the intermediate space was 
not part of a street within the Act, Ac because the 
shed A: seato wore not projections or obstructions 
against or in front of any house within the Act. 

The dedication to tlie public of the use of the 
intermediate space was subject to the righto of tlio 
landlord & his tenants (WiOHTMAN, J.). — TjE Neve 
V, Mile End Old Town Vestry (1868), 8 E. Ac B. 
1054 ; 27 L. J. Q. B. 208 ; 31 L. T. O. S. 81 ; 22 
J. P. 057 ; 4 Jur. N. S. CGO ; 0 W. R. 338 ; 120 
E. R. 392. 

AnimUdions : — Consd. McTntOHh v. llomforil L. B. (1889), 

61 L. T. 185. Reid. Momnt r. Cluunborlln (1861). 6 

H. & N. r,n : Spico v. Voncnck (IS?.*)), 39 J. 1>. 681 ; 

Williams V. Doptford IJ. 1). (\ (1921), 11 T. L. H, 47. 

1595 . Deposit of goods.] — Morant v. 

CHAMRr.KT.iN, No. 1588, ante, 

1596. Ship's tackle deposited on quay — 

Inconvenience without obstruction.] -Morant v, 
PiiAMmiRLiN, No. 1588, ante, 

1597. Goods exposed for sale on pavement.l 

— metropolitan street, which was immemorially 
a higliway, had a strip of ground about 12 feet 
wide between the carriageway Ac the houses on 
either side. This strip had long been paved Ac 
raised above tlie level of the cariiagiiway. The 
oeeupit^rs of liousos Ijaving for many yews exposed 
their goods on jiart of tliis strip of gmund, were 
summoned for causing an obstruction. There 
was no evidence bi*fore tlio magistratn U) show 
when the practice of thus expo.sing liie goods 
commenced, but it prevniliHl as far back as 1 838 ; — 
Held: the magistrate was justilied in drawing 
the inference tiiat the obstruction was not so 
ancient as tiio higliway, so as to qualify the 
dedication, Ac tiio occupiers were properly convicted 
of obstructing the highway wiihiri Metropolitan 
J\»lice Act, 1839 (c. 47), s. 00. 

In the crises wliich have been citod iliore was 
a fair ground for presuming that the obstruction 
had been coiwal with the dedication. When 
there is nothing to show that these two things 
existed at two different epochs, then wo may 
safely presume that they came into existence 
together. I'he present case stands on this footing 
that the rood iiofl existed from time immemorial 
Ac the obstruction Jiod not been so. Then the 
result is that applt. miglit well have been con- 
victed of the oflfence statod (Gockburn, C.J.). — 
Spice v. Peacock (1875), 39 J. I'. 681. 

1698. Grid Ac cellar flap —Proof of 

limited dedication.] — W. was a draper, who had 
a shop with a grid in front Ac a cellar flap on which 
he exposed goods, about a foot Ac more from his 
outer wall. He & liis predecessor had done the 
same for thirty years. Being summoned for 
exposing goods which projected over the footway, 
he set up a claim of right as owner of the street 
or soil, & also on the ground of the original owner 
having always used to do the same : — Held : 
there being no proof of the dedication by the 
original owner subject to such right, Ac no proof 
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Se^ 2. — T>€fejw£8: Suh-se cta. 0 <€: 7.] j 

of owrier»hip of tho soil, tho justioos rijjhtly con- 
virt<*d W. WHiTTAKKii r. Khodks (1881), 40 

J. P. J82. . . ! 

1599 . User for forty years.] — An 

information iiaving been laid Against applt. for . 
obstructing the passage of a fof)tway in front ! 
<tt his shop, which liad b<jen dedicated to the 
public only thirty years, k wiicre ho ^ his pre- 
decessors in title had exorcised the right of putting 
goods for sale of over forty years, tho justices 
convicted him : — Held: the decision of the justices 
was erroneous, & pltf. had never been divested of 
the riglit to use part of the footwny which he & his 
jiredecessors in title had enjoyed for forty years. 
— JONKSV. Matthkwh (1885), 1 T. li. R. 482, I). 0. 

1600. Onus of proof of limited dedica- 

tion.] ~ LkTCKSTKH iJUUAN SANITARY AUTHORITY 

V, Holland, No. 808, ante, 

1601 . - Shop set back on re-building.] — 

W. had n draper’s shop, which, on re-building, 
was set back tx) 1 he <‘xt>ent of 4 J feet to suit the 
line of building. The space thus added to the pave- 
ment had been o])en to the* stre(»t for two years, 
^ W. put goods for sale on this space, tSc was 
charged under the local Act with exposing goods 
outhi(h‘ his shop : -livid : the justices were right 
in holding that the irit(Tvening space so used was 
not part of the si reet, A& W. had a right to use it ns 
ho did.- JIiTOilMAN V, WA'fT (1894), 58 J. P. 720, 
J). C. 

1602. Evidence of prior dedication.] — 

OrKNsiiAW V. Pk’kkkino, No. 278, ante, 

1603. Obstruction of footpath by ploughing — 
Previous obstruction as of right.] — Hrac kkn- 
Hououoii V* Tiiohhhy, No. 1350, ante. 

1604. - - Origin of right- As far back as living 
memory.] — Mkrc'F.ii v. Woodoatic, No. 1357, ante. 

1605. - From time Immemorial.] — 

Arnold v. Rlakkr, No. 1359, ante. 

1606. Thirteen years.] — Harrison 

V. Danhy, No. 1358, ante. 

1607. —Effect of Defence of Realm Regula- 
tions.) “(1) A footway across a Ihdd is a highway 
withiji Highway A<t, 1835 (c. 50), s. 72, A' it is, 
therefon*, an tiffence U) destroy or injure its 
surface. 

(2) Peg. 2M (1) (c) of Defence of tho Realm 
Regulations ilot's not emjH)W(‘r the Hoard of 
Agriculture to re<piire the occupier of hiiul to 
cultivate a highway which runs over his land. 
Drnnis a Sons, Ltd. v. (looii (1918), h8 L. J. 

K. H. 3SS; 120 1.. T. SS ; 83 ,1. P. 110; 35 
T. L. R. 93 ; 17 1.. (L R. 9, 1). V. 

1608. Right of public to deviate.) - Arnold 

V. lloLimooK, No. 515, ante. 

1609. Cleaning drains.) -II. v. Leake (Inhabi- 
tants), No. 225, ante. 

1610. Gate— Prevention of cattle straying.] — 

Davies v. Stephens, No. 219, ante. 


1611 . Farm purposes.] — A.-G. v. Meyrick 

A Jones, No. 357, ante. 

1612. Tramroads across public road — Un- 
reasonable number.] — R. v. Chari.es worth, No. 
1330, ante. 

1613. Cellar flap— Projection above pavement.] — 

Fisher v. Prowse, Cooper v. Walker, No. 00, 
ante. 

1614. Doorstep — Level of street lowered — Ad- 
ditional step.] — Fisher v. Prowse, Cooper v. 
Walker, No. 00, ante. 

1615. Swing-bridge— Opened when necessary.] — 

Mercer r. Woodgate, No. 1357, ante. 

1616. Overhead bridge — Insufficient height.] — 
A railway bridge spanned a road within defts.’ 
district. The road, having at the time the bridge 
crossing it, was dedicated Lj the public by the rail- 
way CO., & it subsequently became vested in defts. 
At tho time of dedication the road was higher at 
tho entrance of the bridge than at the exit, & tho 
road continued in a similar state up to the institu- 
ting of this action. Pltf. was driving along this 
road, A on passing under the bridge ho met w'ith 
an accident, his head coming in contact with the 
bridge in coDsequence of the road being higher at 
that part. In an action by him against defts. 
for damages for iiuuries sastained : — Held : as 
the road w’as dodicatnl subject to tliis obstruction, 
the action could not b(‘ maintained. — Warner v. 
Wandsworth District Hoard of Works (1889), 
53 J. P. 471. 

1 617. User as mews- - Proof of limited dedication.] 

— Chelsea Vicstry v. Stoddard, No. 399, ante. 


SUB-RE(T. 7. — KXERCTSTi: OF STATUTORY 
J'OWKRS. 

1618. When a defence - Temporary obstruction 
—Laying service pipes for gas. |— It is an indictable 
nuisance to obstruct or to employ others to obstruct 
a public highway or footway, by pla(‘ing earth 
A bricks thert‘on, taki!\g up tho pav(*nieul A op(m- 
ing trenches for tho juirpose of laying down service 
j)ipes for the supply of gas from imblic mains to 
private houses, unless tliose who do or authorise 
such acts have parliamentary powers for the i)ur- 
]M>se. Such acts cannot be Justified by tlie 
c>ccupi<*rs of the houses as an ex(‘rcise of the right 
of every householder, L) mak(" such a tem})orary 
obstruction of a highway or lootvvay ns may bo 
nece.ssarily incident to the tmjoymoiit of his 
property. -R. r. LoNtiTON Has ('o. (1890), 2 E. A 
E. 051 29 L. J. M. V. 118 ; 2 L. T. 11; 21 J. P. 

214 : 0 ,lur. N. S. 001 ; 8 (V>x, (’. (’. 317 ; 121 
E. R. 211 ; suh }iom. R. r. Knkuit, 8 W. R, 293. 
^Innofafions : Apld. 11. r. Train (1802). 2 D. 8. CIO. 
Consd. A.-(». r. (’aTubridpre C'<»nsunn*rs (»as Co. (18C8), 
4 Ch. Api*- 71 ; Prchtoii Corpn. i*. Fnllwootl L. H. 
(is^.). L. T. 718. 


PART IX. SECT. 2, SUB-SECT. 7. 

0 . ir/irn a dcU net -—Uailway bridur.] 
Doftn. wore BUtnl for ertK'ling 
u brUltiro over a hixUway runulnK: 
ibrouffh lOtf.’H land, be for Ihe injury 
to pltf.’H land In obHtructtng uc<vhh (o 
t bo hUrhway : — Srmblr : t h<*ro wh« no 
riKbt of action, for doftn.’ charter Iwmnd 
them to do what wan cotnplalncd of, 
for tho «af»‘ty A convenience of tho 
pubUo. — M cDon’ku. r. Ontakio. Him- 
eoK, A Huron Uy. Union Co. (1853), 
H U. C. n. 271.— CAN. 

6, ,1 — Pltf. CO. applied 

for a mandatory Injunetion to cnunpol 
deft. oo. to coam ob^tr\lctinK certain 
rlvora, A to remove a temporary briiige 
hunt uy it aoroaa a river, A tn make 


oiieiilitfiTS in two permanent 
brliUct'H croHslng a rivt'r etniHlrncted by 
it under statutory authority: -Held: 
all the rctiuir«»ment« of Uiuhvny Act t»f 
('anada had Ihhni complied with, A tho 
Public Works Department of i'antula 
had Banetioned the temporary obstruc- 
tion of these streams. The interim 
Injunction wan ndused.— Bumsn Co- 
LUMUiA E\rKK>s Uo. 1’. Ghand Trunk 
I’AC'iFio Hy. Uo. (l‘J14). 28 W. L. 11. 
400.— CAN. 

e. liridye arrtvut creek.] — 

Held : after IS Viet, c, 170, pltf. could 
not maintain an actluii iiflralnfet defts. 
for unlawfully ewx'tinfr a brldgo acro»» 
tho T. M. Urei'k, A impeding the naviga- 
tion. — W isMRur. Grkat Western Hy. 
Co. (1850), 17 U. C K. 510.— CAN. 


f. Ltnviring lei'd of street .] — 

A stn'ct ran into a road nliow'ttne<‘, but 
did not cross it, A deftH., being incor- 
porated under 10 Viet. c. 100, for 
gravelling the road, £>o far lowered tho 
lex‘1, in onler to get the grado pre- 
scribed by tho statute, as to make tho 
approach frmn this street impassable : 
--held: they were not guilty of n 
nuisauce In obstructing the street. — 
K. t*. WOCIUSTOCK A Dkrkham I^lank 
A Gi<av>;l Hoad Co. (1850), lb U. C. U. 
49.— CAN. 

g. liailway.] — H. r. Guevt 

Western Hy. Co. (18C2), 21 U. C. H. 

5.>5.— CAN. 

h. Piles in t>ed of river — For 

repair of bndiff.}— II olhton v. Red 
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1619. Altering steps to houses — 

Unreasonable time.] — R, v. Burt, No. 1337, ante. 

1620. Highway & water authority — Pro- 

jection of valve cover in road — Wear of road.) — 

Kent r. Worthing Local Board, No. 1312, ante, 

1621. Highway & lighting authority— Post 

in footpath not lighted.] — L amley v. East Ret- 
ford OoRPN., No. 1171, ante, 

1622. Authority to deposit refuse — Refuse 

diverting water into street.] — A sale of land to a 
local authority for the pui'i>ose of tipping refuse 
thereon by a vendor who retains adjoining land 
does not impliedly authorise the local autJiority 
to tip refuse in such a way as to cause a nuisance 
on the adjoining land when such tipping can be 
done without causing the nuisance. Qu. : whet her, 
in the event of it being iini>ossible to use the land 
for tipping without creating the nuisance, the local 
authority would be so authorised. An owner of 
land conveyed a portion thereof to a local authority 
for the purpose of tipping refuse tlieieon, the local 
authority purchasing the same under the jxiuers 
given to them by the Public Health Art. Ih75 
(c. 55), A two local Acts. Subsequently the owner 
of the remaining i)ortion sold it to a pureluiser, 
who formed a street thereon A built houses 
abutting on the street. The loeal authority 
acting under their ])owers, from time to time 
deposited refuse on the land purehased by them, 
W'ith the result that the deposit, gradually increas- 
ing in size A becoming imp<‘rvious to rain water, 
caused tlie rain water, W'hich previously to the 
deposit downed in a duvet ion away from the street, 
to be diverted A overflow into the street A form 
ludes or gullies therein dangiM’ous to passers-by. 
Jdtf., lawfully passing through the street, fell into 
one of these gullies A sustaim'd personal injuries - 
Jlcld : tJio gully in the st reet W'as a iniis<'inc(» 
caused by defts. wUhout justilication, A they were 
liable to pltf. in damages for the injuries sustained 
by him. Priest v, Manc hester Purpn. (HM5), 
81 L. J. K. B. 1731 ; 13 L. U. R. 0U5 ; 71) J. P. Jo. 
112. 

1623. Authority to plant trees in highway — 

Dangerous guards for trees.] — An uiban authority 
W'hich under the I’ublic Healtli Acts Aim’ndment 
Act, IvSDO (c. 51)), H. 43, caused tre(*8 t^o be planted 
on a highway, A erects guards for the pr(»tecli<m 
of same, is bound to take reasonable <*arc5 to protc'et 
the public from danger arising from the trtvs A 
guards, e\cn if abnormal A unforesivn circum- 
stances beyond tlieir control arise.— Morrison v. 
SiiKFUELD CORPN., [11)17 J 2 K. B. HiW ; Ml L. J. 
K. B. 115(1; 117 L. T. 520 ; 81 J. P. 277 ; 33 
T. L. ll. 492 ; (51 Sol. Jo. (511 ; 15 L. G. K. 007, 
C. A. 

Aunotalionfi Refd. Huldoek 1 *. est minster City C'onneil 

(lillh), SS L. J. K. ii. 602 ; tiliepiiaid r. Gluesop C’orpn., 

11021 J 3 K. H. 132. 

1624. Electric tramway —Erections in foot- 


path.] — ^A corpn. purporting to act in the exorcise 
of their powers under their special tramways Act, 
which incorporated Tramways Act, 1870 (c. 78), 
A authorised the construction of an electric 
tramw'ay, erected a pole A a fuse-box in the foot- 
path close to the principal entrance of the pltfs.* 
premises : — Held : defte.* statutory powers autho- 
rised them to use the pavement for the purpose 
of doing that which w’as necessary for ma^ng 
tlicir tramway an electrical tramway ; the nuisance 
which defts. w'cre authorised t-o commit could not 
be interfered with unless pltfs. could prove that 
the powers conferred on defts. had been abused, 
wliieh pltfs. had failed to do ; A therefore the 
action could not bo maintained. — Goldberg A 
Son, Ltd. r. Liverpool Corpn. (1900), 82 L. T. 
3(52 ; 1(5 T. L. R. 320, C. A. 

1625. Street lighting - -Lamp post In high- 

way.] —Chaplin (\V. iJ.) A Co., Ltd. r. West- 
minster Corpn., No. (519, ante, 

1626. Necessity for compliance with powers- - 
Highway diverted & blocked- -Substituted road 
inconvenient.] -By a railw^ay Act a co. was em- 
pow’ered to divert or alter the course of any roads 
or ways, in order tJie more conveniently to carry 
t he same over or under or by the side of the railway. 
By sect . 97, it was enacted that in all cases, wdieivin, 
in the exeroiso of sucli jiower, any part of any 
carriage road, etc., shmild be found necessary to 
he cut Ihitmgli, raised, sunk, taken, or so much 
injured ns to be inqaissablo or ineonvenieut for 
passengeis or carriages, etc., or to the jiersons 
entitleil ti> the use thereof, the eo. should, at their 
ow'ii expense*, bedore any HU(*h roads, etc., should be 
so cut tlirough, et(’., cause a good A sunicient 
carriage road, e*tc., to bo sot out A maelu instead 
thereof, as convenient for passengeTs A carriages 
iiH the f(»rin(*r road, or as near thereto as miglit be. 
d'he eo. liad <li\erleel a highway, A obstructeel the 
old i‘oad l>y building a W'all across il, A Juid made* a 
n<*w' road, wdiicli was neither as convenient to the 
IMiblic as the old one*, nor as near thereto as might 
be JJrUl : they w'ero itidiclahh*, in tJie common 
form, for so obstruct mg the highway. 

The CO. havi* done what tin* Ac*t legaliH(*s only 
upon a condition wiiich tli(*y have not performeil. 
'Fhey stand convicted of the nuisance, \ show no 
ju.stiiieation (Lord Benaian, G.J.). It. r. HeoiT 
(1842), 3 B. 543 ; 3 By. A Gan. Gas. 1S7 ; 2 
Gal. A Dav. 729 ; 11 L. J. Q. B. 254 ; (5 Jur. 1084 ; 
114 K, K. (515. 

JnvotatiovH : Consd. WuIKIiih r. (J. N. Hy. IG 

K-i. H. UG1. Refd. R. ». meat NoitJi of Eii{?laJi(l Jly. 

(ihlG), 7 J.. T. o. S. HIS ; Uv Ho>al Hiitinh Hank (1S,67 t 

2a L. T. O. H. 1 Ih ; Wyall v. (J. VV. Hy. 13 \V. H. 

K37 : H. V, Lee (187GL 21 W. H. 660. Hentd. K. v, 

Ji. & N. \V. Jty. (I8S8). 68 L. T. 77 J. 

1627. - - .J- A corpn, aggregate may be 

indicted for a inish'asantv*, as, an incoriiorated 
railway co. for cutting tlirough A obstructing a 


UiVKK Huincii: I’o. (1886), Oi.s*'. Dig. 
2ml ed. 6G4.— CAN. 

k. Di{/f/taf/ dmi/i.] — Aetnm 

l)y an mlruiniMtratrix for hroueh of 
defts.’ statutoiT powers in dljofinif A 
4»IK!!Uiiig a drain in a IxiKhv^ay A leading 
it at night nnco\cred, without any 
fencing, guard, or liglit, whereby 
dtHMMisod, puHsing along the »tr<‘et at 
night, was injured, A in conHequene^^j 
<Ued : — Held: defts. were entitled t<» 
pleud the general issue by statute. - 
CaIKS'S r. OTTAW’A (ClTY) WATER 
CoMKS. (1876), 26 C. P. 561. — CAN. 

l. Hrnwval of sruno from 

rati tratks.] — Elliott r. Winvii'ko 
Klwtkio Uv. Co., iioni 3 W. W. U. 
1120; 22 Can. lly. (.^b. 268; 38 

D. L. It. 201.— CAN. 


m. Xt((Hsilu /or rtiinjdiajtcc v ith 
jtturtrs h'nrrtHuhmtnt.] — lit Id : lieftn. 
proe<‘oding to Htrulglitcu a highway 
under a by4*-law of tho jnuniejj>al 
eoiiiuil, A in so doing enen»aelting on 
pltf.'s fioHWHHion, were not entitled to 
(h<* proU'Clion of 60 Geo. III. c. 1. — 
.lov r. McKivn a Gukhs (1S60), I 
C. V. j;t.--CAN. 

n. - - Narii/aiion of ntnam oh- 

fdruriid.\ — TJ»e deeiurution <haiged 

I deflrt. with olwlrucUiig the naMgatloii 
of a stream by building a bilOge uenmn 
it. Plea, afU*r setting out the liieor- 
])oratioii of deftH. A the imwers thereby 
given tothemtocroHBBtn-aniH, prrivlded 
that tho free A uninterrupted naviga- 
tion then-of Hliouid not be inU*rfered 
with, alleged that they had erected the 


bridge under Hiieh powei'H for Hie 
purpowH of (heir railway, A tJierehy 
unavoiduhly a little itupedeil the 
naxigalion for a short Unto : —1/r/d : 
jtlru bml, as sliow'ing no didence*.- - 
,Sm;uk V. <Jiu:Ar Wkhtkhn liv. Co. 

13 U. C. J{. 37G.-CAN. 

o. Injury to private pnqtcriy 

— Overflow oj watvr.\ — A nninlcjnality 
eunnol, for the purpose of n jmJrlng or 
draining u highway, ooininJt an injury 
Ut private prop<*rty, hy eolhftlng A 
oonvcyiiig water to it, A justify under 
their stutiitabio oldigation to kec'p tho 
road In repair. — ilowE r. Jt«>i’RKHTKJt 
Tow.vsun* (1872). 22 C. i’. 311).— 
CAN. 

p, Fcllitiif tret8.\-‘X 

Btatutablc duty of opening tJic road 
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Highways, Stbeets and Bridges. 


S ect 2. — Defencen: Stilj-secia, 7, 8, 9 <£• 1 0.] 
highway by works perfoimed in a course not con- 
formable to the powers conferred on the co. by 
Act of Parliament. — R. v. Gkkat North op Eng- 
land Ky. Co, (1^46), 9 Q. B. 315 ; 16 L. J. M. C. 
16 ; 7 1j. T. O. S. 46« ; 1 1 J. P. 21 ; 10 Jur. 755 ; 
2 Cox, O. C. 70 ; 115 E. R. 1294. 

Annoialione Refd. Up Royal BrJtmb Bank (1857), 29 
1. T. O. H. 148 : WhitlUlfl r. H. K. Ily. (18.08), K. H. & 
K. 1 15 : K. V. SU'phouH (18CC). 7 B. & H. 710 ; Pharma- 
ceutical Hoc. V. London Supply A 880 Cii. (1879). 4 
Q. B. D. 313 ; It. V. Tyler & International Commorflal 
Co., 11891) 2 Q. li. 588. 

1628. Malicious act of third party— Causing 
dangerous obstruction.] — Where the proximate 
cause oi the raising of an iron plate, lid, or covering 
of a water appaiatus in a street of the metropolis 
above the level of the pavement so as to be a 
dangerous obstruction by slicking up, is ilie 
malicious act of a third person n gainst which 
precautions would liave been inoiieiativo, the 
Metropolitan Water Hoard is not liable to any one, 
thrown down by it ^ hurt, in the absence cif a 
linding that the oceurrence could or ought Uj have 
been forseen & jirovided against. AJtliougli bound 
to cx<T< ise all leasonabJe caie, the Board is not 
in the abH(*nee of such a linding responsible for 
damage, caused by the malicious acts of third 

i XTSOIlS.— HlMI’hON V, MKTOOrOLITAN WATLR 

joAKi) (1917), 15 L. G. R. 629. 

Liability for negligence of contractor.] — See 

NKGIdGKNCK. 


Sun-sixT. 8 . — Inappreciable Extent op 
Nuisance. 

1620. Obstruction Inappreciable — Whether a 
nuisance. I — 3'lie judge, on tlie trial of an indiot- 
niciit, asked tlie jury whether they thought the 
erection would prove “ a material nuisance,’* in 
whlcJi easci they were to find a verdict of guilty ; 
but told them that, if tliey thought Hie ** iiuiHnnee ** 
was bo slight, rare ^ uncertain that deft, ought not 
to he iiuulo erimiiially liable for it, they sliould 
ae<{uit Jiim : A. the jury saying that t hey ctmsiderecl 
the Greet ion, “ altliougli a nuisanee, w^aa not 
Bunieiently so Ui reiuior d(‘ft. eriiuinally liable,” 
lie directed an acupiittal. On motion for a new 
trial for luisdirc'ction JJtld: the charge w'as to 
be understood as meaning, not that a party may 
It'gally eonmiit a small nuisanee, but that an 
obstruction might ho so iiisigiiitii'aut as not to 
constitute a nuisance ; At the jury must ho under- 
stood as linding that the obstruetion in question 
was so insignificant, & therefore there was not a 
misdirection warranting a new trial, — H. v, 
Russell (1851), 3 E. At B. 942 ; 23 B. ,7. M. i\ 
17.3 ; 18 J. P 807 ; 18 Jur. 1022 ; 2 W. li. 555 ; 
118 R. K. 1394. 

AnnotaUoM Reid. Dav^oH v, Hawkins (IhGO), 7 Jur. 

N. 8. 262 : U. r, BraJisfoid (I860), 2 L. T. 508 ; IL v. 

JohniHon (i860), 2 E. Ac K. 613 : 11. r. Louffton CJoh Co. 

(1860), 6 Jur. N. 8. 601 ; U. v. United Kliu^doiu Electric 

Tolefcraph C^i. (1862), 2 B. AC 8. 647. u. : It. r. Htoplions 

(1866), L. It. 1 <4. B. 703 ; It. r. N. E. Ily, (1901). 70 

L. J. K. B. 648. Meiitd. U. v. Simpson. [1914] 1 K. B. 

66 . ' 

1630. Widening bridge over lane.] — 

Wandsworth Board op Works v. London & 
I^UTH Western Ry. Co,, No. 628, ante, 

1631. Encroachment on hlghway.]- 


Upon an indictment tried upon the civil side at 
the assizes for a nuisance t^ a highway by an 
obstruction, etc., the jury foimd as follows ; ” We 
find that a portion of the site of the chapel men- 
tioned in the indictment, & of the land inclosed 
by iron railings also mentioned in the indictment, 
to the extent in the whole of 187 feet, was part 
of the parish highway, but that the obstruction 
to the public was inappreciable”: — Held: such 
a finding amounted to not guilty,” & such verdict 
having been directed by the learned judge who 
tried the indictment to be entered, this ct. refused 
to disturb it. — R. v. Lepinb (1866), 15 L. T. 158 ; 
15 W. R. 45 ; 30 J. P. Jo. 723. 

Annotation CloxiBd. It. v. Bartholomew, [1008] 1 K. B. 

554. 

1632. Coffee stall In street.] — Deft. 

unlawfully erected & maintained in the middle of 
the niadway of a public street a coffee stall. The 
stall was of a permanent character, having gas 
A5 water laid on to it from the mains, & being 
assessed to the rates at £32. There was sufficient 
room for the passage of traffic up & down the 
street on either side of the stall. On an indictment 
of deft, for a nuisance in thereby obstructing the 
highway, tlie jury found that the coffee stall was 
an obstruction, but that it did not appreciably 
interfere with the traffic in the street //e/d : 
the findings did not justify the entry of a verdict 
of guilty. — K, V. Bartholomew, [1908] 1 K. B. 
554 ; 77 L. J. K. B. 275 ; 98 L. T. 284 ; 72 J. P. 
79 ; 24 T. L. R. 238 ; 52 Sol. Jo. 208 ; 6 L. G. R. 
262 ; 21 Cox, 0. (\ 656, C. C. ii. 

Compare No. 1733, poai. 


SUB-bKCT. 9.— A('QUlEbCENCK BY PLAINTIFF 

IN Nuisance. 

1633. Acquiescence for eighteen years —In junc- 
tion.]— Pltf. At (lefts, held under the same suptrior 
lease. One of the covenants of the l(‘ase was tliat 
nothing should he hung, placed or ex}>OHed for sale 
or otherwise outside the pr(*misos. Pltf, brought 
an action for damages ic injunction for breach 
thert*of, complaining that defts. greatly interfered 
with the comfort of the peojilo coming to his shop. 
The juiy found that defts. liad been guilty of a 
hiH'ach of the covenant in question, Ai also that 
Ihert' was such an unix^osonahle use of the highway 
us to amount to a public nuisance, A& pltf, had in 
conbe(|uei)ce subtained damage, but to wliat 
amount they were unable to say. During tlie 
eighteen years for which the nuisance had existed, 
pltf. liad only once complained to defts. about 
it. 1*111, iqK>ii the findings of the jury asked 
for an injunction : --//c/d ; there was su(‘h 
acquii'scoiice on tlie pai*! of pltf. in the nuisance 
that an injunction could not be granted. — Rogers 
V, Great Northkrn Ry. Co. (1889), 53 J. P. 484 ; 
5T. lu R. 204. 

Sciy generally, iNJUNrrioN. 


Sub-sect. 10. — Contributory Neuligenck 
OF Plaintiff. 

See^ generally. Negligence. 

1634. Obstruction leading to accident.]— One 
who is injured by an obstniction in a highway 


uvou which trcc« irrow no answer to 
an aotluu for injury cmuwi to 
liuicl by tho ot tlio tn*cn.- flow k 

r. ItoriiBSTKB Townshu* (1872), 22 
C. P. 319.— CAN 

PART IX. BBOT. 2, 8UB-SBCT. 2. 
q. Whether appUceMe Jo puUie riffhi 


of tmt/,] — ObBiniction of a public 
rUrht of way durinsr twenty -two years 
does not, on thosrroundofacqulcsoenco 
exclude a claim on the part of the public 
to have the obetmollon removed, — 
CUTHBEBTHON V. YoVNO ( 1854 ), 17 
Dunl. (Ot. of Sees.) 2 : 36 Sc. Jur. 310 ; 
1 Maoq. 455 .— SCOT. 


PART IX. SECT. 2. SUB-SECT. 10. 

1634!. Ohslrtieiion IrodirtQ io orn- 
firnt.h—JiUADUCY r. Biiown A SrRXKT 
(1872), .12 U. C. It. 463. CAN. 

1634 U. .) — Hutton r, Windsor 

Town (1874), 34 U. C. It. 487.— CAN. 
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^amst which he fell, caunot maintain an action 
if it appear that he was riding with great violence 
A; want of ordina^ care, without whicli he might 
have seen & avoided the obstruction. — ^Butter- 
FiBLD V. Forrester (1809), 11 East, 60 : 1 Man. 
&0. 671,n. ; 103 E. R. 926. 


Annotations : — Coiud. Doano v. Clayton (1817). 7 Tannt. 
489 ; Marriott t>. Stanley (1840), 1 Man. & (1. .^68 ; 
Lynch v. Nurdin (1841), 1 Q. B. 29. Expld. The Vera 
Cruz (No. 1) (1884), 9 P. D. 88. Consd. Tho Bernina 
(2) (1887), 12 1*. D. 58. Retd. Bridge v. Brand Junction 
Ry. (1838), 3 M. & W. 244 ; Davies r. Mann (1842), 10 

M. & W. 64« ; Caswell v. Worth (1850), 6 K. & B. 849 ; 
Tuff V, Warmau (1858), 5 C. B. N. S. 673 ; Witherley t». 
Roifont's Canal Co. (1862), 12 C. B. N. S. 2. Mentd. 
General Steam Naviffation Co. v. Tonkin (1844). 4 Moo. 
P. C. O. 314 : nolden t». Liverpool Now Gas & (3oke Co. 
(1846), 3 C. B. 1 : Thorofrood v. Bryan, Cattliii v. Hills 
(1849), 8 O. B. 115 ; Clarko v. Holmes (1862). 8 Jur. 

N. S. 992 : Tho Thuringia (1872), 41 L. J. Adm. 44; 
Dublin, Wicklow 6c Wexford Ry. r. Slattery (1878), 39 
L. T. 365 ; White y. Victoria Lumber ic Manufacturing 
Co., (19101 A. O. 606 ; Elicrmun Linos v. Grayson, 11919J 
2 K. B. 514. 


1635. .] — If tho proximalMi cause of damage 

be pltf.’s unskilfulucss, although the iirimary 
cause be the mlsfoasaiico of deft., ho caunot 
recover. At legist if ilie inihciiief be in part 
occasioned by the misfeasance of a tliird poi*soii 
not sued. A. placed lime rubbiijli in a liighway, 
the dust blown fixim it frigliioned tho horse of 
13., & nearly carried him into contract with a passing 
waggon, in avoiding which lie unskilfully drove 
over other rubbish placed in the i*oad by (\, A was 
overthrown & hurt ; —Held : upon a count stating 
these facts 13. could not recover against A. — 
Flower v. Adam (1810), 2 Taunt. 314 ; 127 E. R. 
1098. 


Annotation Troner i*. Chudwielv (1836), 3 Scott, 

699. 


1636. .] —In an action on the case for an 

iujiiry which pltf. had sustained from being thi*own 
down upon ii^on instruments placed by deft, in 
tho highway, contrary to the common law, to 
the provisions of a local Act of ParlhuiuMii, tho 
defence set up was, negUgenee on the part of 
pltf., of which negligence no distinct evidence was 
given. The judge loft it to tho jury to say, 
whether pltf. ha^l been so dclicicnt in reasonable 
6c ordinary care that he had brought the accident 
upon himself. A verdict having been found for 
deft., a rule for a new trial was refused on tho 
ground of misdirection ; but it was grauU‘d, on 
payment of costs, as upon a verdict against 
evidence, & was afterwards made absolute. — 
Marriott v. Stanley (1840), 1 Man. & (J. 568 ; 
1 Scott, N. R. 392; 4 Jur. 320; 133 E. 11.458; 
aubaeguetii proceedings, 1 Man. & (1. 853. 


1637. .] — The general rule of law respecting 

negligence is, that although there may have been 
negligence on the part of pltf., yet unless he might 


by tlie exercise of ordinary care have avoided the 
consequences of deft.’8 negligence, he is entitled 
to recover. Therefore, where deft. negUgoutly 
drove his horses & waggon against & killed an ass, 
which had been left in tiie highway fettered iu the 
fore feet, & thus unable to got out of the way of 
deft.’s waggon, whicli was going at a smartish 
pace along the road : — Held : the jury wore 
properly directed, that although it was an illegal 
act on the part of pltf. so to put the animal on the 
highway, pltf. was entitled to recover. — Davies v. 
Mann (1842), 10 M. & W. 546 ; 12 L. J. Ex. 10 ; 
7J. P. 53; 0 Jur. 954 ; 153 E. R. 688. 

Annotations : — Consd. Colohostor Gorpn. v. Brooke (184.5), 
7 y. B. 339; Dmios v. Petloy (1850), 15 Q. B. 276 ; 
The Vera Cruz (1884), 53 L. J. l\ 33 ; Tho Bernina (2) 
(1887). 12 1*. 1). 58 : Tho HiKhlaml Loeh. 11911] P. 261 ; 
Paul o. G. K. Ry. (1920), 36 T. L. U. 34 1. Reid. G. N. 
Ry. V. llarriHou (1854), 2 L. B. IJ36; Dowell r. 
Gouoral Stooin Navigation Co. (18.)5), 5 1C. 6c B. 105; 
Tuff 1 ’. Warman (1858), a C. B. N. S. .573 ; North r. 
Smith (1801), 10 G. B. N. S. 572 ; Withorley v. UogeiiCH 
C’aiial (Jo. (1862). 12 C. B. N. S. 2; Peek r. North 
Staffonisliiio lly. (1863), 10 U. L. Cas. 4 73 ; JCvIhou e. 
Marhluill (1868), 32 J. P. 691 ; AriU'^Lrong e. L. A' Y. By. 
(1875), Ji. U. 10 ICxeh. 47 ; Radley i». L. 6c N. W. By. 
(1876), 1 Apj>. Cas. 751 ; Si.aiglit r. TedeaHtJe (1881). 
6 Ai>j>. Ga«. 217 ; lioe u. Nixey (1890), 63 L. T. 285 ; 
Tho iGver Derwent (1891), (14 L. T. 509 ; Tlio Altnlr, 
11897 1 P. 105; BarnoH U. 1). C. v. London General 
Omiubud C«). (1908), 7 1 j. G. R. 359 ; IClIenmin Lln<‘H r. 
GriiNdon. 119I9J 2 1C. B. .514; Adnilriilty t\)njrH. />. 
Volute S.S., I1922J I A. G. 129. Montd. General Steam 
Navigation Go. r. Tonkin (1814), 4 Moo. P. G. G. 314 ; 
R. V. Waters (18191, 13 Jnr. 130; Tho United States 
(1865), 12 L. 3,1 ; Pordham v. L. B. 6c S. C. Hy. 
(1809), L. R. 4 G. P. 019 ; Swanihoii r. N. IC. By. (1877), 
37 L. T. 102 ; Dublin, Wicklow A Wexford By. e. 
Slattery (1878). 39 L. T. 36.5; The Hornet, [18921 
P. 361 ; Tho Monto Rosa. 1189'11 P. 23; Heath’s (Jnrago 
u. Hodges, 11916) 2 K. II 370; Sales a. BriUsh Petroleum 
Go. 6c G. W. Ry. (1920), 90 1,. J. K. B. 1289 ; Tho 
Manorhler Gastlo (1922), 129 ii. T. 31 ; Anglo-New- 
(outidlaiid Development Go. v. Paelftc Steam Naviga- 
tion C’o., 119241 A. C. 406. 

1638. Attempt to avoid obstruction - 

Whether reasonable — Question for jury.] — A 
wooden apparatus, Uichnically called a “ slide,” 
& UHOd for lowering casks & oth(5r heavy 6c bulky 
goods from vans in the street into doft.’s blacklead 
warehouse, was placed across the pavement or 
footway of the street from the (*nd oC tlicir van to 
the opening into tin* (udlar of their warehoii.so, 
during tJio hours prohibited by the Metropolitan 
Police 6c Metropolitan Str(S‘t.s Acts, for using tho 
same for tliat purposi*, thu.s lilocking the footway 
so that foot passengei-s were obliged either to get 
over tho slide or go round by the horses’ lu'ails in 
the roadway, or t/O wait until tho obstruction wa« 
remov(‘d. Tho “ slide ” was very slippery from 
blaclUead, 6c in his attmnpt to got. over it a toot 
passenger sliiiped, lost ins footing & fell, rt*ceiving 
serious injuries ; A. in an action against deft.s. for 
negligence IjORD Coleuidcje, directed tho 

jury that defts., being admittedly guilty of an 


1634 iii. .1 — Telegraph poles, in- 
tended for tho construction of their 
line, bad bocm laid by a tolegraph co. 
upon the highway, encroaching upon 
the travelled portion. Pltf. was driven 
along tho road in a sulky uhich, 
running against a polo upset 5c injured 
pltf. : — l/rld : the driver won guilty of 
contributory negligence, 8c pltf. could 
not recover. — Gastok r. Townshii* of 
UXBRIDOK (1876), 39 U. C. R. 113.-- 
CAN. 

1634 iv. .] — Williams v. Citv 

OF POHTLAJfD (1891), 19 S. C. R. 159. 

—CAN. 

1634 V. .) — Kkaohikc. Toronto 

Gorpn. (1895), 22 A. R. 371.— CAN. 

1634 Vi. .1 — Atkin v. Hamilton 

(Cirv) (1897), 24 A. R. 389. --CAN. 

1634 vll. . I — Mbssen'Orr v. 

Bridgetown Town (1901), 31 a. i\ R. 
3T9.— CAN. 


1634 viil. .1 — PArrnitHov v, 

Ai.onououuii Township (1913), 24 

O. W. it. 638 ; 4 G. W. N. 1346 ; 11 
D. L. R. 437.— CAN. 

1634 ix. .1 — Fkkkdman V. CiiY 

of WiNNiPKoai^lSl 3 W. W. B. 479 ; 
43 D. li. H. 126.— CAN. 

1634 X. .J — Maoillv Township 

OF Moore (1919), 43 O. L. R. 372 ; 44 
D. L. U. 489.-^AN. 

1634 xi. .J—Fyfe V, BKitrAWiN 

Municipality, 119221 1 W. W. R. 
1201 ; 03 D. L. K. 674 ; 17 Alta. L. It. 
433.- CAN. 

1634 xii. .] — Pltf. trlppcMl over a 

hose that liad been placed across the 
sidewalk by defts.’ servants 8c for tlielr 
use & injured herself. Hho was not 
looking at the sidewalk at the timo but 
looking across the street : —Utld : the 
conduct of xdtf. in not looking to 
see if any obstmoUou was plooed 
across the sidewalk as she walked 


along the Hlieet did notnmomit to want 
of eaio. -(‘kanm r. Mi’IUIay (1902), 8 
Nfld. L. K. 549.-NFLD. 

1634x111. .1 — Adamh r. AliKH- 

JUCKN MAOlK'mA'IRfl (1884), 11 K. (G1 . 
of .Hess.) 852 ; 21 Sc. L. K. 570. SCOT. 

1634 xiv. .1— HcoTT V. Nkw 

Minerva Hyndipatl, Lii». (1911), 
App. D. 53;i.— S. AF. 

If, Afofor ear —tJsr of ntiti/hnc 

hfodJUjhts.}— Pltf. diovc a niotoi eai at 
night on a suburban road. The ear 
struck tho e^apstone of a gully sliaft at 
tho side of the rood : — UHd : the fiwt 
that pltf. was using his ai'idylene iiead- 
lights did not neecHsaiJly amount to 
contributory iKifligeni-o. — Moody v, 
WOOLLAIIKA MlfNlCIPALITY, llUl.'tJ 16 
C. L. U. 363 ; 30 N. tt. W. W. N. 51.— 
AUS. 

s. OotUritnUory negligence goes- 

lion for jury.] — A portion of a bfghw'ay 
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Highways, Streets and Bridges. 


Sect. 2. ~ -Defences : Suh^secU. 10 11. Sect. 3: 

Svb^a^t.U A. ^ IJ. ) 

act, were bound to guard the public against 
injury ensuiitg thoi‘(*fiTmi. 

"J'he jury found that pltf. had only ac-ted reason- 
ably Ac prudently in what he did, Ac gave him a 
verdic't for 11300 damages. 

Held: the judgment enU*red for plaintifi was 
rigJjt, <18 it waH for tin* jury to decide what was the 
jirojier course for him to adopt under all the 
circumslarir(*H, Ac U) say whether or not his attempt 
to get over the “ slide ” w<iH the act a reasonable 
Ac prudent man. — Lke v. Nixey (1800), 03 D. T. 
285 ; 51 J. }\ 807, 1). C. 


Srjj-.SL(T. II. KEAloriONEsb OF I)AAIA(4E. 

SiC, f/cneralli/, i)AMA(iKH, Vol. XVII., pp. 03 ct 
stq. ; Nkomol'nc'e; Nuisance. 


Sect. 3.— REMEDIES. 

Scn-sE( T. 1. Ahatembnt op Nuisance. 

A, Ity Private Person. 

1639. Right of member of public to abate — 
Necessity for special damage.]— 'riic authority of a 
private individual to abat<‘ a nuisance in a public 
iiigliv\ay, is conditional on the fact that the 
nuisance <lo(‘s him some special injury, Ac he can 
only int('riere with such a nuisance so tar as may 
b(‘ neccHsary to the exturise of his right of passing 
along the Jiighway. A pl(‘a justifying damage to 
the pi*op(U'l y ot a person who has imiiropcrly 
I)lac(*(l a nuisance on a highway, must show' either 
that tin* abateuH'nt of the nuisance W'as absolutely 
iu*< esNirj to enable tlu‘ peinoti doing the damage to 
piiss, oi* that tlie person doing ilie <lainage eould 
not, avoiding the nuisance, liave passed along the 
highway with reasonabh* eonveuieuee. To a 
tleelaration eouiplaining of an iiijui’y done to a 
wharf abutting on the river 'riiames by means of 
a eertam vessel navigating tbo river of which 
<lel't. had the care ^ management, deft, pleaded in 
substaneo that the wharf in the declaration men- 
tioned v\as a woodwork erection below low water 
Jinn k into tlu* navdgable river Tliaines, wliich was 
a certain public Que<*n’H highway ; that the wharf 
W'as a common nuisance, constructed A: vMifully 
c(uitinucd by deft, afttn* noliee ; that deft, had the 
car(‘ A management of a certain vessel Ac having 
such care Jnul oc'casujii to ]»ass over the particular 
jiart of the btsl Ac eoui'se of the river ; that in so 
passing hi* directed A: managed the V'essel with all 
the skill \ care that w'ould have been due Ar proper 


had the part of the bed & course of the river not 
been obstructed as aforesaid ; Ac that he did no 
unnecessary damage Held : on motion for 
judgment, non obstante verdicio, bad for not 
showing that deft, could not with reasonable 
convenience pass along wiiliout causing the damage 
complained of. — Dimes v. Petley (1850), 15 Q. B. 
276 ; 19 L. J. Q. B. 449 ; 10 L. T. O. S. 1 ; 14 
J. P. 053 ; 14 Jur. 1132 ; 117 E. K. 402. 
Annotations : Folld. Aiuold r. Holbrook (1873), L. P. 

K Q. HO. Reid, batemaii v. Black (1852), 18 Q. B. 

870 ; Subtiiariiio Toll graph C’o. v. Dickson (1864), 13 
B. N. h. 7.30 : Wyatt v. O. \V. Uy. (186.'»), C B. & S. 

/Oy ; Kviboii V, Marshall (1868), 32 J. P. 691 ; Campbell 

Davys r. Lloyd, [1901] 2 Ch. 518 ; Liverpool Ac Noith 

Wales S.S. Co. v. Mersey Trading Co.. [1908] 2 Ch. 400. 

Mentd. Ahruham r. C. N. By. (1851), 15 Jur. 855 ; 

Dowell V. General 8teain Navigation Co. (1855), 5 E. & 

B. 195. 

1640. Breaking down wall.]— Bate- 

man V. Bluck, No. 41, ante. 

1641. Obstruction must constitute 

nuisance.] — 3''he use of a public footway includes 
that of a perambulator as a usual accompaniment 
of a largo class of foot passengers, if of a size Ac 
weight not to inconvenience other passengers, Ac 
not to injure the soil. Wliether under the circum- 
stances the use of sucli a vehicle be justifiable is a 
question of fact for the jury. One of the public 
has no right to lemove an encumbrance to the soil 
of a highway \ml(‘8s it be also a nuisance to the 
way. The owner of the soil of a highway may 
remove anything thereon not justilii'd by the ease- 
ment ihougli not a nuisance to the way. The 
ow'iier of the soil may removi* anything that 
encumbers his close, exci*])! such tilings as are 
usual accompaniments of a large class of foot 
passengers, bc*ing so small A liglit, as neither to 
be a nuisance to oilier passengc‘is nor to be 
injurious to the soil. -li. c. Mathias (1801), 2 
F. Ac F. 570, N. 1’. 

Annotalmn : — Reid. U. v. lUiilholcMiii u , [190SJ 1 K. B. 

55 1. 

1642. Cutting down tree.] Suiuuion 

iMl’llOVKMENT POMllS. V. MeTCALF (1888), Tinus, 
Nov. 15 ; liocal (iovernment Phronicle (1889), 
p. 210; Jlalsbury’s I^aws of England, Vol. XVI., 
pp. 58, n., 258. n. 

1643. Lopping trees— Duty to lop on ad- 

joining owner.]— Anon. (1492), Y. B. 8 IJen. 7, 
fo. 5, pi. 2. 

Anuotalion<* Refd. Brpiiir of Budgo^. l^lgb^^aJK, itc. 

(1609), 1 ,J <’o. Itrp 33. Menid. Hudboii r. Tabor 

(1877), 2 g. B. 1). 299. 

1644. — - Removal of gate.]— J ames v. IIay- 
VVAIID, No. 1381, ante. 

1645. Filling In ditch across road.J-- 

PHU IIESTKH r. J^imiimiDGE, No. 1089, post. 

1646. Breaking down enclosure.] - Anon. 

(undated). No. 973, ante. 


wlii<*b woio bound tt> kiM'p 

in rop/ili, bad atioiu’b niiiiiiiig jK'Uwti 
It, ^ wan allowed ho to eoiittiiuo 
«)ut of ri'pair for a month. Deooa^^od 
uttoniptod to orosH Hurli tnuiih In a 
waggon, from which he was throw'u A 
killed In an action for daniugi*^, u 
was alU ged hv deftn. that deei'used wan 
well awuie of the defisd In the road. 
If am . A at the time of the oi'Cident w'oh 
intoxicated, A; thuH eoiittibuted to the 
mx’ident : Held: the qucHtlon of 
rout t ilmtory uegllgeneo waw one for t he 
Jurv. Mwv r. Kinu A Ai.nioN Town- 
8IUCS (l^s3), 8 A. U. 2 48. -CAN. 

t. - A Fouu.vm) Town 
V. Gim-Fiuis (Ikv'so), 118. t\ U. 333. - 
CAN. 

a. A -Gokoov V. Br.Lu:- 

viu.v. (Girv) (1888), 15 O. B. 26. 

- CAN. 

J, . Gilmou r. St. 


John (<'ii\)i tmrx. (Isxy), 2x X. B. U. 
3J5. CAN. 

PART IX. SECT. 3, SUB-SECT. 1. A. 

1639 i. Hiuht of mcmhrr of pithlic /•» 
(thalt A < < 4 Hsdy for »pi not damtt\P . 1 
l>eft., pniceedingthioiigh nn ait Wleialli 
eon'it meted canal conmx ting t w o lukcb, 
found it wholl) obstrmted b> pUff>.’ 
liooin of logh, &. In Older to make 
a puhhage through, after \aiiil> i n- 
dea>ouring to moxe the hoom-btleks, 
unticil t!ie rope or cable by W'hich the 
boom wuH moon*d to the nhoiv, ic made 
a pUMMige for his boat:- Held: the 
eanal wuh a publie highway ; the logs 
eoiiHtituted a nuibanro : A deft, 
Jubiilled in abating a prixate nuisance 
or a public iiuibauce xxhich did pltf. a 
bptx'lal Injury ; deft, haxing acted in 
u fair & ri*aHonablo manner. — J ohn- 
SION & CAltSXXKIX Co. r. Dkspakd 


(1912), 19 W. L. K. 802 ; 1 W. W. B. 
72-2.- CAN. 


1639 ii. .] A ])rivatceoipn. 

should he caieful in inteifenng with tlie 
piopeitv of otherb upon a highway of 
x\hlih it has a linut<d right of user ; 
In order to justify the removal of the 
property as being an obstruct ion 
amounting to a nuisance, it must sboxv 
that It could not have construcU‘d its 
xxorks without such interference. — 

( IKANAO AN TKLr.I*HONE t’O. V 8UMMEK- 
1 WO Tklkchone C'o., Lti>., (19181 
1 W. VV. K. 656 ; 25 B. i\ K. 221.-- 
CAN. 

1646 i. Jtr( aking down enclosure. 1 

— IMtf.'s fences inclosed part of the 
highway abutting on his land. Deft, 
tore down the fences, although hia right 
of passage along tlie highway waa not 
really interfered with: — Held: deft., 
ae a private individual, had no right to 
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1647. Unnecessary damage In abatement — 

Trestles on highway.] — R. v, Richmond, Sukrky, 
JJ., No. 1736, post. 

1648. Obstruction adjacent to highway — 

Trespass in removal.] —Abnodd r. Holbrook, No. 
515, ante, 

1649. Nuisance arising from non-feasance— 

Repair of brid^.J — There is a broad difference 
between removing an obstmetion wiiich has been 
wrongfully placed in the highway, & making good 
by a permanent structure the I'esult of mere non- 
feasance on the pait of those charged with the duty 
of repairing ; therefore a person who is merely 
entitled as one of the public to use a bridge carrying 
the highway over a river is not just itied in entering 
on another pei'son’s land, & re-erecting the bridge 
which has been allowed to fall into a state of 
decay. An operation of this nature cannot 
properly fall under the term “ abatement,” €weu 
if the right to ” abate ” can be said to exist at all 
in the case of a nuisauc'e arising from more non- 
feasance. — Campbell Davym r. Lloyd, flOOl] 

2 Ch. 518 ; 70 L. 3, Ch. 7H ; 8.5 L. T. 59 ; 49 
W. U. 710; 17 T. L. R. 678; 45 Sol. Jo. 670, 
C. A. 

1650. Right of owner of soil to abate— Obstruc- 
tion not nuisance.] - K. r. Mathias, No 1611 , nnie. 

1651. Liability of owner of soil to abate — Public 
Health Act, 1875 (c. 55), ss. 4, 94.J — A pci-sonwho 
is tlie t)wner of the soil of a public highway is not 
an ” owner ” within the definition of that wortl in 
sect. 4 of above Act, so as to be liable to be called 
upon under sect. 91 of above Act to abate a 
nuisance alleged t<» exist upon the Jiighway. — 
Macey p. James (1917), 80 L. J. K. R. 1257 ; 81 
J. P. 213 ; 15 L. (i. H. 479, 1). 0. 

At request of local authority.]— Public 

Health Act, 1925 (c. 71), sect. 23. 

JU, By Local and Hightcay Axdhorilics, 

See, aim. Public Health Act, 192,5 (c, 71), s. 23. 

1652. Right to remove obstruction or encroach- 
ment- After object adjudicated an obstruction.] — 
In a suit to i-cstraiii surveyors of Ivighways from 
removing a wall iuclosiug a pi(‘ce of ground 
alleged 1») form pai-t of a highway, tlie High IT. 
of Justice has jurisdirii<»n to decide whether the 
land docs or does not form paii of the highway ; 
A if the Ct. comes to tlie conclusion that it docs 
form part of the highway, an injunction to prevent 
the removal of the inclosure cannot bo granted. 
Semhle : (1) a ^all inclosing part of a street is an 
obstruction to tlie ” siile At convenient passage 
along” the street witliin Towns Improvement 
Clauses Act, 1817 (c. 34), ss. 69, 70, wliatever may 
1^ the width of the uniiiclosed portion of the 
street ; (2) after it had been judicially dej^rmiiied 
that a particular object is an obstruction to a 
public highway, the surveyors of highways may 
remove the obstruction. — B aoshaw v. Buxton 
Local Board of Health (1875), 1 Ch. H. 220 ; 
45 L. J. Ch. 260 ; 34 L. T. 112 ; 40 J. P. 197 ; 21 
W. R. 231. 

AnnoiaUons :—A» to (2) Consd. Denny v. Tb^waiU's (lfe76), 

2 Ex. D. 21. Refd. UarriH r. Nortltainptonbbiic (;ount> 

Oouncil (18i)7), 61 J. P. 569. 

1653. After locus in quo adjudicated a high- 

way — Towns Improvement Clauses Act, 1847 


fc. 34), ss. 69, 70 .] — Bagshaw v. Buxton Local 
Board op Heai.th, No. 1652, atUe, 

1654. Without previous legal proceedings — 

Public Health Act, 1876 (c. 66), s. 149.] — An urban 
distiict council has power to I’emovo oncroachmeiita 
upon any liighway vested in ib by above sect, 
without first taking prt>ceedings, summarily or by 
indictment, against the pei’son alleged to have 
encroached.— R eynolds t». Priosteign Urban 
Histrk'T l^ouNini/, flH96] 1 Q. B. 604; 65 L. J. 
Q. B. 400 ; 74 L. T. 422 ; 60 J. P. 296 ; 44 W. H. 
479 ; 12 T. L. R. 327 ; 40 Sol. Jo. 438, D. C. 
Annotation : — Consd. Mmrn^ r. Epboin L. D„ 118971 1 
Cb. 35. 


1655. Without previous conviction— Metro- 

politan Paving Act, 1817, c. xxlx, s. 65.] — Brack- 
ley r. St. Mary, Battersea, Vestry, No. 1430, 
aiiic, 

1656. — - Though soil not vested in local 
authority — Statutory power unnecessary.] — A 

countv council has the right under Local CioviTii- 
ment Act, 1888 (c. 41), & apart from it to remove 
an obstruction upon a road, whether or not the 
soil is vested in them. A: llieir right to remove such 
obfetniciion under the Art is not limited to 
obstructions cieatc<l after tlie Act came into 
force. — HARUIH V. N(>RTlIAMl’'rONSHll{K POUNTY 
C^)UNC1L (1897), 61 J. P. 599 ; 13 T. L. JL 410 ; 
41 St>l. Jo. 608. 

Annoiaftoii : — Refd. Nodd r. Jlondon V. D. (1899), 81 
L. T. 1«5. 


1657. Before formal dedication - Injunc- 

tion.] — Kirby t. Paignton Urban Council, 
No. 286, ante, 

1668. Removal by surveyor of highways- - 
Liability for trespass After conviction obtained — 
Highway Act, 1835 (c. 60), s. 69.] Trespass for 
pulling down a cottage. Plea : Not guilty by 
statute, Pltf. was <*ouvictod by three justices, 
under above Act, for an encroachment on a high- 
way. Deft., who was surveyor (»f the highways, 
pulled down idtl.’s (“ottage*, which was what the 
conviction referi-ed to, but which was not in fa(*t 
an encroaohinent witliin the meaning of above 
Act. No warrant issued directing deft, to do the 
— Held: Beet. 69 of above Act, requires the 
surveyor to cxecuto a conviction under Unit Act, 
by x>ufiiBg down the onci*oachmeni though there 
is no warrant : & cons<‘qucntly the conviction, 

though not iis(*lf correct, wim a defence to this 
action, as deft, was shown tt> be in the position 
of a person bound to execu^ the judgment <j 1 a 
tribunal of coinpcUnit jurisdiction 

When we look at sect. 69, it appears tiiat every 
conviction under it involves a judgment guod 
prohiernatur, wliich the surveyor is reipiired to 
<‘xeciite. The siiivi^yor, if he aits without a 
conviction, acts at his peril ; but when there is 
one it is a defence, not as conclusive evidence that 
the alleged encrotich merit really was one, but on 
the principle that the surveyor acted in obedience 
to the judgment of a ct. of competent jurisdiction 
which lie was bound to execuU? (Lord Campbell, 
C.J.).- Keane v Reynoldw (1863), 2 K. Sc B. 
748; 2C. J.. 1L245 ; 18Jur.242 ; 118E. R. 947 ; 
fttib nom. Keen v, Kkynoldb, 17 J. P. Jo. 729, 
AnnotationH:--Cp^, Mill V. Hauber (JH74), » 

Kxeb. 3011. Refd. Dciiuy r. Tbwttitc« ( 1870 ;, 2 Ex. D. 
21 . 


abate the naioanco caused by the i encroachmetU.l-' A municipal corpn. 


obstruction of the hbctnvay. — W addkUj 
V. IliCHAiinsoN (1911), 19 W. L. U, 
531 ; 17 h. C. R. 19.^AN. 

PART DC. SECT. 8, SUB-SECT. 1.— B. 

0. Jiighi to remove obdruction or i 


cannot uiidoAakc to abate a public 
nuLHanoc by tearing down a fence 
obstructing a blgiiway. — H opb r. 
.StTBUMCY CORP.V. ( 1911 ), 20 B. C. It. 
4.3 L— CAN. 

d. .J — When road trustees 


g. — ^VOL. XXVI. 


have sauoUonod the formation of a 
railway level <T 08 slng over one of their 
roads they are nut eiilltlod arbitrarily 
to demand its removal or to Impose 
unreasonable conditions upon its 
ooutinuanoc. — LANAttKSiiiiUii (Middlk 
W^ABU ITrustewh v.Bklua vkn *s (Loud ) 

o o 
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Highways, Stbbets aijd Bbidgbs. 


Sect* 3 « — Remedies: Stih-^ect* B. ; B u h-sect 2«3 

1^97“ DUputed highway.] — If a high- 

way boai’d acting as a corpn. order the district 
surveyor to comuiit a trespass on private property 
witiiin the district of tiie board , for the pu^ose of 
removing an obstruction from a disputed highway, 
tlie surveyor is liable to an action if he obeys the 
oi^er & commits the trespass. — ^M ill v. Hawker 
( 1875), L. K. 10 Kxch. 02 ; 44 L. J. Ex. 40 ; 33 
li. T. 177 ; 30 J. K 181 ; 23 W, K. 348, Ex. Ch. 

Annotation Befd. iHiiny r. ThwaJtOH (1876), 2 Ex. D. 

21 . 

1660. Liability under Malicious Damage 

Act, 1861 (c. 97)— Surveyor acting bond flde.;| — - 

(1) K<*sp. was tiie occupier of a residence which 
communicated with an adjoining highway by 
means of a gateway ; an enchjsed drain & brick- 
work were X)ut down at the gateway for the purimse 
of con ven lout access to resp.’s residence, also 
for the purpose of allowing the free passage of 
water running by the side of the idghway. The 
drain & brickwork, with the earth covering the 
same, foriiuid a nuisiinco & obstruction to the 
liighway. Applt., bein^ surveyor ot highways for 
the parish witJdn which resp.’s residence was 
situate, took ui) & removed the drain & the brick- 
work, ik in so doing damaged them. Applt. 
liaving be(‘n charged upon an infoiinatiou before 
justices witli cominiliing damage, injury, spoil 
upon resp.’s propeiiy, against sect. 52 of above 
Act, tJiey found that applt. acted bond fide^ but 
iliat he did not do the act c<»inplaiiuHl of under a 
fmr roasonabie supposition that lie had a right 
to do it, & they couvicte<l him of the ofitonco 
charged: 1!M: the conviction was wrong, Ac 
th(} information ought to have been dismissed ; 
for aiiplt. was not a private individual, but the 
surveyor <»f highways, having a control over, 
At an inU'rest in, tlie drains laid for carrying off 
the water, A^ in dealing bond fide with the drains 
lie was not guilty of wilful or malicious damage. 

(2) Semblc : as ajiplt., according to the finding 
of the justices, acted bond fide, they ought, upon 
tbe facts stated, also to have found tiiat he acted 
und(T a fair At reasonable supposition that he had a 
right to do what wiwj complained ot in tlie informa- 
tion,— D enny V. Tiiwaites (1876), 2 Ex. D. 21 ; 
46 Ji. J. M. C. 141 ; 35 L. T, (128 ; 41 J. P. 164. 

generally, Criminal Law, Vol. XV,, pp, 

1 020 et Hcq. 

1901 , By order of Justices— Timber laid in 

highway — Highway Act, 1835 (c. 50), s. 73.) — 

A surveyor of highways can obtain an order from a 
justice under abcive sect, to clear a higliway by 
removing Umber laid tlioi*eon so as to bo a nuisance, 
although the word “ timber,” which is in the 
intiDductory words, is omitted from the operative 
words of above sect, — Dixon v. (’heater (1906), 
70 J. l\ 380 ; 22 T. L. K. 601 ; 4 L. G. R. 1127, 
1). O, 

1662. Time for outUng Umber trees— By order 
of JusUoes — Highway Act, 1835 (o. 50), ss. 65, 66.] — 
By sect. 05 of above Act, if any obstructioii is 
caused to any way by a tree the owner may be 
summoned by the surveyor to show cause why such 
tree Is not lopped, or w^hy the obstruction should not 
be ri'moved, At the owner sliall comply with the 
order of Uio magistrates within ten days of the 
order being left on him. By sect. 06 of above Act 


“ Provided always . . . that no person shall be 
obliged to fell any timber trees growing in hedges 
at any time whatsoever, except where the highways 
shall be ordered to be widened or enlarged as 
herein mentioned, or then to cut down . . . any 
oak . . . except in the months of Apr , Hay, or 
June, or any ash, elm, or other trees in any other 
months than Dec., Jan., Feb., or Mar. Applt. 
was summoned under sect. 65 of above Act for 
that a yew tree growing on his lands obstructed 
a carriageway, ^ the xnagistrates made an order 
for its removal. It was contended on his behalf 
that, as no order had been made for widening the 
road, under sect. 66 of above Act he could not be 
ordered to remove it even if it was an obstruction. 
But, even if they could order its removal, they 
could not do so in July, when they made the 
order : — Held : the order was right, & sect. 66 of 
above Act did not apply to such a case as this at 
all. — B ullen V. Wakely (1898), 77 L. T. 689 ; 
62 J. P. 166 ; 18 Cox, O. O. 092, D. C. 

Powers of county & district councils — To protect 
roadside wastes & rights of way.] — See Part Vlll., 
liicct. 1, sub-sects. 9, 10, ante. 

Powers & duties of highway authorities geneially, 
see Part VIII., Sect. 1, ante. 


SuB-SBCJT. 2 . — ^Acjtxon by Attorney-Generai. 
— Injunction. 


1663. Remedy by injunction —When granted — 
Breaking up street.] — The disturbance of the pave- 
ment in a town by an unincorporated gas co,, for 
the purpose of laying down gas-pipes ; — Held : 
not to bo sucli a nuisance as to be a suOicieut 
ground for an injunction, either upon a bill or 
upon an information. — A.-G. r. Sheffield Gas 
CONSUMERa Co. (1853), 3 De G. M. & G. 304 ; 22 
L. J. Ch. 811 ; 21 L. T. O. 8. 49 ; 17 Jur. 677 ; 1 
W. R. 185 ; 43 K. K. 119 ; mib nom. Sheffield 
Dnited Gas Co. v. Sheffield Gas Consumers 
Co., A.-G. V. Sheffield Gas Consumers Co., 7 
Ry. & Can. Cas. 650, L. C. At L. JJ. 


Annotations :• — FoUd. A. 'O. r. Cambridge Consumers Gas 
(Jo. (1868). 4 Ch. App. 71. Refd. Preston Corpn. V, 
FuUwood L. IL ( 1 885 j. 63 L. T. 7 1 8 ; St. Mary. Battersea, 
Vestry v. (kmnty ot London & Brush Provincial Electrio 
Lighting <;o. (1888), 80 L. T. 31 ; A.-O. v. Brighton 
4c Hove Co-op. Assocn.. 11900J 1 Ch. 276 ; A.-O. v. 
Scott. 11805J 2 K. B. ICO. Hentd. Best V. Drake (1853), 
1 W. K. 229 ; Drake i’. West (1853), 22 L. J. Ch. 375 ; 
Ellis V. Bheftield Gas Consumers* Co. (1853). 22 L. T. 
O. H. 84 ; Broadbent v. Impenai Gas Co. (1857), 7 De 
O. M. & G. 436 ; Freud v, Dennett <1861). 6 L. T. 73 ; 
Blddulph r. St. George’s Vestry (1863), 3 Do O. J. & Sm. 
493 ; Swaine r. U. N. By. (1864), 4 Do G. J. 8c Sm. 211 ; 
A.-G. V. Kingston -un-Thames Cori>n. (1865), 34 L. J. 
Ch. 481 ; i>eutney v. Lynn leaving Cooirs. (1865), 12 
li. T. 818 ; Sutton r. S. E. By. (1865), L. It. 1 Exch. 
32 ; Goldsmld v. Tunbridge Wells Improvement Comrs. 
(1860), 1 Ch. App. 349 : Cooke v. Forbes (1867), L. It. 

5 Eq. 166 ; Lilly white v. Trimmer (1867), 36 L. J. Ch. 
626 ; LuBoombe r. Steer (1867), 17 L. T, 229 ; A.-G. v. 
Lonsdale (_1868), L. B. 7 Eq. 377 ; A.-G. e. Gee (1870), 
L. It. 10 Eq. 131 : inidsey Coal Gas Co. v. Bradford 
Corpn. (1873), 21 W. It. 286 ; A.-G. & Dommoe v. 
Basingstoke Corpn. (1876), 45 L. J. Ch. 726; Smith v. 
Mid. By. & L. 6c Y. Ry. (1877), 37 L. T. 224 : FT-IU v. 
UolMou (1880), 14 Ch. D. 542 ; Fanshawe v. London dc 
Provincial Dairy Co. (1888), 4 T. L. IL 694 ; Reinhardt 
r.MenUBti(1889). 42Ch. D.e85; A. -G.«. Preston Corpn. 
(1896), 13 T. L. R. 14 : Gartou v. Guildford, Goda&ing 

6 Woking Joint Hospital Board (1899), 43 Sol. Jo. 205 ; 
A*-(L V. W’imblodon House Estate Go., (1904J 2 Ch. 34 ; 
A.-U. v. Grand Junction Canal Co., (1909] 2 Ch. 505. 


THU8TKKS (1891), 18 R. ict, of Sess.) 
949; 28 Sc. L. R. 728.— SCOT. 


PART IX. SECT. 8, SUB-SBCT. 8. 

e. HmmeA/ by iniumcUim — IFhea 
groHlsd- O h dru dioa wader Haim of 


rigM.] — Where the title to a public 
ro^ under the control Sc management 
of a local body, is In the Crown, Sc the 
road is being obstraotod by a person 
who olalms mat it is not a road but his 
land, an action may be biouidit by tbe 
A.-G. or the Solioitor-Qeneral when 


there is no A.-G., on the relation of the 
local body, for an injunotion eg ains i u 
continuance of tho obstruction. — 
SOUClTOK-OXNBlLkL O. BAinXBTT 
(1899), 18 N. Z. L. R. 142.-^i,Z. 

f, Repair of MgAtoov.I— 

The ct. has no lurtedietion on the 
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1004, ,1 — The Improvement 

Oomni. of the town of C., m whom the pavement 
of all thoronghfares were vested, contracted with 
defts. to light the town with gas, Defts., a co. 
incorporated under Cos. Act, 1862, & without 
parliamonti^ powers, proceeded to break up the 
pavements in order to lay their pipes, & continued 
to do so after the rescission of the contract in 
consequence of their default. A bill & informa* 
tion, In which a rival gas co. which had for many 
years lighted the town were pltfs. & informants, 
was during the existence of the contract hied to 
restrain them from doing so : — Held : in the 
absence of all proof of injury to the property of 

E ltfs., & of all evidence that injury was sustained 
y the public, the nuisance was of too temporal^ 
& trivial a character to justify the interference ofthis 
ct. by injunction. — ^A.-G. v. C^ambuidqe Consuboshs 
Gas Co. (1808), 4 Ch. App. 71 ; 38 L. J. (^h. 04 ; 19 
L. T. 608 ; 33 J. P. M7 : 17 W. K. i45. C. A. 

Annoiationn : — Beld. Probton Coipn. v. Fullwood L. B. 
(1885), 53 Ij. T. 718 ; St. Mary, l)atter«oa, Ventiy v. 
Coauty of London Ac Hiubh Provincial Klectiio Lighting 
Co. (1899), 80 L, T. 31. Mentd. PudHoy ('oal Uoh Co. 
V, Bradford Corpn. (1873), L. 11. 15 Eq. 1G7 ; A.*0. i>. 
Preston Corpn. (1890), 13 T. L. 11. 14. 

1666. Obstruction under claim of right 

— Abandonment of claim without notice.] — A.*G. 
V. Bowen (1914), 78 J. P. Jo. 220. 

1666, Restoration of subsided road.] — 

Deft, owned & occupied land, being a worked out 
quarry, immediately adjoining a public highway 
vested in an urban district council & repairable 
by the inhabitants at largo. A prior owner of the 
land had, in 1866, made the excavation in order to 
quarry for limestone & until then the surfaces of 
the road & the land had been on the same level. 
The excavation being a source of danger &> 
obstruction to persons using tiio road, ih<* excava- 
tor, to protect thorn & the road, built alongside the 
road a wall, the Ixittom of which rested on a ledge 
of limestone left ungotten for the purpose Ac served 
as a retaining wall for the subsoil of the road & as 
a fence wall above its surface. In Feb, 1913, 
part of the wall collapsed Ac fell into the quarry, 
& in consequence a considerable part of the subsoil 
of the road Ac of its surface fell in also, ilie road 
thus becoming impassable, a source of danger to 
persons attempting to use it, Ac a nuisance, liable 
under Quarry (Fencing) Act, 1887 (c. 19), s. 3, to 
bo dealt with summarily under Public Ueallh 
Act, 1875 (c. 5.6): — Held: in an action by the 
A.-G. at the relation of the council, a mandatory 
order must be made on deft, to abate the nuisance 
by restoring the road to its condition prior to the 
subsidence & by rebuilding the wall or providing 
some other reasonable fence between the road Ac 
the quarry.~A.-G. v. Roe, {19151 1 Ch. 235; 84 
L. J. Ch. 322 ; 112 L. T. 681 ; 79 J. P. 263 ; 13 
L. G. R. 335. 

^nnototion Refd. back v. Jones, [1925] C1i 235. 

1007. Injury to public — Whether necessary 

to prove — Breaking up street.] — ^A.-G. v. Cam- 
BBIDQB CONSUMICBS Gas Co., No. 1664, ante. 


1000. Interference with high- 

way.] — When an illegal act is being commits, 
which in its nature tends to the injury of the public, 
such as an interference with a public highway or a 
navigable stream, the A.-G. can maintain an 
action on behalf of the public to restrain the com- 
mission of the act, without adducing any evidence 
of actual injury to the public, &, in such a case an 
injunction will be granted with costs, although no 
evidence of actual injury is given. — ^A.-G. v. 
Shrewsbury (Kingsland) Bridge Co. (1882), 21 
Ch. D. 752; 51 L. J. C h. 746 ; 46 L. T. 087 ; 30 
W. B. 916. 

Annofahona A -Q. v Denby. (1925] Ch. 596. 

Mentd. London AsRoon. of Shipo>vnors Ac Brokors p. 

Loudon & India Docks Joint Coniinittoo (1892] 3 

Ch. 212 ; A.-G. r. L. N. W. Ry., (1900) 1 Q. H. 78 ; 

A.’O. 1 ’. BiriulnKhatn, Tuino Ac Ucu Drainotro Bourd, 

[PJIOI 1 Ch. 48. 

1009. Encroachment.] -By an 

inclosuro award in 1814 it was awarde<l that there 
should be a certain public carriage rood & highway 
of the width of thirty-live feet in the parish of B., 
the land adjoining the road on the south side 
thereof being alio ted to the predecessors in title 
of S., who were requii’ed under the awanl to fence 
tlio land bounding the road. In or about the year 
1883 the predecessor in title of S, erected an iron 
fence separating his land to the south of the i*oad 
from the roadway. At some time iliereafter tlio 
land to the north of the road was fenced, & the 
width of the roadway before the year 1900 hod 
become reduced to between twenty-five Ac twenty- 
seven feet. In 1006 it was alleged that S. i*emoved 
the fence bounding the land on the south side of 
the road nearer to the fence on the north side, thus 
encroaching on the highway. In 1907 the rural 
district council called on S. to set back his fence so 
as to restoi’o a width of thirty-five feet to the 
roadway, ^ on his rc'fusal, twice took down the 
fence, whkdi S. on eac’h occasion ro-orect(Hl in 
the same position. In an ac'tlon by the A.-G. & the 
rural district council for an injunction to rt'strain 
deft. S. from inclosing or onen^aching upon the 
highway or from erecting any fence within thlriy- 
fivo feet of tlie northern boundary of th(» road : — 
Held: (1) there liad been no encroachment in 
1906 ; (2) in respect of any alleged encroachment 
in 1883, the lapse of time was Buftlcient defence to 
tlie action by pltfs. ; & (3) as to the action by 
the A.-G., no encroachment ujion the highway by 
the fence complained of having boon shown, an 
injunction must be refused, with costs against 
pltfs. — A.-G. A5 Godstonb Rural District 
Council v, Warren Smith (1012), 76 J. P. 253. 

SeCy generally y Injunction. 

Joinder or sanction of Attorney-General —In 
action by private person.] — See Nos. 3683, 1687, 
post. 

Restraint of obstruction outside theatres, exhibi- 
tions, etc.1 — See S«*ct. 1, sub-sect. 2, ante. 

Delay in applying for injunction.]— ^ce Injunc- 
tion. 


firroimd of public nuisance to enforce by 
Injunction the ordinary repair of a 
highway, or to restrain a road oo. from 
aullerink a road to continue out of 
repair. AssumtniT such Jurisdiction, 
the A.-Q. does not seem to l>e the 
proper party to sue. — A.-G. e. Wkhtox 
Plank ItOAD Co. (1853), 4 Gr. 211.— 
CAN. 


g, IniemcUicnal bridge.] 

— Hetd: the A.*Q. for Ontario, as 
representing only a limited portion of 
the public, with whom, if at all, a 
contract escisted for the ooustructlon 
of a bridge by a co. inoorpotatcd by the 


Dominion Parliament, from C’anada to 
the United States, across the Niagara 
lUver, had no lome standi. -A.-G. v. 
iNTBaNATJO.VAL BRIDUK U-O. (1881), C 
A. It, 537.— CAN. 

h. Obsfmditm.] — The 

A.-G. for the provlnro Is the proiwrr 
informant in a suit to restrain th** 
obstruction of highways. A.-G. r. 
WRiairr (1886), 3 Man. L. R. 197. — 
CAN. 


k. .] — Hoph p. 

Burrkt Ac V. V. & K. Hr. (1914), 29 
W. L. K. 525 ; 7 W. W. U. 175 ; 20 
I). L. 11. 540. -CAN. 


1 . TJic A.-0.. as 

n>preseiiting the public, is the proper 
IKxrson to prevent by injunction the 
erootifin of a permanent structuro not 
authorised by the nooossiiies of the 
public service, along or upon a county 
road. A. -G. v. Mayo County Council, 
11902) 1 I. II. 13.— IR. 


m. ,) — An individual 

cannot himself complain of a wrong 
done to the public: the applioatlou 
shonld be in the name of the A.-G. — 
Re Bknnktt Sc City or Hamilton, 
(1923) 3 I). L. 11. 1173; 52 U. L. R. 
220. -CAN. 


0 0 2 
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Hxghwax^s, Streets and Bridges. 


Sect. 3. — Jlemed u^s : 3, BJ] 

SUB-HECT. 3 —AcnON BY I^IVATE PEIISON. 


A, When Maintainable, 


1670. Necessity for special damage — Obstruction 
of road to house.] —Anon. (1630), V. B. 27 lien. 
8. fo. 27, pi. 10. 

Annoiationtf : - Refd. Fowlor v. Kariders (1617), Cro. Jac. 
446 ; IvoHori v, Mooic (1697), 1 Ld. Kaym. 486. 


1671. — Anon. (1583), Moore, K. B. 

180; 72 E. U. 517. 

1672. .1 — An action for a nuisance will 

not lie c‘xc<‘pt pltf. has a particular right or suffers 
a sperial injury. — Kinkux v, IIovenden (1699), 
C.Yo. Eliz. 004 ; 78 K. K. 902. 

AnnotniiovH Reid. JOrket «. Met. Ify. (1866), .O 11. & 8. 
l.'iO ; ITarrop v, HIihI (1868), 88 L. J. Kx. 1 ; IvcHoii r. 
Mooro (1609), 1 J.d. Jtnyiu. 486. 

1673. .j - Eowlek t;. Sanders, No. 


1580, ante. 

1674.- — 11 ART V. BASShrr (1081), 

T. Jo. 150; 81 E. It. 1191. 


AnntdaluntH : Folld. Clilclu Hlor r. Lotlilnid^rc (1738), 
Wilk'H. 71. Consd. Wintorbollom r. l)<‘rby (1867), 
J{. 2 Kxrli. 316. Reid. neblrth\\ait r. i’aliiia (1688), 
Oarlh. 81 : Ivi'hoti r. Mooro (1699), 1 Ld. Kaym. 486; 
WJlkH r. HuMKoiford Markot. Co. (1835), 1 Hodff. 281 ; 
Klokxl r. Mot. \{y. (1865), .0 K. & S. 156; Boyce v. 
i*addiri(s'1oii B. C., il9U3J 1 (')i. 109. 


1676. - -.] -A declaration that 1)1 tf. wiis 

possessed for ti l(‘rui of years of a colliery situate 
in the parish of A. near to the King’s highway 
loading through the parish of A. & that deft., to 
hinder th<‘ earriagt* of the coals, obstructed the 
liighway aforesaid, by which pltf. totally lost the 
benetit of ids eolliery, et(*., is good, although no 
siM‘eilic injury be particularly stated ; for although 
deft, was guilty of a imblic. nuisanee in obstructing 
a eommon higfiway, A for sucli olTen<‘e could only 
be punished by i)ul)Uc prosecution, yet, as a special 
damage was oeeasioned ther(‘by, lie is liable to a 
<’ivil action at tlie suit of the i)arty injured, A the 
<}uantuin of damage sustained is for tlie considera- 
tion of (lie jury on the evideiiee ; at leiist the 
omission of stating llu* particular injury is eure<l 
by the verdict.- Ivkson r. Moohk (1999). 1 Ivd, 
Baym. 489 ; (’artli. 451 ; Oumb. 480 ; 1 Pom. 68; 
Holt, K. B. U); 1 Salk. 15; 91 E. K. 1224 ; sub 
nom, Jkvkhon r. Moor, 12 Mod. Bep, 202. 

.8l)oio(fi/m7u» .•—Polld. UoHC r. Hrovo8 (1813), 1 Dow. A L. 
61. Consd. Solluu r. Do Bold (1851), 2 Sun. N. S. 133. 
Apld. Dhainborlain r. Wont End of London & I'ryHlul 
I’aluoo Ky. (1862), 2 B, »S. 60,5. Consd. Wintorbottom 
r. Dorby (1867), L. K. 2 Kxoh. 316; Kilt* r. Hobnou 
(1880), 14 (’ll. D. 64 2. Reid. Wllkos r. llunKorbxrd 
Markot Do. (1835), 2 Binff. N. 281 ; DubNon r, 
Blaokinoro (1847), 9 Q. B. 991 ; Dainoron r. riiariiiK 
DroHH !{>., llourhill v. (’baring Drons K>. (1861), 16 
C. B. N. S. 430 ; Bvekott r. Mid. Kj . (1867), L. K. 3 


C. P. 82 ; Riokot i?. Met. Ry. (1867), L. R. 2 H. L. 175 : 
Bucclcuffh & Queousberry v. Metropolitan Board of 
Works (1868), 18 L. T. 906 ; Benjamin v. Storr (1874), 
30 h, T. 362 ; Metropolitan Board of Works v. McCarthy 
(1874), L. R. 7 H. L. 243 ; Lyon t). Fishmongers Co. & 
Thames Conservators (1875), 44 L. J. Ch. 408 ; Calc. 
Ry. v. V/alkor’s Trostees (1882), 7 App. (^as. 259: 
Boyce v. Paddington B. C., (1903] 1 Ch. 109 ; Caim>beli 
V. Paddington Corpn., [19111 1 K. B. 869. Keiitd. 
Walmsley v. Russel (1704), 6 Mod. Rep. 200 ; Ratcliffe 
V. Evans, [1892] 2 Q. B. 524. 

1676. .] — Chichester v. Lethbridge, 

No. 1689, post, 

1677. .] — (1) Pltf. cannot have this 

action, because the ground of it is for a common 
nuisance, for which an action will not lie, unless 
there is some special damage alleged, or where the 
pa^y grieved can have no other remedy ; but in 
this case pltf. had not declared upon any particular 
damage, but generally, that he had lost tlie liberty 
of the passage, etc., & therefore this action will 
not lie {per Cur.). 

(2) This custom up^n which tins action is 
brought, consists only in discharge of payrnent of 
toll, A not in any right of passage by the inhabi- 
tants ; for it appears to be a very ancient passage 
for all people, A the inhabitants of L. had not the 
passage quatenus inhabitants, but as the King’s 
subjects, for it is a common passage (Holt, (\J.). 
— 1*AINE V. 1*A11TR1CII (1691), Carth. 191 ; 3 Mod. 
Hop. 289 ; 1 Show. 243 ; Comb. 180 ; Holt. K. B. 
6 ; 90 E. B. 715 ; sub norn. Payne v. Partridge, 
1 Salk. 12 ; 1 Show. 255. 

AnnotaiionH : — An to (1) Distd. OrcnHly r. (’’odllng (1824), 
2 Bing. 263. Reid. Lyme* Kegi8 r. Honlcy (1834), 2 
(M. K Fill. 331 ; (^bainborlain r. Went End of Lomlou 
A Ciybtal Palace Ky. (1862). 2 B. A S. 617 ; Newton v. 
Dwbitt (1862), 12 C’. B. N. S. 32 ; ('nmcron r. Charing 
(JioHs IJy., Buurhtll r. C’liaring Ciokh Ky. (1864), 16 C. B. 
N. .S. 430 ; Picket r. Met. Ky. (1865), 5 K. A S. 156. 
yfx /o (2) Refd. Ivchont’. Moore (1697), 1 Ld. Kaym. 4 86 ; 
Newton V. (’ubitt (1802), 12 C. B. N. S. 32. aenerallj/, 
Hentd. PhiUibrown v. Kyhind (1725), 8 Mod. Kep. 351 : 
K. r. Ward (183(1), 4 Ad. A I'M. *181 ; Lockwood v. Wood 
(1841), 13 L. J. Q. B. 365 ; Hopkirib r. U. N. Ky. (1877), 
2 g. B. D. 224 ; Mercer r. D<*nne, (1904] 2 Ch. 534 ; 
Dlhdeii r. Sklrrow, (19071 1 Ch, 437 ; Clarke v. Went 
Ham Corpn., 119091 2 K. B. 858; liammertou v, 
J)y«art, [19161 1 A. C. 57. 

1678. .] — If ther(‘ b(‘ a jmblic footway 

with a stile across it of a certain height, no one has 
a right to romovc the stik* A put up a gate of 
grcatc'i* height ; A the fact, that gates had beeu 
previously placed across otlier parts of the way 
w'ill bo no defence. If there be an obstruction of 
a public w’ay, A any person receives a special 
injury from it, he may maintain an action. — 
Bateman v. Bur(4E (1834), 6 C, A P. 391 ; 2 Nev. 
AM. M. C. 391, N. P. 

Annotation Reid. Mercer r. Woodgate (1869), 31 J. 1*. 
261. 


PART IX. SECT. 3, SUB-SECT. 3.— A. 

16701. Nc<rftttity for special damage — 
Obstruetum of road to house.} - FisllKU 
r. Vauohan Townhiui* (1854), 12 
U. C. K. :)5.- CAN. 

1670 6. .1-Tho corpn. of 

C. wHb const met Ing a weigh w'alcH on a 
I'orner of tho prlnrii»al Mtrot't iu the 
town, which would have caused a 
HpiH'lal injury to pltf., %\ho kept a store 
at such comer. The et at tlie Instance 
of pltf,, ri'bt rained (he eoustmotiou 
on the ground of miiHan<H).-- Clink r. 
(HiUNWALL Coiu*N. (1874), 21 Gr. 129. 
—CAN, 

1670 IU. Brown r. To- 

RONlx> A Nii'issiNO Rv, Co. (1876). 26 
C. P. 206.-- CAN. 

1670 iv. .1— Brmxjv r. 

DoroiiERTr (1879), 19 N. B. R. 51. — 

CAN. 

n. ~ Consfrudwn of rail track 
---Whether vrivede nuietmee — ItAury not 
imparciMe.l — A ry* no. being aoout to 


const met their line along a publlt* 
stivcl, a bill was lUeil by the owner of 
pmperty In frmit of which It would 
pass, to rcbtruin the constmetlon of the 
road: Held: tho injury did not 
amount to a private nuisance, & w’us 
not irrt'parable, A complainant w'as not 
cntitlctl to an injunction. — M aoer r. 
London A INmx Htanijey Kv. Co. 
(1857). 6 Gr. 170.— CAN. 

o. Non'rcjmir of rood.] — The 

principal st roots of H. w'cro in such 
condlttuu from accumulation of ice 
A snow hanloned Into im'^Iaritics 
of surface, that pltf., owner of a line of 
omnibuses, had his veliiolee injured A 
suffered loss of cnstoiii //rW ,* w here 
au individual or corpn. is liable 
to indietineiit for non-repair, an 
action will lie at tbc suit of om^ who 
suffers stH^ial injury. — H aufax (City) 
r. Waijucr (1885). 16 N. S. IL (4 It. A 
G.) 371.— CAN, 

p. LimlfolCon of adion — Misfeae- 
once by highway authority.] — Detts.. 


for the purpose of repairing their road, 
placed on the side, heaps of gravel, 
etc., A took no prccaution.s to prevent 
accident b thowfrom, IMtf., driving at 
night, ran against otto of them A upset, 
A broke ids w'aggon. Defts. pleadt'd 
that an acdlon brought then'for was 
not brought wdthiu three months : — 
Held : plea bad, as the caubc of action 
was not the neglect of defts. to keep in 
repair, but tlie positive act of heaping 
np gravel A neglecting to « afford 
suffioieut notice or protection. — R ow’k 
r. Lkkds a Grknville Cori'n. (1863). 
13 C. P. 515.— <3AN. 

Q. NeceeeUy for comjAianee. vnih 
datuUvry requirements,] — Vehicles Act, 
1912 (.Sask.), 0 . 38, s. 5, which provides 
that no motor vohielo sliall bo used or 
opt^rated upon any public highway 
which sliall not have oeeu registered, 
or which shall not display thereon the 
number plate as prescribed by this 
Act is a oar to the recovery of com- 
pensation for damages suffered by an 
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1679. ,] — WiNTERBOTTOM V. DERBY 

(Lord), No. 251, ante. 

1680. .] — Benjamin r. Storr, No, 

1141, ante, 

1681. Erection of grand stand — Obstructing 

view of procession.] — C ampbell r. Paddington 
OoRPN., No. 1483, ante, 

1682. Claim for injunction — Joinder of 

Attorney-General — Not necessary.] — Spencer v , 
London & Birmingham Ky. Co., No. 1087, jyost 

1683. .] — Where a plif. 

suffers a particular injury from the obstruction of 
a public way, a bill for an injunction will lie, & the 
A.-O. need not be a party.— ^OOK v. Bath Corpn. 
(1868), L. K. 0 Eq. 177 ; 18 L. T. 123 ; 32 J. P. 
741. 

Annoiaiionti Refd. A.-G.r. Lonsdale (1868), L. 11. 7 Eq. 
.“ITT ; Pudsey (’oal Co. r. Biadford Corpn. (18781,42 
li, J. Ch. 293 ; Vernon r. St. Jamen, Wofetiuiuhter, 
Vestry (1880). 16 Ch. D. 119. 

1684. Limitation of action— Private Act — Effect 
on damages recoverable.] — (1) l^ltf., a book-seller, 
having a shop by the side of a public thoroughfare, 
suffered loss in his business in consequence ot 
passengers having been diverted from the thorough- i 
fare by defts.* continuing an authorised obstruction I 
across it for an unreasonable time : — Held : this j 
was a damage sufficiently of a private nature 
to form the subject of an action. (2) The grievance ! 
continued from Apr. 2 to July 2 ; plif. comraencod j 
his action Dec. 30 : a statute under which defts. 
had caused the obstruction having enacted tliat 
all actions against them should be commenced 
within six months after the cause of action arose : 
— Held : pltf. could recover only for the damage 
accruing on July 1 & 2.— Wilkes v. ITungerpoud 
Market (^o. (1835), 2 Bing. N. (\ 281 ; 2 Scott, 
446 ; 1 Hodg. 281 ; 6 L. J. P. 23 ; 132 E. 11. 
110. 

Annotations : ~A a to (1) Consd. IL r. London Dock <’o. 
(1836), r> Ad. & El. 163. Dbtd. Hkkot v. Mot. Ity. (1867), 
L. It. 2 H. li. 175. Gonsd. McC'arthy r. Motropolit an 
Boaril of Works (1872), I^. It. 8 <\ 1*. 191. Apld. L>on 
r. FihhmougerB Co. & ThatuoH Consci vutorH (1875), 41 
L. J. Ch. 408. CODSd. >ntz r. Hobson (1880), 14 (*h. IK 
512 ; Martin v. h. C. C. (1898). 79 L. T. 170. Refd. Rom* 
r, Grovoa (18I.S), 1 Dow. 6c L. 61 ; Etwt 6c Wost iiidiu 
Docks 6c Jiirmitifrham Junction Ity. r. (Jattke (1851), 

3 Mac. A' G. 155 ; C'alc. Ity.r, OkiIvj (1855), 25 L. T. D. S. 
106 ; Manley bt. llclcirH Canal 6: Ity, C’o. (1858), 27 L. J. 
Ex. 159 ; Senior r.Mcl. Ity. (186.3), 2H. 6c(\ 258; Hcckctl 
r. Mid. Ity, (1807), L. U. 3 C. P. 82 ; Duiik**} r. London 
Coj-pn. (1869), 38 L. J. C. 1\ 298 ; Jt< Wadhttiu 6: N. E. lly. 
(1884), 52 L. T. 894 ; Angrlo-AlKcrJan S.S. Co. r. Houldei 
Jdtic, 11908] 1 K. 11. 6.59. Gnu-rally, Mentd. ('aiucion r. 
Chauner Ctuhh liy., Hoiiihill r. Chaiintr Ciosh liy. (1864), 

10 L. T. 381 ; EukIc c. Charing Cioaa Ity. (1867), L. Jt. 2 
C. }\ 6.18. 

Compare Compulsory Purchase, Vol. XL, p. 
140, No. 265. 

Compensation by statute — For authorised 
nuisance.] — See Sect. 3, sub-sect. 4, poet, 

B. Sufficiency of Damage Sustained, 

1685. Obstruction of road — Premises rendered 
inaccessible.] —Anon. (1536), Y. B. 27 Hen. 8, 
fo. 27, pi. 10. 


16 g$, Crops spoiled.] — M aynell v, 

Saltmarsh (1604), 1 Kcb. 847 ; 83 E. R. 1278. 
Annotiziions Ivcnon v, Mooro (1699), 1 Ld. Rayni. 

486. Befd. ItJekct r. Mot. Ity. (1865), 5 B. & S. 156. 

1687. Non-compliance with statutory 

provisions.] —A railway co. were empoworeil to 
cut through pitblic or privat-e roads, provided that 
if same should bo thereby I'endered impassable or 
inconvenient for the persons entitled to the use 
thereof, the co. should pre\'iou8ly cause another 
sufficient road to be made instead thereof, 
equally convenient, or as near thereto as might 
be. On June 1, the co., as it was alleged, had 
completely cut through a ceitain public roail 
without having complied with the provision of the 
Act, by previously causing such a substituted road 
to bo made, whereby pltfs. sustained special 
damage. On .Tune 25 pltfs. lilod their bill, praying 
an injunction to restrain the co. from continuing 
to cut through or stop up the load, & for other 
relief : —Held : (1) individuals, who suffer a special 
damage from a public nuisance, may sustain a bill 
to be lolieved therefrom, without the A.-O. 
being a party to the suit ; (2) in the case stated, 
the ct. will not only restrain tht‘ further cutting 
of the road, but injoin the co. from coniiiiuirig to 
stop up same, A: thereby compel thorn to restore 
it <o its original state.— Spencer v, Ixindon Ac 
Birmingham By. Co. (1836), S Sim. 193; I 
By. As Can. Cas. 159 ; 7 L. J. Ch. 281 ; 59 E. H. 77. 
An notation a (o ( I ) FoUd. Cook r. Halb <^on»*>. (1868), 

L. li. 6 Eq. 177. Refd. Soltan v. Do HoUl (1851), 2 blni. 
N. S. 133; A.-G. f. LoiiBilulo (1868), \*. B. 7 Eq. 377 ; 
London Absoch. of SUipownorH 6c BiokoiK i*. London Js: 
India Dockh, Joint Coimnlttc*«», (18921 3 Cb. 24 2. 
Generally, Mentd. 'riioino v. Taw VaU* 1(>. 6f Dock Co. 
(1850), 13 Boav. 10. 

1688. Circuitous route necessitated.] • 

Hart v, Bahset (1681 ), T. Jo. 156 ; 8J E. K, 1194. 

Annotatwna • Consd. HeBon r. Mooit* (1699), I lal. Rayin. 
486. PoUd. ClucbobUT V. Lotbbiidgi' (1738), WUIoh, 71. 
Confd. Wln(<’rbot(oni v. Doiby (1807). 36 J.. J. Ex. 194. 
Refd. U ilkH r, HungcMfowl Matkd Co. (18.35), 1 Hodg. 
281 ; Rlckot r. Met. Ry. (1865), 5 B. 6c S. 156. Mentd. 
Hoblelhwait r. Rulm« (1688), I’aith. 81. 

1689. Plaintiff prevented from re- 

moving obstruction.) — An action will not lie by an 
individual for an obstniction in a public highway 
unless lie sustain a paiticular damage, which must 
appear on the record ; but if pltf. state that deft, 
obstructed, etc., by a ditch As gat<‘ across ih(* road 
by which pltf. was obliged to go a longer Ac a more 
difficult way, & that deft. o])posed him in afteiniit- 
ing to remove the nuisance ; tliis is a sufficient 
damage to support the action.— Ciiiuii ester v, 
J.E'riiBiUDGE (1738). WilJes, 71 ; 125 E. H. 1061. 
Annotniuma : Consd. Dobbon v. Blaoknioro (184 7), 9 Q. B. 

991. Refd* Roho V, UrovoK (1843), 5 Man. Ik G. 013; 
]'Jnnini6on v. Galland (1853), 9 Kxch. 1 ; ('hanibrtluin 
V. Wohl End of London A CryHtal RiibifO Ry. (1802). 2 
B. & H. 005 ; Rickot r. Met. Ry. (1805), 5 B. & 1.50 ; 

Beckett r. Mid. Rj. (IHB7), 1.. R. 3 C. 1*. 82. Mentd. 
Wheeldon v. BurrowH (1879), 12 (*h. D. 31 ; Anglo- 
Algerian 8.9. Co. v, lloulder Line, 11908) 1 K. B. 059. 

1690. .]— Hubert v. (Iiwives (1794), 

1 Esp. 147. 

AnmAatUma Wilkee i>. IIiinKcrford Market (Jo. 


automobile becauBO of the negligence 
of a municipality in allowing an 
otjstniction to remain on a public 
Btreet, if the automobile wan not 
carrying a number plate. — Kttbr v. 
City of Saskatoov, (19171 3 W. W. R. 
1110 ; 10 Saak. L. It. 415 ; 39 1). L. K. 
1.— CAN. 

r. Ncccaaiiy far proof of negliyence 
— Jiepair of road.] — A xnot<»r-car, 
containing the pltf., ekiddod into a 
tramoar, 6c plif. was injured. The 
street, where the accident took place, 
had previously been cleared of snow &; 
ice by working employed by defts. ; — 
Held.* an action would not lie against 


deft H., unlrwH pit f, could prove negligence 
in repairing the street.— AxuKKWS r. 
CAIXIAUY (City) (1922), 70 D. L. R. 
753.— CAN. 

PART IX. SECT. 8, SUB-SECT. 8.— B. 

1688 f. Ohatruction of road — CireviG 
ana roufe w ceatnialcd.) — To maintain an 
action for obstructing a public w'ay. 
pltf. muNt show some Hubstantiu) 
damage i>ocullar to himself, beyomi 
that sulTertHl by the rest of the public 
who use the way. I»ltf. proved no 
such damage beyond being obliged, in 
common with every one else who 
attempted to use the way, to pursue 


his Rmrney by a Ichh direct road 
Jit id: he had no right of ocilon. — 
Baiiu> V. Wu>»OS (1872), 22 C. P. 191. 
—CAN. 

1688 fl. .1 -Hmitii V, Wit- 

so\, (1903) 2 J. 11. 45. - IR. 

g. Ijoaa of huaineaa.] — 

Action by boanling-huuse keeper for 
daniagcns caused by defts. obHiructiDg 
the sidewalk Sc road In front ot pltf.'s 
residence, bo that the boarders not 
having cunvenioiit access to the house 
left for more convenient Sc agreeable 
quarters I/rld : there was no 
evidence that iheso boarders would 
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Highways, Streets and Bridges. 


Sfcl. 3. — Remedies: Sub-sect. 3, B. ; svb-seels. 4 
<fe 5.] 


(183S), 2 BlDg. N. C. 281. Conid. Benjamin Stoir 
(1874), h. n. 0 a 1\ 400. Held. Bow r. Mik^s (1815), 
4 M. «c H. lOI ; (In aaly v. Codlinic (1824). 9 Moon*. C. J*. 
481) : Itow r, (Jjovch (1843). 0 Hcott, N. It. 045. Bentd. 
AnnO'AlKerlittt 8.S. Co, r. llouJdoi Lino, 111)08) 1 K. B. 
65U. 


1691. .l~Wlicre pltf, declared that 

bo wajB delayed on his journey by defts. shutting 
a gate across a public highway, & was thereby 
obliged to take a more circuitous route : — Held : 
this was a surflcierit injury to enable him to 
maintain an action against the party who had 
raised the obstruction, as pltf. had thereby 
Husiaincd an individual injury or inconvenience. — 
Orbasly V, Codling (1824), 2 Bing. 263 ; 9 
Moore, C. P. 489 ; 3 L. J. O. S. O. P. 262; 130 
B. K. 307. 

AnnoUilums : Kefd. Wllkow v. Ilutigcrford Maikot Co. 
(1835). 2 lUr»K. N V. 281 ; Iticket v. M«‘t. Uy. (1865), 
5 B. & rt. 156. Mentd. Culo. Uy. tJ. Oidlvy (1865), 26 
L. T. 0.8.106. 


1692. •]“(!) A declaration alleged 

that there was a public footway from a field of 
pltf. to another field of pltf. A that defts. obstructed 
the way ; whereby pltf. & his servants, employed 
in the management of his lands & in tendUng 
his cattle, were compelled to go by a longer route, 
& t Jiereby the work & labour of pltf. & his servants 
were necessarily consumed to a greater extent, 
&> pltf. was prevent<‘d from employing his servants 
during such excess as ho otherwise would have 
done - i/cW ; a sufficient allogation of peculiar 
damage to enable pltf. to maintain the action. 

(2) It is no gi*ound of action that a person, by 
8to])ping up on his own land the continuation of a 
public f<K)tway over liis neighbour's laud, causes 
the ])ubUc to 1 respass on other parts of the neigh- 
bour’s land, to his damage. — B tj^okave v. Bristol 
Watkrwouks Co. (1856), 1 11. & N. 369; 26 
L. J. Ex. 57 ; 156 E. K. 1246, 

Annotaium •— (khetully^ Heatd. OoldBinid o. Uampton 

(1858), 27 L. J. C. P, 2H6. 


1698. .] — WlNTEUlBOTTOM V. DERBY 

(Lord), No. 261, ante. 

1694. Loss of business — Tenants quitting.] 

— Baker t) Moore (1696), cit^ed in 1 lid. llaym. 
at p. 491 ; 91 K. B. 1227. 

AnnrifaittmA Oonsd. Ivowon r. Mi»ore (1699). 1 Ld. Ilajiii. 
486, Apld. V. liungtirford Matkvt i o. (1835), 

2 lUiig. N. V. 281. Consd. lk*ckD(t r. Alld. Uy, (1867), 
L. K.^ C. V. 82. Dbid. lUcKH v. Met. Uy. (1867). L. U. 
2 H. L. 175, Cktnad. CHiiipbcU r. Pudifiiigton C’oipn., 
llttUl 1 K. U. 86U. 

1696. Action by reversioner.] — 

Mott v. Shoolbred, No. 1416, ante. 

1696. Colliery.]— I VE 80 N v. Moore, 

No. 1675, ante. 


1697. Bookseller.] — Wiijces v. IIun- 

GBRFOKD Market Co., No. 1684, ante. 

1698. ~ .]— Benjamin r. Storr, No. 

1441, anU. 


1699, .] — Fritz v. Hobson, No. 664, 

ante, 

1700. Shopkeeper.] — A shopkeeper 

sued a local authority for dama^ caused by loss 
of business at his shop through the road which 
gave access to the shop being unnecessarily & 
negligently obstructed by them. Under an Act 
of Parliament defts. wore empowered to obstruct 
the road temporarily while making a new street : — 
Held : tlicre being no evidence before the ct« of any 


damage to pltf. arising out of any excess by defts. 
of their statutory i>ower8, defts, were entitled to 
the judgment. Qu, : whether, assuming a loss 
of business through such an excess, the injury to 
pltf. would have been actionable. — ^Martin v, 
IaONDON County Councii. (1899), 80 L. T. 866 ; 
15 T. L. R. 431, C. A. 

1701. Causing delay.] — Gbeasly v. Cod- 

UNO, No. 1691, ante. 

1702. Swing^bridge.] — ^Wiggins p. 

Boddinoton, No. 1411, ante. 

1703. Obstruction of view — ^Erection of stand to 
view procession — Loss of custom.] — Campbell v. 
Paddington Corpn., No. 1483, ante. 

1704. Obstruction of light by delivery vans.] — 
Benjamin v, Storr, No. 1441, ante. 

1705. Noise from creaking hoarding — Nuisance 
to tenants — Action by reversioner.] — Pltf. was the 
owner in fee of a cottage, di;ft. owned some land 
immediately adjoining. Pltf. alleged that deft, 
iiad erected on pltf.’s land a hoarding on poles in 
order to block out the access of light to a window 
in the cottage, & had in so doing committed a tres- 
pass. Pltf. also alleged that the poles & hoarding 
produced a rattling & creaking noise which was an 
mtolerable nuisance to pltf. & his tenants. Pltf» 
(daimed an injunction to restrain the trespass & 
the nuisance. At the trial it was proved that the 
cottage was in the occupation of a weekly tenant 
of pltf., who was not a party to the action. There 
was no evidence that the acts of deft, had caused 
any diminution of value of, or other injury to, 
the reversion : -Held : the poles &, hoarding not 
being of such a permanent character as to injure 
the reversion pltf. could not maintain an action 
for trespass ; k, that the erection of the poles on 
pltf.’s land was too trifling an injury to entitle 
pltf. to an injunction.— Cooper v. (Crabtree (1882), 
20 Oh. D. 589 ; 51 L. J. Oh. 644 ; 47 L, T. 5 ; 46 
J. P. 628 ; 30 W. R. 649, C. A. 

Annotation 8 Befd. Mcu\’h Brewery r. City of London 

Klcotrio LiKktinsr Co., bhelfer r. Same (1894), 42 W. It. 

644. Mentd. Mayfair rrf»pert> Co. v. Jobnaton, [1894] 

1 Ch. 508. 

1706. Claim by reversioner — Damage must be 
permanent.] — Mott v Shoolbred, No. 1415, ante. 

1707. .]— Cooper r. Crabtree, No. 

1705, ante. 

1708. Obstruction resulting in trespass — On 
another’s land— Remoteness of damage.] — Bla- 
ORAVE V , Bristol Waterworks Co., No. 1692, 
ante. 

See, generally. Damages, Vol. XVII., pp. 93 
ct aeq. 


Sub-sect. 4.- Statutory Compensation in 
LIEU OF Action. 

1709. Nuisance authorised by statute — Pro- 
vision for compensation — Right of action excluded.] 

— (1) Where the acts of comrs. appointed by a 
Paving Act, occasion a danu^e to an individual, 
without any excess of jurisdiction on their part, 
the comrs. or paviors acting under them, are not 
liable to an action. 

(2) The question is whether or not this action 
can be maintained ? I am clearly of opinion that 
it cannot, because a particular remedy [by award- 
ing compensation] is pointed out by the Act 


havo romaiood with pltf., nor bad It 
been ehown tliat plil. had aulTerod 
damaco In any degree attributabU) to 
tbe operationi of the defts.— Coui.- 
srnuNo t. Nova Bootia HcLBraoNK 


Co. (1209), 7 K. L. R. 113.— CAN. 

t. Ckanffing Uwl of ifreef.) — Pltf. 
waa not entitled to damam by 
reason of the raising of the kwri of the 


sidewalk In front of her building, no 
damage having been suffered by pltf. 
in oonseouenoe of the ohimge. — 
BoerntXAU «. SRKBBROOinB COOl^N. 
(1886), M. L. IL 2 8. C. 188.— CAN, 
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(Buu^SR, J.). — ^British Cast Platb Mantj- 
FACTURBBS’ Co, V. Meredito (1792), 4 Term Rep, 
794; lOOE. R, 1306. 

Annotations: — As to (1) CoiUld. Sutton r. Harkn (1S15). 
6 Taunt. 29. FoUd. Boulton r. Crowtbor (1824), 2 11. r. 
703. Apld. Hail V. Smith (1821). 2 lliin?. 150. Confd. 
Duncan v. Findlater (1839). 6 a. & Fin. 894 ; I’iliniiu 
«. Southampton be Dorchcater Ky. (1849), 7 C. 11. 205. 
Plftd. WhltehouBO t?. FoUowes (1861). 10 C. B. N. S. 76.5. 
Apprvd, East Fremantle Ck)rpn. v. Annois. (19021 A. C\ 
21^ Befd. Heysham V. Forster (1820). 5 Man. 8: By. K. B. 
277 ; Dawson v. Paror (1847), 5 Hare. 415; Soott v, 
Manchester Clorpn. (1857), 22 J. P. 70; Mersey Dock 
Trustees v. Gibbs, Mersey Dock Trustees v. Peuhollow 
(1866). L. R. 1 H. L. 93. As to (2) Oonsd. Boulton v. 
Orowther (1824), 2 B. 5cO. 703. Apprvd, East Fremantle 
Gorpn. V. Annois. [1902] A. C. 213. Gensrally, Me&td. 
Doswell V, Impey (1823), 1 B. & C. 163. 

1710. Obstruction interfering with access 

to premises — Road narrowed.] — Pltf . was possessed 
of a house fronting on a public highway. Dofts., a 
railway co., under the powers conferred upon them 
by their special Act, erected an embankment on a 
portion of the highway opposite to pltf.’s house, 
thereby narrowing tlie road from fifty to thirty- 
three feet, & thus, according to the evidence, 
materially diminishing the value of the house for 
selling or letting, & obstructing the access of light 
& air to it ; — Held : that this was such a permanent 
injury to the estate of the pltf, in the premises as 
to entitle him to compensation under the Lands 
Clauses Act, 1815 (c. 18), Railways Clauses Act, 
1845 (c. 20 ). — ^Bjsckbtt v. Midland Ky, Co. 
(1867), L. R. 3 C. P. 82 ; 37 L. J. C. P. 11 ; 17 
L. T. 499; 16 W. R. 221. 

Annotaiiotui : — Apprvd. Motiopohtan Board of WorkB r. 
McCarthy (1874), L. 11. 7 H. L. 243. Conid. Calodtmian 
Hy. t>. Walker's Truht4H*h (1882), 7 App. Cas. 259. Eefd. 
Bc^amiu v, Htorr (1874), 30 Ji. T. 362 ; Montreal Corpn. 
V. Drummond (187G), 1 App. C'ae. 384 : Martin r. L. </. C. 
(1898), 79 L. T. 170: CamplM'Il v. ruddiiitfton Corpn., 
(lOllj 1 K. U. 869. Mentd. Lyon v. Fwbmonjpc'rh’ Co. Sc 
TbamoH Cotu»ervator« (l'<75), 44 L. J. Cb. 408; Itipley 
V. G. N. Ky. (187.5). 23 W. B. 685 ; Bhodofi v, Aln'dale 
Draiua«^3 ComrH. (1876), 1 C. P. D. .380 ; Bell v. Quebec 
Corpn. (1870), it App. ("aH. 84 ; Kllin r. Boipi'rH (188.5), 
29 (5b. 1). 661 ; Belton e. L. (\ C. (1893), 41 W. B. 315. 

.] — See Compulsory Purchase, A^ol. 

XI., pp. 139-142. Nos. 250-272. 

1711. No provision for compensation - 

Authority not exceeded.] — Applt. municipality in 
the exercise of authority confen’cd by Western 
Australia Municipal Institutions Act (59 Viet. 
No. 10), 8. 109, Sc at the request of the ratepayers 
in order to improve a street, reduced the grailient 
opposite resp.^s house so tliat it was left on the 
edge of a cutting witli a drop of about 6 or 8 feet 
to the road ; -Held : resp. was without remedy, 
since none had been given by statute & appltiB. 
had not exceeded the powers conferred. — i^AST 
Fremantle Corpn. p. Annois, [1002] A. C. 213 ; 
71 L. J. P. C 39 ; 85 L. T. 732 ; 67 J. P. 103 ; 18 
T. L. R. 199, P. C. 

Antu>toH<m« Mentd. Aah v. O. N. Picc. & Bromnton By. 
(1903), 67 J. P. 417 ; Uoberta v. Cbaring CrooB, Euatoii & 
Hamputcad By. (1003), 87 L. T. 732 ; A.-G. v. Don heatcr 
Ckirpn. (1905), 93 L. T. 290. 

Enforcement of award for compensation.]— 
See Compulsory Purchase, Vol. XI., pp. 197 
et aeq. 


SuB-SBcrr, 6 . — ^Procbkdinos by Local and 
Highway Authobities. 

1712. Sanction of Attorney-General — Necessity 
for — Where no special damage — Public Health Act, 


1875 (c. 65), s. 107.] — Above sect, en^ts that any 
local authority may, if in their opinion summary 
proceedings would afford an inadequate remedy, 
“ cause any proceedings to bo taken against any 
person in any superior ct. of law or equity to enforce 
the abatement or prohibition of any nuisance under 
the Act: -Held: such proceedings must be 
ordinary proceedings known to the law, & that in 
the absence of special damage a local authority 
cannot sue in respect of a public nuisance except 
with the sanction of the A.-O. by action in the 
nature of an information. — Wallasey IjOCAL 
Board v. Gracey (1887). 36 Ch. I). 593; 56 
L. J. Ch. 739 ; 57 L. T. 51 ; 51 J. P. 740 ; 35 
W. R. 691. 

Annotations: Apprvd. Tottenbam U. i). c. r. Williamson, 

118961 2 t). B. 353. Apld* Wtokc Pnijsb ("onncll r. Prloo, 

(1899) 2 Oh. 277. Distd. Sherinipbam U. D. C. i\ HolBcy 

(1904), 91 L. T. ‘225. 

1713. .] — Above sect. 

enacts that any local authority may, if in their 
opinion summary proceedings would afford an 
inadequate remedy, “ cause any pi'oceodings to 
be taken ** against any person in any superior 
court of law or equity to enforce the abatement or 
prohibition of any nuisance ; — Held : such pro- 
ceedings must be ordinary proceedings known to 
the law, Sc tliat, in the absence of special damage, 
a local authority cannot sue in r(*spoct of a public 
nuisance except by action in the natuns of an 
information with the sanction of the A -G. — 
Tottenham Urban District Counitl v. William- 
son & Hons, 11896] 2 Q. B. 353 ; 65 L. J. Q. B. 
591 ; 75 L. T, 238 ; 60 J. P. 725 ; 41 W. H. 676, 


O. A. 

A n.iu)tatwns : — Distd. HhorlnKbnin U, 1). ('. v nr»lsuv (1901), 
91 L. T. 22.5. Reid. Sloko Barisb Co\uu*ll v. 1 18991 

2 Ch. 277. 

1714. Joinder of Attorney-General Action by 

E arlsh council— Road vested in district council 
local Government Act, 1894 (c, 73), s, 25.1 ~ 
A parish council cannot sue for an obstmeiion to 
a well situate on a main i*oad, froni which the 
inhabitants claim t<.> take water, os main roads am 
vested in tlio district council undcT above sect. 
& if the right is a public one, the A.-O. must be 
joined as pltf. Stoke Parish (Jounctl v. Price, 
11899] 2 Uh. 277 ; 68 L. J. Ch. 4 17 ; 80 L. T. 013 ; 
63 J. P. 502 ; 47 W. R. 003. 

Annoiaiums • DUltd. Hhuiltiiphain U. 1). C, r. Holm > (1901), 
91 L. T. 225 , A, -Cl. & HiuildiaK B. ('. o, (laiiuT, (19071 
2 K. B. 489. 

1715. Measure of damages - Subsidence due to 
mining operations —Cost of repairs.) —A lord of a 
manor or his lossees or assigns, to whom, in the 
widest terms, were reserved in a local iiiclosuro 
Act all rights belonging to the manor, & all mines, 
etc., under the commons of the manor to be 
inclosed under the Act, with power to do all 
necessary acts for draining, winning, & working 
the said mines, etc., “ os fully Sc freely os ho or 
they could have had, hedd, used or enjoyed the 
same in case the Act had oot boon made, Sc that 
without paying any damagos or making any satis- 
f^tion for so doing,** cannot, notwitlistandlng 
such reservation, work the mines, underneath 
the public highways set out in & oyer the said 
commons under the Act, Sc thereby diroctotl to be 
for ever maintained Sc kept in repair by the 
inhabitants Sc occupiers of the district in which the 
same are situated, in such a way as to injuwi 
the said highways by withdrawing the natural 


PART DC. SECT. 8, SUB-SECT. 6. 

A. Joinder of AUomey^Oeneral — 
AdUon by oouniy eouneil — Cost of re- 
moval of obstmetum ,} — County 
Connoil can sue, without joining the 


A.-G., to Tpcovor tbo cost Incurrod by 
it in removing a fence unlawfiiily 
erected upon a road under their oure 
Sc management. — H nushall v. Kai- 
KOUBA COtrNTV COfJNCIX., 11923J A. C\ 
459.— N.Z. 


b. Jirmopal of obsinuivfn -JJunfffr- 
ous /cncf . i —Boail triwteoe a 

good title to »ue an action agalrwi the 
proprietor of land (ordering a public 
road who had erected a lenoo dangeroue 
to aserti of the road for the purpose of 
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3.~ Timipdieft: Su h-8f>ct-t, 5, 0 7 , Aj] 

HUjipoii of tlio Hiiiiaco Sc causing tliem to sink 
b<‘]ow their ordinary l(‘vol, without rendering 
themselves liable, at the suit of the persons upon 
whom by law the duty of keeping such highways in 
r^'pair is cast, U) an iiction h»r the recovery of tlie 
cost of r(*pairing tlie injury so done ; Sc such 
rcservat if»ri of rights Sc powers tf* the lord^ Sc his 
h*S8<*es Sc assigns must b(» taken to be subject to 
the paramount riglit of the public to have the 
highways in (piestion i>reHerv<*(l Sc maintained in 
a fit Sc proper condition for the free us(‘ of them by 
all the Queen’s subjects.- BknmiiILDSIde Local 
J hiAHO V. (V»NHinT Iron (V). (1877), *A Kx. L. 54 ; 
47 L. J. Q. Ji. 401 ; 38 L T 530 ; 20 W. U. 114, 
I). ( 1 . 

AnnolathmH Apld. Noiinuntoii tJas Co. r. I'ope & I'earson 
(1K82), 4S Ij. T. tino. Consd. <onhi‘tt JnduHtrlal & Pro- 
>ldciit Hop, V. (Vumett Iron Co., 2 C'b. 135. Retd. 

L. & N. Rv. r. K\a!iM, |isa31 1 Ch. 1« ; A.-O. v. dm- 
chilt (’ollloiy (’o., jl«!»5i ] 0- h* Mentd. Claniorgan- 

Hliliv (’Hfiuf NiiviKation C'o. v. Nixoii’a Navigation Co. 
(IJ)Ol), T.. T. 53. 

1716. .]- IjODOKHoLEK (’OLLTEllY 

(\)., Lrn. V, WEDNKsnuuY Corpn., No. 030, ante. 

1717. >- Removal of obstruction - Cost of 
removal.] Louth District Couniti. v. West, 
No. 1 17(1, rode. 


Sun-hECT. (1.- Indictment. 

.sVc, 7fon% Indictments Act, 1915 (c, 90), &, 
gnwmUy^ Criminal Law, Vol. XJV^, j)}!. 202 et 
ftvq, 

1718. Obstruction of road -Public nuisance 
Private loss.) h’or any obsirtiction to a public 
highway which is a public nuisance, though s\ich 
should obstruct th(* party's bxisiness, an action 
on the case cannot b(‘ inaintaiiied by the i^arty so 
obstructed ; the only remedy is by indictment. 
JluHERT?’. Droves (1794), J Esp. 147. 

AvnoUftunis Retd. Itosp r. Milos <1H15). ( M. A' 8. 101 ; 

Uiv»h 1> r. CVuiling 0 C. 1*. IhO ; Wilkos 

r. lluiigi ifoul Mtirkvl <’o. OH.ki), 2 Hiiig. N. (*, 2si ; 

K<»hp r, Oio\p« (1813), (i Scott. N. K. 015; licnjaiiiiii 

r. S(<in (IH71), L. H li C. I*. 100; Anglo-Algciiuu S.S. 

Co. r. Hoiildcr Hue, 110081 1 K. H. 050. 

1719. > - By railway company.] — K. t \ Scott, 

No. ■ ‘ 

1720. .] -U. r. Dreat North of Knu- 

LANi) Uy. Co., No. 1027, ante. 

1721. .1- The N. K. Ity. Co werc‘ 

indicted f(>r tibstruction of a liighway. At the 
trial, the judge directed the jury to acquit them 
ou one of the counts on the ground that they were 
justilled under their spociol Act in doing what 
was alleged in sucli count to be an obstruction. 
The jury found a venlict for defts. ’Phe prosiTutor 
obtained a rule nwi to stay entry of judgment for 
defts. on the ground that such direction wtis wrong 
in law ; f/c/d ; sucli rule must be discharged, 
since, whether the du’octkm was W'rong or not, the 
entry of the judgment would not prevent the 
prosecutors from bringing a second indictment 
for the continuance of the alleged obstruction. 
Sc thert'foiH' their rights would not bo altered by 
it.- “U. r. North Kastkhn Hy, Do. (1901), 70 


L. J. K. B. 548 ; 84 L. T. .502 ; 49 W. R. 524 ; 
19 Cox, C. C. 682, D. C. 

1722. By gas company.] — R. v. Lonoton 

0a8 Co., No. 1018, ante. 

Indictment of corporation generally, see 
Corporations, Vol. XIII., pp. 409, 410, Nos. 
1294-1303. 

1723. Alternative remedy — Summary prooeed- 
Ings.]— Where a statute makes the erection of a 
building within certain limits “ a common 
nuisance ” Sc also gives a summary remedy by 
proceedings before magistrates, the offender may 
bo indicted for the nuisance. — R. v, Gregory 
(1833), 5 IS, Sc Ad. 655 ; 2 Nev. Sc M. K. B. 478 ; 
1 Nev. & M. M. C. 446 ; 110 E. R. 895. 

Annotationa Refd. 11. v. Pocock (1851), 17 L. T. O. S. 91 ; 

it. V. Loviboiid (1871), 19 W. K. 753 ; It. r. llaU, {1891 J 

1 Q.H. 747. 

1724. Obstruction by walking abreast 

-^Towns Police Clauses Act, 1847 (c. 89), s. 28.] — 

Three men walked abreast on the pavement of a 
street back Sc forward, causing passengers to go 
aside on the highway. On a summons under 
above Act : — Held : they could not be convicted, 
as they had not uscid any cart, carriage, or animal, 
& the only remedy seemed to be by indictment. 

If these persons had been indicted for a nuisance 
a stop might have been put to these roughs Sc 
rowdi(‘H so annoying respectable people. Still, 
we must keep to the words of the Act. The 
various ways of causing obstruction are specified, 
nann»ly, “ by carts, carnages, sledges, trunks, 
or barrows, or any animal,” Sc wo can only give 
to the words ” or other means ” the meaning that 
a similar class of means shall be resoilx'd to 
(Field, ,1.). U, t\ Long, kcp., J.J. (1888), 59 
\i, T. 33; 52 J. P. 630; 4 T. L. R. 581; 16 
(Jox, 442, I). ('. 

Polld. H. r. Willinmh (I8U1), 55 J. 1». 409. 

Consd. Gill V. C’arMoji A Nuld, 11917J 2 K. IL (>7 I. 

1725. .] - Four men walked 

abreast on the pavemt*nt, causing passengers to 
go into the carriageway in order U) pass, As were 
charged under ’Pown IMlke Dlausc's Act, 1847 
(c. S9), 8. 28, with obstructing the highway : - 
Ihld : tills was not an offence punishable 

sumniarilv, but might be indictable, — R. v, 
Williams (1891), 55 J. P. 406, 1). i\ 

1723. — Civil action pending— Postponement.] 
— T’he trial of an indictment for obstructing a 
liighway, not postponed at the instance ol deft, 
until tlie trial of an action brought by prosecutor 
against him for injury by reason of the obsti’uction 
of the saint' highway. 

A pi'i’son ought not to bo liai'assed with two 
pi*oc<vdiugs. Sc when ho is so, the et. have a right 
to dt'teiTuine which of the two prticeedings shaU 
be pursued, so as to place the parties in a position 
of etpiality. llt'i*e, however, being an allegation 
of a iiublic nuisance, Sc the indictment founded 
<»nly on that, it is only a public grievance by reason 
of a private w-rong. Therefore, if the prosecutor 
will undertake not to proceed in the action — so 
much of it as relates to the right of way — no 
order shall be made (Wightman, J.), — R. v, 
Bowles (1861), 2 ¥, Sc F. 371. 

1727. Continuing nuisance— Order to abate.] — 
Where a nuisance is temporary, os the steeping 


having lilin ortlainod to reniovv tlie 
tonw. — K uun Docnty Roau Titi'w- 
TEKs V, Inner (1886), 14 U. (Gt. of 
48 . -scot. 

PART IX. SECT. 3, SUB-SEGT. 6. 

c. OMrurfum of road — Public 
l*rocoeding« against the 
corpu. of a city on a charge of neglect Jog 
to ri'patr A keep In repair one of lt«ii 


public strinda, thereby Oitniinitliug a 
eoinniou iiuiaanoc, ahoiiUt Ihj by indict- 
luoul. — U. V, CTrv OF London Goki*n. 
(1900), 32 O. U. 326.— CAN. 


Portn of indicimmlA 
'—An indictment for obatnictiiig a 
highway should sUto in what way 
the obstruction intorferea with the 
comfort of tho public — whether to 
those passing along tho highway or 


rchiding near It or othera'lse. There 
ought to bo some description of tho 
higiiway, Sc it must appear that the 
nuisance has boon commilted in the 
county in wldch the indictment is 
fomid. — H. V, Heynolds (1906), 2 
K. L. K. 42.— CAN. 

1727 1. Ceniinuing nuisaiieo---Order 
to ohofe.]— Defta. wore indicted for a 
nuisance in obstructing a highway for 
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stinking hides, etc., there need not bo judgment 
that it be abated. 

Every judgment should be adapted to the natiu*(‘ 
of the case (Reynolds, J.). 

The cases cited by [counsel] were of a permanent 
nuisance. But hero erecting the mole is not the 
nuisance, for it miglit be lawful to do that, but 
the nuisance arises from the use he puts it to. 
If a dye-house or any stinking trade were indicted 
you shall not pull down the house where the trade 
wtis carried on. Hero could be no judgment to 
abate any thing (Lord Raymond, — R. r. 
Pappinead (17215), 2 Stra. 081J ; 92 E. H. 781; 
sub nom, K. v. Papinian, Sess Cas. K. B. 125. 
Jnnotatwns : - FoUd. li. r. Stoad (171)1)), h Term Pop. 112 : 

Cooper V . Marshall (I7f)7), 1 Burr. 25U ; K. r. While A' 

Ward (17o7), 1 JUirr. ; It. tJ. West Biding of YoiKshiio 

JJ. (17U8), 7 Term Kep. 107; Wedneshury Corpii. v. 

Lodpru Holes Colliery Co., [1UU7J 1 K. B. 78. 

1728. ,] — ITpon an indictment for 

erecting a wall across a highway, not stating the 
nuisance to be continuing, there need not be 
jud^pnent to abate it ; secuftf whei*o it is stated in 
the indictment as an existing nuisance. 

When a deft, is indictc'd for an existing nuisance, 
it is usual to state the nuisance ^ its continuance 
do^vn to the tune of taking the inquisition, cV in 
such cases the judgment slunild be, that llu' 
nuisance be abated. Rut in this case it does not 
appear in the indictment that the nuisance was 
then in existence it w'ould be absiird to give 
judgment to abate a .suppo.soil nuisance wdiic-h 
docs not exist. If, liowe\or, the nuisance still 
continue, deft, may be again indicted for con- 
tinuing it (Lord KENYtiN, (\.l.).— H. r. Stka!> 
(1799), 8 Term Kep. 142 ; iOI K. K. 1212, 

1729. Further indictment.] On the trial 

of an indictment for continuance of a nuisance, 
found at the quarter sessions, tV: removed into 
the (^t. of Q. B. by certiorari tried at ilic* assizes, 
a plea of autrefois convict on a former indiewnemt 
for same nuisance wa.s not allow'ed to la* added, 
even by consent, the judge having no jurisdiction 
to receive it. But the nuisance being a w^all, 
proved Ui be still standing : — Held : the judgment 
on the former indictment w’as conclusive. Jt. v, 
Mayrury (1884), 4 F. F. 90. 

1730. .J— K. r. North Kasti5HN Hy. 

Co., No. 1721, ayite. 

Compare No. 1728, ante, 

1731. Abatement before judgment— Discretion 
of court to make order.] — If the ct. be satislied 
that a nuisance indicted is already effectually 
abated before judgm(‘nt is prayed upon the indict- 
ment, they will not, in their discretion, giv<‘ juilg- 
mont to abate it. Thc*y refused to give sucli 
judgment upon an indictment for an obstruction 
in a public highway ; which highw'ay after the 
conviction of (left., was rcgulaily turned by an 
order of magistrates, a certilicate obtained that 
the new way was tit for the passage of Die public, 
& on affidavits that so much of the old way 
indicted as was still retained was freed from all 


obstruction. — R. v. Incledon (1810), 13 East, 
1(54; 104E. R. 231. 

Anmtaiiond .—Raid. Wlutihill L. B. of Health w Vint (1890), 

45 Ch. D. 351 ; Wertiiesbury Coipa. r. Lodge Holes OolUory 

(’o.,{ll)U7]lK. B.78. 

1732. .] — On an indictment for ob- 

structing a highway, where it appears that the 
obstruction has been riunoved, that is substantially 
an end of the proceeding, i(-s object liaving been 
attained.— R. v. PAQFrr (1802), 3 F. (te F. 29. 

1733. Nominal fine.) —The ct. will dis- 

charge an indictment for a nuisance by erecting 
a building on part of a highway, on a merely 
nominal line, when the nuisance has been removea, 
if it appeal’s that the public has not suffered any 
real inconvonit‘nce. -di. r. Dunravkn (Eaut.) 
(1837), Will. Woll. Ac Dav. 577. 

1734. .] -Where a local authority 

hiis bei'ii indicted for a niiisanco which has sub- 
sequently been removed, Ac has not caused any 
i*eiii itu'onvouitMico to the jniblic, only a nominal 
line will be inflicted.-' -K. w Lewes Coupn. (1880), 
2 '{\ L. R. 399 . 

1735. Removal by certiorari— -To enable Jury to 
view — Difficult points of law Involved.] — K. v. 

Thenviiard (1810), 10 J. P. Jo. 70. 

See, further^ ('hown Praotk’E, Vol. XVI., pp. 
409 cl Siq, 

- — Procedure.] See^ ijtmcrnlly^ ('rown Prac- 
TU'K, Vol. XN'L, pp. 451 ei seq, 

SiTR-siur. 7. -Summary PitorEEDiNos under 
I lioinvAY A(ts. 

A, Jnruidlelion of Judiee^. 

See, qenmilly^ Maoistiiatks. 

1736^ Disqualification -Pecuniary interest Time 
for objection —Knowledge of defendant.]— 'J'lio sur- 
vt*yoi* of Die roads diiwUsl tresilos to be put 
at intervals on (*ith(T sidi’' of a roail, on which 
fresh graaito had Ix’cn laid, to eonline the traffic 
to a particular part of it. A. dro\o his carriago 
against the* irtwti(‘s to knock them dow^n, in allegi’d 
/i88<*rtion of a right, he deeming the 8urv(‘yor to 
have no power so to put the t/r(»sii(’s for this object. 
One of the trc'stles w'as injurtsl, Ac on a Hum mens 
against A., under 7 Ac 8 Deo. 4, c. 30, the justicijs 
convicted Ac lined A. By a local Act, th<^ 

justices w'cre made vestrymen. Ac Ix'came inttTesled 
in the properly in the trestles, Ac also in the line ; 
— Held: (1) the justices liad jurisdiction to con- 
vict : Ac (2) in order to obtain a vertiorari to quiish 
the ('onviction on the giDund of the justices IxMiig 
int/erested, the jiarty should show on the face of his 
affidavits that neither lie nor his advocat<‘ before 
the justices, knew of the objiTlion at the time of 
the hearing. - U. v. Ru hmond, Surrey .JJ. (1800), 
2 L. T. 373 ; 24 J. P. 422 ; 8 Pox, (J. 0. 314. 

1737. As ratepayer.] - At a vestry 

meeting suinmoned by a district surveyor to con- 
shier {inter alia) the obstruction of a highway by 
deft., who had deposited &> left a heap of earth Ac 


Improper cjonstruction of their roQ<l In 
crumiiig It, & were convicted. Nothing 
having bism doni' to abate tiie nuihaixM*, 
the proHecutors moved for Judgment on 
tho conviction. Judgment was given 
sciilonclng d<‘ft«. to pay a fine to 
abate the nulaanoe. — K. v. Hrand 
Thunk Ky. uo. (1858). 17 U. C. U. 
165.— CAN. 

•. Remoml by ctrtiorari — To enable 
jury io VKtr.) — The ct. r'iil grant 
a certwrari to remove an Indictment 
for obstructing a public highway, 
from the aaaixca, it appearing to l>o 
neoeeaary to tho ends of Justfoe that 
there should be a view of the locus in 


r/Mo,— U. V. Mo.iu, (1K*»9). 8 I. L. U. 

App. Ixll ; 1 1 Jr. Jur. 182,— IR. 

f. Necessity ffsr bye-law adoptiny 
new ro€td. 1 — D<*ft. feiicd a 1 1 've & 
blocked a road where Jt patwod ttirougli 
a corner of hw land. The county 
council had raa<lo tho rood, hut hod nob 
pOHSCMl a bye-law to make clear tiio 
prociae courae of the road. Deft, waa 
tonvicted upon an indictment for a 
nuisance : — held : the conviction muat 
bo quashcvl. — Ji. v. HankiN (J888), 10 
U. C. K. 304.— €AN. 

f. Whether necessary to deJermine 
tUU to AipAwwp.l— It is not ne<*€W8ary 


that tlie title to tho leud Hliould bo 
tlrat doterrniiXMi on an Imllotinent 
for imlHanco.- Soi.x'iTou-OKNKHAn r. 
B\urr,nTT (181)9). 18 N. Z. L. It. J42. 
- N.Z. 

PART IX. SECT. 3, SUB-SECT. 7.— A. 

h. Disqwdiflcaiion — Pecuniary in- 
terest ] -It. e. County JJ., 

IH941 2 I. It. 527.— IR. 

k. <qaim of nytU — Effect on juris- 
diction — Encroachment of fencing. 

V . Tavlor (1850), 8 U. C. K. 257. — 
CAN. 

l. Municipal Act, UZii--C(m0truction 
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Sect. 2.— ~ Jif medics : Sufj-sect. 7, A.^ If., C., D.,E. 

raanui-o by iho side of tlic highway, a justice of the 
peeu'j} niov<*d a resolution calling upon deft, 
to r(*iiio\ e the heap. l>eft. liaving failed to remove 
the heap, a summons was taken out against him 
by the district surveyor for depositing the heap to 
the obstruction & annoyance of the highway, & 
for failing to remove it after notice. The justice 
who had moved the resolution, & who was a rate- 
payer of the parish, sat & adjudicated with 
another justice upon the summons, & made an 
order directing the lieap to bo removed & sold, 
& the j>roceeds of the sole to be applied to the repair 
of the highway : — Held : the justice was dis- 
qualified from a<ljudicating upon the summons, 
for tlie part taken by him in moving the resolution 
aflforded ground for a reasonable suspicion of bias 
on his part, tliough there might not have been | 
bias in fact , <& upon the further ground that as a j 
ratepayer he was pecuniarily interested in the i 
result of the summoim. K. v. Gajsford, |18921 
1 Q. B. ;i8i ; (U h. J. M. 0. 60 ; 66 L. T. 24 ; 56 
J. P. 247, D. (J. 

1738. ~ Member of authority ordering prose- 
cution— Bias.]- -It. V. Gatsfobd, No. 1737, ante. 

Cotnparel^o. 1736, ante. 

1739. Encroachment not on via trita — Within 
fifteen feet of centre of road— Highway Act, 1835 

(c. 60), 8. 69.]— Chapman v . Robinson, No. 1630, 
ante. 

1740. Claim of right — Effect on Jurisdiction — 
Erection of stall in street.] —Simpson v . Wells, 
No. 1678, ante. 

1741. -- Goods exposed for sale in street.] 

- JilUCKHTEH UllBAN SANITARY AUTHORITY V. 
lloLLANt), No. 308, ante. 

1742. - - - Deposit of rubbish on highway.] 

hearing of a complaint, under Highway 
Act, 1835 (c. 60), 8. 73, for leaving rubbish on a 
liighway after notice to mnove it, delt., who 
w^ the owner of tin* land on both sides of the 
alleged highway, denied it to be a highway ; &, 
as lie claimed the soil subject to a private riglit 
of w'ay only, ho cont ended that the justices ought 
not t() adjudicate in tlie matter, ou the ground 
that title to land came in question : — Held : the 
pbjtH'tion was untenable, for that the justices had 
jurisdiction under the statute to determine w hether 
the road was a higliway or not.- Wiixiams i\ 
Adams (1862), 2 R. S. 312 ; 31 U J. M. C. 109 ; 

^10^8^9 ; J - 1’. 180 ; 8 .lur. N. 8. 816 ; 121 
^nvotatunjs : - Folld.Ji. r. Ypwiig White (18S3). :>2 L. J. 



17^, Deposit of materials on high- 

way.]— A local Act gave jurisdiction to justices 
over the olTeneo of “ throwing or laying down 
stones, iron, etc., or other materials in a street.” 
A person ehorg^l with the offence maintained that 
the spot on whicli iron had been laid down was his 
private propertv, free from any right of way, & 
the justices declined to adjudicate i--Held : their 
jurisdiction was nt>t ousteil, os the statute gave 
them jpower to determine what was a street. — 
R. V. \ovvQ & White (1883), 62 h. J. M. O. 65 ; 
47 J, P,619, D. 0. 

Apld. U. r. Smith Pntebard (1883), f»2 


L. J. M. C. 56, n. Beld. R. r. SbolBold Recorder (1888), 
52 L. J. M. C. 78; Openshaw v. Pickering (1912), 11 
L. G. 11. 112. 

1744. Encroachment.] — ^An informa- 

tion having been laid against P. under Highway 
Act, 1804 (c. 101), s. 61, for encroaching on 
a highway, the justices decided on evidence 
given that a claim of right set up by P. to the 
land alleged to have been encroached upon by 
him was bond fidct & thereupon refused to hear 
the case on the ground of want of jurisdiction. 
Complainant having applied under Justices Pro- 
tection Act, 1848 (c. 44), s. 6, for a rule for the 
justices to show cause why they should not hear 
& determine the case : — Held : the application 
was properly made, the statute not being limited 
to cases m which the justices need protection in the 
performance of their duties. — R. v. Phillimore 
(1884), 14 Q. B. D. 474, n. ; 61 L. T. 205 ; 48 
J. P. 774 ; sub nom. R. v. Pilling, 32 W. R. 693. 
Annotation : — FoUd. It. v. Biron (1884), 14 Q. B. D. 474. 


-.] — R. V. Bradley, No. 

Playing games on heath.] — 


1746. 

1532, ante. 

1746. 

R. V. Smith Sc Pritchajid (1883), 62 L. J. M. 0. 
66, n. 

1747. Erection of showcase on foot- 

way.]- -Opbnsuaw V. I^CKERING, No. 278, ante. 

1748. Effect of adjudication — As to fact of high- 
way — Action against magistrate.] — Under High- 
way Act, 1835 (c. 50), 8 73, which enacts that if 
any timber, etc., is laid upon any highway so as 
to bo a nuisance, & shall not after notice bo 
remov<»d, it shall be lawful for the surveyor, by 
order in writing from a justice to remove the timber, 
etc., an order of a justice, reciting that pltf.’s 
timber was laid on the highway Sc directing its 
removal, is conclusive to show that the locus in quo 
was a highway, so that pltf. in an action of trespass 
against the Justice who made the order cannot 
dispute his jurisdiction on the ground that the 
locus in quo was not a highway. — Mould v. 
Williams (1844), 5 Q. Ji. 469 ; 1 Dav. & Mer. 631 ; 
2 L. T. O. S. 369 ; 1 14 K. R. 1 326. 

Annotations It. r. Hirkling (1845), 7 Q. B. 880 ; 

Lin(}Ba> r. Lrivrh (1818), 12 Jiir. 280 ; Nc>\bold r. Colimaii 
(1H:>«). 10 L. T. O S. 4RS ; Hr Baker (1857). 2 H. & N. 
21U; Dikou r. ChoRWr (1006), 70 J. P. 380. Mentd. 
Uevfll r. Blake (1872), L. It. 7 C. 1>. 300. 


1749. Jurisdiction to convict surveyor — Failure 
to obey order for removing obstruction — Highway 
Act, 1835 (c. 50), s. 73.] — Defts., who were 
magistrates, directed pltf. a surveyor of highways, 
to remove a certain musance from the highway, 
Sc to fence a pit that was dangerous. Sc, on his 
neglecting to do so, convicted him in a penalty 
for having wilfully neglected his duty in not 
removing, or causing to be removed, certain 
nuisances in Sc upon a certain highway in the said 
parish, etc., Sc not duly guarding a dangerous pit 
lying on the highway ” : — Held : the conviction 
was not warranted by sect. 20 of above Act or by 
above sect. Sc it could not be supported. — ^M organ 
r. Leach (1842), 10 M. Sc W. 558 ; 12 L. J. M. 0. 
4 ; 7 J. P. 242 ; 152 E. R. 693. 

1750. Jurisdiction to dismiss summons — Under 
Probation of Offenders Act, 1907 (c. 17), s. 1 (1) — 
One stallholder only proceeded against.] — Where a 
person is charged with obstructing the footway 
oy means of a stall, the fact that other persons 
against whom no proceedings have been taken are 
committing the same offence in a worse form is an 
extenuating circumstance within above sub-sect. 


o/.J—Oii a complaint by the chair- : — lltld : under Con. 8tat. c. 80, Xeasanoee under «. 15 , — Powkr v. 

man of »t. John e MunlclptU Council s. 28. the magtotrat© has jurisdic- Hunt (1892), 7 Nflid. L. R. 584.— 
against deft, lor not laying a sido* tion to try complaints for the non- NfXJD. 
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Pakt IX. — ^Nuisances and Ebmedies. 


entitling the justices to dismiss the summons* — 
Dunning v. Tbainer (1909), 101 L. T. 421 ; 73 
J. P. 400 ; 25 T. L. B. 668 ; 22 Cox, C. C. 170 ; 
7 L. O. R. 910. 

Jurisdiction to order removal of obstruction.] — 

See Sub'sect. 1 , B,, ante* 

Jurisdiction to state special case.] — See Magis- 
trates. 

B* Who may InstUvie Proceedings* 

1761. Under Highway Act, 1835 (c. 60), s. 72— 
Any person.]— Back v* Holmes, No. 1348, ante* 

1762. Under MetropoliUn Police Act, 1839 (c. 47), 
s. 60 — Any person.] — Allman v* Hardcastle, No. 
1435, ante* 

1753. Under Metropolitan Paving Act, 1817 
(c. xxix), ss. 66, 123— Necessity for authority in 
writing.] — Sect. 123 of above Act, which em- 
powers justices to proceed on the complaint of the 
persons having the control of the pavements or 
of any person appointed in writing for tlie purpose 
does not apply to proceedings under sect. 65, which 
enables justices to entertain proceedings for street 
obstruction on the complaint of one or more 
credible witnesses, & therefore in proceedings 
under sect. 66 complainant need not bo authorised 
in writing to m^o the complaint. — Keep v* 
Alexander (1909), 101 L. T. 430 ; 73 J. I*. 423 ; 
7 L. O. E. 894, D. C. 

C. Form of Order* 

See, now. Highway Act, 1835 (c. 50), s. 118, & 
Schedule of Forms ; as to Schedido, Forms 20-25, 
see, now. Summary Jurisdiction Act, 1884 (c. 43), 
8. 4. 

1764. Highway Act, 1739 (c. 78) — How far forms 
obligatory.] — (1) An order made by justices of 
peace under above Act, for stopping up an old 
footway A sotting out a new one, must follow the 
form prescribed in the schedule annexed to the 
Act, & sot forth the length & breadth of the new 
footway ; otherwise it is no answer to a justifica- 
tion of a right of way pleaded to an action of tres- 
pass qiiare clausum fregit brought by the owner of 
the soil over which the old way led. The Act 
requires, that the form set forth in the schedule 

shall l>e used on all occasions, with such additions 
& variations only as may be necessary to adapt 
it to the particular exigency of the case.’* Under 
these words a material variance from tlio form 
prescribed is fatal, & may bo taken advantage 
of in a collateral pix>ceediug. 

(2) The soil was not vested in trustees of turn- 
pike road, but remained in the pei'sons who were 
entitled to it before the Act passed by which they 
were appointed. The trustees have only the con- 
trol of the highway (Kenyon, O.J.). — Davison v. 
Gill (1800), 1 East, 64 ; 102 E. B. 25. 

Annotations: — As to (1) Retd* Oos» v, Jocknun (1800). 3 

Ksp. 198; II. V. MUvcrtoii (1836). 5 Ad. & Kl. 841; 

Catt4>rall v. Swe<3tmaa (1845). 4 NoIch of Oasos), 222. 

As to (2) Apprvd. Galbreath v. Armour (1846). 4 Dell. 

Sc. App. 374. Bald. Badger v. South Yorkshire liy. dc 

lUvor Dun Co. (1858). 1 E. &; E. 359 ; Sulitibuiy v. U. N. 

Ky. (1858). 5 C. B. N. S. 174. 

1766. .]— 13 Geo. 3, c. 78, s. 80. 

prohibits the removal by certiorari into this ct., 
of any proceedings had in pursuance of tliat Act. 


Where an order was made by two justices, & 
conhnned by the sessions, for diverting a road, 
professedly imder the authority of, but, as was 
alleged, without pursuing all the formalities 
required by the Act : — Held : the certiorari W4is 
st ill taken away ; & after the proceedings had been 
in* fact removed, the ct. quashed the certiorari, 
quia improvide onanavit, & refused to discuss the 
sufficiency or insufficiency of the order. Qu* : 
whether an order for diverting & turning an old 
road, need set out the names of owners of the 
land through which the new road is proposed to 
be carried. — B. v* Casson (1823), 3 Dow. & By. 
K. B. 36 ; 1 Dow. & By. M. 0. 486. 

Annotations: — Distd. Jl. v. Somersetshire JJ. (1825). 6 

Dow. Ac Ky. K. H. 460. Rrid. K. v. Gambrldgshii^ JJ. 

(1835), 4 Ad. & Kl. Ill ; K. r. (Jook (1841 ). 6 Jur. 1181. 

Quashing proceedings for want of form.]— 

Highway Act, 1835 (e. 50), s. 107 ; Ihiblic Health 
Act, 1875 (c. 55), s. 262. 

D* Removal of Obstruction* 

See Highway Act, 1835 (c. 60), ss. 05, 00, 73 ; 
& compare Public Health Act, 1925 (c. 71), s. 23. 
See, also, Nos. 1661, 1662, ante, 

E* Time for Commencement of Proceedings* 

1756. Recovery of penalty — Six months after 
date of encroachment -Under Highway Act, 1864 
(c. 101), s. 51.] — If an encroachment be made 
upon a highway by erecting a fence within fiftt'cn 
feet from the c(‘nti‘e thereof, the penalty must bo 
proceeded for under the above sect., within six 
months after the erection of the fence, & it is not 
a continuing offence. — Banking v* Forbes (1860), 
34 J. P. 486. 

Annotation : — Apprvd. Coggins v. Bonnot t (1877), 2 0. J*. D. 

568. 

1757. How reckoned Highway Act, 

1864 (c. 101), s. 51,] -Under the above sect., 
the encroachment is not a continuing offence, do 
the six months’ limitation created by Summary 
Jurisdiction Act, 1848 (c, 43), s. 11, commences 
from the completion of such building or fence. - 
Coggins v. Henneft (1877), 2 C. P. 1). 568. 
Annotations : — Confd. llydo r. KdIwihIIo (1H84), 52 L. T. 

760. Mentd. liumball v. Hchmldt (18S2). 8 Q. B. D. 

603. 

1768. Turnpike Roads Act, 1822 

(c. 126), s. 118.] -By 9 Gw. 4, c. 77, s. 18, no 
per8<)n may bo convicted of an offence against 
Turnpike Hoads Act, 1822 (c. 126), s. 118, which 
enacts that any pc^rson causing an on('roachnient 
within a ccuiain distance of the ceritrt^ of a turnpike 
road shall be subject to a penalty, after the 
expiration of six months from tlio time when such 
offence shall have been committed. The period 
of six months mentioned in the 8(‘ct. begins to 
run from the time that a substantial encroai’hment 
of the highway has been caused, & not from the 
final completion of the encroaching building or 
other encroachment. — Hyde v, Entwtstle (1884), 
62L.T.760; 49 J. P.617. 

F* Appeals* 

See Highway Act, 1835 (c, 50), s. 105, &, now, 
Summary Jui^iction Act, 1884 (c. 43), s. 4, 
ached. 


PART IX. SECT. 8, SUB-SECT. 7.— C. 

m. ObSbnwlixm of MgKioay .] — A eon- 
▼ioUon for obatractlng a highway is 
bad. unless it appears on the face of it 
that the place where the alleged 
obstmoUon took place was a highway. 
— R. V* Bbittain (1845). 3 Kerr, 614.— 
CAN. 

n* Continuing >l^*l~’*Ooaviction by 


a magltftrato for obetrucUng a lilgh- 
way, Sc order to par a continuing fine 
until the removal of such obstruction : 
afield : bad.— K. v* Huber (1858). 15 
U. C. n. 589.— CAN. 

PART IX. SECT. 8, SUB-SECT. 7.— D. 

o. Commissifmer*s duty .) — If a road 
is laid out over land on which a 


fence is standing it Is tlu) duty of the 
oomr, of highways to remove the fence. 
— Morhisun (1848), I All. 203. 

PART IX. SECT. 3. SUB-SECT. 7.— F. 

p. On guesHon of evidenco-^msral 
rule. J— Deft, was convicUnl at a re* 
oorder’s ot. upon an lndi(*tment for 
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Sect* X- - Kemrdiea : Siih-secl. 7, F, Parts X, 
XI^ SrH.JA 

1759. Notice of appeal - Service on all convicting 
Justices “-Service on surveyors Insufficient.]^ — A 

party convicted by two justices in special sessions 
under Highway Act, 1 h;J5 (c. 50), ss. 47, 103, on 
information by one of the surveyors, cannot be 
heard on appeal to the quarter sessions under sect. 
105, unless ho hfis served notice on both the 
convicting justices. It is not sufficient that he has 
served notice on the surveyors, & has also served 
a notice on one ol the justices, addressed to both, 
which that justice has transmitted to the clerk 
of th(* special sessions, with an observation to him 
that lie will know how to act upon it. — U. v. 
Hkdpoudhhirk JJ,, 7fc Fostkii (1339), 11 Ad. El. 
134 ; 3 Per. A Dav. 21 ; 9 H. J. M. (3. 8 ; 3 J. P. 
730 ; 4 Jur. S5 ; 1 1 3 E. Jl. 30,5. 

AnmitottoriH, CoQSd. It. ■»'. (’lichlilie JJ. (1840), J1 AO. U, 
Kl. 1.10 : It. r. Itulinjr of YoikHhirc JJ., lie Liirin 

(jxr,), 1 4 Ji. J. :m. 111. Refd. II. r. (jlamoigariBhiu* JJ., 

i / It. Ai>pl<irate, II. V. (iluiiioiKaiiHhJio JJ., Kx p. EvauH 
()8Ji‘J), .'u; Sol. Jo. 2 : 12 . Mentd. South StatTordhhii'o 
Wateiwoiks (’o. r. Stone (1H87), 60 L. J. M. O. 122. 

1760. Appeal against acquittal - Offence under 


Highway Act, 1836 (c. 60), s. 72.]— A summons 
under above sect, against a person for wilfully 
obstructing a highway was dismissed by a justice : 
— Held : informant had no right of appeal under 
sect. 105 of above Act against the acquittal 
of accused. — R. v. liONDON County Keepers op 
THE Peace & JJ. (1890), 25 Q. B. D. 357 ; sub 
nom, R. V, London JJ., Ex p, Fulham Vestry, 
59 L. J. M. C. 146 ; 63 L. T. 243 ; 55 J. P. 56 ; 39 
W. R. 11 ; 0 T. L. R. 389, D. 0. 

Annotations : — Apld. R. v. Writfht, Ex p. Bradford Corpn. 
(11107), 72 J. P. 2.3. Beld. Fo88 v, BcHt, 11900] 2 K. B. 
105. Mentd. stokes t». Checkland (1893), 9 T. L. 11. 235 ; 
Stokes V. Mitchcson, U902J 1 K. B. 857. 

Removal of proceedings by certiorari.] — See 

Highway Act, 1835 (c. 50), s. 107 ; Public Health 
Act, 1875 (c. 55), s. 262, & generally ^ Crown 
Practice, Vol. XVI., pp. 398 et seq. 

■ Effect of statutory restriction.] — See 

Crown Pkactk r, Vol. XVI., pp. 438, 441, Nos. 
3029, 3002-3065. 

Difficult points of law Involved .] — Compare 

Crown Practice, Vol. XVI., p. 410, Nos. 2632- 
2636. 


Part X. — Interference with Highways under Statutory 

Powers. 


1761. Liability to maintain reinstated road.] — 
Deft., under a contract with the Metropolitan 
Hoard of Works, opened a public highway, not 
being a turnpike road, in a mi'tropolitan parish, 
for the i)urpo8e of constructing a sewer; some 
months after th(» work w^as tinished, damage 
ensiled tf» from his horse stumbling in a bole 
in the road. The filling in of the road bad been 
properly done by doff ., A: the bob* was owing to the 
natural subsidence of flH» inatorials, wiiich some- 
linies takers plac(*, to a greater or les.s degree, six 
iiionf bs or lt)ngor afUn* su< h an excavation has been 
filled in ; ifvUi : (left. Wiis not liable to plif. for 
the damage ; for there w'as no obligation on deft, 
by common law or stat u1 e to do more t lian properly 


reinstate the road. —H yams v, Wjsbster (1808), 
L. R. 4 Q. B. 138 ; 0 B. & S. 1016 ; 38 I.. J. Q. B. 
21 ; 17 W. R. 232, Kx. Ch. 

Annototwo Reid. C’ox V. l^iddliiKrtori VcHlry (1891), Cl 
L. T. 5C({. 

Rights of electricity undertakings.] — See 
Electric Lighting, Vol. XX., p. 201. 

Rights of gas companies.] See Gab, Vol. XXV., 

pp. 471 it s*q. 

Rights of sanitary authorities.] See Sewers A. 
Drains. 

Rights of tramway undertakings.]- See Tram- 
w^ays & LuiiiT Railways, 

Rights of water undertakings.]— .SVc Water 
SUPRI.Y. 


Part XI. — Excessive Weight and Extraordinary Traffic 


8i:( T. L- excessive WEIGHT. 

Sec Highways & Tx)Coinotives (Amendment) 
Act, 1878 (c. 77), s, 23, as amended by Ixicomo- 
tivos Act, 1898 (c. 29), s. 12. 

1762. What amounts to excessive welght-- 
Abnormal weight on particular road.]“- Pickviring 
Lythe East IIiouw’ay Board r. Baiuiy, No. 1780, 
post, 

1763. Traction-engine— Within limits 

of Highways & Locomotives Amendment Act, 
1878 (c. 77), $. 28.| — Highways A: Locomotives 
(Amendment) Act. 1878 (c. 77), s. 23, enacts that 
wheiH? by a ceitillcote of their surveyor it appears 


to the authority w^hich is liable to repair any high- 
w^ay that, “ having regard to the average expense 
of repairing liighways in the neighbourJiood, ex- 
traordinary expenses have been incurred by such 
autJiority in repairing such highway, by reason 
of the damage caused by excessive weight passing 
along the same , or extraordinary traffic thereon,*” 
the authority may recover in a summary manner 
the amount of such expenses from the person 
by w hose order the weight of traflk* has been con- 
ducted. Applt. used on a highway a locomotive 
engine & waggons in order to carry goods & 
materials for the ordinary puiposes of his estate. 


ft nulHfttUH) 111 obstruct ins n hi^grhwfty. 
The evldciUH) was coiitnmlctory. The 
ct.. on ut>{>eAl, dlir<diHl a now tnal, 
wntrary to the usual rule, i^hieli was 
ftthmuHl, that Huch appeals will not 
Ik) entertained upon quest ions of 
evidonw. — H. r. McLean ( 1803), 22 
U. V . H, 443.— OAN, 

Q. Cases heard wtthcsd iwry — J>aty 


of AppitUde fViirf.) — In cases heard 
without a jury, tho ap|H*ai is not 
jr«»M'rnod by the rules applicable to 
new trials afUT a trial A: verdict, but 
tho duty of the et. is to rt*hear the case 
upon the materials before the trial 
Judire. with such other materials as it 
may have decided to admit. The ct, 
must then decide the case, not dts- 


resrardiiifir tho judspiient api>eale<l 
from, but carefully weialdiuf & 
coiislderiiiflT it, Ac not shrinklxtR from 
o\enu)lug it if on full consideration 
the ct. ooines to the conclusion that 
the judmueut is wroni?. — T urnbull v. 
(JORBETT, O’BRIBK t>. CORBETT (1912), 
11 K. L. n. 67 ; 41 N. B. B. 284.— 
GAN. 
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Part XL — ^Excessive WEioirr and Extraordinary Traffic. 


The engine was constructed & used in accordance 
with Locomotives Acts, 1861 (c. 70), ^ 1806 
(c. 83), & the we^ht of the engine ^ the width of 
its wheels were in compliance with Highways 
Locomotives (Amendment) Act, 1878 (c. 77), 
s. 28. Justices having made an order for the pay> 
ment by applt. of a sxim to cover extraordinary 
expenses incurred by the highway authority by 
reason of the damage caused to the road by the 
use of the engine waggons. On a case stated 
by the justices ; — Held : the question of what 
was “ excessive weight “ extraordinary traffic ** 
within sect. 23 of the latter Act must be deter- 
mined with reference to the ordinary traffic of 
the road, & its capacity for bearing weights, 
not wiili reference to abnormal traffic merely, 
or to weight in excess of that authorised by statute, 
& therefore the oidcr of the justices was rightly 
made. 

The words in sect. 23, “ the average expense 
of repairing highways in tlie neighbourhood ’* 
are not the absolute test of ascertaining the damage 
to the particular road (caused by “ excessive 
weight *’ or “ extraordinary traffic ’* thereon, but 
merely an element in the calculation. — Avrland 
(I^iiD) V, Luc’AS n 88 ()), 6 C. r. J). 351; 41) 

li. J. Q. B. 613; 42 L. T. 788; 44 J. P. 360; 
28 W. K. 571, C. A. 

Anrujtations : — Apld. Walllttfrlim r. Tlonkius (1880), 6 
Q. n. D. 20G. Consd. Oab Light & Coko Co. r. St. Mury 
AUImiIb, Ki'nHingtou Vestry (1884), Cab. ic lOl. 368; 
Ktherley Clruage Coal (’o. r. Auckland District IJigloNuy 
Hoard (1893), 69 L. T. 286; UiH v. Thomas, 11893] 
2 Q. 11. 333; Sheptoii Mallet 11. D. C. r. Wainwriglit 
(1908), 72 J. J’. 4r)9 ; Weston-HUper-Mare V. C. v. Hutt, 
11919] 2 Ch. 1. Raid. Pickering Lythe Kust Highway 
Board v. Barry (1881 ), 8 Q. B. I). 59 ; Toiibiidge Highway 
Board r. Sevenouks Higliwiiy Board (1884), 49 J. P. 
340 ; B. r. Kast 6c WW India Dock Co. (1888), 60 L. T. 
232; Wycoinho B. C. r. Smith (1903), 67 J. P. 7.5; 
Hemsw’orth B. D. C. r. Mieklethwaite (1901), 68 .1, P. 
345; High VVieomhe it. D. C. e, Paliiu r (1905), 69 
J. J*. 167. 


1764. - & trucks.] - Juslices 

having made an order charging the expenses of 
i*epairing a liigliway upon applts. as being extra- 
ordinary expenses within Jligliways A Locomo- 
tives (Amendment) Act, 1878 (c. 77), s. 23, it 
ajipeared that the higliway communicated at 
either end with main roads, & was principally 
used by farmers At occupiers of land adjoining it 
for ordinary farm traffic. Applts. having been 
employtsl to convey a quantity of manure to a 
farm adjoining the road, carrie<l it thei’e by means 
of a traction engine At trucks, the engine weighing 
8 At the truck 5 tons. The road, which had not 
been prepared for, At was not adapted to, the 
weight of traction engines, was, in consequence 
of such traffic, i-cndered unlit for use. The car- 
riage of fami materials At produce by traction 
engines was usual in the neighbourhood, though 
not upon this particular road ; — Held : the order 
was right, the passage of traction engines At trucks 
being “ extraordinary traffic ” upon th(j particular 
road.— B. V. Ellis (1882), 8 Q. B. D , 466 ; 30 
W. K. 013 ; sub nom. Ellis r. Maidstonk Hural 
Sanitary Authority, 46 J. P. 295, 1). C. 

Annotaiions : — FoUd. Whltfbread t?. SevenoakH Highway 
Board, (1892J I 6. B. 8. Apld. Kthorley tk>iU 

(Jo. r, Auckland Dwlrict Highway Board (1893), 60 L, T . 
286. Consd. Dorard r. Koiit County ('’ouncil, 118071 1 
Q. B. 351. ]^td. Hill V, Thomoa, ilh03J 2 Q. B. 333 ; 

combo K. O. r. Smith (1993), 67 J. P. 7.5; High 
Wycombe It. D. C. r. l*almor (1005), 00 J. P. 167. 


1705 , ,] — I>ltfs., who wei-e the 

road autliority within their district, were also the 
owners of the water mains beneath the roads. 
A duly licensed traction engine belonging to deft., 
weighing upwards of 10 tons, Ac drawing three 
trucks, oroke the water main under one of the 


streets for which pltfs. wore the load authority. 
The main hod been laid at least thiily years, but 
w^as found as a fact to be sufficiently strong & 
well laid to withstand the pivssuio of the oiniiiiary 
traffic of the district. Pltfs., had b('en guilty of 
no neglect or default in the execution of their 
duty as the road authority, Ac neither deft, nor his 
servants had been guilty of any neglect or want 
of skill or care in the construction or user of the 
traction engine. A county ci. judge feimd that 
the injury was caused by the excessive weight 
of deft.’s traction engine, Ao that deft. W(is liable 
for the cost of repairing the broktui water main ; 
’-Held: in using au exceptionally heavy loco- 
motive deft. WJis exorcising his light Ih.# use the 
highway in a way that was not nc'ccssary in iirtler 
to enable him to enjoy it, tin* decision was right. 
— (TiK’HKSTKH (\)HPN. V. POSTIOIL 119061 I K. IL 

167 ; 75 L. .7. K. B. 33 ; 93 L. T. 750 ; 70 .1. P. 
73 ; 54 W. K. 199 ; 22 T. L. H. IS ; 4 L. tl. H. 
205. D. C. 

Antwfafiojt>< : Apprvd. BiomU y B. D. ('. r. C’rt>>iluu C’onm. 
(1907), 21 T. L U. 132. Reid. Wmhbonmgb I'. l>. P 
r. Bariihl(‘> British ('o'i>i). Soc. (1911). Ill L. T. 129 ; 
SharI)nc^s Now DocKh lOoinrhlcr 8: Birmmglmm Num- 
gation (*o. v. A.-lL, 11915] A. P. 654. 


1766. How estimated Not aggregate weight 
Conditions under which weight carried.) (1) Upon 
the liearing of a conqilaiiit made by a highway 
board under ilighwa\s Sc Locomoi ives (Amend- 
ment) Act, 1878 (c. 77), s. 23, for 1 In* purpose of 
recoveiiug from aiipll. extraordinary I'xpcnscs 
incurred by the board by reason ol traffic con- 
(lucted by him, it appeared that In* Wiis owin'i* 
or occiipi(‘r of st^one quarries in the district, Sc 
that the stone W'as conveyed in ln*avy loads oy(*r 
the highways, so as to make tin* cost of rejiairing 
them much larg(*r than if they had been sui>j(*ct 
to ordinary agricultural t rattle ; but that t in* st-oin* 
traffic w«'is a recjognised business in llie neighhour- 
liood, At tin* waggon-loads of tin* usual weight 
in sueh traffic. The justices Jiaving upon tln‘s<^ 
facts found, llrst, that the traffic uas not (*xtra- 
ordinarv, s('coinlly, that the weights were exces- 
sive, A* thirdly, that the expense's were (‘xlra- 
ordinary ; — //c/r/ ; the lirst liriding, which was 
warranted by the evidence, showed that the 
expenses weTO not “ (*xtreu>j'dinary ” wdthiii the 
sect. At they could not be recov<*rt*d from applt. 

(2) In determining wlu*tln‘r “ <‘Xi*esHive w'eiglit 
has be(‘n earri(*d ah^ng a road, tin* justices are to 
consid(*r not what is the aggregate* w'e*ight, but 
what are the* conditions under which siicli weight 
has been carri(‘eL WALMNOTeiN r, I leiHKiNS (1880), 
6 Q. B. 1). 206 ; 43 L. T. 597 ; 45 J. IL 173 ; 29 
W. B. 152; mb nom, WALMNemiN r. lleisKiNH, 
Stonr I*. JleisKiNH, PicTeiu r. Hoskins, 50 J. 
M. C. 19, 1). C. , , 

Anm^Uitions:-’ As io App^d. Baglan 

B. c. En«t &: WchL Bulla Dock 60 L. 1 . 232 , 

(loirionyibi B. D. c. r. * V / iiL' 

Lotlbury K. (L Somem*t (1915), 84 L. J. K. B. 12»7. 
Bold Tonbrbigo Highway Buaid v, Kovciiouks Higliwuy 
Board (1881), 49 J. J'. 340 ; Ktbcrlcy (Jiuiigo (oal (o. 
V Auckland liiHlrlct Highway Boanl (1893), 69 L. 1. 
286. to (2) Reid. Ktherley .^^ango Ckial ( o. «’• 
lATiil Dihtrict Highway Hoard (1893), e>9 Ji. J. 286. 
]%neraUu, Reid. fjiW r. ThoniuH, 11X93] ‘2 B. 333 ; 
WJiTal Highway Board r, Newell, I189jj 1 Q. B. 827 , 
A -J. V. VcMilt. 11905] 2 K. B. 100. 

1707, Pressure per square inch of wheels.] — 

Uemsworth Bural District Council v. Micklk- 
TH WAITE, No. 1790, j 

1700, Period to be considered — More than 

one year.]— Ukmh WORTH Bural District Council 
V. MiCKidSTHWAiTK, No. 1790, ymst ^ ^ 

Distlng^hed from extraordinary traffic.]— iScc 

No. 1771, pCMrf. 
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Sect* 1.— Excewive weight Sect 2 : Sub-eecte. 1, 
2dB?3.] 

Excessive weight on bridges — Provision of bridges 
of sufficient strength .] — See No. 27X5, post 
Recovery of expenses .] — See Hect. 4, post. 
Excessive weight as public nuisance — Indictment.] 

— See Part IX., 8cct. 3, sub-sect. 6, ante. 

1769. Damage to pipes laid in subsoil.] — Gas 

Light & C.’okk Co. v. 8t. Mary Abbotts, Ken- 
8INOTOK, VEMTitv, No. 1608, ante. 

1770. ,] — ('iircHKSTBR CoRpN. V. Foster, 

No. 1500, ante. 


Sect. 2.- extraordinary TRAFHC. 

SuB-isKCT. 1 . — In General. 

Sec IliKhways & Ix)coinotivcs (Amendment) 
Act, 1878 (c. 77), b. 23, as amended by lAOComotives 
Act. 1808 (c. 20), 8. 12. 

1771. What constitutes extraordinary traffic — 
General rule.] — Under the above sect, [liighways 
At Jiocomotives Amendment Act, 1878 (c. 77), 
8 . 23], “ extraordinary traflic *’ as distinguished 
fi-om “ excesHive weight ” includes oil such con- 
tinuous bi re|K*at(‘d user of a road by a person’s 
yehicies #is is out of the common order of traffic, 
& as may be caicula^d to damage the highway & 
increase the expenditure on its repair. “ Extra- 
ordinary traffic ” is the carriage of articles over 
tlie road, at eitiior one or more times, which is 
so exceptional in the quality or quantity of the 
artich*8 carried, or in tlio mode or time of user 
of the road, <18 substiintially to alter or increase the 
burden imposed by oinlinary traffic on the road, & 
tiiereby to cause damage Ac expense beyond what 
IS common. The mere user of the road, however, 
by one person more than otliers does not consU- 
tuiio “ extraordinary traffic ” even though it be 
that user which pi^uces damage to the road ; 
tlie traffic must be extraordinary as regards the 
ordinary user of tlie road by all who use it, & 
not merely large as compared witli the traffic put 
on it by other persons. — II ill r. Thomah, 118931 2 
Q. H. 333 ; 02 L. ,T. M. C, 101 ; 09 J.. T. .5,53 ; 57 

i 42 W, K. 85 ; 9 T. L. U. (H7 ; 4 K. 

506, C, A. 

*11 WUu'iloy ClrauHr*' C"o. r. Au<-kland 

Jllffhway Hooni, llSttlj i g. \\. 37, Conid. Woivor- 
Uaiupton rorpii. 1). Salop ( ounty Council (ISttrO, 64 
f m Norfolk C<»unty('ouncU r, iirocn (1U()4), 

Council V. Kent Coal Con- 
ootiHiotiH (1(108), 7i J, 1*. ft07, Apld. Ledbury It. C. v. 
^unjrHot (lOiM, 84 I.. J. K. B. 1207. Apjrvd. Butt v. 
JJrHtoii-HniH'i Maro C, C’.. (10221 1 A, O. 340. Refd. 

JAyoomJw K. r. Smith (1003), 07 J. P. 7.0; Blifh 

\\ycomho B. l). c. r. Palmor (1005), 60 J. V, 167; 
Golrionjdd K. I). (\ r. Gitten (1008), 72 J. P. .321 ; 
Hhoptoii Mullet B. J). C. r. Wninwriaht (1008), 72 .1. 1*. 

Coiuioilr. I’tppcr & Ilollla 
I 'i*>r«borough U. D. C. r. Barnsley 

*** Oxford Kloutric Tramways, (1017J 2 K.B. 

1772. - ,] — Applts., who were quarry 

owners in the neighbourhood of a r€<sidential 


town, had for many years conveyed lime Ac coal 
to from the town by a country road. In 1913 
they substituted a steam waggon & trailer, which, 
when loaded, weighed in the aggregate 20 tons, 
for horse-drawn waggons of a maximum wei^t 
of 3 tons, Ab in 1016 they introduced on to the 
road, a second steam waggon Ale trailer. There 
had been no abnormal increase in the volume of 
applts.’ traffic. In recent years the substitution 
of mechanical for horse traction by quarry owners 
had become general in the district. In Feb. 
1917, resps., the urban authority, brought on 
action against applts. to recover extraordinary 
expenses alleged to have been incurred by them 
during the previous twelve months in repairing 
damage caused to the road in question by exces- 
sive weight Ac extraordincuy traffic by reason of 
api)lts.’ user of the road. This road was not a 
main thoroughfare & was not made up so as to 
bear the excessive concentrated weight of applts.* 
steam waggon Ac trailer, Ac, apart from appits.’ 
traffic, ht'avy motor traffic had not become part 
of the ordinary user of the road : — Held : having 
regard to the character of the particular road, 
the use by applts. of the steam waggon Ac trailer 
constituted extraordinary traffic thereon in 1913, 
Ac the continuance by applts. of that mode of 
traction since 1013 had not altered the character 
of the traffic. 

(2) The question whether traffic put upon a 
road is extraordinary .... is a question of fact 
(IaORD Gave). — Butt (Henry) Ac Co. v. Wehton- 
super-Makk Urban Disrnicr Council, [1922] 1 
A.C.340; 91L.J.rh.305; 86 .LP. 113; 38T.L.R. 
406; 66 Sol. ,lo. 332; sub nom. Weston-super- 
Mare Urban District (Council v. Butt (Henry) 
Ac (’o., Ltd., 127 L. T. 34 ; 20 L. G. R. 397, H. L. 

1773. Question of fact.]-- It is a question of fact 
in each case whether particular traffic upon a road 
is “ extraordinary ” or not. The haulage of 
timber along a road may constitute? extraordinary 
traffic within Highways Ac Lt>comotives (Amend- 
ment) Act, 1878 (c. 77), s. 23, although timber- 
growing, timber-felling, & timber-hauling is a 
recognised industry in the district in which the 
road is situate. — Geirionydd Rural (Council v. 
Green, [1909] 2 K. B. 846 ; 78 L. J. K. B. 1039 ; 
100 L. T. 418 ; 73 J. P. 137 ; 25 T, L. K. 282 ; 

7 L. O. R. 308, C. A. 

AnnotaHona : — ^Apprvd. Butt v. WcHton-super-Maro U. D. O. 
(1822] 1 A. (\ 340. R^. Ledbury 11. C. v. Bomerttot 

(1015), 81 L. J. K. B. 1397. 

1774. ,] — Barnsley British Co-opera- 
tive Society, I/td. v. Worsborougu Urban 
Council, No. 1849, post. 

1776. .] — Butt (Henry) Ac Co. v. Weston- 

super-Mare Urban Distiuct Council, No. 1772, 
ante. 

1776. Whether condition of road considered.] — 
A.-G. V. Sixjtt, No. 1499, ante. 

1777. Distinguished from excessive weight — 
Highways Ac Locomotives Amendment Act, 1878 
(c, 77), s. 23 .] — Hilt, v, Thohas, No. 1771, ante. 


PART XI. SECT. 8. SUB4UBCT. 1. 

i Ti. nfnstitutcs extnun'dinanf 

— Traftto mHXMKltated a 00 m- 
l>loU\ altliough not an iinmodlate, 
renewal of many of Uio irimtilte notta in 
the streote. lu an aotlofi by the k>oal 
aiithortty to wver the coat or ropaiiina 
U»o damw?:— i/fW.* aa defendow' 
traffie had not deetroyed the streeta or 
ronderecl them dangeroua or tnoon- 
vonient for the pubUo uae, it was not 
lll^, 4c as there was no ovidenoe of 
iHWuxwioe, they were not liable at 
eommoti law for the ooat of making 


gnml the damage.— G lasgow 
o- ^ * hTD * U*»221 

*s« v.« SOOT« 

a. .] — An action was brought 

by a road authority in Sootland 
to recover damagee in rospeot of 
Iniury oauaed to roads by the carriage 
over Ihom of vwy heavy traffic, lu a 
district to which Hoads & hridtm 
(Scotland) Act, 1878, dkl not extend ; 
such traffic had been oarrlcd over the 
roads for a oomddcrable nomlwr of 
years. & pnsoaulions had been taken to 
do M little damage to the loads as 
possible, oonalstent with the passage 


of such traffic, but the effect of the 
traffic was that the roads required 
repair more often than would have 
been the ease if such trafSo liad not 
passed over them : — Held : the road 
authority could not recover damages. — 
Giasqow iX>RPN. e. Barclay, Curus 
& Co., Ltd. (1923), 93 L. J, P. C. 1.— 
SOOT. 


1778 I. Question of foot.] — ^The ques- 
tion of extraordinary traffic or exoemve 
weight is a question of fact. — ^K bbrt 
CTounty OouwciL e. Flbtcukr (191C>, 
50 I. L. T. 86.— IR. 
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Extraordinary traffic as a nuisance.] — See Part , 
IX., Sect. 1, sub-sect. 6, ante. 


1733, Over period of more than one year.] — 

IlEMS WORTH ItURAL DlSTlUCr COUNCIL V. MlCKLK- 


1778. Diversion of traffic — Necessity for diversion thwaitb, No. 1790, post, 
immaterial.] — Barnslby British Co-operativk 1784. Introduction of mechanical trans- 

SoCIETT, liTD. V. WORSBOROUGH URBAN COUNCIL, port,] — BUTT (TIKNRY) ^ CO. V, WKSTON-SUPEH- 
No. 1849, post, Mare Urban Disthtct Council, No. 1772, ante, 

Increase of normal traffic.] -See Sub- 

sect. 3, post, 

1785. Unusual character of article carried - 

K»..eot. 2.-HO. rauiucTB, “““-I ■■■ 

See Highways & Locomotives (Amendment) 1786. Excessive user of road by one individual.] 
Act, 1878 (c. 77), s. 23, as amended by Locomo- w., owner of ironstone mines, sent his traffic t-< 


tives Act, 1898 (c. 29), s. 12. 


the railway station along a highway In carts of 


1779. Comparison with normal traffic in par- ordinary size & weiglit, but they maiU* about 
tuiarroad.1 — Aveland(Lord)v. Lucas, No. 1763, seventy journeys per day. The other traffic was 


ticular road.] — Aveland (Lord) v, Lucas, No. 1763, 
ante, 

1730. No substantial difference In cha- 

racter.] — Materials for building a house were car- 
ried by resp. over a highway, cc he was summoned 


seventy journeys per day. The other traffic was 
agricultural & very small, A: W.’s eart*^ caused t.he 
chief traffic there. Otlici* owruM-s of mines sotit 
their traffic by a private railway, A*, not over the 
highway in carts : - -Held : t he justiees were wrong 


under Highways & Locomotives (Amendment) holding that VV. caused extraordiimry trallh' 
Act, 1878 (c. 77), s, 23, by applts. to recover the merely because he had many carls to send. 


amount of expenses incurred by them by reason 
of the damage to the highway. Tiic justices dis- 


Semhle : the survt'yor was wrong in merely 
comparing the traffic of W. wit<h the traffic on 


missed the summons, subject to a special case in part of the highway ho was bound to n*t)air. -- 
which they found that the traffic conducted by r. Williamson (1881), 4.7 J. P. .70.“), 1). (\ 
resp. was in aggregate weight & in quantity excos- Annotations: -Consd. Ktherloy 
sive & extraordinary as compared with the 3 ;ls“' Edl’ 

ordinary traffic along the highway, which w^ Scvcuoai?H nlRhway iioaVa (issin*. .J. r. 2J i ; lAuibuiy 

agricultural traffic, that the highway had been u. r. v. Boiuei-sct (191.^), 81 L. J. K. 6. i2i)7. 
damaged thereby, that the amount expended on 
the liighway by ieason thereof was in excess of 
the average expense of repaiiing highways in the 
neighbourhood, & was an extraordinary expense* 


damaged thereby, that the amount expended on 1787. ,] — lIiLL v, Thomas, No. 1771, ante, 

the liighway by leason thereof was in escoss of • _TiKt)i»uitY ItURAr- (’oumir, r. 

the average expense of repairing liighways in the 

neighbourhood, & was ITstlsurden substontlaUy increased Closesuc- 

incurred by reason of such dain^c, but that the . „ No Increase of weight carried.] - 


I • V. Ti . For sixteen years prior lo ai»piD». iiu iuu i vmi, 

that to be expected on the highway ,, main road bolwcHui a rail- 

resp. was not liable for the ^ giding & the pumping station at thedr waier- 

. 5 L J M S a distance'^of about a niilo & a cpiarter. 
V. Bi^RY ^ P 30 w H 246 Jn 1893-4 they adopted a plan of sending a string 

8 o H D 400 : three drivers; the average number of journeys 
\Viiitobroad v. Sovoneakt* Highway Hounl. 11892J 1 Q. H. every weekday being live each way. These 
8. Overd. Hill r. ThomaH. llHo:!] 2 Q. ij. pM. followed oarh other in the sairn* track. Phey 

Ktherlcy GraDgc Coal Co. r. AucUuiid Di^liict High^^a^ hv one hoiw apics'e, tVi the individual 


28b"* were drawn by one hoi;se api(‘ee, the individual 

,tproi^ *1 Hill r THOMA«a No. 1 77 1 . dn/e. loads were not excessive. About 7,85.) tons of 

JZf«* lint neighj^uring roads generally.]-- earthed during the year ; -//j‘W ; this 

The sU.:5;:rd of 1<1 aUr- wa« 1«7« 

^ne whether traOic js “ oxtroo^inary ” wHMn ^he &orufe’r n.ad‘ Gmdoll 

Highways A J>3comotiyeH Amendment Act, 1878 ®- ^ ^ & increase tlio burden im 

(c. 77), 8. 23, is the ordinary tralTlc on the in ^ordiuarv tralllo. — Woi.VKBUAMiTof 

question, not that on other roads m tlie disArict. },®^ J Hmx'p County Councii. (18«5), (t 
Where a colliery co., in carrying «n their busi- . 43 w. U. 404 ; 1 1 '1'. I,. K. 38(5 

ness, which was the stjiple trade of the district, nn i i» j., '^op j). 

cauTOd to be conducted on a road traflic which 30 Sol. Jo. 4«9 ; 50 J. 1 • Jo. .om, i>. 
was extraordinary as compared with the ordinary 

traffic of that road : — Held : sucli traffic was 

rightly determined by magisl rates to bo “ extra- 

ordinary traffic ” within the sMt., although other sui.-himt 3 — ItKUATioN to Noiimai. In- 
coal owiera ordinarily us<>d other roads in the dm- Sub-hkct. kkuati 

trict for similar purposes. — Ltherlby (Jranqb ' * . . . * i <. 

Coal Co v, Auckland District Highway ffee Highways & Jjocomotives (Amendment 
^ARD, [1804] 1 Q. B. 37 ; «9 L. T. 702 ; 58 Act, 1878 (c. 77), s. 23, aa amendcl by Loco 
J. P.102;. 42W.1L108! 10 T. L. R. 02 ; 38 motives Art, 1808 c. 29), s. 


jji 

lighways A Jjocomotives Amendment Act, 1878 s. -T-_4 4-^, JSr iYir.rAn.a<)i flirt hlirden ifll- 


SUB-HKC’T. 3. — ilKLATlON TO NoRAtAL IN- 
C;iiRASB OK Trakpic. 

See Highways & Jjocomotives (Amendment) 
ct, 1878 (r. 77), a. 23, as amended by Loco- 


c. C|^n (lOOH), particular Tmffic hi oxtrJwirdina^ is to be dotcr- 
78 J. F. 321. Befd. Hemuworth U. p. I-* mined by comparison not merely with the other 

Hl^ M o/tho mad during the particular year, b^ 

J. P. lef ; l5)dbun' K. C. v, Bomernet (1»1H b. J. the traffic which by the time in question li^ 

K. B. 1297; Ablaifdon U. C. Oxford Electric Tramways the ordinary traffic of the roa<l. Iho 

(1917). 117 L. T. 133. 


1790. General rule.) -(1) The question wliother 


PAHT XI. SECT. S, SOB-SECT. 8. j laACABTOUB," 

,7(0 L iSSS wlu)« ™ShMaci^l» normal. "• '‘®”' 


.pmvl..o„lormou.rt,^o: Aa»tu»} 1 


riMiairomunU, fit must make reasonabio 
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Sect 2 . — Mxlraordtnary irajfw: Svh-aecU. 3 4 , 

A.&Ji,] 

standard of what is ordinary traffic for this pur- 
pose may vary from time to time. 

(2) 'Jlie principle of contributory negligence has 
no application in an action under Highways & 
JxK'omotives (Amendment) Act, 1878 (c. 77), 
8. 23, as amended by Locomotives Act, 1898 
(e. 29), s. 12, to recover extraordinary expenses 
of repairing a highway from a pei-son by or in 
consequence of whose orders extraordinary traffic 
or excessive weight has been conducted thereon ; 
but in considering the amount of the damage 
caused by extraordinary traffic or excessive weight 
tJie stiAte of tlio liighway as niaintained by the 
fiighway authority is material. 'Jhc fact tliat 
the j)resftiire per Mpiare inch of the wheels of the 
vehicles aUege<l t^» be excessive in weight is less 
than tlint of tlie i)ressiii‘e per square inch of the 
ordimu’y tralTic or weight on the road in question, 
although it is material, does not prove that the 
vehicles an* ru^t of (‘xcessive weight. Accord- 
ingly, in an action under tlie said sects., where it 
appeared that tlie county ct. judge had been in- 
lluonced by the priiuiple of contributory negli- 
gence, A& by the said arguui(‘ni as to relative 
pressures, tlic* action was sent down to the county 
ct . f( »r a new trial ; Snnble : in cstiinat ing ordinary 
traffic or W(‘Jght for th<< purpose of ascertaining 
what is ext wwjrdinary traffic or excessive weight 
on a liighway, more tlian one year’s trallic should 
lie taken into consideration, as that year’s traffic 
may be I'vttviordinary. - Hemhwoutu Hijuai. 
DISTIIUT (’<)UN(IL C. MK’KLKTIIWAITK (1001), 08 
J. 345 ; 2 L. (i. H. 1084, D. V. 

to (1) Reid. Wor'-lunoufOi th 1>. <’. r. 
naiiisl<*y hiUish hoc. (1011), 111 L. T. 42J) ; 

J^cdbiU}' l( C, r. htmuTMet (1016). 84 L. J. K. 11. 1207 ; 
Abingdoit J!. ('. r. Oxfoid Kbctnc 'rraiiovayH (1017), 
117 li. T. 1.10. Js f(t (2) Reid. A.-(l. tJ. Scott, 1100,'.] 
2 K. 11. 100 ; lliith Wvcoinbo Ji. IJ. (’. v. Palmer (1006), 
00 J. J’ 107 ; lliomlc> 11. D. C. v. Ciojdoii CVijui. (1007), 
24 T. L. J{. 102. 

1791. --- .J — llAUNSl.EY flKITIHH (’O-Ol’KltATIVE 
Houjetv, r. Wuiihiioiiouciii Uiuian Coun(’il, 
No. 1819, Jjiwt, 

1792. Increase through public requirements — 
Increased facilities for transport. ]~ln the summer 
of 1914 defts. began to run a service of motor 
oinuibuses between tw^) places a few miles apai*t 
for the earriagi* of passengt'rs, Tlie seivice was 
an hourly s<*r\ iee from eaeii terminus from 9 a.iu. 
t-o 9 p.m, A the omnibuses W(*r<* well tilled A served 
tJio needs of the dlstriet. The ix»ad along W’hich 
the omnibuses ran was in the nature of a country 
lane, the traffic on which befoixi the advent of the 
motor omnibuses consisted mainly of liglit country 
A- agricultural caiis. For tbe yeoi* iU’ter the ser- 
vice commenced the cost of repairing the load was 
nearly twice as much as it was hefoix' (lie service 
commenced, Jn an action l>y the local authority 
under llighw'a>s A Jx>comotives (Ameiulmenf) 
Act, 1878 (c. 77), s. 23, to recover the extra cost 
so incurred os iieing extraordinary expenses in- 
curnnl by them liy reason of the damage caused 
by the ext rm>ixl inary traffic of the motiir omni- 
buses:— //rW; (1) on the facts, lids new traffic 
on tlie road was not the slow A normal increase 
t)f traffic owdng to the development of the district, 
but was extraonihuATy tratllc within the sect,, 
A the fact tiiat the motor umnibu8i.*s served tlie 
I’equiremenis of the district did not ])revcnt the 
traffic from being extraordinary traffic; (2) in 
determining whether traffic is or is not extra- 
ordinary traffic no distinction in principal can 
be drawTi between tiie conveyance of persons A 


the conveyance of goods. — ^A bingdon Hubal 
Council v, City of Oxford Electric Tramways, 
I/TD., [1917] 2 K. B. 318 ; 86 L. J. K. B. 1247 ; 
117 L. T. 133 ; 81 J. P. 189 ; 33 T. L. R. 319 ; 
16 L. G. R. 446, C. A. 

Annotation : —Aa to (1) Eefd. Weston-super-Maro U. C. 
t?. Butt. [19111] 2 Ch. 1. 

1793. Reasonable anticipation of increase.] — 

In determining whether traffic is extraordinary 
trallic within Highways & Locomotives (Amend- 
ment) Act, 1878 (c. 77), it is material to consider 
whether the traffic is such as having regard to 
the character of tbe road was reasonably to 
be anticipated. — Weston-super-Mare Urban 
District Council v Butt (Henry) A Co., I/td, 
(1921), 127 L. T. 34 ; 65 Sol. Jo. 680 ; 85 J. P. 
Jo. 297 ; siihsequent proceedings^ sub nom. Butt 
(Henry) A Co. v, Weston-super-Mare Urban 
District Council, [1922] 1 A. C. 340, H. L. 


Sub -SECT. 4. — Traffic arising from Local 
Industry. 

A. In General. 

See Highways A Ijocomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Locomo- 
tives Act, 1898 (c. 29), s. 12. 

1794. Peat moss — Use of drays lighter than 
ordinary traffic.] — Tlio H. co. manufaclurod peat 
moss from a moor of three thousand acres, A 
liaving works near a railway station, were charged 
under Highw'ays A Locomotive (Amendment) 
Act, 1878 (c. 77), s. 23, with causing £44 extra- 
ordinary expense by their traffic. Their five 
drays were lighter than those used in other 
trailic, which w^as ordinary agricultural traffic, 
A passed eac h day over the higliway. The justices 
found that this was a recognised industry, A that 
the traffic was not extniordinnry : — J/r/d : the 
justices’ dc'cision in dismissing the case could not 
be intcTferc'ti with.— Lowteu Strafforth High- 
way Bovrt) r. Hatfield Chase Co, (1893), 67 
J. P. .567, 1). C. 

1795. Coal Traffic extraordinary as to par* 
tlcular road.l--FiTHKRT.KY Ghangk Coat. Co. v. 
Auckland Uistrkt Highway Board, No. 1782, 
ante. 

1798. Brick-work Previous payment in respect 
of repairing expense.] The High Wycombe Bural 
District Council brought an action to recover 
expenses incurred in repairing damage to certain 
highw’ays caused by the excessive weight A extra- 
ordinary traffic of deft. 'I'lie highw'a>s had been 
used for agricultural traffic, butchers’ A bakers’ 
ciU’ts, A otlier light veliicles. Deft, carried bricks 
over the higlivvays from his brickyards by means 
of traction engines, A liad been using a traction 
engine for tliis pur]K)se for soim* years past. 
During the yearn 1900, 1901, A 1902, deft, had 
made jiavnients in respect of the extra expense 
incurrt'd in repairing the highways in consequence 
of his extraordinary traffic during those years, 
latterly, the state of the highways required a 
largo amount of fUnts A material for their repair. 
Tlio pltf, council claimed in this action for extra- 
ordinary expenses inciurcd during the years 1903, 
1904 : — Held : deft, was liable, — H igh Wycombe 
Rural District Counc il v. Palmer (1005), 69 
J. P. 107. 

B. Stone Quarrying. 

See Highw’ays A Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Locomotives 
Act, 1898 (c. 29), s. 12, 
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Part XL — ^Excessive Weight and Extraordinary Traffic. 


1797. Commenoement ol new work— New tralBe 
OB parttoular road — Other quarries In district.] — 

Justices having made an order upon applts. to 
pay the expenses ol repairing a highway as extra- 
ordinary expenses within Highways &: Locomo- 
tives (Amendment) Act, 1878 (c. 77), s. 23, 
it appeared that the road, called Carter’s Hill, 
was used solely for agriculteal traffic & was in a 
the parish of S., which, with some other parishes 
in resps.* district, was situate upon a range of 
hills. There were several stone quarries upon 
this range of hills within resps.* district, from which 
for many years the surrounding country, including 
applts., had drawn stones for the repair of high- 
ways, the stone traffic being a recognised busi- 
ness there, but until 1882 there had been no 
stone taken from the parish of S. In 1882 a 
stone quarry was opened in S. at the top of Carter’s 
Hill, As the stone was conveyed by applts. for the 
repair of thcur higliways down Carter’s Hill in 
the manner customary in the stone traffic, that 
is. in heavy waggons with the wheels chained, A. 
damage was, in consequence done to the rood : - 
Held: the evidence warranted the justices in 
coming to the conclusion that tlic traffic was extra- 
ordinary on this particular road, k, the order 
was right.— Tonbridge Highway Board r. 
Sevenoaks Highway Board (1884), 4J) J. P. 
340 ; sub Tunbridge Highway 1>i*4Tkict 

Board v. Sevenoakh Highway District Bo\rd, 
33 W. R. 30(1, D. C. 

AnnotcLtion Refd. Lc<nmr\ H. D. C. r. ('oh\all I'aiK 
(irmuto Quanleh Co. (ll»l i), IOh L. U. 1002. 


1798. .] — *rhe expressions “ extra- 
ordinary traffic” k “extraordinary expenses” 
in Highway b k Locomotives (Amendment) Act, 
1878 (c. 77), s. 23, mean expeiLscs k traffic which 
are extraordinaiy to a particular road. 

Applt. was summoned by a highway board to 
recover expenses incuried by the highway board 
in repamng a road in their dibtrict during a period 
of seven years. The expenses A\ere incurred in 
conseciiience of stone ha\ing been carted by a]»plt. 
finmi a quarry along tlio I'oad, wliich \^aH an 
ordinary country road, used for ordinary light 
country traffic, k liad never be<‘n adapted for, or 
macle to bear, heavier traffic. Tlie ordinary use 
of the road did not include the caHing of stone, 
but Irom the year 18<S3 to ISUO applt. carried 
stone over the road, k the liighway autiiority 
was put to what the justices liold to be “ extra- 
ordinary expen.ses.” Tlie public did not carry 
stone along the i*oad in question i—IIcUl : the 
niagibtrates were right, tlie traffic along the road 
in question was ” extraordinary ” witliin High- 
ways k Locomotives (Amendment) Act, 1878 
(c. 77), b. 23, the purpose for which the road was 
used by applt. in the first instance was ” extra- 
ordinary ” k tlie order for the payment of extra- 
ordinary expenses by applts. was rightly made 
by the justices. — Whitebrbad v, Skvbnoakh 
Highway Board, [1892] 1 Q. B. 8 ; 01 L. J. M. C. 
59 ; 65 L. T. 855 ; 56 J. P. 214, D. C. 


Annoiaiwna : — Apld. Etherlcy Orange Coal Co. r. Auckland 
Diatriot Hlghviay Board (1893). 69 L. T. 280. CODld. 
Hill r. Thomas, 11893] 2 Q. B. 333 ; Worsborough V. J». C, 
V. Bamsloy British Co*op. Boc. (1914), 111 L. T. 429. 
Beld. Wycombe U. C. r. Smith (1903), 67 J. P. 75; 
High Wycombe H. D. O. r. Palmer (1905), 69 J. P. 167 ; 
Bromley H. D. C. v. C’roydon Corpn. (1907), 6 L, G. H. 
165 ; Ledbury R, D. C. r. (^olwoU Park Granite Quarrien 
Co. (1913), 108 L. T. 1(>02 ; Ledbury R. C. e. SomonKd 
(1915), 84 L. J. K. B. 1297 ; Butt v. Woeton-super-Maie 
U. C., 11922J 1 A. C. 340. 


1799 , ,] — Where a claim is made for 

extraoMinary expenses incurred in making good 
damage occasioned to highways by extrao^inary 
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traffic, the facts that the road in question was 
initially weak in some places; that some part 
of the traffic may be fairly looked upon as ordinary ; 
that, in consequence of the repairs & reparations 
carried out in order to make good the damage, 
the road is a better road than it w’ould have been 
had there been no extraordinary traffic k no 
consequent repairs may all bo taken into account 
to reduce the amoimt payable to the highway 
authority. 

Prior to 1909 gravel frt>m an old gmvel pit hod 
been cai*ted in farm carts, holding from li to 2 
tens e^h, in sufficient (juantity to supply the 
immediate wants of a district in which gravel 
hauling was not a recognised industry. Defts. 
subsequently became the propri(*toi*s of the gravel 
pit & bct up business as traders in gravel, & in the 
eight months between Aug. 1, 1910, k IVlar. 31, 
1911, hauled, by means of two traction engines, 
to eai’h of which two or three trucks were attac‘hed, 
a weight of 21,950 tons, including the weight of 
the engines k trucks going & returning, over six 
k a half miles of a main mad repairable by the 
county council, between the gravel pit k the 
county town. The coniparablo highways of the 
district cai*ried traffic consisting <»£ (1) ordinary 
agricultural traffic ; (2) light carts k carriages 

ot rebidents in a tliinly pr>pu1at<Hl (iistrict, but 
within a few miles fioni a county town ; (3) some 
motor traffic ; ik (1) of’casional tlirashing k stoani 
ploughing inachin(‘s, <‘1c. ’riiis traffic, however, 
fell very much short of tlie traffic conducted by 
defts., both in volume \ weight, k was not equal 
to half ilie stiaiu on the roiul caused hy dt‘fts.* 
traffic. In an action hy the county council 
against dt‘lt8. to reco\er extraordinary expenses 
ineurred in repauing the main i*oad in que.stion: 

—Held: as tlie tralllc ctuidiicttHl hy dt*fts. was 
sueJi as Hubstantially to alter k inere/uie the 
burden imposed b> ordinary traffic on tlio road, 
A cause uainago k expense beyond what was 
common, it was e\tnM)Pdinary traffic A the county 
council were oiitilh‘d to recover extraordinary 
expenses mcurn*d ; but since the road would have 
carried ordinary traffic with little, if any, damage, 
a small allowam e must be made for ilamage tluit 
would have been done to tln^ load by so iiuich 
traffic as was ordinary. Pambriix.esiuke (’ounty 
P oumii. V, Pepper k IIollih (1912), 76 J, P. 
393; 10 L. (i. H. 759. 

Annotatwn Consd. Jiinlhmy If. U. r ,soiis incl (]9ir>), si 

L. J. K. B. 1297. 

1800. Increase of existing work Change of 

mode of haulage Traction engines.] \ road in a 
district in which for many years stone had been 
quarried k hauled was d.iinag<‘(l by the Jiaulage 
theremi by defts. of stone in tiii(lo» drawn by a 
traction engine. Jiaulage by tiaction engines had 
been oarriixl on over other rimds, but this mode 
of haulage, ultliough it liad been adopUxl for a 
period by defts., W'as not the accustomed mode 
over the road in question, liaulago having pre- 
VHiusly been done m cai’ts or waggons drawn by 
horses Held : the traffic was extriuird inary 
traffic. SiiEi*ToN MAiJ.rn' Ruuaj. Dihtrkt 
P ouNciL V. Wain WRIGHT (.foiiN) k Co, (1908), 
72 J. P. 459 ; 24 T. L. R. 894 ; 6 L. G. U. 1121. 
Annotation Ledbury R. I). P. r. Cohiall Ruik 

GianiU (juarrlcH Co. (1913), 168 L. T. 1002. 

1801. Road adapted to heavy traffic.] - Deft 

owned a stone quarry abutting on the main road. 
From June, 1912, to May, 1913, stone from tlie 
quarry was carried along the road in tiiicks drawn 
by a traction engine by the order of deft. Plif. 
local authority k others conveyed stone over the 

If u 



466 


Highways, Stkeets and Bridges. 


Sect. 2 . — Extraordinary traffic; Suh-secl. i, B. & C. 

Sect 3 ; Sub-sect 3 . j 

road in a mmilor manner, t)ie quantity being con- 
veyed by deft, being a little more than half the 
total traffic over the road. The road was fully 
adapUd to trafllc by traction engines & had been 
so used for a number of years. The output from 
the quarry had gradually increased from 7,284 
trms in 1909 to 17,378 tons in 1912. The judge 
held that trattle led along a road adapted to it, 
being such traffic as was to be expected in the 
ordinary (‘ourse, could not b(» “ extraordinary ’* 
within Highways &; J locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Ix>co- 
motives Act, 1898 (c. 29). On appeal: — Held: 
the iiaflic did nut come within the expressions 
as to extraordinary traffic used by Bowen, L.J., 
in IJill V. Thomas, No. 1771, ante, & was not 
extraordinary. — L edhury Kitral OouNCit. v, 
Somerset (1915), Si L. J. K. B. 1297 ; 113 L. T. 
71 ; 79 J. P. 327 ; 31 T. L. K. 295 ; 59 Sol. Jo. 
479 ; 13 h. a. H. 701, C. A. 

AnuoUitiotts CODfld. W < Kfnn HuiK*]-Woi( IT. (\ v. Butt, 
IIIMU) 2 ( h, 1. Reid. WoiHhoTtmgh U. 1). C. v. JJamttIcy 
JJiltiHh To (ip Hoc. (1011), 111 J.. T. 420. 

1802. Inconsistent findings of Justices — ^Traffic 
not extraordinary — Expenses extraordinary.] — 
Waixinciton V. Hopkins, No. 1790, ante. 

C. Timber Haulage. 

Sec llighwa>H A: Ixicomotives (Amendment) 
Act, 1878 (c. 77), 8. 23, as amended by Locomo- 
tive's Act, 1898 (c. 29), R. 12. 

1803. Timber the natural produce of district.l — 
W. bought tiinher near a railway static »n, con- 
tra ctc'd with a porHon to convey part of it, ho him- 
self sending the icst. The timber was conveyed 
in waggoiiH in sixty-sevcm loads, between Christ- 
mas A March, each load from throe to five tons 
weiglit, A: on broad wheels. Tlie surveyor esti- 
innt('d that this caused £21 extra expense in re- 
pairs, Ai bummoned VV. under Highways A: Ijoco- 
niotlves (Amendment) Act, 1878 (c. 77), s. 23, 
A the justices heUl it was extraortlinary traffic, & 
that wlietluT W. or tlio contractor conveyed it 
made no ditToronce, A: made an order on W. for 
£21; -Uild: Hie justices were right.— WiELlAMs 
r. Davikh (1880), 44 J. P. 347. 1), C. 

: Consd. l.nptliorn r. Harviy (lS8fO, 4ft J. 1*. 
70ft; mil r. 'IhonaiM. llftft.ll 2 Q. B. SlUl ; UciaiU v. 
Kent C\»unt> C'oumil, I18ft71 1 Q. B, Ufil ; Pt thick i\ 
PoiHct rouiity (^mncll (18«8), 77 h. T. CH3 ; Wyoomhe 
K.(k r.HinlthdftOa), «7 ,1. 1*. 7,'5 : Noifdlk (Viunty Coum 11 
r. (Inoii (IftOi), ftU L. T. 4.'>1 ; JliKh \N>coniU* 11. 1). C. 
V. Palmer (IftOfO, (ill .1. P. Ifi7. Refd. Kent Count > 
(\)uncil V. Ucittid. [1807] A. C. 033 ; (Jclilonydd K, I). i\ 
r, (Irccn (1008), 72 J, P. 321 ; Lcdbnry B. I>. C. r. Coh^ali 
Pufk Oranltc (^uarrhH Co. (1013), 108 L. T. 1002. 

1804. - Tn a group of twenty parishes 
there weie lai’go woods which came tt> maturity 
after U*n to seventt'en years* growth, A one or 
other wood Wiia cut every year, A& the timber 
hauled over one or other highway each winter. 
Bofoi’o the haulage the roads were in fair repair, 
Ac the other iralflc was chiefly caused by donkey 
carts A passengers. The haulage over one & a 
hall miles caused extra expense of £12 10s. for 
which reaps, were summoned, under Highways 
Ac Locomotives (Amendment) Act, 1878 (c, 77), 
8. 20. The justices found that the weights were 
not excessive, At held that there was not extra- 
ordinary traffic, this being the ordinal^ tra4e of 
the district : — Held : the justices were justified by 
the evidence in coming to their decision. — 
Kaqlan HiairwAT Board r. Monmotttu Steam 
C o. (1881), 40 J. P. 598, IX C. 

Cottfd. Geiriouydd R. D. C. v. Qroen a908), 
72 J. P. 321 rOsmbiidg^lre County Counoil v. Pepper 


& Hollis (1912), 76 J. P. 393. Befd. Tonbridge Highway 
Board v. &venoaks Highway Board (1884), 49 J. P. 340 ; 
Whltcbread v. Sevenoaks Highway Board (1891), 66 J. P. 
214 ; HiU v. Thomas, (18931 2 Q. B. 333 ; Norfolk County 
Council V, Orocn (1904), 90 L. T. 461 ; Worsborongh 
U. D. C. V. Barnsley British Co-op. Soc. (1914), 78 J. P. 
425 ; Ledbury 11. O. v. Somerset (1915), 84 L. J. K. B. 
1297. 


1805. Haulage to supply local furniture 

Industry — Mode of haulage not otherwise in use — 
On particular road.] — The principal industry in 
W. & neighbourhood is chair manufacture, & 
deft, carried over certain higliways, by means of 
a traction engine & carriages, timber grown in the 
neighbourhood for this industry. He carried 
about sixteen engine truck loads, each load weigh- 
ing about three tons. Traction engines were in 
common use in the district for farm purposes Afc 
for purposes of trade, especially on main roads, 
but it was not proved that any traction engine 
had been on the highwaj^'s in question, which * 
were not main roads, previous to deft.*s carriages 
& engines passing along them. Damage was done 
to the highways by the traction engine A: car- 
riages, for which extraordinary expenses were in- 
curred by the pltf. council in repairing : — Held : 
deft, was liable for the extraordinary expenses. — 
Wycombe Rural Council v. Smith (1903), 67 
J. P. 75. 

Annotation : — Refd. High Wycombe B. D. C. v. Palmer 

(1905), 69 J. P. 1C7. 

1806. No systematic cultivation.] — Haulage 

by timber merchants of timber over roads adapted 
for ordinary agricultural traffic in a district where 
there is no systematic cultivation of timber, under 
such circumstances that, having regard to the 
total weight carried within a given period, & to 
the means whereby the haulage is done, the 
trafllc is unusual A& does unusual damage to the 
roads, thereby occasioning unusual expense to 
the road authority, constitutes “ extraordinary 
traffic ** within Highways & Locomotives (Amend- 
ment) Act, 1878 (c, 77), s. 23, for the expenses 
occasioned by which the timber merchants are 
accordingly responsible. 

Large quantities of timber had been felled on 
the 13. estaUs & between the early port of 1900 & 
Mar. 31, 1902, the timber felled had been sold to 
clefts, by separate & successive contracts. Defts. 
had earned the timber so purchased to a railway 
station over two roads, which pltf. council were 
liable to i*epair, & which were ordinary country 
roads intended to bear ordinary country traffic; 
the liaulago of the timber was for the most part 
done by means of a traction engine. PJtfs., on 
Aug. 4, 1902, brought this action under Highways 
k> Ijocomotives (Amendment) Act, 1878 (c. 77), 

8. 23, k Locomotives Act, 1898 (c. 29), s. 12, to 
recover the extraordinary expenses incurred by 
thc^m on the two roads by reason of the damage 
caused by the above trafllc; — Held: (1) the 
traffic was extraordinary trafllc within Highways 
k Ijocomotives (Amendment) Act, 1878 (c. 77), 
s. 23 ; (2) the felling of timber on the B. estate 
k its haulage thence by defts. did not constitute 
a “ particular work within Locomotives Act, 
1898 (c, 29), 8. 12 (1) (b). As pitfs. were debarred 
by that sub-sect, from recovering expenses in- 
curred by reason of any damage done to the roads 
by defts.* traffic before Aug. 4, 1901. — Norfolk 
County Council i». Green (1904), 00 L. T. 451 ; 
68 J. P. 223 ; 2 U G. R. 652, N. P. 

Annotations: — As to (1) Befd. High Wycombe R. D. C. r. 

Palmer (1905), 69 J. P. 167 ; Ledbuiy R, C. v, Somettwt 
I <1915), 84 L. J. K. B. 1297. 

1807 . .]— Gkirionydd Rural Council v. 

Grebn, No. 1778, ante. 
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Part XI. — ^Excessive Weight and Extraordinary Traffic. 


Sbct. 8.— who are liable. 

Sub-sect, 1. — ^Before Locomotives Act, 
1898. 


See Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23. 

1808, Person “ by whose order ’• — Traffic con- 
ducted by agent or sub-contractor — Liability ot 
principal.]— WrrxiAMS v. Davies, No. 1803, ante. 

•] — was a contractor 

with the Govt, to erect a rifle range, & employed 
D., a sub-contractor, to cart the stone. Nothing 
in the contract between L. D. specifled the mode 
of conveying the stone. I), used traction engines, 
& caused excessive injury to tlie highway x—Held: 
L, was not the person liable under Highways & 
Locomotives (Amendment) Act, 1878 (c. 77), 
s. 23, but D, was liable, being the only person by 
whose order the excessive weiglits w<'re carried. 
— Lapthorn 17. Harvey (188.*)), 49 /. P. 709; 
1 T. L. R. 533, D. C. 

1810. ,] — Tlesps. contracted to 

deliver ballast for the construcl ion of a railway, 
& arranged with several owners of traction engines 
the terms on wdiicli tliey would convey the ballast 
from resps/ wharf to IJie place of delivery. From 
time to time when ballast was requiml resps. 
arranged with one or otlier of the owners of the 
traction engines to haul it to the place <»f delivery. 
They exercised no control over tin* user of the 
engines, the weights earned, or the route followed. 
The carriage of the balhvst caused extra< 7 rdinary 
tra^c whereby ilie road was damaged. \ ooni- 
plaint by the autJiority liable to repair the* road 
against reaps, to recover the expense of the r<‘pairs 
was dismissed by the juHti<*es. On a case stated : 
— Held: re.sps. were Jiu))le under Highway.s & 
Locomotives (Amendment ) Act, 1878 (<•. 77), 
s. 23, as the peraons by whose order such traffic, 
the aggregate amount of which had caused the 
damage, liad been conduett'd. — K ent (‘ounty 
Council v. Vidleu, |189.>] 1 Q. H. 418; 01 
L. J. M. C. 77 ; 72 L. T. 77 ; 59 J. P. 518 ; 13 
W. 11. 273 ; 11 H. 240 ; sxth 7wm. Vidlkh v, 
Kent County Council, II T. L. H. 155, C. A. 

Annotations : ~ Bishop Aucklaml U, C. r. Miiiphy 

8c Hadley (18‘)«). 00 J. l\ Jo. ir.J ; P<>thlok t?. Dorhot 

County Council (180S), 0‘J J. i'. uU ; Lidhuij U. C v. 

8omorHet(l»i:o. L. J. K. B. rJ'J7. 


1811. - .j — Kesp. contracted with 

several persons for the delivery to him of materials 
required for his residence, the prices including 
carriage to be payable & the projierty in the 
materlBils to pass on delivery & acceptance at 
his residence. The materials were conveyed by 
a certain highway. Kesp. knew tliat the con- 
tractors intended to send the materials by that 
highway by traction engines trucks, but he 
did not employ or pay the carriers or give direc- 
tions as to the roube or the mode of conveyance. 
Extraordinary expenses having been in<‘urred by 
the highway authority by reason of ilm damage 
caused by excessive weight passing along the 
highway or extraordinary 1 raffle thereon, within 
Highways & Locomotives (Amendment) Act, 1878 
(c. 77), 8. 23 : — Held : resp. w^as not a “ person 
by whose order such weight or traffic had been 
conducted ” within that sect., & he was not liable 
for the expenses. — Kent County Council v. 
Gerard (Lord), [1897] A. C. 033 ; 60 L. J. Q. B. 
677 ; 77 L. T. 109 ; 61 J. P. 804 ; 40 VV. K. Ill ; 
13 T. L. K. 530, H. L. ; affg, S. 0. (tub nom. 
Gerard (Lord) v. Kent County Council, 
[1897] 1 Q. B. 351, C. A. 

jlnnotoWoiis;— -Appnrd. PetWok r. Dorwt Couuty Council 

(1898), 63 J. P. 679. 

119001 8 Q. B. 761. Cwilfd. llei^te It. D. C. v. Sutton 


District Water Co. (1008), 99 L. T. 

U. D. C. V. St*ward (1012), 77 J. P. 161. 

Con>n. fj. Uepp (1912), 76 J. P. 337. 

It. D. C. V, Jaclcsou (1898), 62 J. P 28 

V, Keauo, 11919] A. C. 815. 

1812. ,] — P., a contractor, under- 

took to build a lunatic asylum for the visiting 
cominittoo of the county coum'il of Dorset, £ 
entered into a sub-contract witli T. to haul the 
miiterials necessary for the work from two r^l- 
w^ay stations. T. was to supply the horses, car^, 
& men to load & unload the materials, & T. also 
was only to use such roads as were pointed out by 
P. T. was not to use any traction engines or 
carts which P.’s foreman did not certify to be 
suitable for the w’ork. In the contract l>etwoon 
P. 6l the visiting coiumitteo, there was a clause 
by which P. undertook to indonmify the visiting 
committee against all claims for damage done by 
extraordinary traffic. T. also iridemiiiilc<l P. by 
a similar clause. Extraordinary expenses having 
been incurred by the highway authority by reason 
of damage caused by extraordiiiary traffic in tlio 
haulage of the materials //rW ; P. was not 
liable to pay the damage for “ extraordinary 
traffic ” as being tlio “ by whose order 

such weight or traffic had been conducteil.” — 
Pethiuk Hrotiikus V. DoiisOT ('JouNTY Council 
(1898), 02 .T. 1\ 579; U T. L. K. 548, C. A. ; 
affif,. 77 L. T. 083, I). C. 

Annotation : Consd. Marclesfleld U. U. C\ v. Jackson (1808), 

02 J. P. 280. 


108 : Wlndloshora 
Enw, Colohester 
Refd. Maoolcsflehl 
). Mentd. Bourne 


1813. .J Deft, had entered Into 

a ct>n tract U> construct certain sewage works for 
the Macclcslielci Corpn., 6c for this purpost* it was 
neccssiiry to convey to tlu' site of the propoHi*il 
wiirks upwards of 11,000 tons of maU^rials. 
Tiiesi* materials wen* carried over the highways, 
known as A. A E & II. to E., leading to the sib*, 

damage was, in cnnK(*({ucTice, dune to such higii- 
ways, nocoHsitating the incuiTing of extraordinary 
expenses within Iligliways 6c Ix^eomotives (Amend 
ment) Act, 1878 (c. 77), s. 23. Part of the 
materials wjis carried by deft. o\cr A. to E., 6i 
the remaining 6c gi-eab'r part was carried by sub- 
contractors, partly over A. to K. 6c H. to K. In 
proceedings against deft, for extraordinary <*x- 
penscs incuiTc*d in repairing from A. to E. 6c from 
11. to E. : —Held : deft, was liable to pay a pro- 
portion of the expenses ineuri'csl in respijct or A, 
to K., but he was not liable for any of tiic expenses 
in respect of H. to E. ~Ma(’(’!,khfikij) Rural 
DiSTRKT COUNUIL c. Jaukhon (1898), 02 .1. P. 
280. 

1814. Railway Clauses Act, 

1845 (c. 20), 5. 68.1---H. w/is emi>loyed by a eon- 
tnicior, to build a bridge over the H. railway 
for the railway co., As in <ioing so about 40 tons 
of bricks per day were carried in carls with broad 
wheels over the highway Ap did no flamage ; but 
ho afterward.s used a traction engine of 9 tons to 
draw two trucks loaded with bricks, each truck 
8 tons, At caused damage for several days. At (he 
damage amounted to U137. On a proceeding 
under liighwavs At Tx>comotive8 (Amendment) 
Act, 1878 (c. 7t), 8. 23, for causing extraordinary 
traffic : Held : ( 1 ) B. was liable, though employed 
by (J. ; (2) the remedy was applicable, though 
under Railway Olauses Act, 1845 (c. 20), s. 58, 
the CO. might be proce<jded against to make good 
all such damage. -—Barnett v. IIoo Highway 
Board (1882), 40 J. P. 805, D. C. 

1816. Liability of sub-contractor.] — 

Barnett v. IIoo Highway Board, No. 1814, 
anie. 

.] — W., a fanner, near a 

country road two miles long, having bought 

B B 2 



468 


Highways, Strkets aot) Bbidges. 


Sed. 3 . — Who are Uahle : Suh-seda. 1 & 2 .] 
OOlotiroi manuif) lying lour miles off, went to E., 
who kept traction engines A: waggons, & agreed 
to pay JE. a sum per ton to remove the manure 
to a spot pointed out on this road. No mode of 
conveyance was specified. hJ. used a traction 
engine k two trucks, each truck weighing 5 tons. 
The road had not been made for engines, & none 
were used there before, though they were used 
on other roads near. The engine k trucks bulged 
the road into the ditch on each side, & caused extra 
expenditure for repairs i — Held : there was evi- 
dence that K. ordeiX5d the trafllc to be conducted, 
& this was extraordinary traffic within Highways 
k Ix)Cornotive8 (Amendment) Act, 1878 (c 77), 
fl. 23 .— Ellis v, Maidstone Uural Sanitary 
Authority (1882), 40 J. P. 295, D. 0. 

1317 . .] — Where contractors 

have the direction k regulation of traffic upon a 
liighway which they cany out by using traction 
engines, regulating the number of waggons 
attached to each engine & the weight of each 
waggon, k giving orders as to tlie time the vehicles 
shall start, they are persons “ by whose order such 
weiglit or traffic has been conducted,” witliin 
lligliways k Locomotives (Araondinont) Act, 
1878 (c. 77), s. 23, notwithstanding that their 
cnij)loyers indicate the time during which they 
wilt be ready to receive the goods wliich the con- 
tractors have undertaken to deliver. — Col- 
chester, WeMYSS k CV). r. (ILOUCESTERSHIRE 
County Counctl (1897), fifi L. J. Q. B. 290, D O. 

AnnoinUonn : Folld. MneoU Hflold Jt. D. C. r. Jackson 
02 J. I'. 2Sfl. Refd. EKhaiii U. 1). C. r. Uordun 

(15)02), 87 L. T. ai. 

iSVc, noic, Tjocornotives Act, 1898 (c. 20), s. 12 
(l){c). 


Sun-HRn\ 2. — Since Ixicomotives Act, 1898. 

See Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Locomotives 
Act, 1898 (c. 29), s. 12 (1) (c). 

1818. When liability arises - When damage done 
—Damage done after Act— Contract entered into 
before Act.l— I lefts, ovsmed land in pltfs.* district, 
on which they intended to erect a lunatic asylum 
k entered into contracts wdth certain firms for 
the alteration k extension of a house standing 
thoivon. The materials f(»r the work were caited 
over certain highways in pltfs.’ district, but did 
not become the property of dofts. until worked 
into the stnictuii*. lletts. never gave any orders 
as to the particular route the carting was to follow\ 
The tiafflc amounted to extraordinary traffic, k 
damap) was done to pltfs.' highways. The bulk 
of this traffic took place under two large con- 
tracts, both of w'hica w’ere entered into before 
tlie date of Uie commoncomont of Ixiconiotives 
Act, 1898 (c. 29), but neither was completed till 
after this date. One contract Wiis completed 
more than six months before the writ in this 
action w'as issued: — Held: (1) defts. were the 
persons by or in consequence of whose order the 
raffic was conducted k therefore* they were liable 
to make good the damage to the highways caused 
thereby under Highways k Locomotives (Amend- 
ment) Act, 1878 (c. 77), s. 23, as amended by 
Locomotives Act, 1808 (c. 29). s. 12 \ (2) inasmuch 
as it w'as not the giving of the order wliich created 
the liability, but the doing of the damage, defts. 
were liable if & to the extent that damage was 
done after the commencement of the Act although 
the contract which caused it was entered into before 
that date ; (8) where there were several contracts 


under which traffic was being conducted, pro- 
ceedings to recover extraordinary traffic expenses 
must be commenced within six months of the date 
of the completion of the particular contract under 
which the damage sued for was done ; (4) a 

surveyor’s certificate was sufficient if it made it 
clear that extraordinary expenses had been in- 
curred, although it did not show on its face that 
in making it regard had been had “ to the average 
expense of repairing highways in the neighbour- 
hood.” — E psom Urban Council v. London 
County Council, [1900] 2 Q. B. 761 ; 69 L. J. 
Q. B. 933 ; 83 L. T. 284 ; 64 J. P. 720 ; 49 W. R. 
302 ; 16 T. L. R. 671, N. P, 

Annotations : —As to (1) Reid. Ksfham R. D. C. v. Gordon, 

[1002j 2 K. H. 120. As to (3) CoMd. Bromley R. D. C. 

V. Cioydon Coiim., fl»07) 2 K. B. 39. As to (4) Reid. 

WorflboioiiKh U. D. C. r. Barnwley Biitish Co-op. Soc. 

(1914), 78 T. P. 420. 

1819. Person ** by or in consequence of whose 
order — Traffic conducted by agent or sub-con- 
tractor — Liability of principal.] — E psom Urban 
Council r. London County Council, No. 1818, 
ante. 

1820. No instructions given by 

him.] — Deft., being about to build a house, 
entered into a contract with a brick co. to supply 
him with a quantity of bricks to be delivered at 
the place where ho proposed to build. He had 
no instructions as to the manner, time, or amount 
in which the bricks were to bo delivered, & the 
CO. without his knowledge delivered them by 
means of a traction engine & tiiicks, the excessive 
weight of which damaged pltfs.* i*oads to an extra- 
ordinaiy extent. In an action to recover the 
amount of the expenses to which pltfs. had been 

ut in repairing the roads, the county ct. judge 

eld that deft, was not, within Highways k Loco- 
motives (Amendment) Act, 1878 (c. 77), s. 23, 
as amended by Locomotives Act, 1898 (c. 20), 
8. 12, the person ‘‘ by or in consequence of whose 
order ” such weight had been conducted over 
pltfs.’ roads : — Held : the facts justified him in 
coming to that conclusion. — Euham Rural Dis- 
trict (’ouNCTL r. Gordon, [1902] 2 K. B. 120 ; 
71 L. J. K. B. 523 ; 87 L. T 31 ; 60 J. P. 759 ; 
.50 W. R. 703 ; 18 T. L. R. 615 ; 40 Sol. Jo. 461, 
1). 0. 

Annotations : - Refd. Iloitrule R. D. C. r. Sutton District 
Co. (1907). 0 L. U. H. 917 : BiouUev R. D. C. 

r. Cio>(lon Corpn., I19UHJ I K. B. 3.^.1; Windleabam 

U. 1). c. r. Soward (1912), 77 J. P. 101; ColcbcBlor 
r. Gvvp (1913), 7 7 J. P. 181. 

1821 . ,] — St. Thomas Rural 

l>It>TRKT GoUNCTL P. SIEMENS BROTHERS (1910), 
74 J. P. Jo. 292, N, P. 

1822. .] — By the order of two 

cos. subsidiaiy to the deft. co. extraordinary 
traffic bad been conducted over a road in respect 
of which pltfs. were the liighway authority : — 
Held : upon the facts k the construction of* cer- 
tain agreements between the subsidiary cos. k 
the deft, co., the orders given by the subsidiary 
cos. were given by them os agents for the deft. 
CO., k therefore the deft, co. was liable for the 
extraordinary expenses incurred by pltfs. in re- 
pairing the road. — K ent County Council v. 
KENT Coal Concessions. Ltd. (H>09), 73 J. P. 
305 ; 25 T. L. R. 479 ; 7 L, G. R. 899, C. A. 
Annotation : — Refd. Ledbury R. C. V. Somerset (1915), 84 

L. J. K. B. 1297. 

1823. .] — S., a building owner, 

contracted with L. to deliver bricks at the R. 
estate by traction haulage. L. sub-contracted 
with E. to carry the bricks in this way. E. car- 
ried them over X. road. L. knew the size k 
weight of the engines to be employed, but he did 
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not determine the particular road over which they 
were to be carried except in so far as an order to 
go to a particular destination involved the neces- 
sity of going by a particular road : — Held : L. 
was a person “by or in consequence of whose 
oi^er “ the tiaflic was conducted over this road 
within Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Locomotives 
Act, 1898 (c. 29), s. 12 (1) (c). 

I should like to say, although it is not necessary 
to decide the point in this case, that in my view 
as tlie sect, now stands, there is no reason why two 
or three persons should not be held liable in re- 
spect of the damage done to a part icular road. The 
words “ by whose order “ bring in the contractor 
& the words “ in consequence of wdiose order ” 
bring in the building owner, & 1 do not see why 
either or both should not be liable (Schuti'ON, J.). 

Semble : the sub-contractor would also bo liable. 
WiNDLESHAM UKBAN DISTRICT COUNCIL V. SEWARD 

(1912), 77 J. P. Kil J 11 L. G. K. 324. D. C. 

1824. Liability of agent.] — W ind- 

LESHAM Urban District Council v, Seward, No. 
1823, ante. 

1825. Person “ by whose order ** damage 

done — Person “ in consequence of whose order 
damage done — Alternative right to sue.]— Kent 
County Councils. Folkestone Corpn., No. 1850, 
post, 

1828. Traffic must be consequence of order 

— Alternative modes of haulage employable.] — 

Defts. entered into a contract wdth A. that lie 
should construct a reservoir for them in four 
months. The contract did not specify the method 
or route of haulage to be employed in bringing 
the requisite materials to the site. A. for the 
space of eight months employed traction engines 
Ac trucks over second Ac third class district roads 
to bring the materials from the railway statiou 
to the reservoir, a distance of about a mile a 
quarter. In an action for the extraoi’dinary 
expenses of ropaii’iug the ^ads alleged t-o liave 
been damaged by extraordinary trallic or oxc(*8- 
sive weiglit, the traction eugiiujs A trucks, <*ou- 
ducted thereon by or in consequence of the order 
of defts., a surveyor called as a witness by pltls. 
said that “ the same weight of stuff taken in 
carts during the same period would not have done 
injury,” Aj defts.^ engineer, colled by pltfs., said : 
“ I thought the contractor would lay a light rail- 
way across the fields from the goods station with- 
out going on the roads at all. That would be 
feasible as also cart haulage.” At the close <»f 
pltfs.’ case the county ct. judge gave judgment 
for defts., holding that there w'as no evidence that 
the traffic hod been conducted on these roads in 
consequence of the order of defts. : — Held : there 
was such evidence, — Heigate Kural District 
Council v. Sutton District Water Co. (1907), 
71 J. P. 405 ; 5 L. G. H. 917, 1). C. ; sxihsaiuent 
proceedings (1908), 99 L. T. 108, D. C. ; (1909), 
78 L. J. K. B. 316, C, A. 

Annotation : — Mentd. Carliblo It. IJ- C. i’. Curlitilo Corpn., 

[I90U1 1 K. B. 471. 

1327. Necessary consequence not 

essential.] — A municipal corpn., requiring I'oad 
material for the general purp<jses of the main- 
tenance & construction of roads within their dis- 
tzict, entered into contracts with two cofitractom, 
whereby the contractors agreed to supply & 
deliver to the corpn., during the twelve months 
from Mar. 31, 1904, to Mar. 31, 1905, flints At 
ragstone, in such quantities At numbers, at such 
times, & in such manner as the corpn. should I 
irom time to time by order in writing direct. 


Pltfs., as the authority liable for the repair of 
highways in their district, incurred extraordinary 
expenses in repairing a bighwav in consequence 
of damage done to it by extraordinary traffic con- 
ducted over it in the haulage of stones by the 
contractors for the fulfilment of their contracts 
with the coiqm. The last load of stones was 
caiTied on Mar. 31, 1905, & on Aug. 22, 1906, the 
pltls. commenced an action against the corpn. 
for the recovery of the extraordinary expenses ; 
— Held: (1) the traffic was conducted m con* 
sequence of the orders of the corporation ; (2) the 
damage was not the consequence of “ parti- 
culoi* building contract or work extending over a 
long period ” within Locomotives Act, 1898 (c. 29), 
8. 12 (1) (b), A: therefore, under the first part o£ 
that sub-sect., pltfs. could recover only the cx- 
lienses incurred within twelve months before the 
commencement of the action. — Bromley Rural 
Distkitt Council r. Croydon (’oiu*n., (1908] I 
K. H. 353 ; 77 L. J. K. 11. 335 ; 98 L. T\ 105 ; 
72 J. 1*. 17 ; 21 T. L. U. 132 ; 52 Hoi. Jo. 7< ; 
fi L. G.R. 105, C'. A. 


iinwiutionA : Ah lo (2) Refd. Caiilhh* R. 1). C . r, luilihlo 
Corpn., 111)091 1 K. B. 471 ; Keiifuti* It. D. ( . r. 

Djhlru t Wnti r Co. (1000), 100 \j. T. ; Ledbury K. iu. 

yiikl'. \ I I 17 li I ‘>07 


1828. Natural consequence.] — 

l*’or the purpose of erecting a new lunatic asylum 
for the joint use of a county council At a county 
borougli council large quantities of materials were 
conveyed in waggons drawn by traction engines, 
At otbei‘wis(‘, over two I’oatls in the boi*ougli by 
the eoniraett)!’ employed by the visiting comiuilteo 
of the asylum. Tlie roads had not been mlapted 
to such trafilc, though th(»y w'cre fit for iJie 
that might have been expected on th<‘m. Jhc 
visiting committee were e](‘cted partly by the 
county council, tV partly by tlie county borough 
council, At Jiad purchased the site Jfir the aByluiu 
from the latter council. Their contract with the 
contractor contained provisions by which he under- 
took to indemnify t.hem against claims in respect 
of damage caused by excessive weight or oxtra- 
oidiuary trallic over any Jiighway in carrying out 
the works At against all costs At expenses in respect 


thereof. 

The survey^or of the counc.il certilied in pur- 
suance of section 23 of the llighw'ays At Loco- 
motives (Amendment) Act, 1878 (c. 77), as 
regards each road, that, having wgard U> the 
average exi)ense of repairing highways in tlie 
neighbourhood, extraordinary expenses had been 
incurred in ivjviirs by retison of tlie damage caus<^d 
by excessive weight At extniordinary traffic, etc. ; 
but he had not taken out the actual figures of 
the expense of n'pairing such iicighb<.»uring high- 
ways ; -//c/d ; (1) as the surveyor must m the 

circumsLiiices have been aware that the cost of 
repairing the most expensive of the conqjarablo 
roads in the neighbourhood did not approach the 
actual cost <>f repairing the roads in question, 
At, how^ever Juj miglit make out the average cost 
for tJie highways in the neighbouibood, ‘ extra- 
ordinary expenses ” had been incurred on those 
roads, it was not necessary for him to go mio 
details with regard to highw'ays in the neighbour- 
hood ; (2) the traffic was in the circumstances 
the xifituraiy though not the direct or inevitable, 
consequence of the building contract, At was thewi- 
foxe condue.ted “ in consequence of the order 
of the visiting conunittce , (3) the fact that the 
council elected some members of the visiting 
committee did not in any sense make them defts. 
to the action so as to prevent them fiom suing 
the committee in the name of their clerk ; (4) the 
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Beet. 3. — W/to are liable : 8ub-eect. 2. Seel. 4 : 

Sub-sects. I & 2,] 

convoyttnco by the couricil of the site for the 
asylum did not, &> could not, imply a grant of 
the right to damage public roads, so as to estop 
the council from recovering the expenses claimed ; 
(5) so much of the expenses claimed as had been 
incurred in “ betterment,** namely, improving the 
roads by converting them from rag & flint roads, 
into granite m<icadam roads, or by widening or 
strc'nj^hening them, could not be recovered ; 

(0) the amotmt recoverable could be ascertained 
by deducting from the actual expenses incurred 
on the roads respectively, the cost of the better- 
ment & the ordinary expenses which would have 
been inciin^ed if there had been no extraordinary 
trafllc ; such ordinary traffic being estimated 
having legard to Ihe average cost for some years 
of i*tn)airing ihe comparable highways in the nelgh- 
bourhofid including the road in question ; (7) deft, 
was entitled to be indemnified by the third party 
for damages recovered by plifs. & for all costs 
that he had been put to in defending the action, 
^ iov such erwts as deft, liad to j)ay to pltfs. ; 
the costs of tlie ])rocce<iings between pltfs. & the 
third party, to which deft was not in fact a party 
should be included in the bill by pltfs. against 
dolt., in order that ihe latter might recover them 
from the tliu’d jiarty ; but deft, should not pay 
these costs to plifs. unless fie got them from the 
third party, -('ou iikster Corpn. v. Gepp (1912), 
70 .1. 1*. 037 ; 10 li. G. U. 930 j on appeal (1913), 
77 J. P. 181, C. A. 

jAnnotaitom — At io (1) & (G) Reid. Morpoth It. 1). O. r. 

UullocJkB Uall Oolllciy Co. (No. *Z) (191 J). 57 Sol. Jo. 373. 


Sect. 4.- -RECOVERY OF EXPENSES. 

SuB-flKCT. 1 .— In General. 

Sic llig]iwa>H Ac Ixicomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Loco- 
molives Act, 1898 (c. 29), s. 12. 

1829. Nature of remedy— Action lor tort — Actio 
personalis morltur oum personft— Liability of 
executor.] — Proceedings under Highways Ac Loco- 
motives (Amendment) Act, 1878 (c. 77), s. 23, 
for ilie recovery of exlrtvordinary expenses in- 
curred by rt'ason of ilie dtimage caused by exces- 
sive traflic A: weight on tlie highway, can only be 
taken against the persotk by whoso order the traflic 
causing the damage w’as conducted, Ac cannot 
be taken against the pi'i’sonal representatives of 
siicli person after the death, as such proceeding 
is in substance an a(*tion of tort, Ac therefore dies 
W'ith the person. 

Extraordinary expenses W'ero incun'od on c<»r- 
tain main roads, claused by extraordinary weight 
A: traflic conducted over them by the order of A., 
whose traction engines & tinicks had caused the 
damage. A. hod, during his lifetime, offered to 
pay a certain sum in respect of such dam^e, 
but this sum w’as refused, & during A.’s lifetime 
the surveyor had not given a certificate of the 
amount of such damage. After A.*s death, & 
after the amount had been fixed by the certificate 
of the 8ur\’eyor, pixiceedings wow taken to re- 
cover the aiiiouni a^inst the extrix. of A. ; 
Held : the oxtrix. of A. w^os not liable to pay these 
expenses, os the claim for such expenses, being 


PART XI. SECT. 4, SUB-SECT. 1. 

t, Jiepait of daiiKitfe caused l*y 
iradion engine — LtcUniug of ouner.h^ 
The oaat ui^on a county oouneU 


In the nature of a tort, was a purely personal one 
against A., At died writh him.-^TORY v, Sheard, 
[1892] 2 Q. B. 516 ; 61 L. J. M. O. 178 ; 67 L. T. 
423 ; 66 J. P. 760 ; 41 W. R. 31 ; 86 Sol. Jo. 
669, D. C. 

Annoiaiions .• — ^Bsld. Hemsworih R. D. C. v. Hicklothwalt 
(1903). 68 J. P. 16. Msntd. Harvey v. North Eastern 
Marino EngineeriDg Co. (1902). 5 W. C. 0. 30 ; Darlington 
V. Kobcoo7Ti907) 1 K. B. 219. 

1830. Highways & Locomotives Amendment Act, 
1878 (c. 77), s. 28 — Scope of section.] — H ill v . 
Thomas, No. 1771, ante. 

1831. Condition precedent to action — Aottial 
expenditure in repair.] — An action by a highway 
authority under llighwaya At Locomotives 
(Amendment) Act, 1878 (c. 77), s. 23, as amended 
by Locomotives Act, 1898 (c. 29), s. 12, to recover 
extraordinary expenses incurred in repairing a 
highway by reason of damage caused by excessive 
weight or extraordinary traffic wall not lie imtil 
extraordinary expenses for such repairs have been 
in fact expended. —L ittle Hulton Urban Dis- 
trict Council v. Jackson (1904), 68 J. P. 451 ; 

2 L. O. R. 986, D. C. 

Surveyor’s certificate.] — See Sub-sect. 2, 

post. 

1832. Inspection of books — Of highway autho- 
rity — Right to Inspection — By whom made.] — 

(1) In an ac’iion by a highway authority to re- 
cover expenses incuri*od in consequence of extra- 
ordinary traffic on a highway, the average expense 
of repairing other highways in the neighbourhood 
is not a question in issue, Ac therefore deft, is 
not entitled to inspection of the books of the high- 
way authority relating to such other highways. 

(2) Deft, is entitled io inspection by his solr. 
of books relating to the highway in respect of 
which the action is brought, but the ct. will not 
make an order for inspection by an engineer. 

(3) 'J'he certificate of the surveyor is not evi- 
dence of tlu* measure of damages but a condition 
precedent to the right to bring an action ((*ozen8- 
Hardy, L.J.).-~ Bromley Rural District 
Council v. Cuittenden (1906), 70 J. P. 409 ; 
4 L. G. R. 967, 0. A. 

Annotations • -As to (1) N.P. Colchrster Corpn. r. Oepp, 
11912)1 K. B. 477. (/encralljf, Reid. Worsborough U. D. O. 
V. BajUHlcy Biitinh C’o-op. boc. (1914). 78 J. P. 426. 

.1— See, generally ^ Discovery, Vol. XVIII., 

pp. 95-178. 

1833. Particulars of expenses— Right of defen- 
dants to— Average cost of repair of neighbouring 
highway.] — In an action by a highway authority 
to recover extraordinary expenses incurred in re- 
pairing a highway by reason of damage caused by 
excessive weight As extraordinai’y traffic thereon, 
it was alleged in the statement of claim that the 
extraordinary expenses amounted to £1,677 1 1«. 9d., 
As that that sum was arrived at by deducting 
£217 8s. 4d., the average expense of repairing 
similar highways in tlie neighbourhood, from 
£1705 Os. Id., the actual expense of repairing the 
highway in question if e/d ; pltf. must give 
pa^iculars of the names of the similar highw'ays, 
As of the average expense of repairing each of 
them. 

The ct. which is adjudicating upon the matter 
is to have regard to the average expense of re- 
pairing similar highways in the neighbourhood 
(Buckley, L.J.). — Colchester Oorpn. v. Gepp, 
[1912] 1 K. B. 477 ; 81 L. J. K. B. 356 ; 106 

liability of a dietriot coimcll to provide 
the funds for such repair, amount to 
special damage, so as to make the 
owner of the traction engine civilly 
liable at the suit of both bodi^ sui^ 


to repair damage caused by the use of a 
t Faction-engine which, by reason of lie 
exoesBivo weight, does substantial 6: 
abnormal damage to a public road, 
adequate for ordinary tralBo At the 
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L. T. 64 ; 76 J. P. 97 5 66 Sol. Jo. 160 ; 10 L. G. R, 
109| C# 

^nrk>t^<on:—Conid. Morpoth R. D. C. «J. BuUooka HaU 
CoUiery Co. (No. 2) (1913), 67 Sol. Jo, 373. 

T J — action brought 

by a highway authorit^r to recover expense in- 
cun^ by them in repairing a highway in their 
district which they alleged to have been damaged 
by extraordinary traflic conducted thereon by 
order of defts., which expense was alleged to be 
extraordinary, having regard to the average ex- 
pense of similar highways in the neighbourhood, 
the ct. ordered pltfs. to deliver to defts. the best 
particulars that they could of the average expense 
for the past five years of the similar highways in 
the neighbourhood, stating the cost of labour, 
the establishment charges, & the nature &, amount 
& cost of materials, but refused to order pltfs. to 
deliver to defts. pai’ticulai's of the average expense 
for the past five years of the highway damaged, 
stating cost of labour, establishment charges, & 
the nature & amount & cost of materials. — 
Morpeth Rurab Council r. Bullocks Hall 
Colliery Co., Ltd., [19i:i] 2 K. B. 7 ; 82 L. J. 
K. B. 547 ; 108 L. T. 470; 77 .f. P. 188; 29 
T. L. R. 297 ; 57 Sol. Jo. 373 ; 11 L. (>. R. 475, C. A. 

1835. Average cost of repairing par- 

ticular highway.] — Morpeth Rural Council 
V. BUIJ.OCKS IlAUi COLLIPJRY (3o., Ittd., No. 1834, 
ante, 

1836. Matters in bar of action — Interest of high- 
way authority— In election of defendant com- 
mittee.] — Colchester Corpn. v, Gepp, No. 1828, 
ante. 

1837. Conveyance of land by highway 

authority — For building purposes by defendants — 
Damage in consequence of building operations.] — 

Colchester Corpn. v. Gepp, No. 1828, ante, 

Limitation of time.]— iVee Sect. 4, sub- 
sect. S, poftt, 

1838. Indemnity — Between defendant & con- 
tractor — Right of defendant to recover.] — In aoou- 
tract for tho construction of a reservoir, whi<*ii 
included tho supply of all mat(*rial8, labour A: 
scaiTolding, made between a water co. tSa a <‘on- 
tractor, there was an indemnity clause, making 
tho contractor responsible hu* “ injury or damage 
to person & proi)erty of any ilescription whatever 
which may be caused by or result from tho execu- 
tion of the works’*: — Held: tho co, could re- 
cover from the contractor, under this clause, the 
expenses incuiTed by a rural district council in 
repairing hif^hways by reason of the damage caused 
by extraordinary trafbe, which the contractor ha<l 
conducted on the highways in bringing materials 
to the site of the reservoir, expenses which tho 
council had recovered from tlie co. under High- 
ways Ac Locomotives Amendment Act, 1878 (c. 77), 

8. 23, as amended by Locomotives Act, 1898 (c. 29), 

8. 12, as this was damage to property, Ac also 
damage caused by or resultin|]' from the execution 
of tho works within the indemnity clause. — 
Croydon Rurai^ District Council v. Hutton 
District Water Co. (1908), 72 J. P. 217; 0 
L. G. R. 674, C. A. 

1839. Damages & oosts.] — 

Colchester Corpn. v. Gepp, No. 1828, ante. 

.] — See^ generoUIy, Guuiantbe, pp. 221 

ei eeq* 


Sub-sect. 2. — Certificate op Surveyor, 

Highways & Locomotives Amendment 
Act, 1878 (c. 77), s. 23, as amended by Locomo- 
tives Act, 1898 (c, 29), s. 12. 

1840. Validity of surveyor’s appointment — Sur- 
veyor acting only on facts — Effect on certificate.] — 
J. was not appointed under seal district surveyor, 
but only by minute of the rural sanitary com- 
mittee idgned by the chairman, but not counter- 
signed by the clerk of the board. L. being sum- 
moned for damage caused by extraordinary traffic, 
set up tho defence that the a^ipointment of J. & 
his certificate & tho proceedings were void : — 
Held : as J. had acted de facto as surveyor the 
objection to J.’s appointment was rightly over- 
ruled, At the order on L. was valhi. — L ancaster 
r. Harj.ecii HianwAY Board (1888), 52 J. P. 
805, D. C. 

1841. Condition precedent to right of action.] — 

Under Highways & Loj[‘oinotives Act, 1878 (c. 77), 
the limitation of time for pixiceoding to recover 
expenses caused by extraordinary weights on tho 
highway dates fiom tlio surveyor’s certificate. As 
not from the time of demand. 

Tho legislature has inier^^osed tho certificate 
of the surveyor as a condition precedent to Ids 
right of tho highway authorilv to recover those 
expenses (Field, J.).-~I*ool iIuuiway Board v. 
Gunning (1882), 51 L. J. M. ('. 49 ; 4(1 L. T. 103 ; 
40 J. P. 708 ; 31 W. R. 30, D. G. 

.innoiaitonft Reid. Wlmil HiKl»w«y Board r. Nowoll. 
(1896] 1 Q. B. 827. Mentd. a>rbott r. Badger, (1901] 

2 K. B. 278. 

1842. • — .]~-(]uiflsTKiiFiELD Rural Council 
V. Newi'on, No. 1807, post. 

1843. .) — liHoMLFiY Rural District 

Coun(TL r. Chittenden, No. 1832, ante, 

1844 Form of oertlfloatc —Several highways 
inoiuded in one certificate.] — A certiOcale of tho 
surveyor to a highway hoard, uiuler Highways 
At Locomotives Amendment Act, 1878 (c. 77), 
s. 23, 08 to (‘xtraordinary expenses iiKJurrod upon 
highways in flieir district, is not bad by reoHon 
of the fm*t that it includes more than one high- 
way, Afc does not particularise or describe tlio high- 
ways included ; a H(‘parate certillcate neiul not 
he given in respect of cacdi highway. -WiRiiAL 
Highway Board v, Newell, [1895] 1 (i. B. 827 ; 
(H L. J. M. 181 ; 72 L. T. 535 ; 51) J. P, 183 ; 
43 W. R. 328; 11 T. L. R. 275 ; 39 Hoi. Jo. 
317 ; 15 R. 309. D. (3. 

^inrudation :~~EitAQ, Koudul v. LonlHhain Boruugh (1903). 

1 L. U. H. 410. 

1845. Average expenses of repairing — 

What highways included In average.] -Fphom 
Urban Council v, London (Jounty (’ouncjl, 
No. 1818, ante, 

1846. Details In respect of neighbour- 

ing roads.] — Colctiewter Cohpn, v, Gepp, No. 1833, 
anfe. 

1847. Certification of specific part damaged 

— Unnecessary.] —A highway led by a zigz/ig route 
with sumo steej) gi*adicnts from tho M. ililU down 
to the vtUago & railway station of (J., a distanco 
of more than a railci. So continued thonco for nearly 
four miles, being known as main roivd No. 6. In 
1907 tho highway was an ordinary agricultural 
road, with some metalling in tho centre, resting 
on a clay bottom, Ai^ owing to its gradients it was 


jointly, for che cost of repairing tho 
road.— C avan County Councii. & 
Bailibborouou Rukal District 
Council t>. Kane, (1910] 2 I. R. 644. — 

in. 

PART XI. 8ECT. 4, SUB-SEOT. 2. 
1844 i. •JFarm of oertificaU — Averat/t 


expentea of repairing —IMaUH in 
reaped of neigtdHwring roads .} — It in 
not CMAcijUal that tho 8iirveyor’>i 
oertlfloate should bear to havo boon 
franiod, or should in fact have boon 
framed, with regard to tho avorago 
expense of repairing highways in the 
neighbourhood. — U iohlano District 


CoMMirrBB OK PK.Rrii ('ovstY Council 
V. lUrruAY, {19t.B H. (;. 794; 60 

Sc. L. It. 531 ; 1 H. L. T. 320.— SOOT. 

a. ValidUy of cerlHlcate.] — Milnk 
k. Co. V. AREUUEKV DlSTRlfT COM- 
MITTER (1899), 2 V, (Ot. of Seen.) 220.— 
SOOT. 
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Seel* A , — Rec overy o f expe n ses : S uh^seciH. 2 Sc 3.] 

expensive to maintain. Jn 1007 the predecessors 
of defts. opened a stone quarry on the M. Hills 
ic conveyed quantities of stone by light motors 
along the road to the C. station. In 1910, defts. 
become the ownei's of the quarry, in addition 
to the tractors already used, put on the road a 
lieavy traction engine with trucks, more than 
doubling th(*ir traffic on the road from the quarry 
to the station, & thereby causing extraordinary 
expenses to b(* incurred oy pltfs. in maintaining 
the road. I'Jtfs.’ surveyor gave a certificate 
under lliglmays & locomotives Amendment 
Act, 1878 (c. 77), s. 23, that extraordinary ex- 
penses had lM‘en incuriod to the extent of £770 
in repairing “ the highway known as main road 
No. 0 ” by reasou of the extraordinary traffic 
cDuducted tlu'reon by defts. In an action to 
recover tljis sum os “ extraordinary expenses ” ; 
— Held : (1 ) (he traffic was extraordinary traffic,** 
but it was not i)rop(‘r to take the ordinary expendi- , 
lure on tiie other roads in the district, which wore { 
<*heaper to maintuin, as the basis of estimating 
the amount of th(* (‘xpenses ; hi the proper prin- 
ciple wfis to hold d(‘its. liable for the excess of 
the amount ai'tually Hjicnt in repairing the road 
over the amount which would h«vo been spent 
in repairing the damage done to the same section 
of the i*oad by the other traffic which used the 
road during the period ; A: os the mad w^as not 
niiTcIy re])air(‘d but was improved & bmught up 
to a higher standard, defts. ought not to pay for 
such improv<»ment as distinct from repairs, & on 
this imnciple the amount recoverable should be 
£440 ; (2) an objection taken to the suiwoyor's 
ceiiifieate on the gr(»und that while the certitlcatc 
was as to tlu^ rep/iir of main road No. 0, the state- 
ment of claim was only in respect of a part of such 
highway, w'os not a valid obj<‘ction, as the certificate 
need not sjaMMiy the exact parts of the highway 
when' the damage was done. -LKDiiiTuy Kuual 
D ibTHKT (\)UNt’in V. (*oLW'Ar.L Pahk Granite 
QUARRiiiH Go., J/ri). (1913), 108 h. T. 1002 ; 77 

J. I*. 198 ; 11 li. G. U. 811. 

jinuntation Jh to (1) Reid. U c'^lou-Mupci More U. C. r. 

Jlutt, IIDIDJ 2 Ch. ]. 

1848. Not evidence of measure of damage.] — 

ilKOMLEY llUHAL Dl'^TRUT COUNCIL V. CHIT- 
TENDEN, No. 1832, ante, 

1849. At whose instance given— Request of road 
authority.] - ( I ) Where traffic is diverted fi'ora one 
i*oad to anotluT* the question of the necessity for 
the diversion is not ivlevant to the question 
W'hether the particular traffic is extraordinary on 
the latter load vvilliin Highways Ai Locomotives 
Amendment Act, 1878 (c. 77), s. 23, 

(2) J( is immaterial wdietlier the certificate of 
the 8urve>or to the road authority i*cquired to 
1 e givxui uriiier sect. 23 as a condition precedent to 
the recovery of expenses of extraordinary traffic 
is given at the solo instance of the surveyor or at 
the request of the road authority. 

A co-operative society having several branch 
shops, in the ordinary course of its business, con- 
voked goods to its branch shops by means of 
wagons draw'll by traction en^nes. The society 
diveriiHl this traffic from a main road to an alter- 
native road, wdiieh was a country road not adapted 
for heavy traffic, on the ground that the urban 
district council had, by completely paving the 
main i-oad with granite setts, rendered it dangerous 
for traction ongitie traffic. The council appointed 
a spi^cial committee to consider the damage done 
to the road In question by the society's traffic. 
The couimittee resolved tliat» subject to a formal 


written certificate of the council s surveyor, a 
claim for extraordinary traffic should be made 
against the society. After the surveyor had 
signed the certificate the matter was reported 
to the coimcil, who approved the decision of the 
committee, & an action was brought against the 
society to recover extraordinary expenses incurred 
by the council in repairing the road by reason of 
the damage caused by extraordinary traffic pass- 
ing along it by order of the society. The society 
hfiS constantly used the road in question for nearly 
two years before the commencement of the period 
covei’ed by the claim ; — Held : (3) the require- 
ments of the statute as to the surveyor’s certificate 
had been complied with ; (4) there was ample 
evidence to support the finding of the judge that 
the traffic of the society was extraordinary traffic 
at the commencement of the period of the claim. 

(5) The question of ordinary & extraordinary 
tr^c, above all questions, is a question of fact 
(Loud Buckmaster, C.).- -Barnsley British 
Co-operative Society, Ltd. t?. Worsboeougu 
Urban Council, [1910] 1 A. C. 291 ; 85 L. J. 

K. B. 103 ; 113 L. T. 1121 ; 80 J. P. Ill ; 32 
T. L. B. 41 ; 00 Sol. Jo. 25 ; 14 L. G. B. 122, 
H. L. , affg, S. C. svh nom. Worsborough Urban 
District (^ouncil r. Barnsley British Co- 
operative Society, Ltd. (1914), 111 L. T. 429, 
C. A. 

JnnotatuxiiB : — Js to (1) Consd. Butt v. WoBton-buper-Mare 
U. C., 11022] 1 A. O. 3IU. jia to (r>) Reid. Abiiidgon 
U. C. 1 ’. City of Oxford Electiic Tramways, 11017] 2 K. B. 
318 ; Butt tj. WcBton-supcr-MuroU.C., 11922] 1 A. C. 340. 
UencraXly, Reid. Ledbury 11. I) C. t?. Someiset (1015), 84 

L. J. K. B. 1297. 


Sub-sect. 3.— Period of Limitation. 

See Ijocomoiives Act, 1898 (c. 29), s. 12 (1) (5) ; 
Public Authorities Protection Act, 1893 (c. 01), 

B. 1. 

1850. General rule — Damage committed within 
twelve months of action brought.] — (1) Loco- 
motives Act, 1898 (c. 29), s. 12 (1) (6), provides 
that proceedings by a liighw^ay authority for the 
recov^ery of the extraordinary expenses incurred 
by them in repaiiing a highway by reason of ex- 
traordinary traffic thereon “ shall be commenced 
within twelve months of the time at which the 
damage has been done, or where the damage is 
the consequence of any particular building con- 
tract, or work extending over a long period, shall 
be commenced not later than six months after 
the completion of the contract or works ** :- - 
Held : notwithstanding this limitation of twelve 
months, an action against a public authority, in 
respect of damage to a highway caused by them 
“ in pursuance or execution of any Act of Parlia- 
ment, or of any public duty or authority,’* must 
be brought within the six months limited by 
Public Authorities Protection Act, 1983 (c. 01), 
8 . 3 . 

(2) But, if the act which causes the damage to 
the highway is done by an independent contractor 
employed by a public authority in pursuance of 
his contract with them, he not being their servant 
or agent, the limit of six months fixed by sect. 1 
of the latter Act, has no application. In such a 
case an action in respect of the damage can be 
brought against the public authority under High- 
ways & Ix>comotive8 (Amendment) Act, 1878 
(c. 77), 8. 23, as amended by Locomotives Act, 1898 
(c. 29), 8. 12, as persons “ m consequence of whose 
order ** the damage has been done, ^ the time 
within which the action must be brought is that 
which is fixed by sect. 12, sub-sect. 1 (5). The 
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cjQFect of the latter part of the sub-sect, is, “ where 
the damage is the consequence of any particular 
building contract or work extending over a long 
period,** to ^ivo a period of “ six months after 
the completion of the contract or work,** in 
addition to the twelve months fixed by the prior 
part of the sub-sect., within which the action may 
be brought. 

A corpn., in carrying out a scheme for the 
widening of one of the roads, entered into a con- 
tract with a contractor for the hauling of stone. 
The contractor used traction engines to liaul the 
stone, & in so doing caused damage to some other 
roads which were repairable by the county council 
as the highway authority. The contract was for 
a year, commencing on Apr 1, 1902, & terminating 
on Mar. 31, 1903. The damage to the roads took 
place between Jan. 19, & Mar. 21, 1903, The work 
of widening the road was completed in Sejd. 
1903. On Feb. 11, 1904, the county council com- 
menced an action against the corpn. to recover tlie 
additional expenses of repairing pltfs.* roads in 
consequence of the use of the tractiini engine : — 
Held : (3) the action could be maintained against 
the corpn. as the persons in consequence of 
\yhose order ’* the damage had been done ; (4) the 
limit of six months for bringing the action lixetl 
by Public Authorities Piot^ction Act, 1893 (c. 01), 
s. 1, did not apply, because, the contractor not 
being the servant or agent of the corpn., the act 
was not done by them, & it was done by him in 
performance of his private obligations under Ids 
contract, & not in pursuance or execution of any 
public duty or authority ; (5) tlie time within 
which the action uuist be brought wa.s that tlxed 
by Locomotives Act, 1898 (c. 29), s. 12 (1) (6); 
(0) the hauling of tin* stone was a distinct w^irk 
from the widening of the road, ^ i)lts. could only 
recover in respect of the <lamage done since 
Feb. 11, 1903, t.c., within twelve months from the 
issue of the writ in the action. 

(7) An alternative right is given to sue cither 
the person by whose order the damage is done, 
or the pei*son in consequence of whose order it 
was done (Vauoiian-Wiij.iams, L.J.). — Kkxt 
County Councti. r. Foi.kestonk Cokcn., [1995] 

I K. B. (520 ; 74 I.. J. K. B. 352 ; 92 L. T. 309 ; 
(59 J. P. 125 ; 53 \V. R. 371 ; 21 T. L. R. 209 ; 
49 Sol. Jo. 281 ; 3 L. (1. R. 438, C. A. 
dnnoiatiojiH : — Js to (1 ) Apld. Koigate U. 1). U. r. Sutton DIh- 

trict Water Co. (ll)OU), 78 L. J. K.B. 31.'). Held. Hromloy 

11. C^. r. (’roydon ("ornn., 11WU8J I K B. 353. As to (2) 

Apld. Tilling t. Dick Kerr, (1905J 1 K. B. 562. As to <6) 

Conid. Bromley H. C. v. Croydon (yornn,, (19081 1 K. B. 

.353. Refd. Heigate B. C. u. Sutton District Water Co. 

(1900), 78 L. J. K. B. 315. 

1851. .]— Broaeley IUtral DisTuirr 

Council v. Croydon Ck)RrN., No. 1827, a7iie. 

1852. When time begins to run — Whether date 
of repairs — Or surveyor's certificate.] — Certain 
extraordinary traffic took place in the year ending 
Mar. 1880. The expense of £21 thereby incurred 
was demanded from C. in Nov. 1880, &- in Mar, 
1881, the surveyors certificat/c being signed in 
Feb. 1881. The summons for non-payment was 
in Apr. 1881 : — Held : the six months’ limitation 
dated from the certificate & demand of payment, 

& not from the time when the repairs w^ere made, 

& therefore was in time in this case. — W hite r. 
Colson (1881), 40 J. P. 505. 

1853. In respect of ** particular building con- 
tract " — Completion of contract— Action within 
eighteen months therefrom.] — Kent County 
Council v, Folkestone Corpn., No. 1850, anie, 

1854. What amounts to — Contract 

containing maintenance clause.]— (1) By Ijoco- 
motives Act, 1898 (c. 29), s. 12 (1) (ah extra- 


ordinary expenses incurred by a highway autho- 
rity in ropairing a highway by reason of damage 
caused by extraordinary traffic thereon are re- 
coverable by an action in the High Ct. or county 
ct., & by (1) (6) proceedings for the recovery of 
such expenses “ shall be commenced within twelve 
months of the time at wliich the damage has been 
done or where tlie damage is the consequence of 
anj’^ particular building contract, or work extend- 
ing over a long period, shall bo commenced not 
later than six months after the completion of the 
contract or work,” It being conceded, having 
regard to Kent Cowdy Council v, Folkestone Cor- 
poration^ No. 1850, aide, that where the damage was 
caused by work done under a building contract, 
or work extending over a long period, an action 
for recovery of expenses was in lime if brought 
either within twelve months of llie doing of the 
damage, or within six months after the <‘omplotioii 
of the contract or work Held : “ tiie comple- 
tion of tlie contract ” meant the comidetion of 
(he contract so far as it relatoil to the work causing 
the damage wliich gave rise t<o the action. 

(2) Tlierefore where the damage was caused by 
work done under a contract which tlie ct. assumed 
to be a building contract, & the contract containetl 
a maintenance clause which provided that the 
entire work should be at the risk of the contractor 
for a cci’tain period after completion : — Held : the 
contract was coniplcU‘d, within Loeomotiv^es Act, 
1898 (c. 29), H. 12 (1) (5), at the dattMif the comple- 
tion of the work, k, (lie six months began to run 
from that date.— 1 Lanc aster Rural (’ounuil v , 
Fisher Jjj Fanu, |1907] 2 K. B. 51(5; 70 
L. J. K. B. 1070 ; 97 L. T. 5(50 ; 71 J. ]*. 401 ; 
23 T. L. K. (514 ; 5 L. (1. \l. 1223, (’. A. 

Annoltiiutnh ' As to (1) Expld. ('arliH)o H. (’. i\ Carilslo 

('oii)ii , [1999)1 K.B. 171. Apld. HriirnloK. (* r. hut (on 

DiHtru-t Wator Co. (1909), 7H L. .1. K. B. 315. As to 

(2) Oontd. Bioinlo> H. C'. v, ('ro^dou (.'ntpii., II99HI 1 

K. B. 353. Refd. H D. U. r Stittou Dlstili-t 

WaterC'o., EuurlThliil J'aity (1909), 78 L .?. K. H. 315. 

1855. — - - - Question of fact.l - 

Reioate Rural DisTiurr (’ouvi il l\ Suwon 
Di.strh'I' Water (’o., No. 18(51 

1856. - — Work comprising Inter- 

related component parts.] in l/>comoti\eu Act, 
1898 (c. 29), s. 12 (1) (5), which provides that 
l»roceediiigs for the r(^covc*ry of (‘Xpcnscs of c*xtra- 
ordinary tralfic, “ wIhtc* the damage* is the con- 
sequence of any partie’ular building contract, or 
work extending ov(*r a long jx'riod, shall he com- 
menced not later than six inontlis after the 
completion of the contract or work,” tin) term 
“building contrai't ” means a contraed lor the 
building of any physical construction the term 
“ comi>letion of tluj contract ” means completion 
so far as conccTiis the constructional work com- 
prised thoivin ; At wJicre the constnictional work 
consists of seve'ral coiniHjin*nt parts so cloH<*ly 
connected that each would he useless without the 
others, the period ol six inontlis begins to run 
from tiic completion (>f the whole work, notwith- 
st^inding that the damage* t/O tlu* j*oa(Js may have 
been caused exclusively by the Jiaulage of materials 
in connection with some or one only ol the cum- 
X>onent parts of the work. 

Qu. : whether dilTerent considerations may not 
apply to contracts comprising several inde]>(*ndcnt 
works ; also to contracts comprising work in 
several ditTcront districts where it is siiown that 
all the work within the district of Iho pltf. ati' 
thority has been completed more than six months 
before the commencement of the action. Accord- 
ingly, where the work comprised in a contract 
included the construction of a I’eservoir A& the 
laying of a line of pipes therefrom witliin pltfs.* 
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Sect. 6.1 

district, & damage was caused to the ro^ of 
the district by haulage in connection wth the 
laying of the pipes, but not in connection with 
the construction of the reservoir: — Held: the 
contract was a building contract for one compound 
work, which was a work extending over a long 
period within L<’)Comotives Act, 1898 (c. 20), s. 12 
(1) (6), A an action for recovery of expenses com- 
menced more tiian six months after the completion 
of the line of pipes but before tlie completion of 
the reservoir wiis in time. — C aulihi^ Rural 
(> n;NUJL V. (UuLiHi.K (JoRPN., (1000] 1 K. B. 
471 ; 78 L. J. K. B. 307 ; 100 L. T. 210; 73 
J. V. 121 ; 25 T. L. R. 237 ; 63 Sol. Jo. 228 ; 7 
L. (1. H. 208, (\ A. 

Aniwtntum : -Folld. lO'Itfoto U. C. v. Sutton District Water 

(’o. (l!)0i», 78 L. J. K. H. :U5. 

1857. - — Contracts comprising Inde- 

pendent works In several districts.] — C arlisle 
Kuiiai. Council v, Carlisle Corpn., No. 1850, ante. 

1858. - - What amounts to building contract — 
Any physical construction.] — C arlisle Rural 
(V)UNciL V. (Carlisle (’orpn., No« 1860, ante. 

1869. In respect of ** work extending over long 
period *’ — Completion of work — Action within 
eighteen months therefrom.] — Kent County 
CouNuiL V. Folkestone (Johpn., No. 1850, ante. 

Igeo. Causing damage.] — L ancaster 

Rural (/OUNCil v. Fibher & Le Fanu, No, 1851, 
ante. 

1861. What amounts to— Question of 

fact.) — In Locomotives Act, 1808 (c. 20), s. 12 
(1) (6), which provides that proceedings for the 
m*overy of expenses of extraordinary traffic 
“ where the damage is the consequence of any 
particular building contract, or work extending 
over a long ixuiod, shall be commenced not later 
than six months after the completion of the con- 
tract or work,’* the expression “ the completion 
of the contract or work means the constructional 
comph'tion of the contract or work, A it is a 
question of fact when the contract or work is 
completed in that sense. Accordingly whore a 
contract provided for the construction of a water- 
tight reservoir A the rc’servoir was so far completed 
that the water was let into it moi*o tlian six months 
before the commencement of an action in the 
county ct. for the recovery of expenses of extra- 
ordinary traffic in relation there^, but was not 
made w'atertight until within six months of the 
commencement of the action ; —Held : the county 
ct. judge was justilled in finding that the reservoir 
w*vs not coini>leted within Locomotives Act, 1898 
(c. 29), s. 12 (1) (6), until it was made watertight, 
A tlio action was in time. — Reioatb Rural 
Distrk't Counuil V. Hutton District Water Fo, 
(1909), 78 L. J. K. B. 315 ; 100 L, T. 354 ; 73 
J. P. 101 ; 25 T. L. R. 200 ; 53 Sol. Jo. 243 ; 7 
L. (1. K. 280, C. A. 

AnnMiim : — CoQSd. Carllble 11. C. v. CarliHlo Corpn., 11009] 

1 K. 11. 471. 

1862. What amounts to “ work ** — Re- 

moval of timber — Work spread over two years.] — 

Norfolk County Council v. Green, No. 1800, 
ante. 

1863. Material supplied for road 

repairs.]— Kent County Councu. v . Folkestone 
Corpn., No. 1850, ante, 

1864. .] — Bromley Rural 

Distiuct Council v. Croydon Corpn., No. 1827, 
ante, 

1865. Daniage done by public authority — ^Action 
to be brought within six months — Elleot of employ- 
ment of Independent eontraetor— Public Authorities 


ProteoUon Act, 1893 (c. 61), s.l.]— Kent County 
Council v. Folkestone Corpn., No. 1850, anie. 


Sub-sect. 4. — In What Court Recoverable. 

See Highways A Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Locomo- 
tives Act, 1898 (c. 29), s. 12 (1) (a). 

1866. High Court — Removal from county court — 
— Certiorari — Grounds for removal,] — Godman- 
CHESTER Rural District Council v. Hooley 
(1901), Times, Aug. 6. 

.] — See, generally. County 

Courts, Vol. XIII., pp. 543-546. Nos. 968-1010. 

1867. County court — Expenses not exceeding 
£250— Whether High Court jurisdiction excluded.] 

By Locomotives Act, 1898 (c. 29), s. 12 (1) (a), 
“ Expenses under ” Highways A Locomotives 
(Amendment) Act, 1878 (c. 77), “ shall cease to be 
recoverable in a summary manner, but may be 
recovered if not exceeding £250 in the county 
ct.,” A if exceeding that sum in the High Ct. 
In an action brought in the High Ct. by a local 
authority to recover a sum exceeding £250 from 
deft, in respect of expenses incurred by such 
authority in repairing certain roiids over which 
locomotives belonging to deft, A others had 
travelled, the jury found that the weight was 
excessive A the traffic extraordinary, A tissessed 
the damages at £120. Judgment was entered 
for the authority for £60, the amount of 
aj^‘eed by the paities to he attiibutabJe to deft., 
with costs, the judge slating that if necessary. 
A if he had the power to do so, ho w'ould certify 
for ct>8tH on the High (Jt. scale Held : (1) under 
Locomotives Act, 1898 (c. 2i)), s. 12 (1) (a), the 
action might be brouglit either in the High Ct. 
or in the county ct., A, apart from special legisla- 
tion, the mere fact that it might have boon brought 
in the county ct. did not affect the right of the 
local authority to costs, A the action having been 
tried by a jury, the costs would, under R. H. (J., 
1883, Ord. 65, r. 1, follow the event unless other- 
wise ordered f<^r good cause shown ; (2) assuming 
the action to be founded on tort within county 
cts. Act, 1888 (c. 43), s. 116, then the only special 
legislation was that sect., A the judge, having a 
discretion under that sect, to certify for costs on 
the High Ct. scale, had exercised that discretion 
by granting a certiffcato in favour of the local 
authority. 

It lias been pointed out that a condition pre- 
cedent to tlic nght to bring an action to recover 
expenses is that there snail be a certiffcate 
of the surveyor that extraordinary expenses 
have been incurred by reason of damage caused 
by excessive weight or extraordinary traffic 
(Collins, M.H.). — CHESTEUFiEaLD Ritr\l Council 
V. Newton, (1004] 1 K. B. 62 ; 73 L. J. K. B. 24 ; 
89 L. T. 406 ; 68 J. l\ 33 ; 52 W. R. 129 ; 20 
T. L. R. 6 ; 48 Sul. Jo. 13 ; 2 L. G. R. 45, C. A. 

to m IHstd. lUpou R. C. f. Arniltago A 

Hodffson, 11919] 1 K. B. 559. 

1868. .] — An action cannot be 

brought in the High (!t. under Locomotives Act, 
1808 (c. 29). s. 12, where the expenses sou^t to 
be recovorod do not exceed £250. — Ripon Rural 
Council v. Armitage A Hodgson, flOlO] 1 K. B. 
669; 88 L. J. K. B. 728 ; 120 L. T. 611 ; 83 
J. P, 112 ; 17 L. G. R. 264. 

1359 , Locomotives on Highways Act, 

1896 (c. 36), ss. 1, 6 — Heavy Motor Car Order, 
1904.] — An action lies In the county ct, to recover 
expenses of extraordinary traffic not exceeding 
£250 caused by light locomotives within above 
sects, as extended by above Order, inasmuch as 
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expenses of extraordinary traffic not exceeding 
£260 ceased by virtue of Locomotives Act, 1898 
(c. 29), to be recoverable summarily under High- 
ways & Locomotives (Amendment) Act, 1878 
(c. 77), & became recoverable in the county ct. ; 
& Locomotives Act, 1898 (c. 29), s. 17 (2), means 
that nothing in that Act is to affect light loco- 
motives as distinguished from other vehicles, but 
it does not mean that light locomotives, as far 
as they have characteristics in common with other 
vehicles, one of which is that they may cause 
extraordinary traffic, are not to be dealt with by 
the new procedure established by Locomotives 
Act, 1898 (c. 29), s. 12 (1), — H. v, James (Judge) 
& Midland Ry. Co., Ex p. Bath Rural Council, 
[1908] 1 K. B. 958 ; 6 L. G. R. 160 ; sub nom, 
R. v. Bath County Court Judge &; Midland 
Ry. Co., Ex p. Bath Rural Council, 77 L. J. 
K. B. 402 ; 98 L. T. 605 ; 72 J. P. 67. 1). C. 

1870. Duty of Judge to take notesj — If 

the jurisdiction in these cases [actions under Loco- 
motives Act, 1898 (c. 29), s. 12] extending to an 
amount of £250, & exceeding very largely the 
amoimt sought to be recovered in many actions 
in the High Ct., is conferred upon the county ct., 
it is the duty of the judge who is trying such cases 
to see that a proper note is taken of the evidence, 
& that whether an application to do so is made or 
not. The difficulties arising in these cases are 
known to be substantial ; what 01*6 the highways, 
proper certificates, what is extraordinary traffic, 
who ore the persons resjMinsible for it, & so on. 
This case is itself an illustration. ... If this 
case came before any judge of the High <'t. ho 
would deem it his duty to see that a proper note 
was taken (Lord Ai.verstonk, C.J.). — CiiKRTbEY 
Urban District Council v. Binnh (1905), 69 
J. P. Jo- 28 ; sub nom. Be Chertsby Rural 
District Council Binns, 49 Sol. Jo. 223. 

Annoiedtons : — ^ReU. Kli»on U. ('. v, Armltugo & Ilodfi^im. 

flHlttl 1 K. B. ObO, Mentd. Hluimoue v. CroHHley, {IU22] 

2 K B 95. 

— 1 — L.,]— generally, County Courts, 
Vol. XIII., p. 538, Nos. 897-900. 

1871. Scale of costs— Action in High Court- 
Damages received less than two hundred & fifty 
pounds — Certificate of court.] — Chesterfield 
Rural Council r. NE^^TON, No. 1867, a?ilc. 


Sub-sect. 6. — ^Measure op Damages. 

See Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12 ; <£:, generally. 
Damages, Vol. XVII., pp. 120-136. 

1872. General rule.] — The measure of damages 
under Locomotives Act, 1898 (c. 29), s. 12, is the 
difference between the sum expended in repairs 
during the year & the average sum expended on 
the road in previous years, allowance being made 
for other traffic & causes contributing to the 
increased expenditure. — Weston - super - Mare 
Urban District Council v. Butt (Henry) & C'o., 
[1919] 1 Ch. 11 ; 87 L. J. Ch. 612 ; 119 L. T. 669 ; 
82 J. P. 262 ; 34 T. L. R. 624 ; 62 8ol. Jo. 739 ; 16 
L. G. R. 754 ; on appeal, [1919] 2 Ch. 1, C. A. ; 
«u6 nom. Butt (Henry) & Co. v. Weston-super- 
Mare Urban District Council, [1922J 1 A. C. 
340, H. L. 

1873. Reconstruction of road necessary — Repairs 
ineffective.] — S. was the owner of locomotive 
engines, wmch were used on a highway which was 
originally sufficient for ordinary light traffic, but 
was flreatly damaged by the heavy traffic of the 
engliSr^krhj^way board were obliged not 


merely to repair but re-construct the road, & 
expenditure of £500 was thereby incurred. The 
repairs & re-construction items could not be 
severed: — Held: S. was rightly ordered to pay 
the sum of £500, & it was immaterial that h^w 
engines were made & used in accordance with 
the statute. — Savin v. Oswestry Highway 
Board (1880), 44 J. P. 766. ^ , 

Jmwtaiiotw:— BeM. Kwit Coimty Oouucll r. Kent Co^ 
ConcesHions (1008), 72 J. P. 5(»7 ; Ciuiibrid^shlro County 
Council V. Pepper k HolUe (1912), 76 J. 1*7393, 

1874. Average expenses of repairing neighbour- 
ing roads — Not conclusive.] — Aveland (Lord) v, 
Lucas, No. 1763, atUe. 

1876. Whether material.] - Bromley 

Rural District Council r. Chittenden, No. 
1832, ante. , , , 

1870. .]— Ill an ai‘tion by a local 

authority under Highways & Ixicomotivos (Amcnd- 
meui) Act, 1878 (c. 77), s. 23, as amended by 
Locomotives Act, 1808 (c. 20), s. 12, U> recover 
expenses as having been incurred by them in the 
repair of a highway by reason of damage tu’islng 
from extraordinaiy ti’affic, the local authority 
must, in order to succeed, pi*ove that those ex- 
Iienses were “ extraordinary,^’ A, for the imrposo 
of dt‘tenuining whether they were so, regard must 
be liad to the average expense of repairing similar 
highways in the neiglibourliood. - Billericay 
Bural ('ouNcn. r. Poplar Union A Keeling, 
[lull] 2 1C. H. «()l ; «0 L. J. K. H. 1211 ; 106 
Ij. T. 470; 75 J. 1*. 407 ; 65 Sol. Jo. 017 ; 0 
D. O. K. 700, (’. A. , 

Annotations ' — Apld. (’olohc'^tor Corpn. i». JJt‘l»P. 110121 * 
K. B. 177 ; Jjr‘(lbury K. D. C. v. 

Quarries Co. (1913), lOH L. T. Bwd. J ftni bridge • 

- council r. Pepper & HoIIIh (H 1*2). 76 2- f*- 



boiiuTHfl (1916), 84 L. J. K B. 1297. 

1877 . ,|— COJ.CIIEHTKH COKPN. V. 

Gkpp, No. 1H2H, anie, 

1878. - “ Neighbouring roads cheaper to main- 
tain.] -Ledbury Uukal Dihtrut Council v. 
(’oi.WALL Park Granite Quarries Co., Ijud., 
No. 1817, c/Rfe. 

1879. State ol repair of highway.] -Hems- 
woiiTH Rural District Council v, Micklb- 
thwatte. No. 1700, ante. 

1880. Excess of cost of repairing particular 
highway — Over cost of repair due to ordinary 
traffic.] — Ledbury Ruraj4 District Council v, 
COLWALL 1*ARK GRANITE QUARRIES (’O., LtD., No. 


1817, aiHv. . 

1881. Deductions & allowances— Improvement 
of road duo to repair.]— Colchester Corpn. v. 
Gkpp, No. 1833, ante. 

^882. .] — C’AMBRIDGKSHIRE COUNTY 

Council v. Pepper & lloujs. No. 1700, ante, 

1883. .]— JiEDBURY Rural DisTUurr 

Council r. Colwall Park Granite Quarries 
C o. Ltd,, No. 1847, ante. 

1884. Bad state of repair.]— (/AMBRIDOB- 

sHiRE County Council v. Pepper & Holus, No. 

1790, ante, ^ « a 

1885. Alleged extraordinary traffic not 

wholly so.]— Cambridgeshire County Council 
V. l^EPPKR Hollis, No. 1700, atUe, 

Average expenses of repairing neigh- 
bouring highways.] — See Nos. 1763, 1771, 1772, 
1780, 1782, 1786, 1700, ante. 


Sect. 6 nquNcnoN to restrain. 

See Part IX., Sect. 3, sub-aect. 3, ante. 
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Part XII. — 8topping-up or Diversion of Highways 


Skct. 1.-~AT common law. 

SlTH-SECT. 1. — In Oenehal. 

Common law rule— Once a highway always a 
highway.]— Nos. 4, 14, 45, 4(i, ante. 

1886. Exceptions to rule — Destruction of road 
by natural means.] — Lkk v, Patrick (1804), 28 
J. P. Jo. 270. 

Access to road destroyed — By 
stopping up communicating roads under statute.] — 

Where a. highway is stopped or diverted by order 
of quarter sessions, a road which branches from 
Ac rejoins tlio highway so stopped or diverted, & 
to which the i)ublic had no otljer means of access, 
ceases to bo a highway, altliough not inentumed 
in the order. “-P ail ky v. Jamieson (1876), 1 
C. P. I). 820; 81 P. T. 02; 40 J. P. 480; 24 
W. H. 450. 

Anualftlhns : — Conid. O. (’. Uy. v. Balby-wlth-IIcxthorpe 
IJ. U., A.-(i. V. U. O. U>., I1U12J 2 (’h. 110. Refd. Tyiio 
linpiovoiuent CoriirH. v. Inirk*, A.-U. v. Tyne Improve- 
incut CoinrH. (1809), fel L. T. 174. 

Statutory provisions.] — See Sect. 2, 2 >offt, 


Sun-sECT. 2, --PoRMKii Procedure. 

1888. Writ ad quod damnum.] — 11. v. Warde 
& Lymi^ (1032), Oro. Oar. 200; Sx p . Vennor 
(1754), 3 Atk. 700 ; IJx p . Armitaoe (1750), 
Amb. 204 ; U. v. liusHKLL (1827), 0 P, & C. 500 ; 
Khuer k , DirroNH Urban Uouncil v. Marks 
(1002), 71 L. J. K. P. 300. 


Sect. 2. -STATUTORY PROVISIONS. 

Sub-sect. 1. — In General. 

1889. Necessity for order.] — U. t\ Platts, 
No. 2200, j)o«t. 

1890. Proceedings to obtain order — By surveyor 
—Highway Act, 1835 (c. 55), s. 85.]— The charges 
of a solr. employed by an urban authority to con- 
duct pi'ocoeuings at the instance of an individual 
for the stopping up or diverting a highway under 
above Act are not “ expenses within sect. 84 
of the Act, BO OH to bo recoverable in the manner 
poin^d out by sect. 101 i—Srmble: all the sU»ps 
required by sect. 85 to be taken for the purpose 
of obtaining the order of sessions, are ministerial 
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acts which ought to be done by the surveyor of 
the local authority. — United Land Co, v, Totten- 
ham Local Board (1884), 13 Q. B. D. 040 ; 53 
L. J. M. O. 130 ; 61 L. T. 304 ; 48 J, P. 726 ; 32 
W. R. 798, D. G. 

1891. More than one highway — ^Necessity lor 
separate orders.] — R. r. Milverton (Inhabi- 
tants), No. 1930, post. 

1892. Partial stopping up.] — R. v. Milverton 
(Inhabitants), No. 1930, post. 

1893. Condition Imposed must be complied with.] 

— The L. Ry. Co. were empowered to make 
obstructions in public or private roads, for the 
purposes of their undertaking, doing as little 
damage as might be, & wherever it was found 
necessary to use that power, they should, before 
any such road should be cut through, etc,, make 
a good k suflicient road instead thereof, as con- 
venient for passengers os the road to be cut through, 
or as near thereto as may bci. 1'he co. having 
obstructed a public road without making a new 
one equally convenient or as nearly so as might 
be : — Ilcid : they were indictable for a nuisance 
on the old highway. — R. v. Scott (1842), 3 Q. B. 
643 ; 3 Ry. k Can. Gas. 187 ; 2 Gal. k Dav. 729 ; 
11 L. J. Q. B. 254 ; 0 Jur. 1084 ; 114 E. R. 015. 

;--Refd. 11. v . Ureat North of England Ky. 

(1840), 7 L. T. (). S. 468 ; Watkiiw v. G. N. Ity. (1851), 

16 Q. B. 961 ; Wyatt r. (J. W. Hy. (1865), 13 W. 11. 837. 

Mentd. Sc Hoyal lintlBh Bank (1857), 29 L. T. O. S. 148 ; 

U. V. Loo (1875), 21 W. 11. 660 ; li. v. L. & N, W. Uy. 

(1888), 58 L. T. 771. 

1894. .] — Applt. was convicted of unlaw- 

fully trespassing upon a railway in such a manner 
as to expose himself to danger ; k of being upon 
the railway after having received warning not to 
go thereon. l*rior to the making of the railway, 
k prior to the passing of the Acts authorising the 
same, there existed a public footpath over the land 
now occupied by the railway at the place where 
applt. crossed, k applt., with others, went upon 
k crosst'd the railway at the place ui question in 
the boml fide assertion of the right of way which 
exisU‘d before the railway was made. The rail- 
way CO. had not complied with Railways Clauses 
Consolidation Act, 1845 (c. 20), s. 40, by making 
a proper provision for the public to pass over or 
under the railway : —Held : the conviction was 
witiiig, k must bo quashed on two grounds, 
because the jurisdiction of the magistrates was 
ousted by the claim of right or title which was set 
up, k they had no jurisdiction to adjudicate upon 
the case ; k because, as the public right of way 

k BkIiLk lIiVKH ViLLxaK (1909), 18 
O. L. U. 330 ; 13 O. W. U. 778.— CAN. 

f. .] — lUMSET V. WRST VaN- 

COUM5U (1915), 31 W. L. H. 415; 8 
W. W. IL 835.— CAN, 

1803 i. CotuHtUm imposed must be 
cmnplitd wUh .\ — The power of a 
municipad council to olosu up a road, 
under Municipal Act, 6. 504, 18 a oondi- 
1 ional one only, k II another convenient 
rotui is not already in existence, or la 
not opened by another bye-law passed 
before the time fixed for olosL^ tho 
road, tho bye-law oloHing the roacT may 
bo quashed . — He Adams Ac East 
Whitby Township Corpn. (1882), 2 
O. IL 473.— CAN, 

i Powers of aUUidory conipany.] 
statuto conforring u^u a oo. 
powers of expropriation In TOueral 
terms does not authorise it to take or 
close an existing highway. — ^T homson 


b. Proceedings to obtain order — 
J)i version of highmty.] —A. proooiHling 
under 60 Geo. 111. c. 6, to obtain an 
alU^ration of a n>ad, must be a con- 
tinuous procHM^dlug ; Ihen'foris If a 
proceeding on oiio application tails, 
there must Ih^ a new application of 
freeholders for a warrant to summon 
another jury.— U, v, Wuit®, Watbh- 
BOROUUH OOMK. (1831), N. B. Dig. 
101.— CAN. * 

0 . Form of application— Hy 

whom uniule.] — ‘On an appfloatlou under 
Highway Act, Gonsol. Htat. o. 68. for 
t he atU^ratiou of a roa«i running through 
two oariwhes //fW : the application 
should liave boon made by a luajority 
of the oomrs. in tach parish & tho 
county ooimcil had no authority to 
vary the amounts awarded by tho 
iury.— Exp. PARUfi* (1885), 25 N. B. U, 


d. J unsdiction of municipality.} — 
The roads incut ionod in Murdcipal 
Ulausi^s Act, 8. .50 (127) which may be 
closed by bye-law, arc not only such 
roads us are wliolly situate wiUdn tho 
limits of tho luuuioipality, but iuchide 
also highways or trunk iDads lead- 
ing into the districts beyond the 
boundaries. — Stylkh v . Vicixiria 
(UiTV) CouPN. (1899), 8 B 0. li. 406.— 
CAN. 

s. ^.1 — Tho word “wholly’* 

iu CouBolidated Mimioipal Act, 1903, 
s. 637, is used with reference not to the 
locality of the road, but to the juris- 
diction of the council over it ; ^ the 
oounoll of a municipality has juris- 
dioUoit to pass a bye-law closing part 
of a oontlnuous highway patndng 
through that municipality & extending 
into other munkfipauties . — He Taylor 
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epusted before the making of the railway, such 
right of way waa not extinguished by the making 
of the railway over it, ^ tlie railway co. had not 
complied with the provisions of the Act in making 
prcmer provision for the public to pass over or 
imder the railway. — Cole v. Miles (1888), 57 
L. J. M. C. 132 ; 60 L. T. 145 ; 53 J. P, 228 ; 
36 W. li. 784, D. 0. 

.---Folld. Arnold v. Morsran. [1911] 2 K. B. 314. 

Reid. R. t>. Bexley Heath Ry. (1896), 74 L. T. 540. 


1896. Extinguishment by implication— Works 
authorised inconsistent with existence of road.] — 

A public right of way may be extinguished by 
statute by necessary implication as well as by 
express words. A saving clause in a general Act 
has no operation if it is inconsistent w’ilh the 
express provisions of a subsequent special Act. 
The saving clauses of General Pier <fc Harbour Act, 
1861 (c. 45), do not apply to a public right of way. 
A corpn. were empowered by a provisional order 
of the Board of Trade, made under the authority 
of General Pier & Harbour Act, 18(11, 4S: confirmed 
by a subsequent special Act, to construct a pier 
in accordance with certain deposited plans. Tlie 
plans showed that the pier, when constructed, 
would be physically inconsistent with tlie exist- 
ence of an alleged public right of acce.ss to the sea- 
shore from a street with which the pier was ctui- 
nected. The provisional order contained no 
words expressly extinguisliing the right of way, 
or substituting another right of w^ay for it : — 
Held : if the alleged right of way had ever existc'd, 
it was extinguished by necessary implication, A 
it was not sjvved by Genc^ral Pier & Harbour Act, 
1861 (c. 45). — Yarmouth Cohpn. v, Simmoxs 
(1878), 10 Ch. D. 518 , 47 L. J. (7i. 702 ; 38 L. T. 
881 ; 20 W. K. 802. 


Annoiaiwns C’olo v. Milos 57 L. J. AI. U. 

132. Reid. 8t. Mory, Islington, VoHfpj v. Goodman 
(1889), 2J Q. B. I). 151. 


1896. Repeal of statute authorising diversion — 
Whether public right of way revives.] —Where, 
under a private' Act of Parliament, a new tumpike 
road W'as directed to be ma<.le, As a certain public 
bridleway across a faim dire<;ted to be cUised to 
prevent the evasion of tolls, the freehold in the 
bridleway being by the same Act vested in the 
owner of the farm in exchange for lands taken 
for the purposes of the turnpike road, Ac penalties 
being imposed on those continuing to use the 
bridlow'ay, & when the Act, which liad originally 
been passed for twenty-one years, was continued 
in force by subsequent Acts, but eventually re- 
pealed : — Held : the right to use the bridleway 
was not revived by such repeal.— Gwyxnb v. 
Prewitt, (1894J 2 Ch. 016; 63 H. J. Ch. 870; 
71 L. T. 190 ; 60 J. 1\ 104 ; 43 W. K. 551 ; 8 
R. 814. 


1897. Duty to fence diverted road — At point of 
diversion.] — A duty is cast upon those who, in 
the exercise of statutory powers, divert a public 
footpath, to protect, by fencing or otlierwiso, 
reasonably careful persons using the footpath 
from injuiy tJirough going astray at the point of 
diversion. — 11ur«t v. Taylor (1885), 14 Q. B. 3). 
918; 49 J. P. 359 ; 33 W. R. 582 ; 1 T. Ia. 11 
386 ; svb nom. Hirst Tay'LOR, 51 L. J. Q. B. 
310, D. O. 

Anru^alione : — Apld. Kvann, Administratrix r. Rliymncy 
L. B. (1887). 3 T. L. K. 72. Retd. McClelland t>. Man 
cheater Corpn., [1912] 1 K. B. 118. 


SuB-SBCTT. 2 . — Under Highway Acts. 

A, Co>iditions Hequisiie, 
note. Highway Act, 1835 (c. 60). 

See^ also. No. 1932, post, 

1898. Provision of new highway— Before stopping 
up of old road.]— Under 13 Goo. 3. c. 78, s. 19, a 
new highway must bo set out before an old one 
con be stopped up ; Ai[i it is not sufficient that 
another old highway was widened in parts to 
answer the purpose of a new road. A: if a new 
highway be not set out befoi*e the old one bo 
stopped up, the legality of the orders of the justices 
for diverting the old road Ac stopping it up may 
be questioned in an action of trespass, notwith- 
standing such orders wei'e conllrmed by the 
sessions on appeal, stating the fact of a now road 
being set out in lieu of the old one. — WELCH v. 
Na.sh (1807), 8 East, 394 ; 103 E. R. 394. 
Antmtahons : — Distd. Do Rontliioii r, Poimyfoathcr (1814), 

5 Taunt. 634. N.F. B. i>. Ohlllips (1866). L. R. 1 g. B. 

618. Reid. R. r. Cam brldgon hire J.I. (1835). 4 Ad. itc 

El. 111. Mentd. Brittain v. Kinnaird (1819). 1 Brod. ic 

Bmg. 432 ; DyHim v. C’olUck (1822), 5 B. At Aid. 600 ; 

Lane v. Dixon (1847). 3 C. B. 776 ; R. v. PliilllpB (1S48), 

8 g. B. 715 ; R. v. Grant (1849), 14 Q. B. 43 ; (Ndonial 

Bank of Au^tralahla v. Vrtllun (1874), I< B. 5 P. C. 417. 

1899. Substituted road— Whether must be en- 
tirely new — Widening of another old road.]— 

Welch v. Nash, No. 1898, ante. 

1900. .] — Justices, under High- 

way Act, 1835 (c. 50), s. 85, may make a certificate 
for the diversion of a highway, if the new higiiway 
is nearer or more commodious ; At a oortificato 
is valid which ollt'ges one alternative. The addi- 
tion of fresli land to an old narrow highway, so 
as to \4iden it make it a eonunodious load, is 
sufficient substitution of a “ now highway.’* lb 
is sufficient if the certificate sitite iliat the old 
higiiway will bo unnecessary wIk'u tlie proptmed 
alterations are compltded. -It. r. J'hilliph (1866), 
L. H. 1 Q. B. 618 ; 7 11. A5 S. 593 ; 35 H. J. M. G. 
217 ; 30 J. 505 ; 12 Jur. N. S. 920 ; 14 W. H. 
791. 

AmioUtiiona: -Apld. R. r. Surrey JJ. (Is72), 26 L. T. 22. 

Reid. H. r. Surn'y JJ. At WcIIh, I\t p. Lew In (1892), 66 

L. T. 578. 

1901. Connections between termini Ac 

another highway.] - ( 1 ) It is not necessjiry for 
stopping up a road under an order of justices of 
the peace, tliat they should, by tlieir order, sub- 
8 titut<j a nf‘W road reaching tlio wliolo distance 
from the terminus a quo to the ierntinus ad qw'Mt 
it suffices if tlioy sc‘t out a new i*oad leading from 
the terminus a quo into a iail>lic Jiighway, along 
whieh, At other highways coniu'cted witli it, tlie 
subject may pass to tJie terminus ad qmm» (2) 3f 
the orders Ac certificat<*s of magistrat/os, diverting 
& sifipping a mad, be didiveml to the clerk of 
the peace to be enrolled, it satisficH J3 Geo. 3, 
c. 78, s. 19, althougli the clerk of the pf'oee make 
no transcript thereof, the statute being only 
directory to the officer as to the enrolment. Qn, : 
whether the statute intend that a transcript shall 
be mode. Tiie statute not prescribing any par- 
ticular form of certificate by the magistrates tliab 
the iic'w rfiad is complete & in good condition At 
repair, previous to the stopping up of the old 
road, it seems that a recital that iliey have so 
certified, cohtained either in the order for divert- 
ing the road, or in the order for stopping up the 
old road, is a sufficient certificate within sect. 10. 


t». Halifax Powkr Co. (1914). 14 
E. L. R. 181 ; 16 I). L. K. 424 ; 47 
N. S. R. 530.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— A. 
iS9S 1. Provision of new highxray — 


Jiff ore stopping up of old road ,] — 
JI.S. O.. 1877, c. 174, «. 504, only appliOB 
to coHes where the only ineaiia or 
oonvenient means of acocw* Is over the 
road closed up. Sc not where there is 
already another existinff way of access. 


though a less convenient one. — Itc 
McArtiiltr Sc Houthwold Corpn. 
(1878). 3 A. R. 296.— CAN. 

h. OmiasUm in hye^ 

law — ICffeci o/,| — ^The omission in a 
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Sect, 2. — Siuiuiory provisions: Suh-sect, 2, A., B, 
A C.l 

— Db Ponthieu V , Pennyfeatiibb (1814), 6 
Taunt. 034 ; 1 Mar«h. 201 ; 128 B. B. 839. 
AnwitatimH — As to 0) COMd. U. Phillips (1866), L. R. 
1 Q. n. «i8. Au to (2) Eefd. Leiffh U. C. v, Kinff. [1901] 
IK P 747. r;rn<rm«i/. Mentd. Adams ». Andrews (1850), 
15 g. n. J?81. 

1902. Public to have same rights over 

new road.] - An ordor of justices, for diverting & 
stopping up a highway, substituted for the old 
highway a new road, which passed partly over a 
rofwl, described in the order as a new line of turn- 
pike road. The sessions confirmed the order, 
subject t/o a case. This ct. quashed tljo order of 
sessions, because it did not appear on the face of 
the order, or of the case, that the public had the 
same permanent right to pass over the new road 
as they had to i)nss along the old one. Qu. : 
whether justicc^s can divert a. road for carriages 
& continue it for foot-passengers. — B. v. Winter 
(1828). 8 B. &: (\ 785 ; 3 Man. & By. K. B. 433 ; 
2 Man. dt By, M. ( 1 . 4« ; 7 L. J. O. S. M. C. 16 ; 


108 B, B. 1234. 

Annotaiionn: Refd. P. v. Mellor (1830), 1 B. &. Ad. 32 ; 

n. V, Ilonicr (18.11), 2 11. & Ad. 160. 

1903. Access to all points served by old 

road.] —Wilkinson v, Baosiiaw (1797), Peake, 
Add. (;/is. 185. 

1904. “ Nearer & more commodious *• way — 
Whether one alternative sufllcient.]— A footpath 
Jed from the hamlet of W. to a turnpike road 
which h‘d in one direction to the town of A., Sc 
in the other to various other phwes. It was pi*o- 
posod to divert a part of this footpath, by making 
it join the road at a point somewhat nearer to 
A. Two justices ccriillod under Highway Act, 
1835 (c. 50), s, 85, for the diversion of this footpath 
described us loading “ from W. to A.” Sc stated in 
their certiilealo that the intended fooii>ath was 
“ nearer & more coininodious ” than the old. 
Against this diversion an appeal was tried at the 
quarter sessions, under sect, 88, Sc the grounds of 
appeal were, that “ reference bein^ had to the 
various places with which the original footpath 
coinmunicated, the new line was not nearer Sc 
more commodious than the old. It appeared that 
the proposed new line of footpath joined the turn- 
pike road at a point nearer it» A. than the old, & 
was consequently neoi’er as between W. Sc A. only, 
but that it was not so near as b(‘tw<*on W. Sc the 
other places mentioned J/c/d ; the jury were 
properly directed to constnie the word “ nearer** 
not as between W. & A., but as btdween the point 
at w'hioh the new Sc old lines of fotitpath, diverged. 
Sc the iK)int where the old line cached the rood ; 
tlie jury having found that the new path was not 
nearer than the old, but that it was more com- 
luodiouB, the order for diverting tlie footpath 
ctnild not be made, as it was necessary under 
sect. 89 that the substituted line should be both 
“ nearer ’* Sc more ** commodious.” — B. v, Hhiles 
( 1841), 1 Q. B. 919; 1 Gal. A. T)av. 304 ; 10 
L. J. M. O. 167 ; 6 Jur. 260 ; 113 K. R. 1383, 
Annotations Dbtd. Wriirht t^. Frnnt Overasore (1803), 

4 B. Sc H. 118. K.F. U. r. PhilUpB (1860), L. U. 1 Q. B. 

648. 


1905. .1 — The town of T. W. com- 
prises a portion of tlie parish of P. By the T, W. 
Improvement Act, 1840, comrs. were appointed 
in whom the mana^ment Sc control of the streets, 
footways, etc , within the town were vested, with 
powers to pave Sc repair them, Sc they were made 
uablo to indictment in case of the repair being 


insufficient ; but no power was given to stop up 
or divert highways. Proceedings were t^en 
under Highway Act, 1836 (c. 60), s. 84, for the 
purpose of diverting a footway within that portion 
of the parish of P. which was in the towm of 
T. W., Sc a meeting of the inhabitants of P. in 
vestry assembled having approved the new foot- 
way, two justices made a certificate under sect. 85. 
By sect, 113 nothing in this Act shall apply to 
any roads or footways ** which now are or may 
hereafter be paved, repaired, or cleansed, broken 
up or diverted, under or by virtue of the pro- 
visions of any local or personal Act or Acts of 
Parliament *’ : — Held : the certificate of the 
justices was bad. Sernble : a certiBcate of justices 
under sect. 86 need not state that the proposed 
new highway is nearer Sc more commodious to 
the public. — Wright v, Prant Overseers (1863), 
4 B. & a 118 ; 32 L. J. M. O. 204 ; 27 J. P. 646 ; 
10 Jur. N. S. 39 ; 11 W. R. 883 ; 122 B. R. 404 ; 
sub nom. R. v, Wriotit, 8 L. T. 455. 

Annotation Refd. K. v I’hillips (1866), L. R. 1 Q. B. 648. 

1906. .] — R. V. Phiij:jps, No. 1900, 

ante. 

1907. “ Nearer ** — How construed.] — R. v, 

Siiujfls, No. 1904, ante, 

1908. How public convenience to be estimated — 
Not by reference to circumstances not yet existing.] 

— .Justices of the peace have no power under 
Highways Act, 1835 (c. 60), s. 85, to order a high- 
way to be stoiiped up because, in consequence 
of matters to arise at some future time, another 
road not yet made will be “ nearer or more com- 
modious to the public.” On appeal to the quarter 
sessions against a certificate of justices ordering 
certain roads to be diverted Sc others to be stopped 
up, the ct. may, under sect, 87, confirm the order 
as to the stopping up, Sc quash it as to the divert- 
ing. — R. V, Midgley (1861), 5 B. A 8. 621 ; 4 
New Bcp. 327 ; 33 L. J. M. C. 188 ; 29 J. P. 
63; 10 Jur. N. S. 1126; 12 W. B. 951; 122 
B. R. 963. 

1909. Order for diversion & stopping-up — Neces- 
sity for separate orders.] — Under 13 Geo. 3, c. 78, 
s. 19, the justices in special sessions could not, 
by one Sc the same order, direct that a highway 
should bo diverted, & that the old way should be 
stopped. Nor was any alteration made in this 
respect by 65 Geo. 3, c. 68. — R. v, Middlesex 
JJ, (1836), 5 Ad. Sc Bl. 626 ; 2 Har. Sc W. 407 ; 

1 Nev. A P. K. B. 92 ; 1 Nev. Sc P. M. 0. 6 ; 6 
L. J. M. C. 10; 111 E. R. 1302. 

Annotation Reid. R. v. Milverton (1836), 2 Har, Sc W. 

431. 

1910. Road must be constructed along line 
approved.] — Mandamus to remove obstructions on 
a highway. Return, showing that proceedings 
were taken under Highway Act, 1835 (c. 60), for 
diverting the highway ; that two justices viewed 
the highway Sc the proposed new highway. Sc 
certified under sect. 85 that they had done so, Sc 
that the proposed highway was more commodious 
to the public, which certificate was laid before the 
quarter sessions, that no appeal was made ; &: 
the procGodings were regular up to the order of the 
quarter Bossions, that the order directed the sur- 
veyors to stop the old highway, dt, before doing so, 
to make the new one, tc in doing this not to puli 
down anv house or building, or take away the 
ground of any yard, etc. The return then showed 
that the proposed lino passed over a building Sc a 
yard. Sc that the surveyors bond fide make the new 
line as near to the line as could be without pulling 


byo-Uiw which oIohos up a road to aooeas docs not ronder It void, but only mon law within a year. — Vandsoab e. 
provide for the lands abutting thereon subjeot to be quashed upon applioa- East Oxford Oorts. (1878), 3 A. R. 
some other convenient road or way of tion to one of the superior ots. of com* 131. — CAN. 
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down the building & taking the yard, & then 
stopped up the old way ; — Held : either the order 
of quarter se^ons was bad, as delegating to the 
surveyors a discretion as to the line of new high- 
way to be made ; or, if the words to this purport 
were rejected, it did not appear that the order 
was obeyed, & the old highway was not shown 
to have been effectually stopped. — 11. v. New- 
market Ry. Co. (1850), 16 Q. B. 702 ; 4 New 
Sess. Cae. 241 ; 19 L. J. M. 0. 241 ; 16 h, T. O. S. 
208 ; 14 J. P. 798 ; 117 E. K. 625. 

AnnotatUms R. r. Nicholson (18 j 0), 14 J. P. Jo. 

752 ; R. V, Woroosterehiro JJ. (1854), 8 E. & }\. 477. 

B, Jurisdiction of Justices. 

1911. Roads within county boroughs — Jurisdic- 
tion of county magistrates.]— The enactment of 
Highway Act, 1835 (c. 76), s. 8, “ that every place 
& precinct which shall be included within the 
metes & bounds of any borough, & none other, 
shall be part of such borough, & in those boroughs 
which are countias of themselves shall be pait of 
such county, & none other ” ; — Held : to make 
such places within boroughs, which are counties 
of themselves, part of the borough for all purposes, 
&; the magistrates of the county had no power to 
make an order for stopping up a way within any 
such precincts, after the passing of tlie Act. — 
R. V. Gloucestershire JJ. (1836), 4 Ad. El. 
689 ; 7 C. & P. 338, n. ; 1 liar. & W. 682 ; 0 
Nev. & M. K. B. 115 ; 5 L. J. M. 0. 79 ; 111 
E. R. 947. 

Annaiation .— Refd. P. fi. Now Sarmn (1845), 1 Now Mapr. 

Caa. 372. 

1912. Justices certifying — Whether must be 
justices to whom original application made.] — 

R. V. Kent JJ., No. 1925, post. 

C. Consent. 

1913. By owner — Owner at date of order.) — 

An order of justices for diverting a highway stated 
that the new road was to pass through the lands 
of the late T. J., & that the justices ha^i received 
evidence of the consent of T. J. in his lifetime : — 
Held: this order was bad, because it did not 
thereby appear that T, J. was the owner of tlie 
estate at the time when the order was made. — 
R. V. Kirk (1822), 1 B. & C. 21 ; 107 K. U. 9 ; 
sub nom. R. v. Denbighshire JJ., 2 Dow. &. Ry. 
K. B. 52 ; 1 Dow. & Ry. M. O. 139. 

1914. Recital in certificate — Necessity for.] 

— Proceedings were taken under Highway Act, 
1835 (c. 60), ss. 84 & 85, to diveH a footpath which 
crossed the corner of the grr)unds of an asylum, 
tlie new path being of greater length i*ound the 
fence, & upon what had been a ditch between the 
fence & the highway. Two justices certified that 
the new path was more commodious than tlie old, 


but made no mention in their certificato of any 
consent of owner. A written consent of the pro- 
prietors of the asylum was enrolled with the cer- 
tificate & plan by the quarter sessions. This 
consent prtfiessed to be by the owners of the lands 
or grounds through, along, or adjoining which 
the footpath was intended to be diverted turned, 
& they consented to the making & continuing of 
the new path through, along, or adjoining their 
said lands or ^unds : — Held : upon a rule for a 
certiorari to bring up the order of auaitor sessions 
for want of jurisdiction, an appeal having failed 
by reason of insufficient notice, tlfis was a sub- 
stitution of a new patli ; the certificate need not 
mention tlie consent of the owner ; ^ this consent 
contained in effect what was mentioned in the 
scheduled form. — R. t’. Surrey JJ* (1872), 26 
L. T. 22 ; 36 J. P. 182. 

Annotation : -Folld. R. v. Konf JJ., (1004) 2 K. 11. .310. 

1916. .] -^R. r. Kent JJ., No. 

1025, post. 

1916. Not by agent or solicitor.] — By 

55 Geo. 3, c. 68, s. 2, when a footway, etc., is 
diverted by an oi*der of justices, three descriptions 
of notice are to be given, & the order is to be con- 
lliTned At inrollod at the quarter sessions held next 
after tlie expiration of four weeks from the first 
day of giving such notice: — Held: (1) the com- 
putation must be made frt)m t.ho first day of giving 
tliat description of notice which is last j^iublishcd ; 
(2) an assent to the turning of tlio load, given under 
the hand seal of an agr^it of the party through 
whose giound the new rt)ad is to pass, is insufilciont. 
— R. r. Kent JJ. (1823), 1 B. ^ i\ 623 ; 107 
E. R. 229 ; snb nom. 11. v. Grewe, 3 Dow. Ry. 
K. B. 6 ; I Dow. & Ry. M. <5. 464. 

1917. By public bodies — When highway in two 
Jurisdictions -Consent of each authority necessary.] 
— Qit, : whether under 32 Geo. 3, c. 29, s. 79, a 
Ihoroughfare in two jurisdictions can be stoppc'd 
up by either divisuni within their district, witlicmt 
the consout of th(‘ other ? R. t>. llATlfiMAN (1847), 
8 L. T. O. H. 361 ; IIJ. P. Jo. 53. 

1918. Notice convening meeting at which 

consent obtained — Special purpose.**] P. liavlng 
taken U*gal proceedings against the surveyor of the 
highway district to compel tlie rej>air of a higliway 
in T. called B. Road, a notice was issued by the 
overseer of the hamlet Uiat “ a meeting of the 
ratopayers of T. would be lu'ld for the p\irpoHe of 
taking into consideration tlio procc^edings now 
taken by P. against the surveyor of tlie highway 
district respecting B. Road, A for oGkt purposes 
connected with I lie highways of the hamlet,” At 
the vestry meeting so convem‘d it wa.s resolved, 
that the road should be stopped up under High- 
way Act, 1835 (c. 50), & pmeef^dings w<Te accord- 
ingly taken, Ac a certificate of two justices obtained, 


PART Xll. SECT. 2. SUB-SECT. 2.-B. 

k. Asaeasment of damagfa — ** Nearest 
justice .*’] — ^An Act dirocted that the 
damaiires caiiacd by an alteration of 
a road shoald be aBHessed by five 
frecholderH, to bo appointed by “ the 
nearest IuhIIoo of the peace : — /fc/d : 
this meant the nearest dislntcrcsioil 

i ustioe. — R. V. Heaviside (1833), N. B. 
)lg. 472.— UAN. 

PART XII. SECT. 2, SUB-SECT. 2.— C. 

1. By owner — When neceaaary.] — 
A land assoon. registered a plan of a 
snbdivisioD of land in a city, Ac sold lots 
according to the plan. M. boiwlit 
from the assoon. several lots. The 
assoon. afterwards obtained an order 
direoting that the registered plan should 
be amended by stopping up a certain 
part of H. avenue, Ac that that part of 


tho Htroet should bo closed. The 
closing of that part did not rtt'prlve 
M. of ttccc*ss to adjacent publle high- 
ways ; but ho opposed the nnplieation 
on the ground that the cloHiiig wuulil 
dejiroclate the value of his lot s . - Held : 
M. *8 consent to tho order for tho closing 
was not lUH'X'tfftary under ili'glst ry Act, 
R. H. O., 1914, H. 80(4).— -ffe HiMOV 
Avkvuk, OvrAWA (1920), 47 O. ii. R. 
556 ; 54 I>. L. R. 115 ; 18 O. W. N. 
275.— CAN. 

m. By public tHfdies~U(JW given,] 
— The Tuunicipallty had by bye-law 
allowed a railway co. to occupy the 
street, Ac ordered that for that purpose 
a portion of It shoald be olf»s(*d alto- 
gether as a highway : — Held : tho 
consent of the municipality might have 
been given by resolution as well as by 
bye-law.— 11. e. Grand Trunk Hy. 
Co. (1857), 15 U. C. n. 121 .— CAH. 


n. — ('ompetuttdum to owrur of 
land affecied.h An npplhalion by a 
railway co. for poriniHsiou to divert a 
hlgliMny In a city, tic for that puriiose 
U> take latxls of a private individual, 
was oppOMc<l by that Individual, but 
anproved by the munielpallf y : - - 
Jftid: the application should be 
grttnt-»*d, but only on proper compensa- 
tion lK>ing made to the owners of land 
affwted. -He CASAVtAS Nouturrn 
Hr. Ca). Sc ht. Boniface (<"rrv) (1914), 
27 W. L. II. 830.— CAN. 

o. By Oovemment — Byedaw of 
municipal council .] — Tlio inuniolpai 
council of T. passed byc-law 4420, 
stopping up Sc Closing a portion of an 
avenue : — I/eld : when the byo-law was 
pasfK'd, tho powers of Dus city council 
were spent, sc as it was a void byo-law 
by reason of the consent of the 
Dominion Govt, not having been 
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Sect, 2,-— Statutory 'proviaiom: Sub-sect. 2, C., D. 

E. {a).] 

for the purpose; & tho coHifica^, etc , were con- 
firmed A inrolled at (juarter seasionw. A rule was 
afterwards obtained to quash the order of qua^r 
sessions & ceiiificato on the ground that the 
notice announcing the meeting did not specify 
the “ special pun)o8e ” for which the meeting was 
held, as requimi by 58 Geo. 8, c. dtl, s. 1 : — Held: 
the notice was flulYicic‘nt. -H. v. PciWKLL (1873), 
h. It. 8 Q. U. 4()3 ; 42 L. J. M. C. 129 ; 28 L. T. 
097 , 37 J. P. 711 ; 21 W. H. 807. 

Conditional consent.] - See No. 185, ante. 

D. NolicpH. 

See Highway Act, 1835 (c. 50), s. 85. 

1919. Necessity for notice to Justices— Reason- 
able notice.] — 13 Geo. 3, c. 78, s. 62, is applic- 
able to procc^edingH by order of two justices under 
55 Geo, 3, v. 08, s. 2 : - Held : it wim necessary to 
give leasouable notice of the special sessions at 
which any siicli or<lc*r was to be made to the 
several justices acting <te residing within the 
division ; & unlc*ss such notices be given the 
sessions ought not to confinn & enrol such order, 
(‘ven though there wore no appeal against it. — 
H. V. WoRrBHTKKSHriiB JJ. (1818), 2 H. & Aid. 
228 ; 100 E. H. 350. 

Anntdalionn - Reid. U. r. Shopparrt (1820), 3 B & Aid. 

411; |{ V Cox (1S81), 48 J. P 410. 

1920. Sufliclency of notice— Description of road.] 

- An order of justices for diverting a highway & 
8t/Op])ing up a part of it, described the highway 
by termini, & by rehTcnce to a plan ; the pait to 
be stoj^ped up was described as so many yards of 
the said highway, lying between certain letters 
on the plan, As coloured blue. Notice was pub- 
lished, immuint to 55 Geo. 3, c. 08, of the order 
having been made ; but the notice had no plan 
annexed, & merely described the road by termini, 
A: the j)aii to bo stopped up as so many yards of 
BXiob road : — II M : the order explained by a plan 
annexed, was good ; but the notice was in- 
minicient.--'K. v. IIornkr (1831), 2 H. & Ad. 
150 J 109 E. H. 1099. 

1921. — - Date of proposed application.] — 

Although the form of notice of intended applica- 
tion to quaiier sessions ft»p the diversion of a high- 
way under Highway Act, 1835 (c. 60), s. 85, 
contains a blank for the insertion of the date on 
vhlch the application is nrooosed to be made, it 
is not necessary to state the unte in the notice ; it 
is enough that tljc notice makes it clear that the 
apidication will bo made to the quail or sessions 
held n(‘xt after tlie exjnration of four weeks from 
the day on which the justices’ certUicate is lodged 
with the clcik of the peaoe.^ A certilieate of 
justices for the diversion of a liighway was lodged 
with the clerk of the peace ou May 21. In the 
notice of Intended application to the quarter 
sessions it was stated that the application would 
be made on July 4, that being the date on which 
the summer session would in the ordinary course 


be held. Subsequentljp^, the county assizes having 
been fixed for July 3, it became necessary to alter 
the date of holding the quarter sessions. The 
justices accordingly ^tered it to June 20, & on that 
day the application for enrolment of the certificate 
was made. The four weeks from the lod^g of 
the certificate with the clerk of the peace expired 
on June 18 : — Held : notwithstanding the altera- 
tion of the date, the notice was a good notice, & 
the quarter sessions had jurisdiction to entertain 
the application. — II. v. Derby JJ., [1917] 2 K. B. 
802 ; 86 L. J. K. B. 1534 ; 117 L. T. 538 ; 33 
T. L. R. 539 ; 61 Sol. Jo. 695 ; 15 L. G. B. 720 ; 
svb nom. R. v. Derbyshire JJ., Ex p. Glossop 
CORPN., 81 J. P. 292, D. 0. 

1922. Where posted — At each end of portions of 
highway proposed to be diverted — Severai roads 
forming one system.] — There were three roads, 
each in a different parish, running from three 
turnpike roads, & forming, by their junction 
together, a figure like a capital Y. The three 
limbs met at J). & the ends of the limbs met the 
turnpike roods at A., B. & C. On application by 
the highway board of the district two justices 
mode a separate certificate as to each road under 
Highway Act, 1864 (c. 101), s. 21, which incor- 
porates Highway Act, 1835 (c. 50), ss. 84-91, that 
the road from 13. to A., from D. to B., & from 
D. to 0. was unnecessary. These certificates were 
affirmed on appeal by orders of quarter sessions, 
& it was ordered that ilie roads should cease to bo 
repaired by tlie parishes. E., an inhabitant of 
one of the parishes, & living in the neighbourhood 
of tlie roads, obtained a rule for a certiorari to 
bring up the orders & certificates for the purpose 
of quashing them on the ground that they were 
void by reason of the notices not having been 
affixed at the idarcs required by law. By High- 
way Act, 1835 (c. 50), 8. 85, after their view & 
before making their certificate, the justices are to 
direct the surveyor to affix a notice in form No. 19 
at the place & by the side of each end of the high- 
way from whence* the same is projiosed to be 
diverted or stopped up, etc., & such notices having 
been published, & proof thereof given, the justices 
shall proceed to ceAify. A notice had been posted 
at A., B., G. respectively, but no notice at all had 
been posted at 1). : — Held : the actual publication 
of the prescribed notices at each end of the road 
to be dealt with was a condition precedent to the 
jurisdiction of the two justices ; & although the 
roads fonned one system, yet each of the roads 
having been treated as a separate road, this 
condition had not been fulfilled, & the orders were 
tlien'fore void as made without jurisdiction. — 
R. V. Surrey JJ. (1870), L. R. 5 Q. B. 466 ; 39 
L. J. M. C. 145 ; 34 J. P. 614. 

Anmdations : — Reid. Cook r. Ipswich L B. of Health (1871 ), 
21 L. T. 67 D ; It. V. Kent JJ. (1»04), 73 L. J. K. B. 858. 
Mentd. K. r. Cockerell (1871), L. R. 6 Q. B. 252 ; Julhis 
r. Oxford (Bi>.) (1880), 5 App. ("aa. 214 : R. r. Burrev JJ. 
(1888), 62 J. P. 423 ; R. v. Nlcholbon, (1801)] 2 Q. B. 455 ; 
R. V. Grtwm (1901), 70 L. J. K. B. 636 ; R. r. Williams, 
Br p. Phillips, 119141 1 K. B. 608 ; R. v. Bedfordshire 
County (Jouncil, Ex p. Sear, {1920] 2 K. B. 465 ; R. v 


obtained, it ctnild not be irtven life tc 
nmdored \atid b)*^ the auliHoquotii 
consent of the Dointniou (lovt, « the 
paasinfT of the Aiiieiidiiiflr bye-law, — 
Jfe iMiUH Co. & env OF Tokonto 
(1905), 24 <\ li. T. 396; 8 
O. L. n. 570 ; 4 O. VV. H, 253.— CAN. 

PART Xll. SECT. 2, SUB-SECT. 2.— D. 

B. Hvf-law clotiina hightrtnt—Suf* 
/Ictenrp of noltce — vaic of propose 
oofutfderohon by rotinni.} — A byo-law 
oloidng a Btrect is linalid where the 
noUoe of intention to pan it does not 


fix a day on which it is to bo considered 
by the council.— ife Campbkijl & 
Soirni\Mi’TON Village, 18 C. h. T. 
Oco. N. 119,— CAN. 

q. Nfolect to give no<i*oe.l — 

Wliert^ the notices required of a byo- 
law to close a road had not b^n 
regularly griven, but appet. knew that 
tiie step was in oonteiuplaUon, & had 
expressed his Intention not to take any 
part in the matter, the ct. refused to 
quash . — He Iakbov Sl Township 
CH>rpn. of Reach (1800), 10 V. O. R. 
591. —CAN. 


,] — McKinnon & 

Caledonia Viuj^qb Corpn. (1873). 33 
U. C. R. 502.--CAN. 

s. .1 — Wannamakrr V. 

Green (1885), 10 O. R. 457.— CAN. 

t, inversion — Inquiry by jury — 
A^ofire to tMecting parties — Whether 
necessary .} — ^Where the proceedings of 
oomrs. in altering a road were objected 
to the inhabitants applied to two 
justices to obtain a warrant for a j ury : — 
Held : no notice was necessary to be 
given to the objecting parties of the 
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^ctoond Confirming Authority^, Ex p, Howiit (1920). 

n7 P- firooko (1022), 38 

A . xj. Jrv. 537* 

1923 . Portion only being diverted.!— 

K. V, Surrey JJ., No. 1924, post. 

1924 . On church door — In parish where 

portion of highway situated.]— Highway Act. 1835 
(c. 60), 8. 86, provides that upon proce^ings 
under that So the preceding sect, for turning, 
diverting, or stopping up a highway, notices siiall 
be affixed by the surveyor “ at the place & by the 
side of each end of the said liighway from whence 
the same is proposed to be turned, diverted, or 
stopped up,**^& “on the door of the church of 
every parish in which such highway so proposed 
to be diverted, turned, or stopped up, or any part 
thereof, shall lie ” : — Held : it is sufficient to 
affix notices at the commencement So termination 
of the particular portion of highway proposed to 
be dealt with, & on the church door of the parish 
or parishes in which such portion is situated. — 
R. V. Surrey JJ., [1892] 1 Q. 837 ; 61 L. J. M. C. 
163 ; 66 J. P. 605 ; 40 W. It. 500 ; 8 T. L. R. 
618 ; 36 Sol. Jo. 461 ; sub nom. R. v. Surrey JJ. 
& Wells, Hx p. Lewin, 66 L. T. 678, O. A. 

1925 . lime for affixing.] — (I) In proceedings to 
divert a highway under Highway Act, 1835 (c. 50), 
M. 84, 85, it is not a condition precedent to the 
justices granting a certificate for diversion that the 
notice required by sect. 85 should have been 
affixed at each end of the highway at a date w’hich 
would leave four successive weeks before the issue 
of the certificate. 

(2) Wliere the district council have passed a 
resolution for the diversion of a highway A. 
application has been ma<le to two justices, who, 
after a view, have refused to gi*ant a certificate, a 
fresh application, without a fresh resolution, can 
bo made to tw'o otlior justices, So they have i>ower 
to grant a certificate. 

(3) The written consent of the owner of the land 
through which the new highway is proposed to be 
made need not appear on the face of the certificate. 
— K. r. Kent JJ., [1905] 1 K. H. 378 ; 74 L. J. 
K. B. 50 ; 92 I.. T. 132 ; 60 J. P. 69 ; 53 W. 1(. 
183 i 21 T. L. K. 95 ; 49 Sol. Jo. 99 ; 3 L. (i. K. 
261, C. A. 

1926 . Whether notice must remain affixed.] — 

li. V, Kent JJ., No. 1925, atUe. 

1927 . Notice of special sessions— Regularity of 
service on Justices.] — The notices of holding a 
special sessions for the purj) 08 i' of diverting a 
public highway, must be given to tlie justices of 
the peace of the county acting within the district, 
by the high constable of the hundred.— It. v. 
Surrey J.T. (1826), 6 B. & C. 241 ; 7 Uow. & Hy. 
K. B. 857 ; 4 Dow. So Jly. M. C. S ; 4 I.. J. O. S. 
K. B. 246 ; 108 E. R. 90 . 


E, Justices* Certificates. 

(a) Form. 

1928. Must follow statutory form —13 Geo. 3, 
c. 78.] — An order made by justices of peace under 
sect. 19 of above Act, for stopping up an old 
footway So setting out a new one, must follow the 
form prescribed in the schedule annexed to the 
Act, So set forth the length So breadth of the new 
footway ; otherwise it is no answer to a justifica- 
tion of a right of way pleaded to an action of 
trespass quare clausum frcgit brought by the owner 
of the soil over which the old way led. The Act 
requires, that the form set forth in the schedule 


** shall be used on all occasions, with such additions 
So variations only as may bo necessar>^ to adapt it 
to the particular exigency of the case.” Under 
these words a material variance from the form 
prescribed is fatal, So may bo taken advantage of 
in a collateral proceeding. — Davison v. Gill 
(1800), 1 East, 64 ; 102 E. R. 25. 


***• AiaJi v t iru \AO«iU7t u SWA* IVI« 

^l: CalU^rall v. Sweetman (1847), 1 Hob. Eocl. 580. 
Mentd. Gosa v. Jackaon & Buaholl (1800), 3 Kap. 198 ; 
Galbreath v. Armour (1845), 4 Bell, Sc. App. 374 : BaUirer 
V, South Ynrkahlre By. River l)uu Co, (f858), I K. & E. 
359 ; Salisbury v. U. N. By. (1858), 5 C. B. N. S. 174. 


1929. .] — R. V. Middlesex JJ. (1900), 

Pratt So Mackenzie’s Law of Highways, 17th ed. 
at p. 307, D. (\ 

An/iotation :—Retd. Blrkin tf. Smith (1909), 100 L. T. 835. 


1930. Whether order for sale must be Included.] 

— B. r. Kenyon, No. 1944, post, 

1931. .] — Justices by 55 Geo. 3, c. 68, s. 2, 

may make an order for stopping up a footway as 
unnecessary, without ordering it to be solJl. — 
R. V. Glover (1830), 1 B. So Ad. 482 ; 9 L. J. O. S. 
M. a 38; 109 E. R. 867. 

1932. Contents of certificate of view -Statement 
of view.] — (1) An order of justices, for diverting a 
public highway So substituting a new one for it, 
containing also an order for stopping up the old 
highway, is bod, inosmucli as they have no power 
to stop up the old road until the new one has been 
made. 

(2) An order for diverting an old liighway So 
substituting a now one must show on the face of 
it tliat the justices viewed the line of the pioposed 
new road. 

(3) Where an order for diverting a road directed 
that it should be slopped up, but ilid not show on 
the face of it tlmt the proposed now road was (it 
for the reception of travellers : Held: bad. - R, 
v. Kent JJ. (1830), 10 B. So V. 477 ; 8 L. J. O. S. 
M. G. 73 ; 109 K. H. 528. 

Annotniions : — As to (1) FoUd. B. v. MiddloHr^x J.J. (1839), 

5 Ad. bo kl. 628. Ah to (2) Reid. B. r. MiddUwx JJ. 

(1836), n Ad. K Kl. 626; B. r. Mihcrlcm (1830), .5 

Ad. 8o Kl. 811. Orurmtlt/, Mootd. Juid) v. KinKHtou-* 

iilKm-liull Dock Co. (1816). 9 (J. B. 413. 

1933. .1 “(1) In an order of justices 

for 8top)>ing up a highway iis unnecessiiry, under 
55 Geo. 3, c. 08, s. 2, the following recital, “ We, 
A., B., So G., jui'tiees,’’ etc,, “ assembh'd at a 
special w'ssions lield,’’ etc,, on, et^*., “ having ui)on 
view found “ that a certain part of a highway 
called, etc., is unnecessary, suilleiently shows that 
the justices viewed such highway U>gether, So at 
the lime when the order was nia<le, 

(2) Such order, if not made* on a Joint view, 


would be batl. 

(3) A dircH’tion in siicli oi'der, that the land of 
the discontinued highway be sold by the surveyors 
to H., whose lands adjoin thereto, if he shall be 
willing U) purcliosc* the some, if not, to some other 
person or persons, for the full value thei^eof, is 
sufficient under 55 Geo. 3, c. 68, s, 2, Sc 13 Goo. 3, 
c. 78, s. 17, though the fonn of an order given in 
the schedule to the latter Act intnxiuces the words 
“ for the full value thereof,” after the words 
“ purchase the same,” as well as in the subsequent 
part of the 8<mtence. 

(4) It is not necessary to the validity of such an 
order, that a ccrtifh'ate of sale should be subjoined 
to it, pursuant to 13 Goo. 3, c. 78, Hchod. 19 ; or 
that any direwiion should be given in the order, 
as to the application of the purchase-money. 

A public highway led over the land of 14. He 


time Sc place of the jaty’e rooetlns to 
inauire uiito the iiitendea altoratione. — 
K. V. JoHNaroM Parish HioawArs 
VOUBB. (1847). 3 Kerr. 583.— CAM. 

J. — ^voL. aexvi. 


a. NeceseUy for rudice to oumer,] — 
Until notice Id given to the owners of 
all land abutting upon any street or 
lane which tt la proposed to close, city 


lias no r>ower to pass a bye-law. — 
OKRMAK V. JiKUfNA (CiTV) (19U9), 2 
Hask. L. H. 50; 10 W. L. K. 186.— 

CAN. 
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Sect. 2. — Siaiulory provisions: Sub-sect. 2, E. (a) 
fSi;{b),i& F. (a). ] 

opened another road over Iiih own land, between 
the same points, which the public used, & they 
ceased using the former road. Nine years after- 
wards, he obtained an order of justices for stopping 
up the old road as unnecessary, under 65 Geo. 3, 
c. 08, s. 2 IJeld : ( 6 ) such order might properly 
be made, & it was not necessary to proceM as 
in case of diverting a highway under 13 Geo. 3, 
c. 78, 8 . 10 ; ( 6 ) the justices might properly state 
in their order that they had viewed the old road, 
if they had viewed the ground over which the right 
of way was, although the road itself had gone into 
disuse; (7) an order directing tlie surveyors to 
sell the soil of the old highway to H., whose lands 
adjoin, if he will purchase, if not, to some other 
person, for tlie full value, is not bad, although II. 
be himself the surveyor ; at least if no fraud 
appear.™ Jl. v. Gambridgkshiiie JJ. (1835), 4 Ad. 

m. Ill : 1 liar. & W. 600 ; 6 Nev. & M. K. B. 
440 ; 3 Nev. & M. M. C. 330 ; 5 L. J. M. C. 6 ; 
311 K. K. 720. 

1934. Sc finding.] — In an order of 

justices for stopping up an unnecessary liighway 
under 55 Geo. 3, c. 68 , it must be stated that it 
app(*ared to the justices, on view, that the way 
was unnecessary ; 6c, tlierefore, an order, merely 
stating that the “ justices had, upon view, foimd, 
or that it appeared to them,” that the way was 
unnecessary, is bad.- Jl. v. Worcestersuire JJ. 
(1828), 8 B. 6c (\ 254 ; 108 E. R. 1038 ; sub nom. 
Jl. V. llooEUS, 2 Man. 6c Hy. K. B. 280 ; 1 Man. 6c 
Ily. M. r. 461 ; 6 L. J. O. 8 . M. 0. 106. 

1935. .] — By an order of justices 

it was stated, tliat three justices having par- 
ticularly viewed tlie public roads within the 
parish of A. therednafter described, 6c being 
satisfied that th(‘y were unnecessary to bo con- 
tinued, did order that such i*oa<l8 should bo stopped 
up 6c extinguished -Held : this order was invalid, 
inasmuch as it did not a])pear upon the face of it 
that the justices were, upon the view, satisfied 
that th(» roads wore unnecessary. The ct. will 
make the same intendment in favour of an order 
of justices as in favour of a conviction. — ^R. v. 
Downwurk (Marquis) (1836), 4 Ad. 6c El. 608; 
1 liar. 6c W. 673 ; 6 Nov. 6c M. IC. B, 02 ; 3 Nev. 
6c M. M. (\ 530 ; 5 L. J. M. 0. 72 ; 111 E. R. 960. 
Annotation it : —TeXiS. H. v. Joiios (I8i0), 12 Ad. Sc Kl. 6b4. 

B«ld. K P. Milvorton Gh3«). A Ad. 6c Kl. 841 ; It. r. 

I'plokladi' 8t, Mary (18f)0). 15 L. T. O. S. ‘200 ; Uwyn r. 

llarilwickti (lh50), 1 H. ^ N. 4‘.>; Ruiley r. JuinicHou 

(1870), 1 V, i). 3‘2U ; It, r. Kent JJ. (1001), 73 L. J. K. B. 

«58. 

1930 , ,| — ( 1 ) oiHler of jus- 

tices for stopping an unnocessa^ highway, under 
55 Geo. 3, c. 68 , s. 2, is bad, if it stop up half the 
breadth of a highway, leaving the rest open, 
aJt hough the other half bo not within their division. 

( 2 ) yn. ; whether the justices of the two divisions 
could, by orders made concurrently, stop both 
sides. 

(3) Justices cannot stop several Idghways by 
one order, except so far as they are authorised by 
liighway Act, 1825 (c, 60), s. 80. 

(4) Seinble : If an order has been properly made 
Sc enrolled for stopping a highway, it is not 
necessary, to make such order completely oftoctual, 
that an actual stoppage should have taken place. 

(5) If an order for stopping a highway, under 
66 Geo. 8, c. 08, begins ” We,*”etc., ‘"having upon 
view found, Sc it appearing to us,” that a certain 
highway, etc., is unnecessary, the recital does not 
imply that the justices acted upon any other 
information than their own view, Sc is well enough. 


— R. r. Milverton (Inhabitants) (1836), 6 Ad. 
Sc El. 841 ; 2 Har. & W. 434 ; 1 Nev. & P. K. B. 
179 ; 1 Nev. & P. M. C. 51 ; 0 L. J. M. C. 73 ; 
111 E. R. 138.5. 

Annoiaiifma : — A/t to (5) Folld. R- v. Jones (1840), 12 Ad. 8c 

El. 084. Re!d. R. V. Kent JJ. (1004), 73 L. J. K. B. 858. 

1937. .] — An order of justices 

under 66 Geo. 3, c. 68, s. 2, see Highway Act, 
1836 (c. 60), s. 85, for stopping a highway, began 
with this recital, ” We,” etc., ” having viewed a 
certain public highway,” etc., ” & it appearing 
to us that such highway is unnecessary,” we do 
order, etc. : — Held : a bad order, the words not 
necessarily implying that it was made ” upon the 
view ” ” of the said justices ” according to the Act. 

There is no part of the administration of the 
law by justices acting on their own authority in 
which it is more necessary for the ct. to look 
closely at their proceedings, than the stopping of 
highways (Coleridge, J.). — R. v. Jones (1840), 
12 Ad. & El. 084 ; Am. & H. 113 ; 4 Per. 6c Dav. 
620 ; 10 L. J. M. C. 5 ; 6 J. P. 192 ; 6 Jur. 364 ; 
113 E. R. 073. 

Annotation Befd. R. V. Kent JJ. (1904), 73 L. J. K, B. 

858. 

1938 . .]— Justices in ceitifying 

under Highway Act, 1836 (c. 60), s. 85, that they 
have viewed a highway proposed to be diverted, 
& that the proposed new liighway is nearer or 
more commodious to the public, must so certify 
from their own inspection, 6c not as the result of 
inquiries from other persons. When, therefoi*e, 
juBti<‘(‘S certiliod that the proposed new highway 
would be more commodious to tlio public than the 
present higliway, because ” upon inquiries ” they 
found that the old path was inconvenient Sc the 
new path convenient : — Held: the certiilcate was 
invalid.— E. v. Wallace (1879), 4 Q. B. D. 041 ; 
40 L. T. 518 ; 43 J. P. 493 ; 28 W. H. 149, D. C. 
Annotation : -CoDSd. It. r. Kent JJ., |1901j 2 K. B. 340. 

1939. Sufficiency of.]- R. v. Cam- 

bridgeshire JJ., No. 1933, ante. 

1940. Authority of surveyor to apply for 

view.] — Two justices made a ceiiJlicate, under 
Highway Act, 1835 (c. 50), for the diversion of a 
highway. The certiiicate stated that the justices 
liad on the application of the surveyor of the high- 
ways viewed tlie highway proposed to be diverted, 
etc., but did not show that the surveyors were 
authorised to make the application. On appeal, 
by a paity interested, the sessions bold the cer- 
tiiicate bad on this gi*ound, 6c refused to proceed 
further. A rule nisi having been obtained for a 
mandamus to enter continuances 6c hear the 
appeal: — Held: (1) the appellate jurisdiction, 
given to the sessions by the Act, was not limited 
to the points mentioned in sect. 89, but was 
general ; 6c conseqiuently the sessions had juris- 
diction to ontertam the question whether the 
certificate was good or bad ; but having exercised 
their jurisdiction, mandamus did not lie, even if 
they were wrong ; (2) the certiiicate was defective, 
as not showing that the preliminaries necessary 
to give the two justices jurisdiction to certify had 
been complied with. — R. t\ Worcestershire JJ. 
(1854), 3 E. & B. 477 ; 2 (\ L. R. 1333 ; 23 
L. J. M. C. 113 ; 22 L. T. O. S. 332 ; 18 J. P. 263 ; 
18 Jur. 424 ; 118 E. R. 1221. 

Annotaiioits : — As to (1) Retd. 'Wright v. Frant Overseers 

(1863), 4 B. & S. 118. Asto (2>^d. li. r. Maule (1871), 

41 L. J. M. C. 47. ]r.F. R. V. Harvey (1874), L. R. 10 

Q B. 46. 

1941. .] — A certificate of two justices 

relative to the stopping up of a highway did not 
state that the surveyors, at whose request, it was 
alleged, the justices viewed the highway, had first 
duly obtained the consent of the inhabitante in 
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veetry assembled to the proposed stopping up of 
the highway, after a notice in writing from the 
party desirous of stopping up the same, requiring 
the surveyors to convene a meeting of the vestry 
for the puri)ose of obtaining such consent, or that 
the surveyors were, at the time of the said request 
to view, in possession of & acting under an order 
in writing of the chairman of a meeting of the 
inhabitants in vestry assembled : — Held : the 
certificate was not bad for not containing state- 
ments as to these mattei’s. — R. v. Harvey (1874), 

L. R. 10 Q. B. 46 ; 44 L. J. M. C. 1 ; 31 L. T. 605 ; 
23 W, R. 231 ; avb nom, Harvey v. Bethnal 
Green, Vestry, 39 J. P. 262. 

Annoiaiion : — Retd. U. r. Kent JJ. (1904), 91 L. T. 193. 

1942. Written authority.] — R. v. 

Maulb, No. 1900, post 

1943. Statement that proposed new road 

fit for travellers.] — R. v. Kent JJ., No. 1932, 
ante, 

1944. Description of highway.] — (1) 

Where justices of peace, by virtue of 65 Geo. 3, 
c. 68, s. 2, make an order for stopping up a footway 
as unnecessary, they must distinctly state, on the 
face of the order, in what parish, etc., the footway 
is sit\iate, & must also describe its length k 
breadth. 

(2) Semhle : the order must bo for the sale, as 
well as the stopping up of such footway. — R. v. 
Kenyon (1827), 0 13. dc C. 640 ; 9 Dow. Ry. 
K. B. 694 ; 4 Dow. & Ry. M. (\ 476 ; 5 lu J. O. S 

M. C. 160 ; 108 E. R. 580. 

Annotation As to (1) Eeld. R. r. Kent JJ. (18.30), 10 

B. & C. 477. As to (‘2) Dbtd. It. v, (llovor (1830), 1 B. & 

Ad. 482. 

1945. .] -—On proceedings being taken 

under Highway Act, 1835 (c. 50), s. 85, for the 
diversion of a highway, ilie justices certified that 
the proposed new higiiway would bo more corn- 
'modious to the public. The jdati which it was 
pioposed to enrol together with that ct'rtiflcaU* 
consisted of a sheet of the twenty-five inch 
ordnance survey map, upon which the lines of the 
old & new higliways were marked in colours, Ai 
the width of the new highway was stated in writing, 
but the lengths of the old new highways were 
not so statiHi ; —Held : the plan <lid not sufliciently 
“ desci‘ibe the old & proposed new liighway by 
admeasurement thereof,” dt the quarter sessions 
were consequently right in refusing to enrol the 
certificate ; even if they had been wrong, nuin- 
damm would not lie under the circumsianciis to 
compel them to enrol it. — U. v. Surrey J.I., flOOHJ 
1 K. B. 374 ; 77 L. J. K. H. 167 ; nvb nom, R. 
Surrey J J., Ex p, Ijooke-King, 98 D. T. 42 ; 72 
J. P. 53 ; 24 T. L. R. 185 ; 6 L. G. K. 98, D. 0. 

(b) Enrolment. 

1946. What amounts to — Whether deposit with 
clerk of peace sufficient.] — Db Ponthibu v. 
Pennyfeather. No. 1001, ante. 

1947. Necessity for notice to justices — Reason- 
able notice.] — R. v. Worcbstershire JJ., No. 
1919, arde. 

1948. Compliance with statutory conditions.^ — 
R. V. Middlesex JJ. (1000), Pratt & Mackenzie’s 
Law of Highways, 17th od., at p. 307, D. C. 
AnwjMtion : — ReltL Blrkin r. Smith (1909), 100 L- T. 835. 

1949. How enforced— Not by mandamus.] — 

R. V. Surrey JJ., No. 1945, ante. 

P. Appeals* 

(a) In General. 

1950. Whether right of appeal absolute— Right | 
not expressly given in local Act — ^Authorising 
stopping up by commissioners.]— A local Act en* I 


abled the oomrs. appointed thereby, with the 
consent of two justices, to stop up footways, & 
invested them genorallv with all tlio powers of the 
late Highway Act, 66 Goo. 3, c. 68, but did not in 
express words, give a riglit of appeal ; -‘Held : a 
party aggrieved by an order for stopping up a 
footway by the comrs. could not avail himself of 
the right of appeal given by the latter Aci^ os it 
was nut given in expitJSS terms in the local Act. — 
R. V. Birmingham JJ. (1838), 2 J. P. 424. 

1951 . Two orders — ^Appeal against second order — 
Appeal against first order not In time.]— If two 
justices make an order for diverting ^ turning a 
public footway, & afterwards an order for stopping 
up the old footway, the party grieved may append 
to the quarter Bcsslons against the last order, 
though he be too late to appeal against the fii'st. — 
K. V. Hertpordshirk J J. (1815), 3 M. k 8. 469 ; 
105 E. K. 682. 

1952. How far findings of court final —Questions 
within court's own Jurisdiction.] — Where the ct. 
of quai’fx>r sessions confirmed an order of two 
justices for stopping up a higliw^ay without proof 
that tlie order was previously^ made at a special 
sessions, & an application being made to this ct. 
for a mandamus to enter contimiances : —Held : 
the ct. would nt^t interfere where the si^ssions had 
already decided upon a point peculiarly within 

their jurisdiction.— R. v. JJ. (1819), 1 Chit. 

164. 

1953 . 1 t,, DoHsrrrsniRE JJ, 

(1844), 2 L. T. O. S. 352. 

1954. .) -(1) A local Improveinoiit 

Act gave an nj^peal to quarter sessions Ui any 
pomon ” who may think tliat ho would be injured 
k aggi’ieved ” if any highway, etc., should bo 
discontinued, etc., U})on giving to the comrs, or 
their clerk Umi days’ notice in writing of such 
appeal, together with a stat(*ment of tlie grounds 
thereof. It also cna(*t/<id that a^)plt. should not 
}m‘ heard unless lie gave such notice k statement, 
nor on other grounds than those (*unCdned in the 
statement ; tJiat a jury should bo imparndled t»> 
enable, the quarter sessions to d(‘teriuino wh(»thor 
such liigliway, etc., should be diseoniinu(»d, etc., 
or whether the i)arty a])pealing would lx* tJioroby 
injured, etc. ; k if, after hearing the evidoncM^ 
produced before them, the jury should return a 
verdict that such liighway, etc., is uuneceBsary, 
” k tliat the party appealing would not he injurecl 
or aggrieved thereby,’^ etc., the ct. should dismiss 
the appeal ; if the jury should r(*turn a verdict 
that such highway, etc., was not unneccHwuy, 
etc., “or that the party ayipealing would be 
injured or aggrieved thereby,” the ct. should 
allow the appeal. The comrs. having made an 
order for stopping up k discontinuing two foot- 
paths, k the consent thereto in writing of two 
magistrates liaving been obia.ined, notice of appeal 
was given. The notice commenced by stating, 
” I think I shall be injuw*d or aggrieved if such 
footpaths shall be discontinued k stopped up k 
fuiiher take notice that the grounds of such 
appeal are, that the order of the comrs. is bad, 
that the consent of the magistrates is bad, k that 
the footpaths were not, nor Is either of them either 
useless or unnecessary.” At the hearing the 
Recorder discharged the jury without permitting 
the going into evidence, k made this entry : 
” Jury discharged on ground of Insufficiency of 
notice of appeal in respect of the statement of the 
injury or grtevance in respect of which applt. 
thinks that he would be injured or aggrieved ; — 
Held : if the Recorder discharged the iury on the 
ground that the notice of app^ was Insufficient, 
the ct. could not, since Quarter Sessions Act, 1840 

I I 2 
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Bed* 2,—Si<Uuiory provisions: Suh-seci, 2, F, (a), 
(6), ic)A{d),BcO.] 

(c. 45), s. 0, interfere with his decision whether 
right or wrong ; & the notice of appe^ & statement 
of grounds of appeal were substantially the same 
thing, & the entry of the recorder shows that he 
considered the statement of the grounds of appeal 
insuiincient. 

(2) An appeal against an order of comrs. under 
a local Improvement Act, was entered upon 
sessions, A; at the instance of resp. adjoumecL to 
the next : — Held : resps. were entitled to object 
at the sessions to which the appeal stood adjourned, 
tliat the notice of grounds of appeal was insufficient. 

(3) A local Act of Parliament directed that cer- 
tain applts. should give notice of appeal & the 
grounefs of their apjieal, & be confined to the 
grounds stated ; &> also, that a jury should be 
impanelled to try certain questions of fact raised 
on appeal Held : a resp. might, after the jury 
Jiad been sworn, object to tlie sufficiency of the 
statement of the grounds of appeal. — R. v, 
Hupbuby llEroKDpm (1851), 18 L. T. O. S. 170; 
15 .T. P. 8,34. 

1966. .] — II. V. WORCEfiTERSHIRB JJ., 

No. 1940, ante. 

1966. Appeal against part of certificate.] — B. v. 

MiPOiJfiy, No. 1908, ante. 

1957 , .]--A valuer appointed under In- 
closure Act, 1845 (c. 1 18), s. 02, having given notice 
of intention to stop up a road from A. to B., a 
notice of appeal, under sect 03, against the 
stopping up of a part of the road is good, & the 
quai*ter sessions are bound to hear the appeal. 
Qu. : whether the legal effect of the append, if 
successful, would be to leave the whole road open. 
— It. V. llTTNTlNaPONSlURE JJ. (1806), L. 11. 1 
Q. B. 30 ; 13 li. T. 443 ; sub nom. Johnson v. 
Hmith, 14 W. K. 209. 

(h) Who inay Appeal. 

1968. Person aggrieved — Though new way more 
commodious — Function of Jury.] — In construing an 
Act “ or may bo read as “ and ” if the context 
makes that the necessary meaning. Highway 
Act, 1836 (c. 50), 8. 89, provides that if, on an 
appeal to quarter sessions under sect. 88 by a 
person who thinks that ho will be injured or 
aggrieved by a pwjposed diversion of a highway, 
the jury find that the proposed new highw’ay is 
more commodious to the public, or that the party 
appealing wo\ild not be injured or aggiievod, the 
ct. shall dismiss the appeal, but that if the jury 
find that the proposed new highway is not more 
commodious or that the party appealing would 
bo injured or aggrieved, the ct. shall allow the 
appeal. A jury at quarter sessions foimd that a 
proposed new highwav would be more commodious 
to the public, A* that the party appealing would be 
injured or aggrieved if the existing highwav were 
stopped up the proposed new one suMtituted ; — 
Held: sei^t. 80 was contradictory & could only be 
construed by reading the word or in the first 
piurt of the sect, as ** and ** A; on the findings of 
the jury the appeal to quarter sessions must be 
allowed.— W auobkii r. York Oorpn., [1900] 1 
K. B. 724 ; 76 L. J. K. B. 413 ; 94 L. T. 744 ; 70 
J. P. 270 ; 64 W. B. 493 ; 22 T. L. B, 466 ; 60 
Sol. Jo. 391 ; 4 L. G. B. 524, D. C. 

Statement of grievance In notice of appeal.] 

— Set Nos. 1964, 1967, ante, Nos. 1906-1969, post. 

SoSf also, No. 1950, ante. 

1960. Who Is person aggrieved— User of way.] — 
Prosecutor of an indictment for stopping a common 


footway, who had used it for some years before it 
was stopped, is a party grieved within 5 A 0 
Will. & Mar. c. 11, s. 3. — B. v. Wiixtamson (1796), 
7 Term Bep. 32 ; 101 E. B. 841. 

(c) Notice of Appeal. 

1960. Length of noUcc — ^Whether ten or fourteen 
days.] — (1) Notwithstanding Highway Act, 1836 
(c. 50), s. 88, it is necessary to mve the fourteen 
days* notice required by 12 & 13 Viet. c. 46, s. 1. 

(2) Wliere proceedings are instituted under 
Highway Act, 1835 (c. 63), s. 84, at the desire of 
a person or persons other than the inhabitants in 
vestry, for stopping up or diverting a highway, 
it is not necessary that the certificate of the justices 
should state that the surveyor was authorised 
by an authority in writing of the chairman of the 
vestry meeting, to apply to the justices to view. — 
B. V. Maule (1871), 41 L. .T. M. C. 47 ; 23 L. T. 
859 ; 85 J. P. 596 ; sub nom. R. v. Maule, Foster 
V. Maule, 23 L. T. 859. 

Anruiiaiion: — As to (1) Reid. K. v. Harvey (1874), 31 L. T. 

505. 

1961 . How calculated.] — R. v. West Riding 

OP Yorkshire JJ., No. 1968, post. 

1962. .] — Where quarter sessions are 

regularly held on certain fix^ days at certain 
places in different divisions of a county, & in each 
division, except the first, by adjournment from 
the preceding, the ten days* notice of appeal 
against a certificate for stopping up a highway 
under Highway Act, 1835 (c 50), s. 88, is to be 
reckoned with reference to the first day of the 
sessions held in the first of such divisions, though 
the highway is not situate within such first 
division. — R. v, Suffolk ,TJ. (1848), 5 Dow. & L. 
658 ; 3 New Sees. Cas. 146 ; 17 L. J. M. C. 143 ; 
12 J. P. 393 ; 12 Jur. 480. 

1968. ,] — Under Highway Act, 1835 

(c. 50), 8. 88, an appeal against a certificate of 
justices for stopping a highway cannot be brought 
unless ten days^ notice has been given before the 
quarter sessions held next after the expiration of 
four weeks from the lodging of the certificate with 
the clerk of the peace. Wliere the sessions had 
entered & i*e8pited an appeal, of which such notice 
had not been given, this ct, quashed the order of 
sessions on certiorari. Where the general quarter 
sessions commences on a certain day, A; is in 
practice afterwards adjourned & held on another 
day in another place, for the purpose of deciding 
mattei'8 in its vicinity, the notice of appeal mu^ 
be given ten days before the day first mentioned, 
though the highway is in the vicinity of the latter 

g lace. — R. V. Lancashire JJ. (1867), 8 E. & B. 

63 ; 27 L. ,T. M. C. 161 ; 30 L. T. O. S. 149 ; 22 
J. P. 563 ; 4 Jur. N. S. 375 ; 6 W. R. 74 ; 120 
E. R. 210. 

AnnotaUonft : — Apld. It. r. Lancashlro JJ. (1876), .34 L. T 
124. Rtfd. li. r. Surrey JJ. (1880), 6 Q. B. D. 100. 

1964. .] — Notice of appeal against an 

order for closing a highway required by the Act 
must be given ten days before the commencement 
of the original quarter sessions ; not ten days 
before the adjourned sessions of the district m 
which the highway is situated. — Swift v. Lanca- 
shire JJ. (1873), 22 W. R. 76. 

1966. FourUon days.]— R. v. Mauls, No. 

1960^ atite. 

Contents of notlee — Statement that ap» 
plieant Is party aggrieved — Neoessity for.] — A 

notice of appeal against an order for the stoiq;>ing 
up of a footway, imder 55 Geo. 3, c. 68, s. 3, must 
state that the luuty intending to appeal is ** injured 
or aggrieved *^ by the order. 
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Part XII. — Stopping-up or Diversion of Highways. 


Where the ct. of quarter sessions refused to 
hear an appeal on account of this statement having 
been omitted in the notice, the ct. would not grani 
a nwLndamua to hear & determine the merits of th< 
appeal at the next quarter sessions. — R. v. Essex 
JJ. (1826), 6 B. & C. 431 ; 7 Dow. & Ry. K. B 
668 ; 3 Dow. Ry. M. C 483 ; 5 L. J. O. S. M. C 
66 ; 108 E. R. 161. 

of Yorkshire JJ. 

(1828), 7 B* & C. 67 8. Apld. R. v. Poole Recorder (1837 ). 

P-183. Conid. Walker r. York Corpu., [1006J 1 
ik» li< 724« 

1067. — By a local Act, ceitain 

trustees of roads were authorised to make an older 
for stopping up part of certain old highways, & a 
nmt of appeal was ^ven to any person or persons 
who might be aggrieved by the making of any 
such order : — Held : in a notice of appoiU against 
an order of the trustees for stopping up a highway, 
it was necessary to state that the paiS-y intending 
to appeal was aggrieved by the order. — R. r. West 
Riding op Yorkshire JJ. (1828), 7 B. ^ (\ 678 ; 

1 Man. & Ry. K. B. 547 ; 1 Man. At Ry. M. 215 ; 
6 L. J. O. 8. M. C. 60 ; 108 E. R. 877. 


(d) Costs. 

1979, Jurisdiction to award.] — WJioi'c a distress 
warrant was issued to levy the costs incurred by 


a party in prosecuting an appeal under Highway 
Act, 1835 (c. 60), s. 88, which did not recite any 
order of quaiter sessions for payment of such 
costs, but was founded on a subsequent conviction 
by two justices out of sessions for nonpayment of 
such costs : -—Held : the warrant was illegal, A& 
no property passed to the vendee of goods seised 
& sold under it. — Lock v. Sellwood (1841), 1 
Q.B.736; I Gal. & Dav. 366, n. ; 113E. R. 1313. 
Antwtaiion .-—Retd. R. r. Loug (1841), 10 h. J. M. C. 124. 

1980. Discretion to disallow.] — Highway Act 
1836 (c. 50), s. 00, by which the ct. of quarter 
sessions is I'oquired to award costs to the party 
giving: or receiving notice of appeal, against a 
cort.il> cate of justices for stopping up a highway, 
whctlier the same shali be tried or not,’* etc., is 
imperative ; & the ct. of quarter sessions have no 
disen^tiou to disallow such costs in any particular 
case. — H. v. Fini'iilky Huiivkyous, n. Rouni ey 
(1854), 2 C. L. H. 1503. 


Annotation .-“-Apld. R. r. Poole Recorder (1837), 1 J. P. 231. 

1968. ,j — A notice of appeal 

under 55 Geo. 3, c. 68, against an older for the 
diversion of a highway must show that the person 
intending to appeal is a party aggrieved by the 
order. The ^evance to applt. is sufTiciontly 
shown by stating that he is obliged to use a more 
circuitous road. The ten days’ notice of app^ 
under the Act must be computed one day inclusive 
& one day exclusive, A; is not affected by a rule of 
the ct. of quarter sessions, which requires ten 
days’ notice of appeal, exclusive as well of the 
day of service as the first day of the sessions. — 
R. V. West Riding op Yorkshire JJ. (1833), 4 
B. & Ad. 685 ; 1 Nev. & M. K. B. 426 j 1 Nev. A 
M. M. C. 95 ; 2 L. J. M. C. 03 ; 110 K. H. 613. 
Annolatwns : — ^Apld. H. v. Goodenough (183r)), 2 Ad, & El. 

463. Redd. R. r. Turner (1969), 3 C*r. App. Rep. 193. 

1969. .] — A notice of appeal 

against an order for stopping up a highway, is 
sufficient if it state that applts. ait* aggrieved by 
being compelled to go a git;ater distance to the 
next market town from their i*espective itisidcnces 
than they would have gone if the road intended to 
be stopped up were put & kept in a proper state 
of repair. It need not expressly state that they 
are aggrieved by the order. — R. v, Adey (1835), 1 
Har. & W. 42 ; 4 Nev. & M. K. B. 365 ; 2 Nev. 

M. M. C. 541 ; 4 L. J. M. C. 76. 

1970. Whether express statement 

necessary.! — R. v . West Riding of Yorksiure 
JJ., No. 1068, ante. 

1971. .J—R. V. Adey, No. 1969, 

ante. 

1972. .J— R. V . Yeadon (1883), 

47 J. P. Jo. 260. 


1981. .j—U. V. Middlesex JJ. (1854), 18 

J. P. Jo. 69. 

1982. ,] — After notice A gitninds of appeal 

against a ceiiilicalo of justices for the diversion of 
a highway, the person at whose instance the cer- 
iiilcate was given gave notice tliat he abandoned 
fuiilier pi*occedin^, & should not apply to the 
(Quarter sessions for the enrolment of the cer- 
tificate. The appeal was ontei’od, A:, being called 
on & no one appealing, was st ruck out. A fterwards 
on the same day applt. applied for costs under 
Highway Act, 1835 (c. 50), h. 90, by which the 
quaiter sessions are authorise*!! rociuirod to 
award to the party having or receiving notice of 
appeal such costs Ad expenses as shall be inc'urred 
in pw)secuting or resisting such appeal, wlxteier 
the same shall be tried or not ; —HeUl : the quaite*r 
sessions were bound to make an order for the costs. 

-R. t\ Wi'>?T Hiding ok Voiikhihiie JJ. At 
Ripley (1862), 2 B. Ad H. 811 ; 6 L T. 494 ; 26 
J. P. 758 ; 9 Jur. N. 8. 118 ; 19 W. R. 757 ; 121 
E. R. 1273 ; sub 7 wm . H. r. West Riding ok 
Yorkshire JJ., lie I’earson’h Appeal, 31 
L. J. M. 271. 

'inmtiuiion Refd. R. v, Jioiidoii JJ., 118951 1 Q. IL 214. 

(j. Effect of Order for Diversion. 

1988. Extinguishment of highway Private right 
of way preserved.! — At a ineijting of the trustees 
of a tunipike road it was resolveci, under Turnplkt? 
Roads Act, 1822 (c. 126), s. 72, that a part of a 
certain road, subject to the trust, should, between 
certain specified limits, be 8topp<*<i up A discon- 
tinued as a private highway, on the ground that 
the same had become unnecessary by the com- 
pletion of a new road, Ad “ tJiat the remaining part 
of such old r!>ad from the boundary gate before 


1973. Sufficient statement of grievance.]' - mentioned, be kept open as a private way only for 

R. V. Sudbury Recorder, No. 1054, aw/c. the ufl<* of Mr. C., to join the private way leading 

1974. Statement of grievance — Sufficiency of.j — to his house Ad lands situate in the parish of 1., 4 

R. V. West Riding of Yorkshire JJ., No. 1968, that subject thereto such old road is become 
ati^e, useless Ad unnecessary to the public ” : — Held : 

1976, ,j — i,, Adey, No. I9fi9, ante, liaving regard to sects. 86 Ad 88 of the Act, after tlie 

1976. Appeal a^^nst part of order — How far completion of a new road all the legal righU Ad 

good.] — R. V . Huntingdonshire JJ., No. 1957, consequences incidental to a highway are to cease 
ante. m respect of the whole of the old road, including 

1977. Objection to notice — When may be taken % part sold subject a right of way to particular 

— Hearing of appeal adjourned at instance of lands, houses, or places ; Ad the liability to rc*pair 
reepondents.] — R.v. Sudbury Recorder, No. 1954, any such way or passage, if any, can only bo 
ante. enforced by action. Ad not by public pi'osecut ion.- - 

1978. After jury swom.J — R, v . 8ud- R. v. Ifikld (Inhabitants) (J856), 27 L. T. O. 8. 

BURY Becordeb, No. 1964, ante. 63 ; 20 J. i’. 262 ; 4 W. R. 458. 
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Highways, Streets and Bridges. 


Sect, 2. — Statutory provUiona : Suh-aect, 2yG» ; 

aub-aecia. 3, 4 a: 5. Pari XIII, Sect, 1 ; Sub* 
aect. i, A, ja) cfc ( 6), B. ; aub-aect 2, A,] 


1984. .1 — Plifs. had been entitled 

from 1865 to a carriageway to property of theirs 
over a railway by a level crossing. By an Act of 
I'arliament obtained by the co. in 1875, reciting 
that it was expedient that the rights of way in 
respect of ceHain footways which crossed the 
railway on the level should bo extinguished, it 
was enacted that all rights of way in, over, or 
aftecting the footways numbered 2, 4, 5, 6, & 7 
on the deposited plans should bo extinguished. 
No provision for compensation was made. The 
lYiadway in question was numbered 5 on the de- 
posit plans, ^ was thereon marked “ roadway 

footway,'’ tlic others being marked simply 
“ footway ” : - Held : upon the true construction 
of the Act, it did not interfere with private rights 
of way, but only with public rights of footway, & 
an injunction restraining the railway co. from 
obstructing the way had been rightly granted. — 
WiiiiUs V. Jjondon, TinnuiiY, & Houthend Ky. 
CV). (1877), 5 (’h. U. 120 ; 37 L. T. 302 ; 41 J. P. 
452 ; 25 VV, H. 325, (I A. 

1985. .] -Held: an old highway, which had 

been diverg'd ik> for which a new one over the 
railway had been substituted by the railway co., 
under Railways Clauses Act, 18J5 (c. 20), s. 10, 
was extinguished os a highway. — Melksuam 
Urban District Council v, Cay (1902), 18 
T. J.. H. 35H. 

1988. Soil revests In original owner.]— By Metro- 
polis rA)cal Management Act, 1855 (c. 120), s. 90, 
all streets being highways, & the pavements, 
Hton<*H, it materials thereof, vest in A under the 
management & control of the vestry or district 
board, k> by sect, 154, the vestry may sell any 
property wliatsoover vested in them which it may 
appear to th(*m to be prop(*rly sold. A street 
liaving become closed & disused, pltf,, the owner of 
tin* adjoining land, claimed the site iher(‘of : — 
Held : ' under tlio words “ streets being high- 
ways ” in sect. 90, a property in the streets was 
vesU'd in the vestry or district boards so long only 
as they remained highways, Ac on their being 
legally stopped uj), they b<H*am(‘ the property of 
the poi*son on wh«)se land tlu*y had be(M\ made. — 
Rolix r. St. Ueohge the Martyr, Southwark, 
Vestry (1880), 14 Oh 1). 785 ; 40 L. J. Oh. 091 ; 
43 J.. T. 140 ; 44 J. P. 080 ; 28 W. 11. 807, C. A. 


An^aiumi .-—Bxpld. ft Apprvd. Wand«worth Hoard ol 
WorkH t>. United Tolenhone (\>. (1884), 13 0. B. 1). U04 
Oonid* Tuiibrldsfo WoIIh C^ornu, v. Baird (1896), 74 L. T. 
38A ; WoHtinlnHter Oorpii. r. JohtiHon, WcEtniinHterCiorpii. 
r. Fuller. (1904 ] 2 K. H_. 737. Refd. Burgess v. Nortlmleh 



r. C. L. U> A. C. 364. Mentd. Ht. Mary, Battersea. 
Vestry r. (Joiuity of London & Brush l^rovlnciol Electric 
^hthw Oo., llittDJ 1 Uh. 474 ; Kershaw v. Smith, 11913 


1987. Public footpath oommunioatlng with high- 
way — Extinguishment of path — Construotlon of 
order,]— By 13 Geo. 3, c. 78, justices were em- 
powered to divert ft stop up cextain highways, & 
to sell the iiort stopped up ; but by sect. 17, if 
they found it necessary, the old highway was to 
be sold subject to the right of way ft passage to 
any lands, house, or place, according to the 
ancient usage in that respect. In 1827 orders for 
diverting, stopping, ft selling a portion of a high- 
way were contlrmed at quarter sessions, containing 
the rceervaiion of a free passage for persons on 
f(^t only ovei* ft along the land ft soil of the said 
highway to ft from a certain public footpath 


commimicating therewith at the letter E., as 
delineated on an annexed plan, according to the 
ancient usage thereof ; — Held : the effect of these 
orders was to render another public footpath 
which communicated with the old highway at 
another point, ft was not marked in the annexed 
plan, Bbcul de aac ; ft applt. was justified in closing 
a door at the point or communication. — R. v. 
Waller (1875), 31 L. T. 777 ; 39 J. P. 486. 

1988. Diversion of footpath — Into new private 
road— Whole road becomes highway.] — A certain 
public footpath existed prior to the passing of 
Highway Act, 1835 (c. 60), ft was a highway 
repairable by the inhabitants at large. In 1868 
such footpath was closed by a diversion order. In 
1869 a road now known as G. road was formed ft 
made by a private owner, & had been used by the 
public ever since. A plan was annexed to the 
diversion order, ft on that the old footpath was 
shown coloured blue, ft also running along the 
new road, now known as G. road, on one side 
thereof was a strip of footpath coloured red, the 
proposed diversion, which it was admitted was 
legally to be regarded as a highway repairable 
by the inhabitants at large. I'lie diversion order 
recited that the new highway would at all times 
be open & ready not only for the reception of foot 
passengers but also for persons travelling with 
carts ft carriages : — Held : on an application under 
Private Street Works Act, 1892 (c. 67), to hear ft 
determine objections, there was evidence ujjon 
which the justices could come to the conclusion 
that the whole breadth of G. road & not only the 
strip coloured red was a liighway repairable by the 
inhabitants at large, ft therefore the local authority 
had no jurisdiction to make apportionments under 
the Act in respect of this i‘oad. — K inoston-upon- 
Tiiamks Gorpn. V, Baverstock (1909), 100 L. T. 
935 ; 73 J. P. 378 ; 7 L. G. H. 831, 1). C. 

11. Presumption of ImsI Order. 

1989. In what circumstances presunied.) — An 
inclosure Act authorised the comrs. therein named 
to divert or stop up any old road, public or private, 
le^idiug between or over any of the old inclosui'es 
within the district to which the Act applied ; with 
a proviso tJiat no such road should be stopped up 
without the concurrence ft order of two justices 
of the i)eace for the district. The comrs., by their 
award, “ in pursuance of the i)owei‘8 ft authorities 
vested in them by the said Act, ft by the concur- 
rence & order of, etc., two of his Majesty’s justices 
of the peace acting in ft for, etc.,” stopped up a 
certain public footpath in the district. No order 
of justices was to be found in the place of deposit 
mentioned in the Act for the award ft other docu- 
ments relating thereto : — Held : the award itself, 
& the statement therein contained, was sufficient 
primd facie evidence that the road had been duly 
stopped up by the concurrence ft order of two 
justices, the subsequent enjo>Tnent not being 
shown to be inconsistent with the award. — 
Manning r. Eastern Counties By. Co. (1843), 
12 M. ft W. 237 ; 3 By. ft Can. Cas. 637 ; 13 
L. J. Ex. 265 ; 2 L. T. O. S. 104. 152 ; 8 J. P. 
107 ; 162 E. R. 1185. 

Annotation : — ^Befd. Wililams r. Eyton (1838), 27 L. J. Ex. 

176. 

1990. .] — Marshes were allotted in 1819, 

when a gate, which had since been kept locked, 
was put up across an old road, but the road had 
since been used by foot passengers occasionally. 
The award of the comrs., executed in 1830, set 
out the new roads, ft directed the old roads to be 
stopped up, A certificate of two justices, that 
the new roads had been formed ft completed. 



Part XIII. — Streets. 


mder 41 Geo. 8, c. 109, a. 9, was put in & nrovi^ . 
^no order of ^o justices for stoppW^WiJ^a 
was produced i—HOd : it might presumed 

Sd* j^tices for stopjpmg u^^ 

wd road had been duly made. — •> 

Apll I^lgh U. ]). c. ». Klmr. tl9011 1 K M 
CJounolI, [ 1913 H K District 

SPove was, pursuant 
P^sed at a vestry meetmg, sub- 
stituted for an older highway called C. lane R 

S^nubHr i®"" open & useTby the 

f ^ upon one occasion many years 
bnf^wLfS:^ been repamid by the surveyor of L,., 
but whether in his capacity as surveyor or not 
^ not appear. No surveyor’s accounts were 
evidence given as to any 
certitica^ of justices having been enitilled or 
steps taken under Uighway Act, 1835 (c. 50), ss. 

the justices were justiiied in 
nnaing that R, grove was a highway repairable 
by the inhabitants at large. 

It is, I think, a very violent presumption that 
the public should acquiesce in the stopping up of 
5?® road unless it were done in a regular \^ay. 
efc 1 think the justices may well have presumed 
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that certificate of the justicee was duly 
granted, & the formal proceedings duly taken to 
comply with the provisions of sect. 86. After so 
long a period a certificate of the justices may have 
been lost (Bruce, J.).-~LHiau Urban Di^ct 

2^0^- L7d: a "• “• 


Sub-sect. 3. — Under Church Buhjhng Acts. 

Closing of church footpaths by ecclesiastical 
com^ssloners.J— aSVc Ecclesiastical Law, Vol 
XIX., pp. 527, 528, Nos. 3891-3803. 


Sub-sect. 4. — ^ITnder Inclosurb Ac^th. 
Effect of Inclosure award — On roads & rights 
of way .J — 8'rc CownuoNs, Vol. XIII., pp. 78 ct .vc^. 


Sub-sect. 5. 
a9cc Railways. 


-Under Railway Acts. 


Part XIII. 

Sect. 1.— METROPOLITAN* 

Sub-sect. 1, — Statutes, Authorities and 
Areas. 

A. SlalvJcs (tiid AuthoriiicM. 

{a) In CimeraL 

See Metropolitan Paving Act, 18 J7 (c. xxix) ; 
Metropolis Manageimmt Acts, 1855 (c. 120), 

1802 (c. 102), 1800 (c. 51), 1800 (r. (hi); Public 
He^th (London) Act, 1801 (c. 70) ; London 
Building Act, 1804 (c. ccxiii) ; Uoncral Powols 
Acts of London County Council. 

Authorities.] — Sec, tioir, lA)cal (lovemmont 
Acts, 1888 (c. 41), s. 40; 1809 (c. 14), ss. 4, 19, 


(6) City of London, Precincts, etc. 

1092. Uberty of Saffron HIU, Hatton Garden & 
Ely Rents— 5 & 6 Will. 4 (c. xvili).]- Ely Place, 
part of the liberty of Saffron Hill, Hatton Garden, 
& Ely Rents, is private property, & though it 
is generally open to the public during the day, 
has never been dedicated to the public : — Held : 
the comrs. for paving Saffron Hill, Ilattoii Garden, 
& Ely Rents had no authority to enter for the pur- 
po^ of paving it, under sect. 44 of above Act, 
which empowers them at all times to pave, etc. 
all the squares, streets, lanes, courts, ways, foot- 
ways, or carriageways, passages Ai places within 
the liberty. — Paul v. James (1841), 1 Q. B. 832 ; 
1 Gal. & Dav. .Sl« ; 10 L. J. Q. B. 210; 113 
E. R. 1350. 

See, generally, City of lioudou SeWbrs Acts, 
1848 (c. clxiii), 1851 (c. xci), 1897 (c. cxxxtii) ; 
Public Health (London) Act, 1891 (c. 70), s. 99 ; 
London Government Act, 1899 (c. 14), s. 22 ; 
Metropolis Management (Amendment) Act, 1802 
(c. 102), 8. 73. London Building Act, 1891 
(c. ccxiii), 88. 4, 30, 104, 135, 165, 199. 


Streets. 

If. Saving Clauses and Excr}ytio}is, 

Saving clauses. I Sec Elkitihcj Liuhtjno, 
Vol. XX., p. 214; Gah, Vol. XXV., pp. 491 
ctseq.; Uailwayh. 

Statutes.] /SVr Mol n)poliH Managemoni Art, 1 856 
(c. 120), ss. 91. 239 211 ; Metn^polis Management 
(Ainondment) Act, 1802 (c. 102), rh. 34, 35, 110, 
117 ; London Building Act, 1894 (c. ccxiii) ss. 0, 
13, 121, 191, 201. 202, 204, 213 ; London Budding 
Act ( Amendment ) Act, 1898 (o. cxxxvii), ss. 3, 9. 


HUB-bElT. 2. - VKbTlND, UoNTllOL, KlSl'AUl 
AN U 1 M1*1U) VEM ENT, 

A. Vesting and Control. 

See MotropoliH Management Act, 1855 ic. 120), 
ss. 90, 90, 140, 100 ; Metropolis Management 
(Amendment) Act, 1802 (c, 102), ss. 71, 80 ; 
Mctrt>politaii Paving Act, 1817 (c. 29), ss. 0-9. 

1993. Street In more than one district —Pre- 
sumption as to boundary line. J -An Act of 
diaries IJ., creating a mw parish of A. in the 
Metrc»)>olis, described the boundary as the houses 
abutting on a street. The other side of the street 
was in the parish of M.. A there was evidence that 
in perambulating the parish boundaries of M., 
the middle of Uie street was regarded or the 
boundary of M. ;--//c7d; the boundary of the 
new parish extended b<*yond the houses abutting 
on the idgiiway to the medium filium of the high- 
way. — li V. S'ruAND Board ok Works (1864), 4 
B. & H. 551 ; 33 i*. J. Q. B. 299 ; U Ti. T. 183 ; 
28 J. P. 532 ; 12 W. R. 828 ; 122 E. R. 560, Ex. 
Ch. 

Annotafion : — Reid. C. li. Ity. v. City of Loudon Laud Tax 
Comrs., Il»ll)2Ch. i«7. 

1994. Order for exclusive management by 

one district.] — An order of the Metropolitan Board 
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Sect* 3. — Metropolitan: Sub~hect. 2, A» d: B*; svh- 
H€cl.:i.A. (a).] 

of Works made under Metropolis Management 
Act, 1855 (c, 120), s. HO, & Metropolis Manage- 
ment Amendment Act, 1862 (c. 102), 8. 86, that a 
new street in more than one parish or district 
shall be under the exclusive management of one 
vestry or district board for the purposes of paving, 

& the expenses payable by each be divided equally 
between the two parishes or districts, does not 
entitle the managing vestry or board to require 
the other vestry or board to pay one-half of the 
expenses prcmerly chargeable on frontagers under 
Metropolis Management Act, 1855 (c, 120), s. 105, 
& Melropolis Management Amendment Act, 
1862 (c. 102), 8. 77 .— St. Giles, Camberweu*, 
Vestiiy V, Gheknwich District Board op 
Works (1887), 10 Q. B. D. 502 ; 56 L. J. Q. B. 
636 ; 36 W. B. 126 ; 3 T. L. K. 734, D. C. 

1906, Management transferred to borough coun- 
cil — Contribution by county council towards main- 
tenance.! — An application was made by several 
metro)>olitan borough councils to the Local 
Govcniment Board to determine the amount to 
be contributed by the county council in respect 
of tlie maintenance of main roads which was 
transferred to the borough councils by London 
Government Act, 1890 (c. 14), s. 6 (1). The Local 
Government Board decided “ otlierwiso than as 
arbitrators ” that no contribution should be 
made;- Held: the ct. ought not to interfere. — 
B. r. IjOc al Government Board, Ex p, Hackney 
Bokoituii (^oun(tl (1908), 72 J. P. 211 ; 6 
L. G. B. 065, D. G. 

B, liepair and I mprovement. 

See Metropolitan Paving Act, 1817 (c. 29), 
sh. 53, 8(1 96 ; Metropolis Management Act, 1855 
(c. 120), ss. 87, 98, 106 ; Metropolis Management 
(Amendment) Act, 1862 (c. 102) ss. 24, 72, 80, 
81, 100; IxH'al Government Act, 1899 (c. 14), 
s. 6 (3). 

1090, Power of local authority to open up street — 
To m^e connection lor sewers— Builder’s road.] — 

A ))uilder made drains from certain liouses in a 
road to the boundary of the forecourts of the 
houses. The rt)ad was what is known as a builder's 
road, made A coat<Hl with gravel A ballasted. The 
footpaths were made vMth gravel & kerbed with 
gi'anite. The houses on either side of the ix»ad 
wei‘e not completed A inhabited, but the road was 
open for (Nirriagi^s A: foot pasmmgers. It was 
lighted b> the parish but had not been taken to 
as a public i*oad. The v^estry made branches 
fi*oin tl)e drains into a sev^er which belonged to 
them A ran along the centre of the road, A for 
that purpose they oi)ened the i^oad A footway. 
The builder declined to repay to the V'estry the 
expeu8<»8 incurnnl thereby -ZfeW ; (1) the road 
was not tlio loss a street within the detlnitions in 
Metropolis Mauagomont Act, 1855 (c. 120), s. 250. 
A Meti'opolis Management (Ainondmont) Act, 
1862 (c. 102), 8, 112, because it came within the 
delinition of a new strt^et in the last -mentioned 
soot. ; (2) Metropolis Management Act, 1855 

(c. 120), s. 78, which authonsos the opening of 
the pavement of any street for the purpose of 
branching private drains into a sewer, applies 
tHiually to streets A to new streets ; (3) looking 
to the delinition of the word ** pave in Metropolis 
Management (Amendment) Act, 1802 (c. 102 ),8. U2, 
the road was paved — A consequently, the vestry 
had opened a part of the pavement oif a street A 
were entitled under Metropolis Management Act 


1856 fc. 120), s. 78, to recover the expenses in- 
curred by them. — St, John, Hampstead, Vestry 
V , Hoopel (1886), 15 Q. B. D. 662 ; 64 L. J. M. C. 
147 ; 49 J. P. 741 ; 33 W. B. 903 ; 1 T. L. B. 
684, D. C. 

1997. Power to lower level of street — ^Mains of 
water company thereunder.] — A water co. in exer- 
cise of statutory powers laid down pipes under the 
surface of a street, A the highway authority of 
the district afterwards, in exercise of the power 
in that behalf given by Metropolis Management 
Act, 1865 (c, 120), B. 98, proposed to lower the 
surface of the street, A to do so without altering 
or disturbing the position of the pipes, but so as 
to leave only a few inches of soil over them. In 
an action by the water co. to restrain the highway 
authority from lowering the surface of the street 
without at the same time lowering the pipes of 
the CO. to a corresponding depth imdcr the new 
surface He/d ; the sect, did not impose upon 
the highway authority, when exercising the power 
thereby given to them of altering the level of a 
street, any expires or implied duty to exercise 
also at their own expense the power by the same 
sect, given of altering the position of the pipes 
thereunder, for the benefit of tlio water co., in a 
case where the highway authority did not require 
for their own purposes to interfere with such 
pipes. — Southwark A Vauxhall Water Co. v, 
Wandsworth Board op Works, [1808] 2 Ch. 
003 ; 67 L. J. Ch. 657 ; 79 L. T. 132 ; 62 J. F. 
7,50 ; 47 W. B. 107 ; 14 T. L. B. 576, C. A. 
AntmtaiimiH —Refd. East Freinautlc Corpn r. Aimois 

(U)01), 71 L J P. C’ 31). Mentd. .Tordehoii v Sutton. 
SoiithcoatcH & Dnpool Gas C’o., [1899] 2 C’h. 217 , Ash 
V. G. N. Pier. 8c Brompton U>. (1903). 07 J. P. 417; 
UobertH r. ('haiinfc CYoss, Euston A IlanipRiead By. 
(1903), 87 L T 732 , The JohauueeburB:, {1907J P. 05 

1998. Power to compromise with frontager. 

The corpn. of a metropolitan borough has power 
for the purpose ot widening A impi*oving a street, 
to enter into an agreement with the owner of a 
public-house in th«> street, whereby be sliall be 
permitted to erect a signt>ost at the edge of the 
footpath. —lloARE A Co., Ltd. v. Lewisham 
Corpn. (1902), 87 L. T. 464 ; 67 J. 1*. 20 ; 18 
T. L. B. 816 ; 46 Sol. Jo. 716, C. A. 

1999. Power to reduce width of footway.] — 
In 1883 building land in the meti*opoli8 was de- 
mised to C. for a term of eighty-two years, A L., 
under an agi’eement with (\, built several shops 
on a part of the land which fixmled a highway. 
The snops wei’e not built to the edge of fhe de- 
mised land, but a strip of land 3 feet wide was 
left between the front wall of the shops A the 
public footway. Subsequently in 1883 L, aiiplied 
to the local authority to pave the footway in front 
of his shops right up to tlie building line, A the 
local authority informed him that on the slip of 
land being given up to form part of the public 
footway the footway would be pav^ed. L. made 
no reply, A the footw'ay was paved up to the wall 
of the shops. In the meantime C., who had no 
knowdodgo of L.’s application to the local autho- 
rity, had granted L. separate underleases of the 
sliops for eighty years, A had also assigned to 
him for value the head lease with a proviso against 
merger. In 1898 C. repurchased the head lease 
for value from L.’s successors in title. In 1906 
the London (^ounty Council under the powers 
of a special Act converted a horse tramway in 
the highway in question into an electric tramway, 
A in connection with this work they widened the 
road A reduced the width of the footway A took 
up Uie pavement (including the pavement of the 
3 foot strip of land) in front of the shops. TMs 



Part XIIL— Streets. 


489 


work was done under an agreement made in 
Jtfay, 1906, with the borough council, whereby 
the borough council, in consideration of the re- 
construction of the tramway, consented to the 
narrowing of the footway & agreed to pay part 
of the cost of paving, which was to be done by 
the county council. C. & the assignees of some of 
the underleases then brought this action against 
the London County Council for an injunction & 
damages in respect of the taking up of the pave- 
ment of the strip of land & the reduction of the 
width of the footway. In answer to the first 
claim defts. alleged that the strip of land had been 
dedicated to the public by L. in 1888 & was part 
of the public footway, & in answer to the second 
that the borough council had power to authorise 
defts. to make the reduction in the width of the 
footway, & that the work was done by defts. under 
the authority of the borough council given by the 
agreement of May, 1 90(J : Held : Mctiopolitan 
Paving Act, 1817 (c. xxix), s. 52, empowered the 
borough council, as the load authority, to alter 
the division of the roadway into hnitw'ay & car- 
riageway ; they must be taken by tli(‘ir agreement 
to have authorised defts. to execute these altera- 
tions on their behalf, Ai this was not a delegation 
of their statutory powei*s ; consetpiently in respect 
of the narrowing of the footway pltfs.’ claim failed. 
— COESELLIS V. JiONDON CoUNTY COUNCIL, [1908] 
1 Ch. 18 ; 77 L. J. Ch. 120 ; 98 1/. T. 475 ; 71 
J. P. 561 ; 24 T. L. R. 80 ; 0 L. C. R. 78, (\ A. 

2000, Improvement by London Coimty Council- 
Power to Impose improvement charge - London 
County Council (Improvements) Act, 1899 (c. cclxvi), 
s. 61.]— I'he impixivement charge, which by above 
Act is placed upon all lands adjacent to, A en- 
hanced in value by, the operations canied out 
under the Act, is an overriding charge upon the 
lands as a whole. The council have a statutory 
right to recover the full amount of the charge 
from any owner, lessee, or occupier, Ac they are 
not limited in theii* right to recov(*r against 
lessees by tht» fact that the council have abandonetl 
the charge as against the freehold reversioners. — 
Holborn A: Frasc ati, Ltd. v. Lonj>on (>)UNty 
Council (1916), 85 L. J. Ch. 266 ; 114 L. T. 511 ; 
80 .1. P. 225 ; 1 1 L. C. R. 588. 

Compulsory purchase of land for public purposes 
— Under Metropolis Local Management Acts.] — 
Sec Compulsory Purchase of Land, Vol. XI., 
p. 295, Nos. 2243-2251. 

Under Metropolitan Paving Act, 1817 

(c. xxlx).J —See Compulsory" I’urciiahe of Land, 
Vol. XI., pp. 295-297, Nos. 2252-2287. 

Under other ActsJ — See Compui-sory 

Purchase of Land, Vol. XI., pp. 297, 208, Nos. 
2288-2298. 


Hub-sect. 3. — ^I’avino New Street. 

A, What is a New Street. 

See Part* I., Sect. 6. 

B. Width of Curriatjeway and Footway. 

2001. Power of local authority to vary wldtlw - 
UabiUty of frontagers.]— The council of a metro- 
politan borough, when proposing in the exercise 
of the powers conferrea by Metropolis Manage- 
ment Act, 1855 (c. 120), s. 105, to pave an old road 
which has become a new street, have no power 
to alter the respective widths of the carriageway 
Aj footpaths, so as to cast upon the frontiers the 
expense of throwing portions of the footpaths 
into the carHage-way. 


Speaking for myself, I .should have great diffi- 
culty in coming to the conclusion that the con- 
struction of a gully, that is to say of the connection 
of the channel with the sower, is part either of the 
paving or the formation of the The paving 

of the road is one thing. The making of improved 
drainage to take away water which will require 
to bo taken away more rapidly in consequence 
of that paving is another (Lord Alvbr- 
ktone, C.J.).— Wandsworth Borough Council 
V. Golds, [1911] 1 K. B. 60 ; 80 L. J. K. B. 126 ; 
103 L. T. 568 ; 74 J. P. 464 ; 8 L. G. R, 1102, 
1). C. 

Compare No. 2259, post. 

C. What amounts to Paving. 

See Metropolis Management Act, 1855 (c. 120), 
s. 105 ; Metropolis Management (Amoiidmont) 
Act, 1862 (c. 102), 88. 77, 112. 

2002. Opening surface of unpaved road — To 
connect sewers.|— Ht. John, Hampstead, Vestry 
v.llooPEL, No. 1996, a7iic. 

2003. Improvement in surface drainage.] 
Wand8W"orth Borough Council v. Golds, No. 
2001, ante. 

1). LiabUiiy of Owners of Adjoining Property, 

(«) In (icneral. 

See Mcti'opolis Management Act, 1855 (c. 120), 
ss. 105, 106 ; Metropolis Management (Amend- 
ment) Act, 1862 (c. 102), 8. 77. 

2004. Notice by local authority to repair new 
street —Subsequent resolution to pave Right to 
recover cost of paving from frontage owners.! — 
A metropolitan vestry, on Dec. 27, resolved tnat 
notice under Metropolitan Management Act, 3855 
(c. 120), 8. 106, At Metropolitan Management 
(Amendment) Act, 1862 (c. 102), s. 80, bo given 
of (heir intention to impair 10. stivct, a new stri»e(. 
On tVb. 7, following, the vestry resolved tliat K. 
8tr(*et be paved according to a plan submitted 
by the surveyor, A the exj)ense was apjiortioned 
among the owners, of whom P. was one. Under 
the fii-st resolution t Ju* vestry cont<‘inplated general 
rei)air8, but under the second paving only. At the 
costs under tlie firat pi*oee(*ding would not fall on 
the owners, whereas the second would: -’Held: 
though the vi’stry under the second nwilution, 
proceeded under a dilTei'cnt sect, of their Act, 
still that circumstance did not prevent them from 
afterwards proceeding with that. At excicutlng the 
paving before the general repairs. - Ht. George 
THE Martyr, HouTJiWARk, Vehtry v. 1*ethk- 
BRlDGE (1867), 31 J. 1*. 279. 

2005. Duty of authority to charge paving on 
frontagers— Not on general rate.) When within 
the metropolis, a« defined by Metropolis Manage- 
ment Act, 1855 (c. 120), 8. 250, a new street is 
paved for the first time, the vt*stry or district 
b^d executing the work cannot at their dis- 
cretion charge the cost thereof ujmn the general 
rate under ss. 96, 98 of that Act ; they are bound 
to cliarge the expense of laying the pavement 
upon the ownfMij of the adjoining houses Ac* land, 
under sect. 105 of that statute, as varied by 
Metropolis Management (Amendment) Act, 1862 
(c. 102), 8. 77. In 1865 a rood in P., within the 
metropolis, as defined by Metropolis Management 
Act, 1855 (c. 120), a. 250, ran between on irregular 
lino of houses A market gardens upon the south 
side, & market gardens upon the north. Between 
that year A 1874, a continuous lino of houses was 
built along the noiih side, A: several houses along 
the south. The district board, within whose 
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h*ect, 1. — MelropolUan: Svb-aect. 3, JP. (a) (fe).] 

juritidlction the road lay, in 1874, paved a footpath 
by the aide of the road, &; paid for the cost of the 
work under Metropolis Management Act, 1856 
(c. 120), Bs. 90, 98, out of the general rate levied 
upon the inliabiiants of F. : — Held: (1) between 
1855 & 1874 the i*oad had become a “ new street ” 
within Metropolis Management Act, 1855 (c. 120), 
s. 106 ; (2) the district board had no power to 
cliargo the cost of j)aving the footpath upon the 
general rate, but it was compulsory upon them to 
obtain jiayment tliereof from the owners of the 
adjoining iiouses Ac land, under that sect., as 
varied by Metiopolis Management (Amendment) 
Act, 1862 (c. 102), s. 77. — Dryden v. Putney 
OVKBSEEIIH (1870), 1 Ex. D. 223 ; 34 L. T. 09 ; 
40 J. P. 203, 1). C. 

Amwialiona : — Ah to (1) Refd. A.-O. v. WandHworth Dib- 

Irlct Hoard of WorkH <1«77). « <’h. JD. 539; Kobiubon 

V. Hartoii, VVinton & j\]oritoii L. B. (1882), 46 

Jj. T. 193; l*ioiH*rty ExoIiuiiko (No. 1) v. Wandsworth 

Hoard of Woiks (1902), 71 L. J, K. H. 515. 

2006. .]— Where within the metropolis 

a r(ja<l has become a “ n<*w street ” within the 
Mctro])olis Management Act, 1865 (c. 120), s. 105, 
& tlic district board hfis improperly charged the 
cost of paving the footpath of such new street 
upon <;he general rate of the parisli in which it is 
situated, liie ct. will order the district board to 
restore to i he general rate Uie amount so expended, 
& to levy same upon tlie owners of the adjoining 
}iouH«‘s At land, as provided by the sect, as varied 
by Meiro))oliH Management (Amendment) Act, 
18(i2 (c. 102), H. 77.~A.-G. v. Wandswoutii I)is- 
TiUCT iloAUD OF WoHKS (1877), 0 Oh. J). 539 ; 
40 L. J. (‘Ji. 771. 

2007. Street may not be repaved at expense of 
frontagers. I -A board of works in a metropolitan 
difilricl paved a new street, which had not been 
dedicated as a liighway, under Metropolitan 
Management Act, 1855 (c. 120), s. 105, which 
enacts that tlie district board may i)avo any 
new sirt'et- at tlie expense of tlie owners of the 
adjoining bouses, & shall from time to time keep 
BiK'h pavement in repair, ri'lie street having after- 
wards become out of j'epair, the board refused 
to repair it on the ground that a post & rails had 
been erected along the kerb of the footway by 
the owner of the e.siaie. On motion for a ^nanda- 
mu8 to the boai'd to repair : -Held : the boai'd, 
having paved a now street, wore bound afterwards 
to keep the pavement in repair, whether it bad 
become a hlgliWay or not. -H. v. Hackney Board 
OB' Works (1873), L , H. 8 Q, B. 528 ; 42 L. J. 
M. C. 161. 

Atmotfi/ioH : ~~Betd» White r, B'lilhum Vobtry (1806), 74 

L. T. 425. 

2008. .) —In 1870 a local authority caused 

the footpaths of a new street, within Metropolis 
Management Act, 1855 (c. 120), to be pave<l at 
a cost of 1^1,425 raised out of the general rates, 
& sulisoquently I'epaired tiicm from time to time. 
Ton years aftemards a resolution was passed at 
a vestry that those patlis should be paved under 
tlie powers of Metropolis Management Act, 1856 
(c. 120), 8. 105, Ac Metropolis Management (Amend- 
ment) Act, 1802 (c. 102), 6. 77, & the costs appor- 
tioned among the adjoining owners. Upon an 
objection being taken by an adjoining owner that 
the local authority, having laid out a substantial 
sum In making permanent footi>aihs in 1876, 
which was then charged to the general rates, were 
estopped from exercising their power of paving 
the street again under these sects. Ac throwing 
the cost upon the adjoining owners ; — Held : the 
work having been once done the local authority 


could not, ten years afterwards, throw the burden 
of paving upon the adjoining owners. — S t. Gilbs^ 
Camberwell, Vestry v. Hunt (1887), 56 L. J. 
M. C. 65 ; 62 J. P. 132, D. 0. 

Annotations: — ^INstd. Wilson r. St. Giles, Camberwell, 

Vestry, (1892] 1 Q. B. 1. Coxud. White v» Fulham Vestry 

(1896), 74 L. T. 425 ; Wandsworth B. C. v. Golds, (19111 

1 K. B. 60. 

2009. Street laid out without sanction of London 
County Council — London Building Act, 1894, 
c. ccxili).J — Although a street has been laid out 
without the sanction of the London County 
Council, rendered necessary by above Act, the 
local authoritv, which have decided to pave it, 
are entitled to contributions for the expenses 
thereof from the owners of houses forming that 
street, imder Metropolis Management Act, 1865 
(c. 120), s. 105, the only q^uestion being whether 
in fact the street in question is a new street. — 
Camberwell Corpn. v, Dixon, [1910] 1 K. B, 
424 ; 70 L. J. K. B. 318 ; 102 L. T. 33 ; 74 J. P. 
77 ; 8 L. G. R. 238, D. C. 

(6) Who are Owners, 

2010. Premises not let at rack rent.] — Wright 
V, Ingle, No. 2018, post, 

2011. Land let on building agreement — Lease 
to be granted on completion — Liability of free- 
holder.] — A., the owner in fee of land, entered into 
a building agreement with B., by which B. was to 
have possession of such land & to build thereon 
a certain number of houses, & to inclose & lay out 
a portion of the land as an ornamental pleasure 
ground, for the exclusive use of the inhabitants 
of such houses. A lease was to be granted by A. 
of each house when finished, & with the lease of 
the last house was to be granted a lease of the 
inclosed pleasure ground ; i& until all the leases 
were granted B. was to iiay A. yearly rent in re- 
spect of the whole laud, but the agreement was 
not to operate os a demise nor to ^ve B. any 
estate or interest in tlie premist's until the leases 
were exccuU‘d. B., under this agreement, in- 
closed A: laid out the plcasuitj ground, & built 
some of the houses of w'hich, A of wldcli only, 
leases were granted to liira ; but not having com- 
pleted all the houses : — Held : A. remained the 
owner of the land which had been inclosed as such 
pleasure ground within Metropolis Management 
Act, 1856 (c. 120), s. 260, & therefore, os such 
owner, liable under Metropolis Management 
(Amendment) Act, 1802 (c. 102), s. 77, to con- 
tribute to the expense incurred by the parish 
vestry in paving a now street abutting on such 
pleasure ground. — Holland (Lady) v, Ken- 
sington Vestry (1807), L. H. 2 O. P. 565 ; 36 
L. J. M. O, 105 ; 17 L. T. 73 ; 31 J. P, 758 ; 16 
W. K. 1045. 

Annoiation : — ^Folld. Drincoll p. Battorbca B. C., [1003] 1 

K. B. 881. 

2012. .] — The freeholder of cer- 

tain land made a building agreement with a builder, 
the scheme of which w^as that the builder was to 
take possession of the land & immediately com- 
mence to erect thereon a certain number of houses, 
& was in the meantime, until leases should have 
been granted, to pay to the lessor a rent of £200 
a year, or so much thereof as should not have 
been reserved by any lease actually granted, A 
upon each house being completed a lease of such 
house was to be grar^ted to the builder for a term 
of voars, Ac the agreement contained a clause that 
** this agreement is intended to operate as an agree- 
ment only, At not as an actual demise of the pre- 
mises, or to ^ve the intended lessee any legal 
iuterc^ tberem until the leases herein before 
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^leed to be graated shall have been executed.” 
No houses had been buUt & no use of the 
if builder, but he had 

u the £200 yearly rent, which was found not 
to be the rack rent of the land .—Held : the 
freeholder, & not the builder, was the person who 
would be entitled to receive the rack rent of the 
premises, A; the builder was therefore not (he 

9 ^n**?**®*^ Management Act, 
1856 (c. 120), 8. 260, & was not liable for the 
expen^ of pavmg a new street upon which such 
iMd abutted^— D kiscoix v. Battersea Bohouqu 
[1003J 1 K. B. 881 j 72 L. J. K. B. 664 ; 

A7 7- P- 264 ; 19 T. L. It. 403 ; 

^1* Jo. 452 ; 1 L. G. B. 611, D. C. 

2013. Builder holding land on terms of 

lease— Liability of buUder.]— Deft, was owner of 
Mme houses, & occupied land abounding or abut- 
tmg on a new stieet, which pltfs. had paved imder 
Metropolis Management Act, 1855 (c. 120), s. 105, 
& sewoTOd under Metropolis Management (Amend- 
ment) Act ®* ^2. Amongst other 

iter^ Winch pltfs. had apportioned to doft.’s con- 
tribution were costs of collecting apj)oitionod 
amounts, of survey plan obtaining names of 
owners, & of lilling up, printing, advertising, & 
servmg notices. These sums were all paid to 
persons employed for the purpose, & not pltf.’s 
servants, altliough pltfs. had in their employ a 

^ ^ clerk, 6c payments w'ei*e requested 
M o/Iice. Deft, occupied the land under a 
building agi'cement, by which tlie owner of the 
land agreed to demise to deft, or his nominees 
the several pieces of land upon which deft. wa« 
w build, as the houses & buildings resj)ectivoly 
became erected & covered, for eighty years, at 
the rent of the popper-corn for two years, 6c of 

^ ^201 in the sixth 
& following years. Deft, was Ut be considered 
as holdmg the undemised portion on the teiins of 
the looses. There was a power of re-entry upon 
non-completion of the building covenants. Tlie 
houses at this time were in every stage of building 
progress, & some had been dcniised to other per- 
sons at deft.’s nomination : - Held : upon an 
action to i-ecover deft.’s appoi-tionment, with the 
exception of the houses demised U) other perbons, 
<left. was liable os owner of all the i)rt»ini8es, 6c 
the above items were incidental costs A charges 
within Metropolis Management' Amendment Act, 
1862 (c. 120), s. 77. — Poplak Boajid of Works 
V. Love (1874), 29 L. T. 915 ; 38 J. P. 246. 
ui :—Con»d. Driscoll r. Dattcisca D. C’., (11)031 1 
tl'8U4J*^lQ llajjburj, Huxmii r. Kcrbluke, 

2014. Consecrated church— Liability of Eccle- 
siasUcal Commissioners.]— A church, built on land 
conveyed to the Oomrs. for building additional 
churches, is not liable to be assessed to the expenses 
of forming a new street, either as “ house ” or 
“ land,” under Metropolis Management Acts. 
Semble : the Oomrs. were not ” owners ” within 
the statutes. — ^A noell v, Paddington Vestry 
(1868), L. R. 3 Q. B. 714 ; 0 B. & 8. 496 ; 37 
L. J. M. O. 171 ; 32 J. P. 742 ; 16 W. B. 1167. 

Bowditch r. Wakefield D. 13. (1871). 

L. g. 6 Hfitwhaff (1872), L. fl. i 

y* Iv VoTpu. V. Woodward (1872), 

V I*lunietcad Board of WorkH t>. 

Britloh Land Co. (1875). L. K. 10 Q. B. 203. Distd. 
Ol^r f>. Ht. Mary. Ifllirigton. Ve«try (1881 ), 50 L. J. M. C. 
5J. Cpnid. Wright v. ingle (1886), 16 t). B. D. 370. 

Vestry v. liondon Ceuictery Co., 
[1804] 1 Q* B. 699; Thames Conservators r. Port of 

IsOtidO*' filsLtklfxivrtf rsOAJi m g'X A A 99 


2015. 


» AHiiugLon, vestry v. uoooett, iissoj 
i ^8*43*^^ * Hornsey District Council v. Smith. (1897 J 


J — -•];;~Lajid having been conveyed 

under the Church Building Acts to the Ecclesi- 
astical Oomrs, as a site for a church, a ciiurch was 
afterwards erected on a part of the land, & the 
church & part only of the land wore consecrated : 
■^Held : upon such consecration, the wholo of 
the land so conveyed to the comrs. vested in the 
incumbent; the comrs. ceased to be the owners 
of it, & wei*o not liable imder Motro}K>lis Manage- 
ment Act,* 1855 (c, 120), & Metropolis Management 
Amendment Act, 1862 (c. 102), to contribute in 
respect of it towards the cost of paving a now 
street.— P lumstead Distiikt Board of Works 

V. Eci’LESlASTlCAL CoaiRS. FOR ENGLAND, f 18911 
2 Q. B. 361 ; 64 L. T. 830 ; 56 J. P. 791 ; 39 

W. 11. 700, I). C. 

2016. Wright t?. Ingle, No. 2Ul8,pc«f. 

2017. Dissenting chapel — Liability of trustees.] — 
Applts. wei*© the trust-eos of a chapel which 
abutted on 6c formed part of a new stn^et within 
Metropolis Management Act, 1855 (c. 120), Tho 
chapel w^as registered as a placo of n^igious wor- 
ship, but had not been consecrak'd, & there was 
no dedication of the land in perpc'iuity, AHached 
to the chapel was a vestry, 6c there wi're also nioms 
for a caretaker, besides lecture 6c schoolrooms 
underneath the chapel : JJcUl : the trust-ei^s wore 
the ownei's of a “ house ” within M.etropolis 
Management Act, 1855 (c. 320), s. 105, or of land 
within Metropolis Management (Amendment) 
Act, 1862 (c. 102), s. 77, 6c were liable to contribute 
k) tlio expense of making 6c paving tho str(H*t<. — 
Paicier r. St. Mary, lHLiN(iTON, Vestry (1881), 
50 L. ,1. M. i\ 59 ; 44 L. T. 005 ; 45 J. P. 570 ; 
29 W. R. ,538, 1). C. 

Annotation : CoilBd. light r. Ingle (1885), 16 (). B. 1). 379. 

2018. ,] (1) By the term ” houses,” 

in Metropolis Management Act, 1855 (c. 120), 
s. 105, 6c the term ” land,” in Midi’opolis Manage- 
ment (Amendment) Act, 1802, (c. 103), s. 77, it 
is itik^nded to include, with ciTtain exceptions, 
all the frontag»» of a new streid, so as to make all 
the owni'rs of the frontage liable t/O contribute k) 
the expense of paving the new stretd. The word 
“ house ” includes every building which is capai))o 
of being used as a human liahitation. If a build- 
ing which is physically capable of being so used 
is prevented, either Ijy (‘oininon law or Htatule, 
from being ever put to such a use, it is exempted 
Irom the liability to contribute to the expense. 

(2) A consecrated church of the Eslablished 
('hurch of England is exempted, because, by 
reason of its consecration, it becomes by tho 
common law for ever incapable of l)eing used as 
an habitation for man. (3) A leaschoid cliapel 
fronting on a new streid, the chapel being vested 
in truskes, on trust k> permit it to la* used as a 
place of religious worship by congregation of 
Wesleyans, is a housi^ withhi Metropolis Manage- 
ment Act, 1855 (c. 120), s. 105, on the grinind 
that, by the conm^nt of the landlord, the tiTisteos, 

6c the eentuis que trxistenU the trusts might at any 
moment be put an end to. (4) The iiTistocs are 
tho ” owners ” of tho chapel, 6c as such liable to 
contribute to the expense of paving the new street. 

(5) Whether in the case of premises which were 
prevented by an Act of Paniament from being 
let at a rack-rent there ever could bo an owner 
within [Metropolis Management Act, 1855 (c. 120)], 

8. 260, I very much doubt (Bowen, L.J.). — 
Wright v. Ingle (1885), 16 Q. B. D. 379; 66 
L. J. M. C. 17 ; 64 L. T. 611 ; 50 J. P. 436 ; 

34 W. li. 220 ; 2 T. L. R. 143, C. A. 

Aniwtaiions : — Ab Io (1) Oooid. Re CliriKtclmroh Inolosuro 
Act, Meyrlck v. A.-G.. 118941 3 Ch. 209 ; Ht. Gllw, Gamber- 
well, Vestry v, Loudon Cemetery Co., (18941 1 Q* B. 699 ; 
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Sect, 1* — Metropolitan : Sub-ftect. (&)> (r)<fc (d)»l 

HomBcy District CoimcU v. Hmlth, (,18971 1 Cli* 
Fulhaiti Vestry r. Alintor, 11901] 1 K. B. AK§* 

Hampstead Corpn. v. Mid. By., [190.'>) 1 K. B. oJ8. 
^luia. North Jlsnchestcr Overseers v. WinstanJoy. U9081 
1 K. B. 835. Ah to (6) Consd. L. C. C. v. Wam^orth 
B. C., 11903] 1 K. B. 797 ; Home Bay U. C. v. Pa^Tie & 
Wood* 11907] 2 K. B. 130. Be!d. Tnunan, Hanbury, 
Buxtmi r. Kerslakc, [1894] 2 Q. B. 774 ; «t. Mary, 
iHlirifftoji, Vestry v, C’obbett, (1895] 1 Q. B. 369 ; 
Ha<;kiiey C’orpn. v. Leo Conservancy Board, [1004] 2 
K. B. 541. Gfnerally, Mentd. Fowke r. Berington, 
11914] 2 Ch. 308. 

2019. School—'Liability of school board.]- 

JxiNDON School Boaho v. St. Mahy, Ihlington, 
No. 2029, jiost, 

2020. Lessee sub-letting at same rent — Liability | 
of sub-lessee.] — Where a lessee sub-lets the pre- 

at the same rent as ho was liable for to his 
landlord, & though collecting the rent from the 
sub-losseo pays it over to his own landlord, & 
derives no benefit or jirofit therefrom for himself, 
h(3 is not liable to contribute as “ owner *’ to the 
expense of paving the street by the district board. 

- -Walford V, Hackney Board of Works (1804), 
42 W. U. 1 10 ; 11 T. L. B. 17 ; 15 Ji, 10, 1). i\ 

2021. Burial ground —Liability of cemetery com- 
pany.] -A cemetery co. were, by statute, pro- 
hibited fmni selling or disposing of any of the 
consecrated land belonging to them, & such land 
wjis for ever t<i be set apart Sc used exclusively 
for ]iuipos(»s of Christian burial ; but they wore 
empowcM'i^d to make proilts by selling or disposing I 
of, at prices to be agreed upon, the exclusive right | 
of burial, either in perpetuity or for a limited 
period, in vaults made by them, & the right to 
make family Sc other vaults, with the exclusive 
right of burial therein either in perpetuity or for I 
a limited period. The co. liaving been called 
upon by the vestry of the parish to contribute I 
to the expenses of paving a new street on which 
consecrated land, forming part of their coineU'ry, 
abutted; -Held: the co, were “owners’* of the 
land within Metropolis Management Act, 1855 
(c. 120), H. 250, Sc liable to contribute to such 
expenses. Hr. Oileh, Camberwell, Vestry v. 
Ijondon Cemetery <\)., (IHOl] 1 Q. B. 009; 
02 lu ,1. M. C. 74 ; 70 L. T, 721 ; 58 .1. P. 282 ; 42 
W. H. 410 ; 10 T. L, \i. 270 ; 28 8ol. Jo. 251, I). C. 
AnmitfUioriH : -Apld. Fulham VoHtry r> Mint(ir, [19011 I 

K. B. .50 1 . Retd. L. C. C. r. Wumlnworth B, C.. [1903] 

1 K, B. 797. 

2022. Public recreation ground Liability of 

local authority.] — An open space in a square, the 
loads in which were streets within Metropolis 
Managomeut Acts, was acquire<l by a vestry, 
uiidt'r Metropolitan Open Spaces Act, 1881 (c. 34), 
by assignment of a lease, under which the vestry 
lield in t rust to allow the enjoyment by the public 
of the open space. The assignment containt»d a 
covenant by the vestry that tlie land should be 
held Sc used for the purposes of a public garden, 
pleiw»ur<‘ gixiund, or open space, &, on failure so 
to use it, to reassign. The owners of houses in 
the s<iaaiv ivfused to i>ay the amount appor- 
tioned on them in i*espect of the expenses of 
flagging the f<x>tway of one of the roads, on the 
ground that the apportionment was bad, because 
the vestry had not been charged, as owners of the 
open space, with any proiwirtion of the expenses : — 
Held : the vestry was the “ owner “ of the open 
space, within Metropolis Management Acts, Sc 
the apportionment was bad.— 8t. Mary, Isling- 
ton, V’^TRY V, CoBBETT, 11805) 1 Q. B. 360 ; 04 
li. J. M. C. 30 ; 71 Xu T. 573 ; 43 W. K. 44 ; 30 
Sol. Jo. 10 ; 58 .T. P. Jo. 710 ; 15 R. 83, 1>. C. 
Annota/vms Hornsey District Council v, Smith, 


2023. .] — Land was conveyed to a 

vestry in fee simple “ to the end Sc intent that the 
same premises should be at all times thereafter 
kept & maintained as an open space for the per- 
petual use thereof by the public for exercise Sc 
recreation.” The land was an open space abut- 
ting on a new stre^^t, & was acquired under the 
powers conferred on the vestry by Open Spaces 
Acts, 1877 (c. 35), Sc 1881 (c, 34), by which the land 
was held in trust for the perpetual use thereof 
by the public for exercise & recreation & for no 
other purpose. By London Open Spaces Act, 
1893 (c. Ixxi), the vestry might erect on the land 
convenient Sc ornamental buildings Sc such appli- 
ances as they mip^ht think fit for piurposes of 
exercise Sc recreation Sc for other like purposes. 
They erected a band stand a cloak room Sc a 
refreshment stall. The refreshment stall was let 
at a rent to a caterer. The band stand was not 
let but seats for the public were let by the vestry 
to a contractor at a rental. The vestry assessed 
reap., as owner of houses on the opposite side of 
the street, upon the basis that the cost of paving 
the new street should be defrayed by the owners 
of the houses & lands on the opposite side of the 
street & not in any part by the owners of the land 
which included the open space. A summons to 
i33cover the amount apportioned on the resp. was 
dismissed on the ground that the apportionment 
was invalid because a part of the cost of paving 
ought to have been apportioned on the vestry as 
owners of the open space ; — Held : the open sp^e 
was not land which was incapable of oecoming 
a source of profit Sc therefore the vestry wore the 
persons who would receive the rent of the land 
if the same were let at a rack rent & were owners 
of the open space within Metropolis Management 
Act, 1855 (c. 120), 8. 250, Sc were liable as owners 
to contribute to the cost of paving the new street, 
Sc the summons was rightly dismissed. — Fui^ham 
Vestry v. Minter, [1901] 1 K. B. 501 ; 70 L. J. 
K. B. 348 ; 84 L. T. 40 ; 65 J. P. 180 ; 49 W. 11. 
415 ; 17 T. L. K. 102 ; 45 Sol. Jo. 205, D. C. 
AmuttatwnH : —Overd. L. C. V. v. Wandwwortli B. 

[1903] 1 K. B. 797. Reid. Homo Bay U. C. r. Payuo 

(1907), 76 L. J. K. B. 685. 

2024. .] —By virtue of a scheme certi- 

fied by the Inclosure Comrs. pursuant to Metro- 
politan Commons Act, 1866 (c. 122), & afterwards 
confirmed by Metropolitan Commons (Supple- 
mental) Act, 1873 (c. Ixxxvi), a common was 
vested in the Metropolitan Board of Works, whose 
successors are the London Coimty Council, for 
the purpose of being dedicated to the public as 
a recreation ^und. By the scheme it was pro- 
vided that the common should be regulated Sc 
managed by the Board, Sc that no house or other 
buildings should be erected on it, except such 
lodges or other buildings as might be necessary 
for the maintenance Sc management of the common 
or recreation ground. The county council de- 
rived small annual proAts from the herbage on 
the common Sc from certain buildings erected 
thereon for pu^oses subsidiary to its use as a 
l>ublic recreation ground, but the expenses 
annually incurred by the county council m the 
management Sc regulation of the common far 
exceeded the amount of any proAts so received by 
them. The Wandsworth Borough CoimcU claimed 
from the liondon County CouncA, as owners of 
the common, a sum of £319 as their proportion 
of the estimated expenses of paving a new street, 
on wliich the common abutt^ to the extent of 
474 feet, under Metropolis Management Act, 
1855 (c. 120), 8. 105, Sc Metropolis Management 
Amendment Act, 1862 <c. 102), s. 77 : — Held: 
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the London CJounty Council were not ** owners 
of the common within Metropolis Management 
Act, 1865 (c. 120), s. 260, & they were not liable 
to pay the amount claim^. 

Piuham Vestry v. Minter^ No. 2023, anfe, overd. 
— ^London County Council v. Wandswokth 
Borough Council, [1903] 1 K. B. 797 ; 72 L. J. 
K. B. 399 ; 88 L. T. 783 ; 67 J, P. 215 ; 61 W. 11. 
499 ; 19 T. L. B. 372 ; 47 Sol. Jo. 405 ; 1 L. O. R. 
462, C. A. 

Anvujiationa : — Confd. Haoknoy Corpn. r. liOo (^ouaervaiioy 
Board. [1004 J 2 K. B. 541. Diftd. Herne Bay U. i\ v. 
Payne Sc Wood. [1907] 2 K. B. 130. Retd. WoatinlnHter 
Coron. V. Johnson. Westminster Corpn. v. Follor, (1904J 
2 KT. B. 737. 

2025. Embankment of river — Liability of con- 
servators.] — The conservators of a public navigable 
river purchased under their statutory powers a 
strip of land, which they used for the purpose 
of a retaining bank for the watei*s of a cut form- 
ing part of the navigation. They were empowered 
to take tolls for the use of the navigation, but any 
moneys received by them under their Acts wore 
applicable only to payment of the expenses of 
carrying out their Acts, & of moneys borrowed 
for the purposes of those Acts, & interest thereon, 
& not to any purposes of profit beyond what 
might be necessary for such payment. They hail 
power to construct docks, wharves, & other works 
on the river, Sc to sell any lands vestiod in them 
which they might not require for the purposes 
of their A cts. it appeared that it would be pt^s- 
sible if a retaining wall were substituted for the 
bank, that the residue of the before mentioiie<l 
land might be otherwise applied for purposes of 
profit ; — Held : the conservators were “ owners 
of the land within Metiopolis Management Act, 
1855 (c. 120), s. 250, & liable under Metropolis 
Management Acts to contribute in i‘espect of it 
to the paving expenses of a new street on which 
it abuttted. — Hackney Cohpn. Lee Con- 
servancy Board, [1904] 2 K. B. 541 ; 73 L. J. 

K. B. 706 ; 91 L. T. 13 ; 08 J. T. 485 ; 20 T. L, H. 
046; 2 L. G. K. 1144, (?. A. 

2026. Fenced off strip of land at side of 

street— -Subject to restrictions on user.]— By a 
special Act of a railway co., inserted for the pro- 
tection of a landowner, the co. were bound to 
acquire all his land adjoining a certain street, & 
to leave a strip of land along the whole length of 
the street, & to plant the strip with trees & shrubs 
Sc fence it off from the street, &; to maintain it in 
that condition. The co. acquired the land, Sc 
planted & fenced a strip along Sc contiguous U) 
the whole length of the street ; — -Held : the rail- 
way co. were “ owners of the stiip of land within 
Metropolis Management Act, 1855 (c. 120), s. 250, 
Sc were liable to contribute to the expense of paving 
the street as a new street. — Hampstead Corpn. 
V. Midland By. Co., [1905] 1 K. B. 538 ; 74 

L. J. K. B. 431 ; 92 L. T. 252 ; 69 J. P. 133 ; 
21 T. L. R. 272 ; 3 L. G. B. 456, C. A. 

Annolatian, Rsfd. Corbett r. 8. E. & Hy. Co.’h Managing 
Committee. [1905] 2 Ch. 280. 

(c) Exempted Premises, 

See Sub-sect. 3, I). (6), post, 

id) Land and Premises Formin{f, Fronting or 
Ahtdting. 

See Metropolitan Paving Act, 

8. 24 ; Metropolis Managenoient Act, 1855 (c. 120), 
8. 105 ; Metropolis Management Amendment Act, 
1862 (c. 102), 8. 77. ^ ^ 

2027. ** HoufCi Sc land.*'] — Wrtoiit v, 
IKQLB, No. 2018, ante. 


2028. Building standing back from street— 

Communicating with street by passage.]— To the 
north of High street, Whitechapel, Sc communi- 
cating with the street by means of a covered gate- 
way there is a yard called the “ Kent Sc Lssox 
Yaira,’’ around which are several dwelling houses, 
warehouses, stables, sheds, a l>ooking office,^ Sc 
other buildings. The yawl, with the exception 
of the width of the gateway. Sc all the dwelling 
houses, ete., round same, are suitable at the back 
of several houses Sc promises which front High 
street. The entrance into tlic yard is through 
carriage gates Sc along a covered gatewa.y. No 
part of the yard was over ]>avod or repaired by 
the comrs., nor had they, within the yainl, at any 
time exercised any of the powoi'S conferred on 
them by 11 Goo. 3, c. 15, Sc Metropolis Paving 
Act, 1817 (c. xxix) : — Held : the occuniers of the 
yard Sc houses thei*ein were liable to be rated iu 
I'espect of the paving Sc repairing of High street, 
the premises being, for that purpose, “ within the 
street,** inasmuch as they had a frontage on the 
street, & their sole communication was with the 
street. — B addelby v, Ginoell (1847), 1 Kxch. 
319; 2 New Mag. Cas. 294 ; 17 L. J. Ex. 63 ; 
10 L. T. O. S. 114; 11 .1. P. Jo. 838; 151 
E. U. 136. , 

Ann'itaiurns PoUd. Loiuloii Scliool Board r. St. ,Wary. 
iHliiifftou VoHtry (187.'>). 1 O. B. D. 05.^ COMd. NVukotlcld 
L. Ji. i\ Loo (1870). 1 K\. 1). 330. Dlstd. LlKlitlMiund t>. 
Hlsrhor Boblnicloii L. B. (1885), 10 O. B. 1). 577. Moilfcd. 
Killott r. Semth l)o\oii Hy. (1h 48), 2 Exoh. 725. 

2029. — .| Tlu' vestry of a meti’Opolitan 

parish having paved a new stw'ct uiuh'i* Meti'opolls 
ManiiRoincnt Act. lK.'>r) (c. 120), b. lOS. ausosw'd 
the London School Boat’d in respect of a sclioiu 
house as being “ owners *' of onti “ of the houses 
forming the street.” The school houst* did not 
immediately front the stivet but stood back from 
it some seventy or eiglity feet in a largo yard, the 
whole area being about 29,500 square fet^t. 3'horo 
was a row of elev(*ii small houses, with gardens 
at the back of them, between tJiis area & tlio street ; 
but the only access to the school was by a private* 
passage which ran along one side of tlio last house 
Sc garden into the school yard with gates opening 
from the street in question, the width of the pas- 
sage being 20 feet Sc the length about 64 feet : 
— Held : (1) the school house though not actually 
one of the houses ” forming the sti’cet ” yet pra<*ii- 
cally formed part of it, within sect. 105 ; (2) th<* 
school board were ” owners ” wilhin the definition 
in Metn)polis Management Act, 1855 (<5. 120), 
s. 250. — JiONDON HtnooL Hoard r. St. Mary, 
IsLlNdTON (1875), 1 Q. H. 1). <15 ; 45 h. <'• 

1 ; 33 JL.. T. 501 ; 40 J. 1'. 310 ; 21 W. H. 137, 
ina'Anlumg : —As to(i) CODfd. Wakidlold ij. B. r. Loo (1879). 

I Ex. D. 339. Apld. I*addliart<H» Vontry o. Braniwolf 

(1880) 44 J. r. 815. JilflrhtlKiUDd r. HUrher 

Bobiiiiton L. B. (1885), 19 Q. B. I>. 

bury V. St. OfioH, (’aiiiborwoll Vontry (1898), 57 L. J. 

M C. 114 ; L. r. C\ 0. Collius (1905), 93 L. T. 610 ; Now- 

qiiay V . IJ . ('. r . Klckoard ( 1911 ), 9 L. 

to (2) Apia. Ht. Mary, iHllugtou VoHtry r. CJobbott (1894). 

«4 L.T m. i\ 39, Mot. Jty. r. Fulham Vontry, 

[1895] 2 Q. B. 443. 

2030. I-and on different level — Railway In 
cutting.] — By Metropolis Management (Amend- 
ment) Act, 1«02 (c. J02), s. 77, it Is cnoctod that 
whore a vestry have paved, or are about to pave, 
a now street, the owners of land bounding or 
abutting on such street shall be liable to contri- 
bute to the expenses, as well as tlio occupiers of 
houses, provided that it shall be lavrful for the 
vestry to charge the owners of land in a less pro- 
portion than the owners of house property, »hould 
they deem it just Sc expedient so to do : — Held : 
(1) a railway which ran in a cutting, Sc was 
adjoining to a new street which the vestry were 
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Neel. ]. — MeiropolUan: Sub-nect. 3, D. (d).| 

about to pave, & was sepaxated from it by a w^, 
tlirough which there was no cou^unication 
between the street A the railway, boiMded 
the str<>ct within the meaning of the Act; the 
CO. were therefore liable to contribute to the ex- 
penne of paving the Btreet ; (2) the vestry having 
charged the co. in the same proportion as the 
owners of house property, the ct. had no power 
to control the discretion vested in them by the 
Act.— London & Nobth-Weste»n JIy. Co. v. 
St. Pancrak, Vestry (1868), 17 L. T. 654. 

Annoialium: Aa 0) DigW.^L B. & ^5* 

OllCH, Camlioiwoll vcHtry (1879), 4 Ex. 1). i.l9 ; O. R. 
iiy. V. Hackney WorkH Board ( 883). « ApP. Cas. 087. 
Folid. WlUiarnH r. Wandsworth Board of Woiks (1884), 
13 O. B. i). 211. Apld. Hookucy Oorpu. v. Leo Con- 
Htrvancy Board, 11904) 2 K. B. 641. 


2031, ^—(l) A line of railway was 

situate in a deep cutting at a place where a road 
paBS<Hl over the line. The road was carried over 
on a bridge from one boundary of the lino to the 
other, but supported on stone piers erected on 
the slope of the cutting. On an information under 
Metropolis Management (Amendment) Act, 1862 
(c. 102), s. 77, against the railway co. for not con- 
tributing to the paving of the road ; — Held : the 
lltie ^ the slopes of the cutting did not bound or 
abut upon the road within the Act. 

(2) 1'ho line of houses adjoining the road ter- 
minated at the east end of the bridge, whUe after 
crossing the bridge there was but one cottage, 
the readway ceased to bo a public thoroughfare, 
b<*irig closed by a private gate. A small portion 
of the slope ot the cutting abutted on the read, 
betw(*en the west end of the bridge k the pHvaio 
gale Held: tiie railway co. were not liable to 
contribute to the paving of the road, as it ceased 
at the eastern extremity of the bridge to be a 
“ new street” within the Act. — London, Brioiiton 
& HOXmi COAHT KY. (’O. V. 8 t. C11.K8, Cambkr- 
wi^Lli (1879), 4 Kx. I). 2B0 ; 48 L. J. M. C. 184 ; 


41 L. T. 162. 


Annoiotiona -Ah to (1) Consd. O. K. 1(5'. r. Haokne> VVoike 
Bounl (1883), 8 App. (’as. «87. Reid. LUflitbouiid v. 
ton L. B. ( ‘ " 


llitchor BcbluKton ‘ 


. (1886), 1« Q. B. 1). 677. 


2032. .] — A railway line ran in a deep 

cutting much below the level of a highway, which 
was caiTied over the railway, ncoi'ly at right angles, 
by a bridge built by the railway co. under statutory 
powers A: in pursuance of llaUwa>8 Clauses Act, 
1845 (c. 20), ss. 46-51. The parapets of the 
bridge cousiskMl of two W'alls resting upon arches 
wliidi had their foundations, outside the lines of 
the roadway, iti the railway co.’s laud. The walls 
were not used by the co. otherwise than as fences 
for the bridge. The district board of works 
having paved tlie highway, which was admitted 
to be a new striH^t within Metropolis Management 
Act, 1855 (c. 120), s. 106 : (1) assuming 

the fence w'alls to be the railway co.’s land, tlie 
company wen' not ” owners of land bounding or 
abutting on ” Uie highway within Metropolis 
Management (Amendment) Act, 1862 (c. I02), 
8. 77, were not liable as owners of the fence walls 
to contribute to the expenses of paving; (2) the 
railway line A: slopes bidng much below the level 
of the highway, Uie co. were not in respect of such 
line & sloi)e8 “ owners of land bounding or abut- 
ting on ” the highway within the above soi‘t., & 
were not liable as owners of Uie line & slopes to 
contribute to the expenses of paving. — Great 
Eastern Ry. Co. v. Iiacknky Board op Works 
(1888), 8 App. Cas. 687 ; 52 L. J. M. C. 106 ; 48 
L T. 509 ; 48 J. P. 62 ; 81 W. R. 709 ; H. L. ; 
rrwg. 8. C. sub nam. Hackney, Board of Works 


Great Eastern By. Co. (1882), 9 Q. B. D. 
412, 0. A. 

Annotations As to (1) Witd. Williams Wandsworth 
Board of Works (1884). 13 Q. B. D. 211. Ckllifd. Wright 
V. Inglo (1886), Itt Q. B. D. 379 ; St. Gilos, Camberwell 
Vestry r. London Cenietery Co.. [1894] 1 Q. B. 699. 
IBstd. St. Mary, ’Islington Vestry v, Cobbett. (18961 1 
Q. B. 369. Ckmfd. Hornsey District Council v. Smith, 
(18973 1 Ch. 843. Fulham Vestry r. Mintor, (19011 1 
K. B. 601. Apld. L. a a V. Wandswortli B. C. 
11903) 1 K. B. 797. Diitd. Hackney Ck>rpn. v, Lee Con- 
servancy Board (1904) 2 K. B. 641. Apld. Maoey v. 
James (1917), 86 L. J. K. B. 1257. Retd. Lightbound 
V. Bobington L. B. (1886), 14 Q. B. D. 849 ; White r. 
Fulham Vestry (1896), 74 L. T. 426 ‘.Hampstead Corpn. 
u. Mid. Ky., 119053 1 K. B. 538; Heme Bay U. C. r. 
Payne & Wood, (19073 2 K. B. 130; llegont’s Canal Ac 
Docks Co. V. Uibbons, (19263 1 K. B. 81. Generally.'Uitntd. 
C. L. Ry. V, City of London Land Tax Comrs., (19113 2 
Ch. 467 ; R^eut’s Canal Ac Doclts Ck). v. Uibbons (1924), 
41 T. L. R. 12. 


2038. Railway crossing street.] — A railway 

in the metropolitan district was carried across a 
new street by an arch. On one side of the street 
the railway was carried fonvard on arches, & on 
that side was a strip of land, 10 feet wide, left open 
for the purpose of repairing the arches ; this 
abutted for 10 feet on the street. On the other 
side, the railway was carried forward on an em- 
bankment, At the sloping part or buttress of the 
embankment abutted on the street about 36 feet, 
& at the foot of the embankment was an open 
space, also about 36 feet wide, also abutting on 
tne street, wliich was left for the purpose of allow- 
ing of slips in the embankment. ’I'he vestry of 
the parish, having determined to pave the street, 
sought to make the railway company contribute, 
under Metropolis Management (Amendment) Act, 
1862 (c. 102), s. 77, as owners of ” land ” abutting 
on the street : — Ueld : the above pieces of land, 
including the slope of tlie embankment were 
“land” within that sect. — UiooiNS r. Harding 
(1872), L. IL 8 Q. B. 7 ; 42 L. J. M. (\ 31 ; 27 
L. T. 483 ; 37 J. P. 677 ; 21 W. R. 191. 
AnnotationH Re!d. li. B & S. C, By. r. Ht. UIIch, Camber- 
well VcHtry (1879), 4 Kx. D. 239 ; G. 13. Ry. v. Hackney 

Works BoaM (1883), 8 App. Cas. 687 ; Williams v. 

Waiidsuorlh Board of Works (1884), 48 J. P. 439. 

2034 Premises at end of cul de sac.] — 1). was 

owner of a house, the back premises of which liad 
a door leading into an alley or lane which had been 
used about llfty years in common by tenants of 
nine houses as aii access, but there was no 
thoreughfare through it ; —Held : there was evi- 
dence justifying the magistrate in finding that 
this was a new street, the expense of paving which 
fell on the owners of the liouses abutting on the 
alley. — Dodd r. St. Pancras Vestry (1869), 31 
J. P. 517. 

2035. Private road Intersecting highway.] — 
On Jan. 3, 1856, when the Metropolis Management 
Act, 1855 (c, 120), passed, there was an ancient 
highway At public carriageway in the i^ish of 
L., within the district of the Plumstead Board of 
Works, which from time out of mind had been 
ropaircil by the parish. At that time there were 
two houses adjoining the highway, but distinct 
from one another. Between Jan. 1, 1856, At 
Aug. 7, 1862, when the Metropolis Local Manage- 
ment Amendment Act, 1862 (c. 102), passed, 
twenty-one more houses were built along one side 
of the highway, some being in a block & some 
detached. Between 1802 At June 23, 1869, ninety 
additional houses were built, of whicli fifty-six 
were built on the opposite side. Roads were made 
intersecting the highway, the roads being private. 
At the soil thereof being in applt. N. Applt., P., 
was the owner of some of the houses. Renm., 
the Board of Works, having determined that the 
I highway should be made into a hard road to an 
I exrent greater than it had been before. At that 
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pathways should be formed, ap^rtioned the 
amount which was to bo paid by N,, in respect 
of the soil of the private roads, & by P. in reject 
of the houses of which he was the owner : — Held : 
the highway was a “ new street ** within Metro- 

S olis Management Act, 1865 (c. 120), & Metropolis 
[anagement (Amendment) Act, 1862 (c. 102), 
resps had a right to throw upon the apnlts. the 
cost apportioned upon them of the work to be 
done. — ^PouND v. Plumstead Board op Works, 
Northbrook (Lord) v. Plitmstead Board op 
Works (1871), L. K. 7 Q. B. 183 ; 41 L. J. M. C. 
61 ; 26 L. T. 461 ; 36 J. P. 468 ; 20 W. B. 177 ; 
35 J. P. Jo. 772. 

AnnotcUtons : — Coiud. St. AFary, Ihlington, Vc«f ry r. Barrett 
(1874), L. R. U Q. B. 27H. Distd. Plumsteail Board of 
Vorks V. BritiHh Land Co. (1876), L. K. 10 Q. B. 203. 


be made of 20 foot widtli ; — Held: B.^s land 
abutted on this new* street, so B. was liable 
for his proportion of expenses of paving, etc., it 
under Metropolis Management (^nendment) Act, 
(c. 102), s. *7 . — Paddington, Visstry v. Bram- 


WELL (1880), 44 J. P. 815, D. C. 

2038. Effect of narrow strip of land at side of 
street.] — By Metropolis Management Act, 1856 
(c. 120), s. 260, the wonl “ owner ^ shall mean 
the person for the time being receiving the rt^k 
rent of the lands or premises in coimection with 
which the word is used, or who would so receive 
same if such lands or premises wore let at a rack 
rent ; & by Meti*opolis Management (Amendment) 
Act, 1862 (c. 102), s. 77, which is to bo read as 
one with the Act of 1855, “ owners ” of land abut- 
ting on any new street are made liable to contri- 
bute towards the expenses of paving same. 
Applt. having a strip of land about 4 inches wide 
& 265 fe(‘t in length, abutting upon the north side 
of a new street, had erected a boundary fence 
upon the laud along its whole extent, under a 
covenant, to erect k for over after maintain a fence 
thereon made with his vendor, who W(is owner 
of the land adjoining the strip on the noj'th side : 

applt. was the “ owner of the strip of 
land within M(*tropolia Management Act, 1856 
(c. 120), H. 250, k therefore liable Ui coiitributo 
towards the expense of i)aving the new street. — 
WiLLiAAis V . Wandsworth Board ok Works 
(1884), 13 Q. B. 1). 211 ; 53 B. J. M. C5. 187 ; 48 
J. P. 430 ; 32 W. B. 008, 1). (\ 

AutuiMtom .''-Conid. LlirhllKumd v. Hobinwrton L B. (1885), 

U O. B. 1>. FoUd. Boolt V. liivchtovH' Properly 

<’orpu. (1«(M), J. P. .0). 362. Mentd. Staiulrliig r. 
BexhlUCorpn. (H)0t)), 73 .1. P. 211. 

2039. - .1 M(*iroi>()li8Manag<unent Act, 1855 

street. « by the hou^s t 

rtioned the costs aruong the „„.i, R,aiHfacti<)ii & eJ.argo the owners 

of the houses for.ning su. h street wiU. the ex- 
peiifecs thereof ; k by Mt'iropolis Management 
(Amendment) Act, 1862 (c. 102), s. 77, the owners 
of the land bounding (»r abutting f)n such street 
are made liable to contribute to the expenst^s of 
paving it as well as the owners of houses t.hei*ein. 
B. land, which liad never been d(*dicated to the 
public, was bounded on the <»ast side by old 
buildings, k along tln^ same side tlierti was a paved 
hK)tpath over wliirh was a public right of way, 
but the remainder of the roa<l was private. ()n 
tlic west side the roiwl was bounded by the backs 
of other old buildings, including a imblic-house, 
a row of cottages, k an oil mill, from none of whlcli 
w^os there any access to the i*oad. In order to 
prevent such across ov(T being had, applt., tlie 
owner of the road, had reserved to himself & 
marked off partly by a fence k partly by stones 
let into the soil, a narrow strip of land, a few Inclies 
wide, between the containing walls of ilie above 
mentioned buildings k the wiad : JIM : (1) thei^ 
was evidence on wdiich the magistrates could llnd, 
as they did, that applt. was a frontager, on the 
west side of the road ; (2) B. Jane was not a 
“ new street ” within Metropolis Management 
Act, 185,5 (c. 120), s. 105.— Arter v, JlAJtfMER- 
SHITH, VfJtry, 118071 1 Q. B. 646; mU J. 
Q. B. 460; 70 L. T. 300; 61 J. P. 279; 45 
W. K. 308 ; 41 Hoi. Jo. 351, D. C. 

AnrwtfUion •— to (2) Conid. Allen v. Fwlham, Ve^itry 
(1KD8), 79 L. T, 190. 

2040. .] — Scott v. Investors’ Property 

Corpn. (1904), 68 J. P. Jo. 352, D. C. 

2041, ,] — A new street which a local autho- 

rity in the metpopolls were about to pave was 
fonned on the east aide by houses, & on the west 


Apld. Dryden v. Putney Overswra (1870), 1 Ex. I). 223. 
mtd. O. E. Ry. V, Hackney Board of Works (1883), 8 
App. Cas. 687. Apld. St. Giles, Camberwell, Vestry t\ 
Cmtal Palace Co., 118921 2 Q. B. 33. Consd. Allen v. 
l^'ulham, Vestry (1898), 79 L. T. 190. Distd. Clerkemvcll 
Vestry v, Edmondson, (1901] 1 K. B. 204 ; Htretford 
U. D. C. r. Maneliestor Soutli Junction & Altrincham Ry. 
(1903). 68 J. P. 59. Reid. L. B. U S. C. Uy. r. St. Giles, 
Camberwell, Vestry (1879), 4 Ex. D. 239 ; Hornsey 
District Council r. Smitii, [1897] 1 Ch. 81.3. Mentd. 
Kobinson v. Barton Ecc]c‘h L. B. (1883), 6 App. Cas. 798. 

2036. .1 — Defts., a land co., being owners 

of ceitain lands, in 1863 laid them out for building 
purposes, k made roads k ways across them ; 

& nearly the whole of the estate was sold in lots 
to different purchasers, & conveyed to them by 
metes, bounds, k admeasurements set forth on 
coloui*ed plans attached to the conveyance. Each 
lot had a frontage upon one of the loads. The 
roads had been dcdicait'd to the iiublic, as far as 
any act of defts. could do so, but no pioceedings 
weio taken to make them repairable by the parish. 
Pltfs., the board of works of the district, f 1*010 time 
to time paved the new streets formed by the houses 
on the estate, & appoi’tioned ’ 
owners of houses tonniug the 
of land bounding k abutting on the street ; k 
in so doing they tvsscssed defts. in respect of the 
new streets k roads were bounding or abutting 
on the sides or ends of the streets paved, as ‘‘ lands 
abutting ” on those streets, und(*r Melrojiolia 
Management (Amendment) Act, 1862 (c. 102), 
fl. 77 : — Held : assuming the soil of tlie i*oads to 
be in defts., they were improperly charged under 
Metropolis Management (Amendment) Act, 1862 
(c. 102), s. 77, for that they were not, in respect 
of the roads w'liich had been irrevocably dedi- 
cated to tlie public, “ owners of land ” within the 
meaning of that sect, k Metropolis Management 
Act, 1855 (c. 120), 8. 250 . — Plumstead Board 
OF Works v. British Land Co. (1875), L. H. 10 
Q. B. 203 ; 44 L. J. Q. B. 38 ; 32 L. T. 94 ; 39 
J. P. 376 ; 23 W. K. 634, Ex. Cli. 

AnnatMma : —DisUL, (’aiKrr v. St. Mary, Ihlinffton, Vestry 
(1881), L. J. M. C. 69. Colud. G. E. Ry. v. Hackney 
Works Board (1883), 8 App.. Cas. 687 ; Wrlffhf v. Juglo 
(1886), 16 Q. B. D. 379. Expld. Hornsey District (kmncll 
V, Smith, [1897] 1 Ch. 843. Apld. L. C. C. v. Wandsworth 
B. C., [1903] 1 K. B. 797 ; Macoy r, Jamofl (1917), 86 
L. J. K. B. 1257. Refd. Loudon School Board t». Ht. 
Mary. Islington, Vestry (1875), 1 Q. B. D. 05 ; St. John, 
Hampstead, Vestry v. Cotton (1885), 16 Q. B. J). 475 ; 
Fulham, Vostry r. Minter (1901), 84 L. T. 19 : Hackney 
Corpn. p, Lee Conservancy Board, [1904] ii K. B. 541. 
Mentd. Thames ConservatorH v. Ports of London Sanitary 
Authority, [1894] 1 Q. B. 647 ; Mappln r. Liberty, [1903] 
1 Ch. 118. 

2037. Premises without access to streetr— Dead 
— B. was the owner of a house which had its 
front & only entrance in F. street, & behind it a 
^rden with a dead wall at the further end. A 
new street was mode parallel to F, street, of 
which the dead wall at the end of B.’s garden was 
part of the line of street. This new street was a 
mews which the metropolitan board allowed to 
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Beet. 1. — MetropolUan: Bvb-aect. 3, D. {d) & (e), 
<fc E. (a) & 

there was a piece of land on which hou^ had 
been erected frontinK upon a road which ran 

S arallel to the new street & having gradcns at 
1)6 back which ran down to an old wooden 
which separated them from the new street. The 
locid authority apportioned the expends among 
the owners of the houses on both sides. The 
owners of the houses on the west side objected 
upon the ground that the land upon which the 
fence stood belonged to another person & that 
therefore their houses & land did not bound or 
abut on the new street. The local authority 
thereupon, before the works were completed, 
rescinded the apportionment, & made a new 
appoiiionment, charging the expenses upon the 
owners of the houses on the east side only & 
charging a nominal sum in respect of the strip 
of land upon which the fence stood : — Held : upon 
the facts, the land upon which the fence stood 
belonged to the ownei*s of the houses on the west 
side of the new street, & therefore the gardens 
of those houses bounded or abutted on the new 
street, At the owners were liable to have some 
of the expenses apportioned upon them ; & the 
second aiipoitionment not being upon the right 
persons, even though made bond fide, was invalid, 
A: a declaration to that effect was accordingly 
made.--' Kixdon i’. IIamprtfad Corpn., |190.5J 
2 Ch. (m ; 75 J.. J. Vh. 27 ; 93 L. T. 335 ; 54 
W. K. 43; 21 T. L. Ji. 772 ; 3 L. 0. It. 1199; 
Hitb nom. Klhton v. Hampstead Corpn., 99 J. P. 
434. 

2042. Hampstead Corpn. v. Midland 

Ky. Co., No. 202(5, ante, 

2043. Strip added to street.] — ( I ) In appor- 

tioning the expenses of making up a new street 
under Metropolis Management Acts, a borough 
council apportioned a nominal sum of 10 /j. on a 
strip of land on which an old fence stood, lying 
on one side of the now street. Relying on this 
appoiiionmont, deft, took building leases of certain 
plots of land lying behind the old fence, & built 
houses thei*oon. The liouses fronted on another I 
street A& had gardens behind them extending up | 
to the strip of land, but had no access over the 
strip to the new street. Jn Elsdon v. Harnpetead 
Corpn*, No. 2041, ante, it was held that the strip 
of land had been conveyed to the adjoirdng owners 
together with the land on cither side of it, As that 
the houses Ac gaidens abutted on the new street. 
A fresh apportionment was then made, including 
the houses Ac gardens. In an action to recover 
the money so ap|K)rtionod ; — Held: it was a 
question for the jury whether there was or was 
not an Intervening strip between deft.’s land Ac i 
the new street at the time when deft, bought the ' 
land. 

(2) The jury finding that there was such a strip, 
but that the borough council, pltfs., had taken 
possession of it as part of the new street : — Held : 
deft, was liable to pay the contribution appor- 
tioned on his houses Ac lands as aforesaid. — 
Hampstead Borough Council r. Western 
(1907), 71 J. P. 605. 

(e) Successive Owners, 

See Metropolis Management Act, 1855 (c. 120), 
8. 105 ; Metropolis Management (Amendment) 
Act, 1802 (c 102), ss. 77, 00. 

2044. Expenses may be levied upon succeeding 
owners — Alter Judgment recovered against one.] — 

Metropolis Management (Amendment) Act, 1802 
(c. 102), ss. 77, 90, make certain paving expenses 


recoverable by the vestry by action from the pre- 
sent or any future owner of premises, or from any 
person who then or thereafter occupies the pre- 
mises. The vestry had recovered a judgment 
against a former owner of certain premises in 
respect of such expenses, which remained un- 
satisfied : — Held : such judgment was no bar to 
a subsequent action for the same expenses against 
deft., who occupied the premises as tenant to a 
succeeding owner. — ^B ermondsey Vestry v, 
Ramsey (1871), L. R. 6 C. P. 247 ; 40 L. J. C. P. 
206 ; 24 L. T. 429 ; 35 J. P. 667 ; 19 W. R. 774. 
Annotatwns : — Apld. ITumstoad District Board of Works 

o. Planet Blda. Hoc. (1872), 27 L. T. C56. Reid. Ess. v. 

Blayney (1888), 69 L. T. 66. 

2045. .j — The assessments for paving ex- 
penses apportioned by the vestry or district board 
under Metropolis Management (Amendment) Act, 
1802 (c. 102), s. 77, are a charge upon the premises 
in respect of which they ai^ assessed ; & the 
amount may be recovered from the future owners 
of such permises, although there lias been no 
arrangement to accept payment by instalments. 
— Plumstead Board of Works v. Ingoldby 
( 1873), L. R. 8 Kxch. 174 ; 37 J. P. 759 ; sub 
nom Ingoldby v, Plumstead Board op Works, 
42 L. J. Ex. 136 ; 29 L. T. 375 ; 21 W. R. 817, 
Ex. Oh. 

2046. Whether charge on land.] — P lumstead 
Board op Works v. Ingoldby, No. 2045, ante, 

2047. .1 — The expenses of paving a new 

street apportioned under Metropolis Management 
(Amendment) Act, 1862, (c. 102), s. 77, are not 
a charge upon the property in respect of which 
they are payable, & therefore if the owner sells 
the property while the expenses are unpaid, Ac 
conveys as beneficial owner, & the purchaser is 
compelled to pay such expenses, the purchaser 
cannot recover the amount so paid from the vendor 
under the implied covenant against incumbrances 
contained in the conveyance by virtue of Oon- 
veyancing Ac Law of Property Act, 1881 (c. 41), 
s. 7 (1) (A).--Eog V. Bij^.yney (1888), 21 Q. B. D. 
107 ; 67 1.. J. Q. B. 460 ; 69 L. T. 65 ; 52 J. P. 
617 ; 30 W. R. 893, I). C. 

E, Apportionment of Expemes by Local 
A uthority, 

(a) 7w General, 

See Metropolis Management Act, 1855 (c. 120), 
ss. 105, 152 ; Metropolis Management (Amend- 
ment) Act, 1802 (c. 102), s. 77 ; Metropolis 
Management Act, 1890 (c. 00), s. 3. 

2048. What may be included as expenses — 
Incidental costs — Work done by third pi^es.] — 

Poplar Board op Works v. Love, No. 2013, 
ante, 

2049. Work done by permanent 

salaried officials.] — An apportionment under 
Metropolis Mani^ment (Amendment) Act, 1890 
(c. 60), s. 3, which includes a sum expended for 
repairs to the footpaths by straightening the kerb- 
stones Ac filling up with cinders, As a further sum 
for establishment expenses, calculated at the 
rate of 4 per cent, on the actual cost of the works, 
for the making of plans Ac estimates & the appor- 
tionment, serving notices, collecting the money, 
Ac supervising the work, all of which was done by 
the permanent salaried officials of the local autho- 
rity ^ as part of their regular duties, is invalid. 
— Ballard v. Wandsworth Borough Council 
(1906), 05 L. T. 118 ; 70 J. P. 331 ; 4 L. O. R. 
708 1). C. 

An^aticn Raid* ShoebtirynoB8 U. D. C. t*. Btnves (1924), 

22 L. O. R. 684. 
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2050. Costs of paving point of intersection.! 

— The words “ point of intersection of sti*eets ” 
arc not limited to the cutting or crossing of at 
least two streets each by tJie other, ea(‘h street 
continuing its c()ui*se from each end of the inter- 
section, so as to constitute in elTe(;t four streets 
running into each other, forming the shape of an 
X., but also apply to the case of where street A. 
nms into street B. on t)ne side thei*eof, but is not 
continued, forming the shape of a "r., A: the ex- 
penses of i)aving a graniit' crossing wholly on the 
soil of stroet B., the cross line of the T., coiinecting 
the footpaths on one side of stroet H., whero street 
A., joins it, may bo apportioned under Metropolis 
Management Acts on the frontagers of st ret't A. 
Biuogktt r. Wandsworth C^orrn. (11)05). 05 
L. T. 510 ; 00 J. 1\ 501 ; 5 L. (J. K. 11 SO, I). i\ 

2051. No limit of time for apportionment.] 
[Under Metrojxdis Management (Amendment) 
Act, 1802 (c. 102), s. 55 J, there is no limitation of 
the time witldn which tht' amount j)a>al>le by 
the owners of laml Ac houses is to be apporiioiuHi. 
Where therefore a sewta* had b(M*n const met e<l, 
within the sect., in 1808, A no apportioniiuMit of 
the amount of the cost of consii-ucting it, l-o be 
borne by the owners of the houses in tlie street, 
was made until 1870: Held: tlu* ap]K>rtion- 
luent was valid.— BradmiIY v. (Irkhnwh h Hoard 
OP Works (1878), 5 Q. H. D. 58t ; 41 L. J. M. i\ 
111 ; 58 L. T. 810 ; 12 J. l\ 725 ; 20 W. U. 005, 
1). U. 

2052. Estimate by surveyor What is sutUcient 
proof.] -The (1. met ro]K)litau vestry, having re- 
solved to pave a new' street, part of the expenses 
Ixdng apportioned on 11., laid a complaint for non- 
pa) ment by 11. before a magistrat(‘. An (‘stimati* 
was given in evidence*, signed by tin* sur\eyor, 
w'ho W'as not called as a witness, hut tin* t‘slimate 
luul been acted on tin* ^estry : I/rld : the higm*d 
estimate w'iis some <*vidoneo tliat the snrv(*yor 
Jjad made it A: deU^niiuied the amount, A: the 
magistrate* w'as right in enforcing paynn*nt. 
llOBMAN r. (iRKKNWKM DiSTUIlT HoM<D OK 

Works (1801), 58 J. P. 705, U. A. 

2053. “ Surveyor for the time being ” 

Metropolis Management Act, 1855 (c. 120), s. 105.] 

--Kkndal V. UKWISHAHI UoKl’N, (1005), 20 

T. [j. K. 21 ; 2 ii. (f. H. 51, A.; previous^ pro- 

ccvdhujs, 07 .1. 1*. 250. 

2054. Right to make fresh apportionment.] - 

On Nov. 0, 1808, the II. vestry resol v<*d tliat Jt. 
street be* pave»el as a in*w' sti’ee*t, A: appeu'tiemed 
the sum eif 1^57 Klv. Sd, on resp., which he refused 
to pa> . On Se*))t. 15, 1800, the* Jl. \e‘stry sum- 
nioneel r(*sp. fe)r that sum, hut tlie summeuis wits 
dismiss4*d e)n the ground that Jt. stre*«*t was not a 
new street wdtliin the Metropolis Managein(*nt 
Acts. On .June 15, 1000, a re*sulution w<is pasHe*<l 
by the IL vestry re‘.se*ineling the ahe)ve appe»rtie>n- 
ment, fc e>n Mar. 11, 1001, the* Jl. borough council 
i»esolved that H. stre*e*t he* pave’d as a new^ btr<*<‘t, 
Au apport ione*el on i<‘sp. the* sum of 1152 IOj!#. Id., 
W'hich he refus(*ei to pay. A:, thereupon the ju-esent 
simmions w'as issueel. 55n* magistrate Jie‘lel that 
the adjudicaliem of Sept. 15, 1800, Wiis conclusive, 
A: dismissed the summons: Held: the eIe*eiHioii 
of Sejd. 15. 1800, W'as ne>t c<jnclusi\e* A thepre'sent 
<*ase she>uld bo hearel on its m<*rits.- Seen-r r. 
Lowk (1002), 80 L. T. 421 ; 00 J. P. 520, l>. U. 

(6) Mode of A pporlionmeni. 

2055. Resolution to pave whole street- Expenses 
must be apportioned between whole body of owners.) 

— board of works, under Metropolis Manage- 
ment Acts, passed a resolutiou that a certain road 

J. — XXVI. 


should bo repaired, A instructed the sui’veyor to 
estimate the cost A: ap^K)rtiou it on the owners 
of property through which the road passtul. The 
surveyor divided the i*oad into four sections, & 
apportioned the cost of r«*pairing eiK’h section 
amongst tin* ow'iiers of pixiperty in each section 
rospectively. 'Phese ai)i>ortionmeuts wen^ con- 
llrmed by resolutions of tlie board: — Held: 
although the board might, under Metropolis 
Management Acts, 1855 (e. 120), s. 105; 1802 
(c. 102). ss. 77, 112. have resolved that part of 
the i*oad should be rejmired, yet a.s tliey had i*e- 
solved that the w'hole roiul sliould lx* repairod, 
there ought to have bc*eti but one apportionmc‘nt 
on all the owne!*s along the entm* road ; A: the 
separate* a))ix^rtionments w’ere invalid, could 
not be enfoned. WiUTiiirRcii »*. Kuj.iiam 
Board of WtiRKs (1800), L. K. I Q. H. 255; 
7 H. A: S. 212 ; 55 I.. .1. M. V. I 15 ; 15 I.. T. 051 ; 
50 .1. i\ 220 ; 12 Jur. N. H. 555 ; 11 W. 11. 277. 
AnnoiatiouH : Refd. INunul 1 *. DUti'jrl Hoai'il 

«»f Woiks, Northhnmk r. l‘lmnHl(*n<l DlntrU'l Hom'd <*f 
NVoiks (1S7I). •-».'» k. T. Hil ; H. r. IliitcIiliijrH (IsM), 
0 H. D. ;i00 : Paddiiifrlon Veslrx v. North 
politau Hx. A' Canal ( 'o. 12 \\ . it. 22.1. Msiltd. 

Alllc Kiiil Vcstr.x r. \\ hllci liaja*! I ttioii (ls7(l), 1 Q. H. Jl. 
«s0. 

2056. Street paved on one side -Apportionment 
on owners on both sides.) - Hy Mt'irojxdis Manage- 
ment Act, 1855 (e. 121)), s. 105, A: ]V1(*ii’o])olis 
MHnagc*m(*nt (Aniendinenl) Act, 1802 iv. 102), 
s. 77, the costs of pa\’ing a iu*W' stri*(*t, uinb*r t.he 
compulsory j)ow'ers of tlx* former Art, are ])ayabh5 
by the owners of the house's feu'ining A of the* lanel 
abutting ni>on such strt‘e*t, A arc to be* apportiemeMl 
hy the v<*stry e)r elistriet Ixxird of w'orks. Hy the 
inte*rpre‘tati()n clause* of the latte*!* A<*t the* (‘Xpres- 
sieui “ iie*xv str(*e*t ” is to ine'Iude* a pa it e)f any such 
stre‘e*t. Huildings A land belonging to de'fts. 
al>ntte*ei upe)n a new stre*et W'hie'h the* ve*stry 
dire*cit*el to lx* |)ave*el e)ve*r half its hre*a(lth e)nl>, 
the* part pa\e‘el l)eing that' ne*are‘st ele*fls.’ pre*- 
mi.se‘s. 5'he‘ \e‘stry apixutieined the* w Judo cost of 
the ]mving uj)on the* lie>iises forimng de'lts.’ side 
(d the* stre*(*t, omitting tlujsej on the* othe*r side : — 
Hrld : the* a)>p(>rlioni)ient weis invaliel, Ai the 
eixvru'i's e»f the he>use*s e>n Ixdli side's e)f the* stree't 
ought- te) have: be*en eharge*el. Mli.K Knd Viostrv 
?». \Vn!TKe'ilAJ»KH UNION (1870), 1 Q. H. I). 080; 
to u. ,1. M. (\ 158 ; 55 L. T. 551 ; 41 J, J». 20 ; 
21 W. H. 710, A. 

,\nioti<iUnvH : Refd. H. »*. Huli'hiiiKs ei e;. H. I>. 

.leai ; PaihUiiKtoii VchIi.x r. NfU’lh R.x . A 

e’linal ('«) (isi»;i). 12 NV. H. 22,1; Daxih r, einM'jixxIcIi 
l>i*itru*l Hoard of Woik*^ (ISU.'i), (il Ji. .). iSI. e\ 2.'»7 ; 
I’lopritx K\tliai)gu r. WaJielsxxortli Hoard of WoiRh, 
lijierij 2 K. H. e>J. 

2057. ..... Unless part paved amounts to 
new street.) In 1870, a niael w'liich was t}ie*n an 
unpave*d new htr(*(*t, with henise*H A a fuoti>ath on 
the north siele only, A vacant lanel on the sejuth 
siele*, was j>uve*ei te» the satisfaetion of the: local 
authority uneJe*r the* i)r()visie)nH eif Metropolis 
Maiiage*ment Aed, 1855 (<’. 120), s. J05. 'Jdiej ex- 
pense's of Hiieli jjaving wei-e: apportioiu'd npem A W(»ro 
paid whedly hy the e>wne-i*s of the* lie)use*s on the 
luertli side, A the vestry aft e*rw'arels kept the wliule*. 
of such pavenie*nt in j*e*pair, A jxuel the cost e)ut 
of iJie geiu'ral rate's. Jn 1888 the owne*r of the 
vacant Jane! on the* south side, hy an aiTange*ment 
with the* ve'stry feir wieleriing the road, se*t hack 
his fe*nce 15 feet, A ele*elicated this strip, A the 
vestry kc'rhed a new footpath 7 feet in width on 
the south siele, A paved A metalled the remaining 
0 feet, making it uniform with the carriage way 
alrea<iy i)aved, A they jiaid the expenses, as well 
as the expe*nses of the 8uhs<*qucnt repairs, out of 
th<i general rates. The only paii left un paved 

K K 
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Sed, 1. — MeirojfolUan: Sub-secL 3, E. (b), (c) & 

was the new footpath of 7 feet, At, hoiises having 
been built on the south side of this footpath, the 
vestry resolved in 180i to pave this lootpal^, 
being, as they said, a new sti^eet, & they appor- 
tioned the expenses of paving the new footpath 
on the owners on the north side of the road as 
well tin the ownej*s on the south side ; — Held : 
the appoiiionment was upon a wrong basis ; as 
in 1870 the whole breadth of the road was cora- 
plettdy paved to the satisfaction of the local 
authority under sect. 105, & as they hod exer- 
cised tlieir powers under the sect., compelled 
contribution fi-oin the owners of the houses adjoin- 
ing, they had no jurisdiction afterwards to declare 
this road a new street, & tlie only new 
street was the n(*w footpath which formed no 
part of the old i*jad, Ac, os the liouses on the north 
side did not abut on this new footpath, the owners 
(d such houses could not be called upon to con- 
tribute to the expenses of jmving same. — White 
r. Fuj.iiam PAJUhii Vestry (1890), 74 I ,. T. 42.5 ; 
00 ,1. P. 327 ; 12 T. L U. 328 ; 40 Sol. Jo. 439! 

JniiotntionH : -Consd. KxcIuiuk^- r. VVaiidhuorth 

Hoaril of VVorkH. iH)0U) 2 K. H. (JJ. Re!d. St. .lamcH X: 

J* Tm’ ^ (11)02), CO 

2058. - - ,| AVliere an old street 

repairable ))y the* iiiliabitants at large, & liaving 
houses upon one side of it, is widened by the addi- 
tion of a longitudinal strip of land of a substantial 
width upon the opposite side, the strip so adde<l 
becomes itself a new street, Ac the expenses of 
paving the added strij), whether under Metro- 
polis Management Aet, 18.55 (c. 120), A: Metropolis 
Management (Ameudmeut) Act, 1802 (c. 102), or 
Public Health Act, 1875 (c. 55), must bo appor- 
tioned solely among tlH‘ owners of pi’opei’ty abut- 
ting u])on that strip, Ac not upon the owners of 
propel ty abutting u]}on the old street. - -Pro- 
I’KirrY ExciiANcno, Jyri). t). W^andswouth Boahi) 
OF WoiiivH, 11902J 2 K. B. 01 ; 71 B. J. K. B. 
515 ; 80 L. T. 481 ; 00 J. P. 435 ; 18 'l\ L, B. 
401 ; 40 Hoi. Jo. 378, (\ A. 

JuiMtufinfiH . Conid. Aiiiliv^NH V. Abort llU n U. v. (lini). 

HO L. .1. J h. 721. Refd. 81. .IninoK .st. ,Iohn, ClerktMi- 

Moll. VoHtiy r. EdinoiulKon (15)02), (iC J. I\ 324 ; 

1‘oijMi, r. Tolloy (1007), 71 J. 1’. Jo. r»3. 

2059. Flagging footway Apportionment on 
owners on both sides.] — Under Meti-opolis Manage- 
ment Act, 1802, Amendment Act, 1890 (c. 51), 
H. 1, the expense of flagging is to be borne bv the 
owners of the houses Ac the owners ot the land on 
both Hides of llie iikuI or street, or on both sides 
of tJie seetion of tlje road or street, in which the 
footway is situate. I^addinoton \'estky v, 

lUllAVAY A: t^ANAI. UO., 
11891] I Q. B. 0,33 ; 03 li. J. Q. B. 310 ; 58 J. T. 
413 ; 12 W. B. 223 ; 38 Sol. Jo. 113 ; 10 B. 41, 


(r) ('onchutivene^s of Apportionment, 

6Vc MetroiK)li8 Management Act, 1855 (c. 120), 
i Management (Aineiuimeiiij 

Act, 18(B (c. 102), 8. 77 ; MctroxM>Us Manage- 
ment Act, 1890 (c. 00), s. 3. 

2060. As to amount of expenditure.] — The 
vestry having I'esolvod to pave a new sti-eet, A: 
haymg juxM'tHjded under Metroi>oli8 Management 
Act, 18.>5 (c. 120), 8. 105, Ac Metroi>olis Manage- 
ment (Amendment) Act, 1802 (c. 102), s. 77 
d^andt'd ^28 fitun the owner of some housef 
abutting, as his share of the exiienses ascertained 
by tho siuwcyor the magistrate, or 


I proof of the notice, resolution of vestry & appoint- 
ment, was bound to order payment, & co\dd not 
entertain questions as to the expediency of the 
work or its excessive cost. — Chelsea Vestry v. 
Evans (1870), 35 J. P. 23. 

Annotation : — Comd. StotCHbury v. Si. Gllefl, Camberwell, 
Vestry (1888), 57 L. J. M. C. 114. 

2061. In absence of mala fldes.] — The 

apportionment by a district board of works, under 
Metropolis Management (Amendment) Act, 1862 
(c. lOz), B. 77, of their expenses, under Metropolis 
Management Act, 1855 (c. 120), s. 105, in paving 
a new street is not conclusive for all pmposes. — 
K. V, Marsham, [1892] 1 Q. B. 371 ; 01 L. J. M. C. 
52 ; 05 L. T. 778 ; 50 J. P. 104 ; 40 W. R. 84 ; 
8 T. L. R. 3 ; 30 Sol. Jo. 11, 0. A. 

Annotaiums : — Consd. Stroud r. Wandsworth District 
Hoard of Works, [1894J 2 Q. B. 1 ; Met. Dlst. Uy. v, 
Fulham Parish V(«tiy 11895] 2 Q. B. 4411 ; R. v. Cheshiro 
JJ., Ex p. Heaver (1912), 108 Ij. T. ;174. Reid. Davis 
V. Greenwich Dlstrl(‘t Boatd of Works (1895), «l L. J. 
M. C. 257 ; Hallartl r. Wandsworth B. O. (1900), 95 
L. T. 118; Bower v, Caistor R. D. (\ (1911), 75 J. P. 
186. Mentd. R. v. stepney B. C. (1901), 71 L. J. K. B. 
238 ; R. e. OlHow Geiieral Incotuo Tax. Comrs. (1911), 
27 T. L. R. 353. 


2062. As to necessity of expenditure .1 — CiiiiiLSEA 
Vestry v, Evans, No. 2000, ante. 

2063. .] — Under Metropolis Management 

(Amendment) Act, 1890 (c. 00), s. 3, which em- 
liowers certain local aiit lioriiuvs to execute any 
necessary works of repair upon carriage roads, it 
is for the local authority At not for the magistrate 
before whom they seek to recover the expenses 
to decide as to the necessity of the works. — 
Htkuud p. Wandsworth Distrust Board op 
Works, [1891] 2 Q. B. 1 ; 03 L. J. M. (\ 88; 
70 L. T. 190 ; 58 J. 1\ 052 ; 42 W. B. 355 ; 10 
T. L. B. 232 ; 38 Hoi. Jo. 215 ; 9 R. 191. V, A. 

A nnotat I om Consd. Diet. Dist. Ky. v. Fulham Palish 
Vestry, fl895) 2 Q. H. 143. Refd. Derby (’orpu. v, 
(irudKiuKH (1894), GJ L. J. M. 179 ; Han won i\ New 
Street MewH (]9t)0). 75 L. J. K. H. 510. 


2084. As to principle of apportionment.] — Tlie 
principle on which the expenses of paving a new 
street have been a])porti(>ned amongst the adjoin- 
ing owners by a district bojird, pursuant to Metro- 
polis Management Act, 1855 (c. 120), s. 105, & 
Metropolis Management (Amendment) Act, 1802 
(c. 102), s. 77, cannot bo questioned before any 
tribunal. — Nesbiit v. (Ireenwrh District 
Board of Works (1875), L. B. 10 Q. B. 405 ; 
mtb nom. Nisbet v. (iReenwich Distrkt Board 
OF Works, 44 D. ,T. M. U. 119; 32 L. T. 702 ; 
39 J. P. 582 ; 2t W. R. 223, D. ('. 

Apld. Stotesbnij v. St. GIIoh’ Vestiy (1888), 
J. 1*. ,5. Refd. Do^Ih r. Orfeio\lrh District Hoard of 
Works (lh9.'l). (U L. J. M. C. 257 ; Met. Dist. R>. t\ 
Fulhuni PuiiHh Vestry, [189.')] 2 Q. H. 413. 

2065. In absence of mala tides.] — An 

apportionment by a vestry or district boaid of 
the expenses of paving a new stieet under Meti*o- 
polis Management (Amendment) Act, 1802 (c. 102), 
s. 77, is not invalid by reason of its being at a 
higher rate in llie case of one ])iece of land abut- 
ting <m the street than in tlie case of another. 
Much an apportionment, on the true construction 
of the sect., need not be made on any uniform 
princiiile, but is in the absolute discretion of the 
vestry or board, A can only be questioned on the 
gix>uiid of want of good faith. — S totesbuky r. 
Ht. Biles, Cambeuwelt., Vestry (1888), 57 
li. J. M, (’. 114 ; 59 L. T. 473 ; 53 J. P. 5 ; 4 
T. L. R. 582, 1). C. 


ArtmtfatKm Apwvd. Met. DM. Hy. r. Fulliam Parish 
VttJtry. 1189512 Q. H. 413. 

2066. .] — In making, under Metropolis 

Management (Amendment) Act, 1862 (c. 102), 
s. 77, an apportionment of the expenses, or esti- 
mated expenses, of paving a new street, the local 
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authority w not bound to charge the owners of 
land i^unding on such street ratably inter se 
according to frontage or otherwise, & the appor- 
tionment cannot, m the absence of mala 
be questioned.— Metropolitan District Hy Co 
V, Fulham Parish Vestry, [1895] 2 Q B 443 • 
65 D. J. Q. B. 29 ; 73 L. T 330 ^69 J P 079 
44 W. B. 63 ; 14 R. 685, C. A. 079 , 

J expression “ new street 

in Metropolis Management Act, 1855 (c. 120). 
s. 105, IS not limited bv the definition of “new 

I (Amendment) 

Act, 186-i (c. 102), & includes a new street in the 
popidar sense of the term. Therefore a district 

Management Act, 
IHoo (c. 120), s. lOo, pave & charge the expenses 
the frontagers of a road which, 
although it was a turnpike i*oad until 1805, & 
troin that date until 1809 was bounded by open 
liclds separated from the road by a hedge ditch, 
yet after the latter date became a n(»w sti'eet in 
the popular sense of the term by rofison of the 
erection of a number of houses ; & the district 
board are not prevented from enforcing Ihe jjro- 
visions of sect. 105 by reason of their having 
done temporary repaii^s to tlie footway of such 
toad. 

(2) The principle ui>on wliich the costs &. ex- 
penses of paving a new street are apportioned ))y 
a district board amongst the frontagers cannot, be 
questioned cither before a magistrate or in any 
other ct. 

(3) The words “ comrs., trusU'es, <ir other autho- 
rities “ in Metropolis Management Am<*ndment 
Act, 1862 (c. 102), s. 112, do not include turnpike 
trustees, but authorities who have the gf'iieral 
control of the pavements or highways in the parish 
or place within their district. — Davis r. Ghekn- 
wicii District Board op Works, (18951 2 Q. H. 
219 ; 61 L. J. M. 0. 257 ; 72 D. T. 671 ; 50 J. P. 
617; UK. 552, C. A. 

Annotation (h to (1) Refd. SI. ATai^. Ratleihoa, Vestn 

V. Palmer & Winder CO J. 1*. 774. 

2068. Persons liable to assessment omitted.] St. 

Mary, Islington, Vestry v. Cobbeit, No. 2022, 

ante, 

2089. Assessment on wrong person.] — Klhdon v, 
Hampstead Gorpn., No. 2011, ant<\ 

2070. Power of local authority to rescind.] — 

Hesolutions of a local authority hs to the paving 
of the footpaths of a new street followecl by a 
valid apporiionment of expense's are not neces- 
sarily final & conclusive. Tliey may. un](*SH com- 
pletely carried out, be ro.sciudcd by tlie local 
authority, under the iiowcrs conferred ni»oii them 
by Metropolis Management Act, 18.55 (c. 120), 
s. 57, A. a second apportionment made in resp(*ct 
of the paving exiienses of the same street. 
Bishop v, Wanu.sworth Board op Works (1900), 
69 L. J. Q. B. 632 ; 82 L. T. 766 ; 61 J. J». 030, 
1). G. 

Annotaium •- Consd. Klsdoii r. HanipbUad (oipii, (I«0.'»] 

2 ch, c;i;i. 


{d) llecovery of Amount Apportioned, 

Sec Metropolis Management Act, 1855 (c. 120), 
ss. 105, 225 ; Metropolis Management (Amend- 
ment) Act, 1862 (c. 102), ss. 77, 96 ; Humiiiary 
Jurisdiction Act, 1848 (c. 43), s. II. 

2071. Summary proe6edlngs-~Metropolls Manage- 
ment Act, 1855 (c. 120), s. 225. J — Where a pecu- 
niary obligation is created by a statute & a r«3tDedy 
expressly given for enforcing it, that remedy must 
be adopted. An action in a superior ct. will not 
lie against the owner or occupier of a house, for 
the recovery of Ids proportion of the expenses of 


paving a street, under Metropolis Management 
Act, 1855 (c. 120), but recourse must be had to 
the remedy pointed out by sect. 226 of the Act, 
viz. by a proceeding before two justices. — St. 
Pancras Vestry v, Battkrbury (1857), 2 
C. B. N. S. 477 ; 26 L. J. O. P. 243 ; 29 L. T. O. S. 
198 ; 21 J. P. 424 ; 3 Jur. N. S. 1106 ; 140 E. K. 


.‘inrvmntion'f .- - rysMll J'aioce uori UO. r. JL(im UHlMi;, 

82 L. T. 200. Refd. New Hivor Co. c. Mather (1876), 
fi* h. 10 C. P. 442 ; Blackburn Corpn, v. Sanderson, 
U002J 1 K. B. 704 ; Horner v. Franklin, (1005J 1 1C. h, 
470 . 


2072. Liability of successive owners.] —Ber- 
mondsey Vestry v, Ramsey, No. 2044, ante, 

2073. .j — Under Metropolis Management 

(Amendment) Act, 1862 (c. 102), h. 77, flic amount 
apportioned by the vestry or district board of 
a parish, to be paid by tlie owners of houses or 
land towards the expense of paving now stivets 
under Metropolis Management Act. 1855 (c. 120), 
8. 105, may be recov(*rt*d by the vestry or board, 
in an action against eitlier the iierson who is 
owner of the premises at th(‘ tirnt' when the appor- 
tionment is made. A: the right to recover first 
accrues, or against any future or subsetpiont 
(iwner of the pivinisos ; &> that, wliether such 

amount is made payable at once in one sum, or 
at intervals by instalments, the efTt‘ct of the above 
mentioned two Acts, tak«m U)g<*ther, being to 
impose the liability ui)On the lami. I'^J.UMHtead 
Board of Works* r. Jnooj.dby (1872), D. R. 8 
Kxeb. 63 ; 42 L. J. Kx. 50 ; suh nom, Pi.umhtead 
DisTHK-r Roaud of Workh r. Planet Building 
Society, 27 L. 656 ; 21 W. R. 77; ajfd,,mth 
nom. Pj.umstead Hoard of Workh r. Ini.oldby 
(1873), L. R. 8 Kxch. 171, Ex. ('h. 

Se(\ now, Mc'tropobs Manag(*ment (Amendment) 
\ct, 1862 (c. J02), s. 77. 

2074. Within what time proceedings must be 
begun Six months from demand.] - A board of 
works in the imdropolis in .June, 1870, iiuiide a 
s(*wer A: apportioned tlic expense* among tiie* 
cmners ot lands, finding £107 to be* tin* sum dues 
by M., the* owner of ceriain lands. No demand 
of tin* sum was made on M., the owner, till Dec, 30, 
1878, though th(‘ occu])iers ha<l been summonod 
for part of the sum, A the summons dismissed. 
On May J t, 1879, M. was summoni'd for ]>aymoiit 
of the whole sum : IJ< Id : the six months count < mI 
fi*om May 14, 1879, At not from the notice of appor- 
tionment, thei'ofore tin* inagistrati* properly 
ordered M. Id ]»ny same. Mark GKr:FNWi(’ii 
Hoard of Works (1880), 44 .). J\ 121, D. (\ 

2075. AppHcabiUty of Statutes of Limitation.] 

Jn 1871 a meti*opolitan vestry apportione<l ])aving 
expenses on the then owner ol a house A ni^ie 
demand, but tlics^* were noi ])aid. In 1885 a 
fresh d<*maud was made on W., Dm new f>wner, 
& tin* justices made an order t>n W. within six 
months thereafter : livid : then* w'as no Htatutt* 
of Limitations or other bar to the rocf>very f)t 
th<* expenses, At the order was right. Wortley 
V. St. Mary, Jblinuton, \'EsTRy (1886), 51 J. 


166, D. (’. 

Anmdation . 
608. 


Refd. JTcHoelf e. Mrholson (IHKIU, L. T. 


2076. - .J -In 1891 a vestry i>aved a new 

street in the metropolis A apportioned the ex- 
penses ; in the same yeai* they denmndod pay- 
ment of an ap|>ortioned part of the expenm*s from 
the then owner of a houw' in the street, but he 
did not pay. In 1896 deft, became owner of the 
house, At ill 1898 the vestry demanded payment 
of the amount from him. In an action brought 
in 1903 to recover the amount Held : under 
Metropolis Management Act, 1855 (c. 120), s. 105, 

K K 2 
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Seel. 3 . — Metropolitan : Sub-aect. 3, E. (d) <Si: (e), 

F, ; aiib-aerts, 4, 5, 0 cfc 7, .1 

as amended by Metropolis Management (Amend- 
ment) Act, 1802 (c. 102), s. 77, an action would 
lie to recover the apportioned part of the expenses, 
8tat. Limitations would not begin to lain in 
favour of deft., if at all, until payment was de- 
manded from liim. — liAMPfiTEAD Corpn. v. 
(’AUNT, (10031 2 K. li. 1 ; 72 L. ,T. K. B. 440 ; 
88 L. 'W cm ; 07 J. P. 344 ; 51 W. IL 700 ; 19 
T. L. n. 407 ; 47 Sol. Jo. 452 ; 1 L. G. IL 507. 

2077. Time for demand — Payment by instal- 
ments.] — Where a district board have y^aved a 
iKiW street under tlie powers given by Metropolis 
Management Act, 1855 (c. 120), s. 105, & have 
accepted payment of tlu^ amount apportioned in 
respect of any house or jn'emises by instalments 
spread ovei* a y)(*riod not exceeding twenty years, 
summary proce(*dings can be taken to recover 
any instalment ])rovided the information is laid 
within six calcaidar months of the demand there- 
for ; although a previous apjdication for the whole 
sum api>oi*tioned may have been made more than 
six months befor(» such infon nation was laid. — 
PitEsrorr v, JMiciiolson (1889), 00 L. T. 503; 
53 J. P. 597 i 5 T. L. ii. 270, I). C. 

Notation : — ^Mentd. Salford C’onui. v. Uulc (1021), 131 

L. T. 153. 

2078. Demand of wrong sum by mistake of clerk 
& payment— Right to sue for balance.] — G., the 

owner of houses abutting on a new street, had a 
sum of £502 apportioned as his share of ex])ensc 
of i)aving. He was summoned for the same, but, 
by a mistake of the clerk, he entered tlic sum as 
£392, Ai tliat sum was paid by G. The actual 
expenses exceed(‘d the estimate, Ac G. was sum- 
moned for the balance, including the correct 
amount: -Held: the magistrate was wrong in 
treating the mistake as an estopi)el, A: G. was 
bound to ])ay th(‘ correct amount. - -8t. Mary, 
JsLiNcrroN, Vkhtuy v. Goodman (1894), 58 J. P. 
793. !).(’. 

(c) liecovvry of Atnouni Wrongly Paid. 

2079. Money paid under compulsion of legal 
process -Not recoverable.] —The rule that money 
])aid under compulsion of legal process cannot be 
recovered baek applies aliliotigh the process may 
never have terminated in a final order or judg- 
iiuml, Ac altliough it may liave been withdrawn 
at the rate when pi*ocoodiiigs arc taken for the 
recovery of the money. 

Lefts, issued a summons against jiltf., under 
Metropolis Management Aet^s, Gj recover Iiis pro- 
))ortion of certain strc'ct iinjirovenuMit expens<*8 
alh‘ged to be <lue from him as the owner of pre- 
mises abutting on a street in the district of defts. 
Pltf. paltl the money before the summons was 
lieard, Ac the summons was withdrawn. Pltf. 
liaving discovered that Ids premises did not 
abut on the street in question, brought an action 
to recover back from defts. the amount paid by 
1dm Eeld : the money having been paid under 
compulsion of legal process, eoiilci not be recovered 
back. — Moore v. Fulham Vestry, 1X895] 1 
q. W 399 ; 04 L. J. q. B. 220 ; 71 L. T. 802 ; 
59 J. P. 590 ; 43 W. ii. 277 ; 11 T. L. li. 122 ; 
39 8ol. Jo. 333 ; 14 U. 313, C. A. 

AnTMtation Ward v. Wallis, (HMIOJ 1 g. H. 675. 

See, generally f Contract, Vol. XII., j>p. 500, 501. 

F. LiahilUy aa between Landlord and Tenant. 

Right of tenant to deduct expenses from rent.] — 
See Landlord & Tenant. 

Effect on landlord’s right to distrain.] — 

See Distress, Vol. XVIII., p. 321, No. 549. 


Sub-sect. 4. — Temporary Repairs to 
Private Streets. 

See Metropolis Management (Amendment) Act, 
1890 (c. 60), s. 3. 

2080. Necessary works or repairs to carriage 
road — Local authority judge of necessity.] — 

Stroud v. Wandsworth District Board op 
Works, No. 2003, ante. 

2081. Repairs to footpath — Inclusion of 

establishment charges.] — Ballard v. Wands- 
worth Borough Council, No. 2049, ante. 

2082. Recovery of expenses — Jurisdiction of 

magistrate.] — A metropolitan police ma^trato is 
a “ ct. of competent jurisdiction ” within Metro- 
polis Management (Amendment) Act, 1890 (c. 06), 
s. 3, & has jurisdiction to entertain proceedings 
for the recovery from the frontagers of the ex- 
penses of repairs done by a borough council under 
that sect, to a carriage road which is not repair- 
able by the inliabitants at large. — R. v, Garrett, 
11907] 1 K. B. 881 ; 70 L. J. K. B. 353; 96 
L. T. 407 ; 71 J. P. 3 71 ; 23 T. L. R. 308 ; 51 
8o3. Jo. 205 ; 5 Ji. G. 11. 358, C. A 


Sub-sect. 5.— Flagging and I’aving of 
Footways, Courts, etc. 

Sec Mctro])oli8 Management Act, 1855 (c. 120), 
ss. 99, 100 ; Metropolis Management (Amendment) 
Act, 1802 (c. 102), s. 81 ; Metropolis Management 
(Amendment) Act, 1890 (c. 54), s. 1. 

2083. Paving court not a thoroughfare — Com- 
pliance with requisition to pave — Second requisition 
to repave with different material.]-- The owner of 
a court, passage, or i)ublic place, not being a 
thoroughfare, who has once in obedience to a 
notic'e in tliat belialf under Metropolis Manage- 
ment Act, 1855 (c. 120), s. 100, paved or covered 
the same to the satisfaction of the vestry, cannot 
be called upon a second time to pave or cover 
ii with a different material ; all he can be rtiquired 
to <lo is to rej)air tlH‘ existing i^averneut or cover- 
ing. -Harrison v. New Street Mi:vvs (Owner), 
11900] I K. B. 703; 75 L. J. K. B. 510; 95 
L. T. 57 ; 70 J. P. 355 ; 50 Sol. Jo. 527 ; 4 
L. G. R. 703, 1). C. 

2084. Flagging footways — Declaratory Judgment 
as to when footways laid out.] —Wandsworth 
Meitiopolitan Borough v. Asucombe (Iaird) 
(1915), 79 J. P. Jo. 250. 


Sub-sect. 0. — Closing of Courts and 
Aj.leys. 

Sec MetroiJolitan Paving Act, 1817 (c. xxix), 
s. 79. 

2085. Jurisdiction of justices— Nuisance from 
filth or rubbish.] — At a special session of justices 
held under Metropolitan Paving Act (c. xxix), 
s. 79, an application for an order to close a cer- 
tain passage was refused solely on tlic ground 
that tiiere was no jurisdiction to make the order, 
because it did not appear that the passage was in 
fact “ a harboui’ or receptacle for filth A. rubbish ” 
within the preamble to the sect. : — Held : the con- 
struction put upon the sect, by the justices wews 
erroneous, for its meaning was to give them juris- 
diction if the passage was likely to, or might 
possibly become, a harbour or receptacle for flth 
&: rubbish. 

Harbours for “ filth ** would mean tliat they 
were capable of becoming so, or were likely to 
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become so. One cannot suppose that places 
of this soit are kept as receptacles for lllth, or 
for depositing tilth, but that they are places which 
might become filthy, or which might be used for 
filthy purposes (Day, J.). — 11. v. Cloete, et(\, 
JJ. (1890), 04 L. T. 90 ; 65 J. P. 310, D. C\ 


Sub-sect. 7.— Building Line. 

A, In Generah 
See Metropolis Management Act, 1856 (o. 120), 
s. 148 ; Metropolis Management (Amendment) 
^t, 1802 (c. 102), 8. 75 ; London Building Act, 
1894 (c. ccxiii), ss. 22 (2), 23 (1) (2), 20, 28, 49. 

2086. What constitutes regular line.’ ‘J -By 
Metropolis Management Act, 1855 (c. 120), after 
Jan. 1, 1850, no building is to be erected beyond 
“the reguliu* line of buildings in the street in 
which the same is situate ” : —Held : this does not 
naean a strict mathematical line, but a substan- 



707 ; snh nom. Fear v, hhiEEBODY, 0 W. R. 
520. 

AnnotfUions : — Consd. SimpHou r. Suiitli (lh71). L. 1?. 6 
Maimorh r.joluihou (1875). 1 (‘h. D. «7:i 

»St. Mary, Ibllugton, Vchln o. Goodman (lb8}», 23 O. ll. 1 

Jo I. 

2087. Houses previously existing & capable 

of being rebuilt.] — Metropolis Management 
(Amendment) Act, 1802 (c. 102), s. 75, does not 
apply to ground formerly covered with buildings, 
unless the owner has relinquished his right of re- 
building on the same site. If, therefore, the dis- 
trict board of works threatens to proceed under 
sect. 75 to demolish houses whicli arc being re- 
built on an old site, on the ground that they are 
beyond the general line of buildings, it is acting 
ultra vircH^ 6c may bo re8(rain<‘d by the C^t. of 
(’h. In such a cose the Metropolitan Board ought 
to pTOceed under sect. 74 of the same Act, which 
Ijrovides for compensation to tlie landowners. 

A railway co. look land covej'od with houses, & 
I)ulled down the liouses for the ])urpose of con- 
structing their railway, 6c then sold the land as 
building ground to pltf. : — Held : pltf. had not 
lost the right to rebuild the houses on the same 
site as that occupied by the houses before they 
were ailed down ; & for this purpose the yard 
of a house was held to bo equivalent to a house. 
In determining the gtmeral line of buildings of 
a street the carchitect of the Metropolitan Board 
of Works ought to liave regard to the frontage 
of houses previously existing, & which may be 
rebuilt, as well as to those still standing. — ^Auck- 
land (iiORD) V, WES'fMINSTER DISTRICT BOARD 
OF Works (1872), 7 Ch. App. 597 ; 41 L. J. Oh. 
723 ; 20 L. T. 901 ; 20 W. R. 845, L. J J. 
Aivnotaiions : — Distd. Barlow v, Kenslutftoii Vestry (1884), 
27 C^h. I). 302 ; Worley r. St. Mary Abbolts, Kcnsinidon, 
Vestry, 11892] 2 (’li. 40 4. Consd. Lavy v. L. C. C., [1896J 
B. 677. Distd. L. C. G. r. Pryor, (1890] 1 Q. B. 
465. Refd. Wilson r. Cimllffo (1874), 29 L. T. 913; 
Kerr r. Pi*eston Gorpn. (1870), 0 GJi. IJ. 403 ; Hodley v. 
Bates (1880), 42 L. T. 41 ; St. Mary, Ibllngtoii, Vcbtry v. 
Goodman (1889), 23 Q. B. D. 1,64 ; Weiidoii r. L. G. G., 
[1894] 1 Q. B. 812 ; Grand Junction Waterworks Go. 
V. Hampton U. G., [1898] 2 Gh. 331 ; St. Janies^H Hall 
e. L. G. G. (1900), 83 L. T. 98 ; Merrick r. Liverpool 
Gorpn., [1910] 2 Gh. 449. 

2088. Application to churches.] — The Eccle- 
siastical Comrs. have no power, under Metropolis 
Management (Amendment) Act, 1850 (c. 112), 
s. 3, to contravene the provisions of Fire Protec- 
tion (Metropolis) Act, 1774 (c. 78), or of Metro- 
polis Management Act, 1856 (c. 120), b. 143, by 
erecting the chancel of a church, part of which 


projects beyond the general line of buildings in 
a street, without the sanction of the Board of 
Works, as required by the last mentioned Act. 

By the express enactment of sect. 113, if the 
building be erected beyond the general line of 
the buildings of the street in which the same is 
situate, then, without the consent in writing of 
the Metropolitan Board of Works, it may be dealt 
with as the subsequent part of that sect, pro- 
vides. Therefore, I cannot say that this ct. has 
any power to grant an injunction against that 
being done which the law permits (Lord Camp- 
bell, C.). — KctTJ5SIA8TICAL 00MR8. V. CLERKEN- 
WELL Vestry (1861), 3 De G. F. & J. 688 ; 30 
L. J. Ch. 454; 4 L. T. 599 ; 25 J. P. 580; 7 
Jur. N. 8. 810 ; 9 W. R. 681 ; 45 E. R. 1015. 
L. C 

2089. Application to streets not highways.] — 

A street in the meiwjpolis had been newly laid 
out, & buildings completed along lialf of it, each 
building having a space of about live feet between 
the front line Ac the edge of the foot pavement. 
N. built stables on one plot on same side coming 
close to the foot pavement. ^I'ho street had no 
gate at either end, 6c was already watered Ac 
sewered by the vestry. N. being summonf'd for 
building beyond the general line of street : — Held : 
Metropolis Management (Amendment) Act, 1862 
(c. 102), s. 75, appli(‘d whether the street had 
become a highway in the legal 8ens(‘ of the term 
or not ; Ac N. was liable to tlie penalty. — Poplar 
Board op Works v . North Metropolitan 
Tramways Co. (1879), 43 J. F. 590, D. C. 

2090. Power of local authority to consent to 
building beyond line — Subject to conditions.) — 
London County Counc il v. Best Ac Co. (1803), 
9T. Ja H.499. D. (\ 

2091. Building in course of erection when line 
fixed.) —Nathan v . Metropolitan Board of 
Works (1886), [1891) 1 (). B. 230, n. ; 70 L. T. 
96, n., I). C. 

2092. .) In 1890 the owner of land in 

the Metropolis adjoining a newly laid out strt‘et 
dc'posited with the vestry of the jjarish plans for 
the ert‘ction of a shop on the side of such street, 
Ac ill the same year, in aecordaneo with the plans, 
he constructed the footings for the external walls 
of two sides of tlie shop, one side being that 
adjoining the street, Ac upon the footings on that 
side he raised the external wall to a height of 
twelve feet above the lev(*l of the street ; ho then 
susjiended his building operations. At lliat date 
there was no other building on c'ither side of the 

! street. Irj 1892 he built, a mw of houses on the 
same side of the street, but standing ten feet 
further back from the street than the shop above 
mentioned. Subsequently ho leased the site of 
the shop to applt., who in Jan. 1893, without 
obtaining the consent of the London County 
Council, proceeded to erect the shop in accordance 
with the x)lans deposited by his lessor. In Mar. 
1893, the superintending architect of the London 
(younty Council decided the general line of build- 
ings on that side of the street to be the main 
fronts of the above mentioned row of housi^s. 
Applt. was thereupon summoned for having, 
contrary to Metropolis Management (Amendment) 
Act, 1862 (c. 102), s. 75, erected a building beyond 
the general line of buildings in the street without 
the consent in writing of t-he London County 
Council : — Held : the wall which had been built 
before the general building lino came into exist- 
ence was not, in fact, a building, structure, or 
erection within the Act, & the land was therefore 
at that time vacant land for the purposes of the 
Act ; the acts of applt. after the building line came 



602 Highways, Streets and Bridges. 


Sect, 1.- MctropoUtav : Sub-srcf. 7, A,*, li. d' r.] 

into existence amounted to the erection of a build- 
ing beyond the general building line, & an order 
that he should demolish so much of the building 
as liad been erecU‘d by him in advance of such 
line was rightly made. Scunhle : sect. 75 of the 
Act does not jirevent the subsequent completion 
of a building existing in an unfinished state at 
the lime when the general building line is estab- 
lished. — WENDON V. lX)NDON COUNTY COUNCIL, 
fl8i>4J 1 Q. H. 812; m L. J. Q. B. 495; 70 
B. T. 440 ; 58 J. P. 000 ; 42 W. B. 370 ; 10 
T. h. 11. 329 ; 9 R. 292, C. A. 

Annotation Consd. Lavy v. L. O. C., [ISO.'i] 2 Q. R. 677. 

2093. Recess from general building line — 
Whether part recessed treated as separate building — 
London Building Act, 1894 (c. ccxiil), s. 49. | — 
In determining >^liether a building which is not of 
uniform height contravenes the provisions con- 
tained in the above sect, regulating the height 
of buildings, it is a question of fact in each case 
whether the building under consideration should 
be treated as a whole, or whether it may be re- 
garded tis several distinct buildings, the height 
ot which may be measured according to different 
standards. The question what constitutes “ the 
front or nearest external wall ” of a building 
within the sect, is also a question of fact to be 
dealt with in each case. 

Where a portion of a building is set back from 
the general line of frontage it does not neces- 
sarily follow that that portion must be treated 
as a separate building entitled to have its height 
measured according to a different standard from 
that ajiplicd to the building regarded as a whole. 
It is not possible, without contravening above 
sect., to erect a building in steps or terraces with 
a series of front walls running up one behind the 
other to a height exceeding that which is permis- 
sible for the front wall of that portion of the build- 
ing which abuts upon tlie street. — A.-O. t;. Mkt- 
c^ALF iV (iKEia, [190vSj 1 Ch. 327 ; 77 L. J. Ch. 
281 ; 97 L. T. 737 ; 72 J. 97 ; 24 T. L. If. 
53, C. A. 

B. lte‘ Erect ion of Buildings. 

See, 7WW, London Building Act, 1894 (c. ccxiii), 
s. 22 (2). 

2094. Intention to rebuild beyond building line — 
Whether consent of local authority necessary.] — 

Aucktand (Lord) v. Westminster District 
Board of Works, No. 2087, ante. 

2095. .)“-An old house was pulled 

down in 1873, pait of the site was thrown into the 
road ; the rest was made part of a space intended 
to be used as garden to a new mansion. The 
mansion was pulled down in 1880. The whole 
property had Dec'ome a building estate : — Held : 
the site of the old house was open ground, so as to 
be subject to Metropolis Management Amendment 
Act, 1802 (c. 102), s. 75 . — ^Worley v. St. Mary 
Abbotts, Kensington, Vestry, [1892] 2 Ch, 404 ; 
61 L. J. Ch. 601 ; 66 L. T. 747 ; 40 W. B, 566 ; 
8 T. L. B. 625 ; 36 Sol. Jo. 462. 

Annotatuni Reid. L. C. C. v. Pryor (1896), 65 L. ,1. M. C. 

89. 

2096. — - — ,] — A new street was formed 

in the^ Metropolis, opening at a right angle into 
an existing street in which there was a con- 
tinuous row of houses with forecourts in front 
& gardens behind. The plan for the new street 
submitted to the London County Council contained 
a note stating that two of the above men- 
tioned houses were, among others, to be pulled 
down, & the new street, as shown by the plan, 


occupied the whole site of one of them with the 
forccouit & garden belonging thereto, & part of the 
site of the other of the forecourt & garden 
belonging thereto, which were respectively forty- 
eight & ninety feet in depth. These houses having 
been pulled down, the owner of the last mentioned 
of them was erecting on so much of its site A; the 
forecourt A garden on each side of it as was not 
thrown into the new street, a block of buildings 
fronting to the new street, which projected beyond 
the general line of buildings in that street as 
fixed by the superintending architect of the Coimty 
Council : — B[eld : he was not building on the site of 
a previously existing building within Metropolis 
Management (Amendment) Act, 1862 (c. 102), s, 74, 
A therefore was infringmg the provisions of sect. 75 
of that Act, which forbids the erection of buildings 
beyond the general line of buildings in a street. — 
London County Council* r. Pryor, [1896] 1 
Q. B. 465 ; 65 L. J. M. C. 89 ; 74 L. T. 234 ; 60 
J. P. 292; 12 T. L. H. 241 ; 40 Sol. Jo. 334, 
C. A. 

2097. .J — London Building Act, 1894 

(c. ccxiii), s. 22, pi*ovides that no building shall, 
without the written consent of the County Council, 
be erected beyond the general line of buildings in 
any street, but that “ this sect, shall not apply to 
any building or structure erected after the com- 
mencement of this Act, which, either at the com- 
mencement of this Act upon land, or at any time 
within seven years previously, has or shall have been 
lawfully occupied by a building or structure.” 

Two adjoining houses abutting on, A standing 
more than 50 feet back from a street in the Metro- 
polis, had each a one storey building upon the fore- 
couit which extended to the side of the road. One 
of these buildings was erected, in 1858, contrary to 
7 (teo. 4, c. cxlii, s. 140, which provided that no 
building should be erected in tins street within 
50 feet of the side of the road. That sect, was 
repealed by sect. 75 of Metropolis Management 
(Amendment) Act, 1802, which i)rovided, by sect. 
108, that nothing therein contained should “ in 
any way prejudice or affect any act, matter, or 
thing done or commenced prior to the passing of 
this Act.” The other building was erected in 
1876, under a licence from the Meti*opolitan Board 
of Works, which, under sect. 76 of the Act of 1802, 
was given subject to the condition that the erection 
should not be at any time in any way altered or 
raised without the consent of the board. The 
owner proposed to pull down A rebuild the whole 
premises A to erect, without the consent of the 
County Council, three storey buildings upon the 
forecourts which would be beyond the general lino 
of buildings in the street : — Held : the owner was 
not entitled to erect the proposed buildings upon 
the forecourts beyond the general line of buildings 
in the street without the consent of the County 
Council. — Scott v, Carritt (1900), 82 L. T. 67 ; 
16 T. L. R. 134 ; 44 Sol. Jo. 174, C. A. 

Annotati(yn ;~-Distd. L. C. C. v. Clode, [1915] A. C. 947. 

C. What is a Building or Structure. 

See London Building Act, 1894 (c. ccxiii), 
S8. 22, 73 (8). 

2098. Conservatory.] — St. George Vestry v. 
Sparrow, No 2110, post. 

2099. Show cases.] — Besps. carried on business 
at premises, the front main wall of which stood back 
about 7 feet from the public way. The front door 
of the premises was in the front main wall, A was 
approached from the public footway by a l^ght of 
four stone steps A a stone landing at the top of the 
steps. Besps., without the consent of the London 
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County Council, erected upon the steps & landing 
a show case of wood glass, the len^h of which 
was 7 feet 0 inches, the width 1 foot 10 inches, & the 
height above the street level 9 feet 3 inches. The 
show case stood upon I'esps.’ property, & took the 
place of a shop front, which projected 0 feet 3 
inches beyond the general line of buildings. The 
houses in the street in which resps.’ premises were 
situated had bay windows in front of the general 
line of buildings, & the show case was slightly in 
front of the bays : — Held : the show case was not 
a “ structure ” within London Building Act, 1894 
(c. ccxiii), s. 22, & resps., by erecting it without 
the consent of the Council, had not acted in 
contravention of that sect. — London County 
Council v. Hancock & James, [1907J 2 K. B. 45 ; 
70 L. J. K. B. 520 ; 00 L. T. 018 ; 71 J. P. 208 ; 
23 T. L. R. 417 ; 5 L. G. R. 672, D. C. 

2100. Wall.] — Applt. erected upon his land in a 
new street in the Metropolis a wall in advance of 
& at right angles to the general line of buildings 
without the consent in writing of the ix)ndon 
CJounty Council I'he said wall extended 20 feet 
iowartls the centre of the roadway from the front 
of applt.*s house which was in the general lino 
of buildings, <te within 60 feet of the highway. 
The wall was 9 inches thick, Ac from 7 feet to 7 feet 
8 inches high above the level of the pavement, & 
1 4 inches thick & 8 feet deep below the said level ; 
— Held: the wall Wiisa “ building, structure, or 
erection ** within Metropolis Management (Amend- 
ment) Act, 1802 (c. 102), s. 75), A could not be 
erected within 50 feet of the highway, & in advance 
of the general line of buildings in the street, 
without the consent in writing of tlie 3x>ndon 
County Council. — Eltjs v. Plumstead Board op 
Works (1893), 08 L. T. 291 ; 67 J. P. 359 ; 41 
W. H. 490 ; 37 Sol. Jo. 253 ; 6 K. 237, 1). C. 
Annolationh : — Coiisd. Lavy r. L. (\ C\, 11S95] 2 Q. B. 577. 

Reid. A.-G. V. HaiiihOii (1920), hi J. P. 141. 


2101. 


-.] — Wendon 


London County 


CouNiTL, No. 2092, ante, 

2102. — I — .] — The question whether a wall is 
a “ building, structure, or erection ” within 
Metropolis Management (Amendment) Act, 1862 
(c. 102), s. 75, depends upon the height of the wall 
& the purpose for which it is built. The forecom*t 
of a house in a street in the Metropolis had for 
many years been bounded on the side nearest the 
street by a dwarf wall between 2 A 3 feet high. 
The owner of the premises pulled down the dwarf 
wcdl & built on its site a wall 1 1 feet high , which was 
intended to be used as a screen on which to 
exhibit advertisements, A also to serve as a 
boundary to the forecoui't. The new wall was 
beyond the general line of buildings in the street, 
A was erected without the consent of the London 
County Council : — Held : (1) the dwarf wall was 
not a “building, siructure, or erection” within 
above sect., A so long as it existed the site on which 
it stood was to be regarded as vacant land for the 
purposes of the sect., but the substituted wall was 
a “ building, structure, or erection ” within the 
sect., A the magistrate had jurisdiction to order 
its demolition ; (2) the issuing of the certificate 
of the superintending architect of the general line 
of buildings was not a condition precedent to the 
taking out of the summons against the owner of 
the house ; A as the order was made after the 
certificate had been issued, the order was valid. — 
liAVY V, London County Council, [1895] 2 Q. B. 
577 ; 64 L. J. M. C. 262 ; 73 L. T. 106 ; 69 J. P. 
630 ; 43 W. R. 677 ; 11 T. L. R. 626 ; 39 Sol. Jo. 
665; UR. 634, C. A. 

AnnotcdioiM .-—A* to (1) Could. L. C. C. v. Pryor, [18961 1 
Q. B. 330. Bold. L. 0. C. V. Aylesbury Dairy Co. (1897), 
61 J. P, 759 ; A.-Q. v. Harrison (1920), 84 J. P. 141. 


2108. Glass porttoo.] — A glass A iron portico or 
shelter which projects beyond the general build- 
ing line of the sti^et, A which is dovetailed into 
the main structure of a building, if not erected by 
the consent of the ]x)ndon County Council, is 
within Jx3ndon Building Act, 1891 (c. ccxiii), 
s. 22. — CoBURo Hotel v, London County 
Council (1899), 81 li. T. 450; 63 J. P. 805; 
10 T. L. R. 9 ; 19 Cox, C. C. 411, 1). C. 

Annotations .---Retd, Hull v. L. C. C\ (1001), 84 L. T. 160 ; 
L. C. C. V. Uluminatod Advert iHriiient Co. (1904), 91 L. T. 
352 ; L. C. C. v. ISchewrik, [19051 2 K. B. 695 ; L. C. C. 
n. Hanoock (1907), 96 L. T. 618 ; II. r. Denman, Kx p. 
Palace Co. (1907), 96 L. T. 672. 

2104. .] — An iron framework, filled in on 

the front sides with leaded glass A covered on the 
top witli zinc, about 10 feet 0 inches long, A about 
5 feet 0 inches high from the bottom to the top 
of the gable, was fixed to the front wall of a build- 
ing by means of bolts at the bottom A siayrods 
at the top. It came forward about 4 feet 0 inches 
from the front wall of the building, A at its lowest 
point was 11 feet above the pavement: — Held: 
the framework was not “ a structure erected 
beyond the general line of buildings ” within 
Jiondon Building Act, 1894 (e. ccxiii), s. 22 (1), 
A was not a “ projection ” within sect. 73 (8). — 
London County Council v, Sciiewzik, 1.1905] 
2 K. B. 09.5 ; 74 L. .1. K. B. 959 ; 93 lu T. 5,50 ; 
09 .1. P. 409 ; 51 W. R. 108 ; 21 T. L. B. 731 ; 
49 Sol. .lo. 714 ; 3 L. G. K. 1159, D. C. 


Annotations Refd. liondon Elect no Supply Co. v. PerkiiiH 
(1908), 24 T. L. 11. 327 ; Poarw r. li. C. C. (P.)ll), 105 
L. T. 525. 

2105. Advertisement case.] — Applt. was con- 
victed on an infomiation charging him with the 
olTcnce specified in liOndon Building Act, 1894 
(c. ccxiii), s. 73 (8), the projection complained of 
being a wooden case attached lo the external 
wall of a building by iron brackets, A used as an 
advertising sign. It had been put up more than 
six months before the information was laid : — 
Held : the conviction was wrong because, first, 
the sign was not a projection witliin the sub-sect., 
which applies only to projections foiming part 
of the building from which they project, A, 
secondly, the prosecution was barred by Summary 
Jurisdiction Act, 1848 (e. 43), s. 11. — Hull v, 
London County Council, [1901] 1 K. B. 680 ; 
70 I.. .1. K. B. 301 ; 84 L. T. 100 ; 05 .1. P. 309 ; 
49 W. K. 396; 17 T. L. K. 270 ; 46 Sol. Jo. 
295 ; 19 (’ox, C. C. 035, I). C. 

Annotatums : — ^Dbtd. 1-.. C. C. r. Illumluatod, Advertlrio- 
ments Co., [1904J 2 K. B. 886. Contd. & PoUd. L. C. C. 
V, Schowzik, [1905] 2 K. B. 695. Consd. C. v. Han- 
cock & James, (1907 J 2 K. B. 45. Refd. (’hilvcrs v. 
Hchenzik, Kx p. L. C. C. (1904), 48 Sol. Jo. 605 ; Pears 
V. L. C. C. (1911), 105 L. T. 525. Mentd. (’Iiopslow 
Electric Llgrht & l»owei Co. v. CJiepbtow Gas & Coke 
Consumers Co., [1905] 1 K. B. 198. 


2106. .J — Resps., without the consent of 

applts., erected upon the front walls of their 
house twelve cases used os electrical advertise- 
ment signs ; they were constructed of sheet-iron 
A supported by iron supports pinned through the 
wall, A stood out 10 inches in front of the wall 
A of the general line of buildings ; the whole of 
the cases, except the iron supports, co^d be 
removed in a day without injury to the building : 
— Held : the cases were not structures within the 
meaning of London Building Act, 1894 (c. ccxiii), 
8. 22. — IjONDon County Council v. Illuminated 
Advertisements Co., [1904] 2 K. B. 886 ; 73 
L. J. K. B. 1034 ; 91 L. T. 362 ; 68 J. P. 446 ; 
63 W. R. 220 ; 20 T. L. R. 527 ; 48 Sol. Jo. 493 ; 
2 L. G. R. 906, B. C. 

Annotations : — Oonid. L. C. C. t>. Hancock A James, (1007] 
2 K. B. 45. Refd. L. C. C. v. Sohewzik, [1905] 2^ K. B. 
695 ; H. V, Denman, Ex p. Palace Co, (1907), 96 L. T. 
072. 
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2t(n^ Advertisement frame,] — The P. Tlieatro 
Co., Ltd., wore summoned for erecting a structure 
beyond the general line of buildings without the 
written consent of the London County Council, in 
contravention of Part III. of Jjondon Iluilding 
Act, 1894 (c. ccxiii). The construction in question 
was admitted to be beyond tiie general line of 
buildings, but the co. contended that it was not 
a “ stru(‘turo ” witiun sect. 22 of the Act, &. that, 
therefore, no written consent was required. It 
consisted of a framework of wood wliich acted as 
a foundation for j^laster work intended to imi- 
tate stone-work. It was over feet high & 7 
feet wide, &: extended 2 feet beyond the building 
line. H was fasU*ned by iron holdfasts to the 
wall ()f ilie theati'o, but could have been removed 
without serious iniury to the wall, Ac it stood on 
the ])avement ligiits without bt'ing fastened to 
tJie pavement. C(‘ntre was hollow & con- 

tained lights for tlie purpose of illuminating 
advertisements print<*d on tlie centre of the front, 
which was of tranH])arent material. 'Phe magis- 
trat(‘ found as a fact that it was a “ structure ” 
within sect. 22, & imposed a penalty Ac made an 
order^ of removal, on the ground that the 
(piestion was one of fact, he declined to state a 
case : — 7/c/d .* as the question was one of fact, 
Ac as there was evidenct* on whicli the magistrate 
could come to the conclusion he arrived at, the* 
ct. would not isKiK* a vmndanni^i to com])el him to 
state a ease. H. v. Dknman, AV p. J*ala(’K Co. 
(1907), 90 J.. T. 072 : 71 P. 279 ; 5 J.. (h JL 
019, 1). (\ 

Annotatum : -Refd. Pears c. L. C. C. (1011), 105 h. T. 52.5. 

2108. Applts. caused to be placed ovei 

the main entrance of a building in O. Street a j)ro- 
jection consisting of an open iron framework filled 
in with glass Ac illuminated by lamps inside. It 
was fixed by tailing into the building th(‘ two 
c*nds of tlu^ ciiamiel iron Ac of tlie iron rod, Ac for 
this purpose it had been nec<*ssary to cut into the 
wall of the building to the* depth of about a foot, 
Ac thc*re was also two stay rods bolted into the 
wall. 77i(‘ projection was in advance of the general 
lino of buildings to the extent of .5 feet 0 inches, 
Ac no consent liad been given by the liondon 
County (>ouneil to its erection. Tlie magistrate 
found as a fact that tlie projection was a structure 
within sect. 22 (1) Ac also a projection within 
sect. 72 (8) of liondoii Ihiildmg Act, 1891 (e. ccxiii) 
Ac that tlie luvction had become jiart of the strue- 
ture of tlie building. lie th<*rofore convict e<l 
applts.: — 7/c/d; there was evidence to suiiport 
the findings of the magistrate, Ac the conviction 
was right. — I ^kakh (A. Ac P.), Ltd. r. London 
County C’ouncil (1911), 105 Jj. T. 525 ; 75 
.1. P. 401 ; 9 L. a. P. 82 L IL 

2109. Hoarding.] -(1) T., owmer of a liouse & 
garden in J^ondon, by an agreement, which was 
expressed not to be a lease, allowed P., in return 
for montldy payments, to display for a term 
adveHiisomonts upon h(»r boundary wall. P. was 
to have “ free Ac uninterrupted use ” of the wall 
for this purpose. I*, accordingly erect<*d a hoard- 
ing upon tlie wall. The lx>ndon C^ounty Council 
afterwards served on P. a notive alleging that the 
hoarding projected beyond the general line of 
buildings ; in eonsequenct» of w hich notice P. 
x*emove<l the hoarding. T. sued to recover the 
sums stipulated for in the agreement i — Held : 
the woiHis quoted amountcil only to a personal 
covenant that T. Ac pei*sons liolding under her 
would not iiiterfei*e with P.’s enjoyment, Ac 1\ 
was entitled to recover. 


(2) Qu. : whether a hoarding for advertise- 
ments erected on the top of a boundary wall is 
a “ structure ” within the meaning of London 
Building Act, 1894 (c. ccxiii). — Tunmbu v, 

Partington Advertising Co. (1904), 68 J. P. 
318. 

77. DcclHio)t of Superudenditig ArcliifecL 
See, nowt Jxmdon Building Act, 1891 (c. ccxiii), 
ss. 22 (1), 24, 25, 29, 182. 

2110. Conclusiveness of decision — As to general 
line of buildings.] — (1) In a proceeding before 
the magistrate, under Metropolis Management 
(Amendment) Act, 1862 (c. 102), s. 75, for erect- 
int an “ erection ” beyond the general line of 
buildings in a street, the certificate of the super- 
intt'nding architect of the Metropolitan Board of 
Works as to wliat line is “the general line of 
buildings,” does not preclude the magistrate 
from questioning Ac determining whether sucli line 
be the g(mei*al true line of buildings in that street 
or nut . 

(2) A small eonsorvatory having been erected 
over a projecting shop-fi’ont in a street, Ac the 
magistrate liaving decided that it was not an 
erection within above sect., the ct. refused to 
review liis decision.— St. (1edu(*r Vestry r. 
Srauhovv (1861), 16 C. B. N. S. 209 ; 22 L. .1. 
M. i\ IIS; 10 J.. T. .504; 10 .lur. N. S. 771 ; 
12 W. K. 822 ; 142 K. R. 1106. 

to (I ) N.P. Haunmn r. SI. Pancras Vcstiy 
(1807). Jj. R 2 Q. 11. .52s. Consd. Wandhwort h RnaiiL of 
WorkH r Hall (1808), J. R I C. 1*. 8.5. Folld. Sniipsou 
i\ Smith (1871), L. It 0 (’. J». 87. Distd. fheetham r. 
Manchrstei (X)i|m. (1S7.5), L. R. 10 (’. J*. 240. N.P. 
PluiUHtoad Itoaid of Woiks i\ Spaekmaii (1881), HI 
Q. H. 1). 87H. Refd. J.. i* r. (Yoks (1802), 61 b. J. 
M. (' 100. (hmruUy, Refd. Ht. Maiylebone Vestiy i’. 
Viiel (1805), 10 V. Ik N. S. 424 , ('lode r. b. [101 4 J 

:i K. B. 8.52. Mentd. bearlei r. Yell (1804), 10 (\ 13. N. S. 
584. 

2111. .| — Apidt. having premises in a 

street, the original line of liouses being some 
distance fi*om the higliw^ay, with a forecourt in 
front, applied to tlie Metmpoliian Board of Works, 
under Metropolitan Management (Amendment) 
Act, 1802 (c. 102), s. 75, for leave to erect a building 
on this forecourt : the board granted a consent 
conditioui'd that the building was not erected 
higher than the next adjoining ; this consent appli. 
never took up, but he erected a building higher tliau 
the next adjoining. The vestry of the parish then 
made complaint before a magistrate, charging 
that appli. hail erected a building beyond the 
general line of buildings, contrary to the conditions 
of consent of the board, A: in <‘oniraveniion of 
above sect. Tlie day before the* hearing of tlio 
complaint, the superintending architect of the 
board certified that the ” original line of buildings ” 
was the ” general line of buildings.” The 
magistrate lield tlie complaint proved, Ac ordered 
that applt. sliould demolish so much of the building 
as was beyond the general line of buildings fixed 
by the architect ; — Held : the order was right. — 
Bauman r. 8 t. Pani^ras Vestry (1867), L. R. 2 
Q. B. 528 ; 8 B. & S. 440 ; 26 L. J. M. L. 127 ; 31 
J. P. 676 ; 15 W. R. 904. 

Annoiatwris Coud. Wandsworth Board of Works \\ 
Hall (1868), b. K. 4 C. P. 85. DJstd. Ac Expld. Simpson 
V, Smith (187 i), L. R. 6 C. 1\ 87. Distd. Uhcetham r. 
Manchester Corpu. (1875), L. R. 10 C. 1». 249. Folld. 
Pluiu*»tead Board of Woiks v. Spackman (1884), 13 
Q. B. D. 878. Consd. b. C. (’. v. Cross (1892), 61 b. J. 
M. C. 160. Refd. bavy r. b. C. C. (1895), 04 b. J. M. C. 
196 ; b. V. V. i\ node, 1 1915 J A. C. 947. 

2112. .] — (1) In a proceeding before a 

magistrate under Metropolis Management (Amend- 
ment) Act, 1802 (c. 302), s. 75, for erecting a 
building without the consent of the Metropolitan 
Board of Works, beyond the general line of 
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buildings in a street, the certificate of the super- 
intending architect of such board is not absolutely 
conclusive, but the* magistrate is entitled to judge 
for himself whether the line fixed by such certificate 
be in fact the general line of buildings in the street. 

(2) It was laid down in that case [Tear v. Free- 
body. No. 208(i, ante]^ & the decision was not after- 
wards (marrelled with, that “ regular ” line did not 
mean absolutely straight line or regular curve, h\it 
such line as would preserve a general uniformity 
of appearance. It was to be a question of sub- 
stantial regularly, not of mere inches or even, 
perhaps, feet (Willkh, J.). — Simivson v. Smith 
( 1871), L. K. 0 O. P. 87 ; 40 L. J. M. C. 80 ; 21 
L. T. 100 ; 35 J. P. 310 ; 19 W. It. 355. 

AmwUyiona : — An to (1) Distd. Choolliam r. Manoho^lcr 
Corpii. (1S75), L. ll. 10 V. 1*. 240. N.P. Plumatead 
Board of Works r. Spackniaii (1SS4), i:i Q. B. I). S78. 
Refd. B. (*. (‘. V. Cross (IS02). «1 B. .1. ^B i \ 1(50. (h mniUu, 
Mentd. Manners v. .loliiison (1S75), I (Mi. D. 073. 

2113. .] — The certificate of the super- 

intending architect of the Metropolitan Board of 
Works made under Metropolis Management 
(Amendment) Act, 1892 (c. 102), s. 75, & fixing the 
“ general line of buildings ” in a road is conclusive 
as to a building erec‘ted before the certificate is 
made ; Hl on the hearing of a summons, issu(*d after 
the making of the certificate, for an offence und(*r 
the sect, alleged to have been c*ommitted in respect 
of such building the justice has no jurisdiction to 
review tin* areluteci’s decision or decide for himself 
whether the line fixed by tlio certificate is the true 
general line. 

Simpson v. Smith, No. 2112, anlr, overd. — Spactc- 
MAN V. PlITMSTEAD BoARD OF WORKS (1885), 10 
App. (;as. 229 ; 54 L. J. M. C. 81 ; 53 L. T. 1.57 ; 
49 J. P. 420 ; 33 W. U. 001 ; 1 L. B. 313, 
11. L. ; afffj, S. C. sub nonu Plumsteab Hoard of 
Works v. Spackman (1884), 13 Q. B. B. 878, 
C. A. 

Amwtations : — Consd. Burlow v. St. Mary Abbot ts. Kon- 
hirifirton, Vosliy (1880). 11 App. (’aH. 257 ; Ij. C. (’. r. 
(^i-oss (1892), 01 J.. J. M. (’. 100 ; (Mode w. B. (’. |191 M 

.3 K. B. 852. Reid, (bll)uit v. Wandsuortli Bistrud 
Board of WorlCH (1888). 00 Ji. T. 119; Woilc\ c. S(. 
Mary At)botts, Kciihitifftoii, Vostiy, I1892J 2 f’h. 401 , 
Weiidovv V. B. C. i\ (1893), 70 Ti. T. 94 ; Allen r. h C. C. 
(1895), 01 h. .T. M. (\ 22S ; Bu\y v. B. (\ (’, (IS95J 2 
O. B. 577 ; B. V. C. v. (ilas>><Hlhv, |1918| A. C. 851 ; 
]i. C. C. V. Mot. By.. 119191 1 K. B. 28.1. Mentd. It. e. 
\u C. C., 7i> p. Edwardob (1894), 15 It. 00 ; (’it> of Boiidoii 
Electric Bigrtitiiifi: Co. r. B<»iidoii Coipn. (1901), 05 ,1. J\ 
503 ; Hall r. Manehopler Coipn. (1915), 81 B. .1. (’li. 7.12 ; 
B. O. Board r. Arlidfjre, I1915J A. (’. 120; Be Veileuil 
V. KnaRffs, 1191SJ A. V. 557. 

2114. Power of local authority to 

change line by giving consent.] --In part of a 
London street there were old liouses built before 
1802. Between 1802 & 1894, with tiie consent of 
the Metropolitan Board of Works under M(*tro- 
politan Management (Amendment) Act, 1802 
(c. 102), s. 75, shops of one storey were built in 
front of the old houses & between tliem & the 

avement line of the street. Upon an application 
y the owners of the shops in pursuance of London 
Building Act, 1894 (c. ccxiii), s. 22, the super- 
intending architect cei*tilied that the frontage line 
of tiie old houses formed the general line of 
buildings in that part, of tiie street. The tribunal 
of appeal varied that certificate by determining 
that the frontage line of the shops was the general 
line of buildings in that i)art of tiie street : — Held : 
without expressing any opinion upon the construc- 
tion of London Building Act, 1894 (c. ccxiii), 
ss. 27, 21 (i, the Metropolitan Board of Works had 
not altered the old general building line by con- 
senting to the erection of the shops. — Pj.eming v, 
liONDON County Council, Metropolitan Ky. 
Co. V. London County Council, [1911] A. C. 1 ; 
80 L. J. K. B. 35 ; 103 L T. 400 ; 75 J. P. 9 ; 55 


Sol. Jo. 28 ; 8 L. G. B. 1055, H. L. ; affg. S. C. 
sub nom, Ix)ndon County Council v. Metropoli- 
tan Ry. Co., [1909] 2 K. B. 317, C. A. 

Annotation : — Consd. L. i \ C . r . Clode, [1915] A. O. 917. 

2115. .J — E. Road was laid out 

in 1755 under an Act of Parliament which enacted 
that no buildings should be erected on now founda- 
tions in the road witliin 50 feet of the highway «fc 
that if HO erected the buildings should be deemed 
to be common nuisances. This provision was 
repealed At re-enaeted fmm time to time, but was 
ultimately repealed by Metmpolis Management 
(Amendment) Act, 1802 (c. 102), which enact^'d 
tliat no building should, without thi' consent in 
writing of the Metropolitan Board of Works, bo 
erected bt*y(md the gon(*ral line of buildings, if the 
distance of that line fiom the liighway did not 
exceed 50 feet, sucli lino of buildings to bo decided 
by the superintending architect. This ])rovision 
was repoal(*d Sl substantially rc-enact/od by London 
Building Act, 1894 (c. ccxiii), the liondon C*o\mty 
Council b(‘ing siibstiiuted for the Metropolitan 
Board of Works. 

There existed at tlie i>resent time in hi. Hoad a 
row of buildings about 50 feet back from the high- 
way it a second row of buildings of irregular size 
As shape erected on tlie forecourts of the main 
buildings with front ag(*s to the inner t*dge of the 
pa\eim‘nt. At su))staiitially all these buildings had 
been erected before* 1802. In lS(i7 some of the 
frontageiN ])resented a memorial to tlio Metro- 
politan Hoard of Woi ks, })raying that the inner edge 
of the pavement sliould lx* adopted as tlie general 
building lino. TIk* superintoiiding aivhitoet 
re'ported th.at if the* suggestion of tlie frontagc'i'S 
were found practicable the building line should be 
kept at least 11 feet from the kei‘b line of the road, 
&the Hoard ])assed a resolution i’t‘(‘()mmencing tliat 
the 11-foot building line as proiiosod ])y the archi- 
te(‘t should i>e adopted as tiie gen(‘ral building line. 
In 1909 the lessee of tlie owners of a building in 
this road was proceeding to re-crect it on tiie 1 1 - 
foot line. 9'iie superintending archil.ect. being 
called in to d(*lme tiie g(*nerai line of buildings 
certilied that it wok the old building line lying 
.50 feet back from thi* road. A: liis certificate was 
afiirined, as to the ])art of the road in question, l)y 
th(* tribunal of aiqieal : — Hold: (1) tlie resolution 
of the M('tro])olitan Board of Works, so far *is it 
purpoi‘t.(*d tf) alter th<* general building lino, was 
ultra viros ^ ought, to be disregarded ; (2) in 

(telining the general line of buildings, such of the 
buildings in front of the old 50-foot lino as hail been 
ereeted either unlawfully or with the consent of 
tlie i)i*oper authority ought to be disregarded ; 
(3) there was evidenet* to Huppoi*t the finding of 
the tribunal of app(*al tliat tlie bulk of the buildings 
in the front row had been ereeted on n(‘W founda- 
tions ; (4) the general line of liuildings had been 
riglitly defined by the superint4»nding architect. — 
London County Council v. Clode, [19151 A. 0. 
947 ; 84 L. .1. K. B. 1705; 113 J.. T. 754 ; 80 
J. P. 1 ; 31 T. L. B. 483 ; 59 Sol. Jo. 028 ; 13 
L. G. B. 1234, 11. L. ; revsg, S. C. sul) uoni. Clode 
p. London County Council, [1914] 3 K. B. 8.52, 
C. A. 

2116. As to street in which house situate— 

House fronting two streets.! — (1) Applts.’ house 
was built at the corner of K. Road Ac a new street 
called i). Gardens. The side of tiie house abutting 
on the eastern side of I>. Gardens jirojectcd beyond 
a row of houses on that side of 1). Gardens. Under 
Metropolis Management (Amendment) Act, 1802 
(c. 102), s. 75, the superintending architect to the 
Metropolitan Board of Works gave a certificate 
that the main fronts of that row of houses was the 
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general line of buildings on the eastern side of 
I). Gardens, but did not decide that that was the 
general line of buildings, either of the row of houses 
or of tlic street in which applts.’ house was situate ; 
— Held : no offence under the sect, had been com- 
mitted by the building of applts.’ house, & there 
was no jurisdiction for a magistrate’s order under 
tlie sect, directing the demolition of the projecting 
part of the house. 

(2) A magistrate made a verbal order under the 
sect, (lirccting the builder to demolish part of a 
house within eight weeks. The builder was 
present when the order was made, but it was not 
reduced into writing till the day when the eight 
weeks expired ; after that day a copy was served 
upon him or came to his knowledge : — Held : the 
order was not “ an order in writing made on ” the 
biiihler witliiii the sect*., & was therefore invalid.-- 
Baklow V. »St. Maiiy Abbotts, Kensington, 
Vestuy (1880), 11 App. (^as. 257 ; 65 L. J. Oh. 
680 ; 55 L, T. 221 ; 50 J. P. 091 ; 84 W. H. 521 ; 
2 T. L. K. 452, IJ. 

AnnoUitumH : — Ah to (1) Distd. Cilbart v. Wamlaworth 
JJiHtriot Boaid of WorkH (1888), (50 L. T. 149. Conad. 
li. C’. <^ V. C'loHH (1892). 61 h. J. M. (\ 160 ; Worley r. 
SI. Mary AbbottH, KoiiHlufTton, Vestry, [1892] 2 (’h. 
104 ; Wondon t\ L, C. C., [1894] 1 Q. Jl. 812 ; Allen v 
L. (\ C'.. [189.')] 2 Q. 11. 587 ; L. C. C. r. Prvor, [1890] 

1 Q. 11. :i:i0 ; li. ('. r. GalHworthv. [1918] A. C. 851 ; 
I.. ('. V. Met. Ky.. [1919] 1 K. 11. 283. aenerally, 

Befd. Warren r. Mustard (1891), 61 h, J. M. (*. IS; 
llatterHeu Vestry r. t’uunty of liondon & BruHh Pro- 
vlnelal Electrle IJtrhtlng Go., [1899] 1 Gh. 474. 

2117. .] —Applt.’s house was 

built at the corner of S. Road & C. Road. The 
superintending architect of the Metropolitan Board 
of Works gave his certificate under Metropolis 
Management (Amendment) Act, 1862 (c. 102), 
s. 75, that the building line in the 0, Road exceeded 
50 feet from the liighway. At the date of this 
certificate all the houses on the west side of the 

S. Road, including applt.’s house, had a uniform 
line of frontage to that road only, there was no 
access to applt.’s house from any other road. 
Applt.’s house was within 50 feet of the 0. Road. 
^ it was found as a fact that the site on which 
ai)plt.’s house was built was in the C. Road : — 
Held: although applt.’s house faced to the 8. 
Road, as it was within the building lino of the (\ 
Hood, it was bound to follow the building line in 
(]. Road, the magistrate had power to order the 
removal of the house, or so mucli of it as projected 
beyond tlie building line in the i\ Road. — G ilbart 
V. WANDSWdRTir District Board of Works 
(1888), 00 L. T. 149 ; 53 J. P. 229 ; 5 T. L. R. 
31, D. C. 

Annotatum Reid. Allen r. L. C. C., [1895] 2 Q. R. 587. 

2118. — .] — WTien an application 

is made to a magistrate under Metropolis Manage- 
ment (Amendment) Act, 1862 (c. 102), s. 75 (1) 
for ail order to demolish a building on the grouncl 
that it is beyond the lino decided by the super- 
intending architect to be the lino of building of 
the street in which the building is situate, the 
question whether the building is in that particular 
street of which the line has been so laid down is to 
be decided by the superintending architect’s 
certificate, & not by the magistrate to whom the 
application is made. — A llen v. London County 
Council, [1895] 2 Q. B. 587 ; 64 L. J. M. C, 228 ; 
73 L. T. 101 ; 59 J. P. 644 ; 43 W, R. 674 ; 11 

T. L. R, 637 ; 39 Sol. Jo. 670 ; 14 R. 749, 0, A. 

2119. — Where the superintending arclii- 

tect has certified the general line of buildings under 
Metropolis Management (Amendment) Act, 1862 
(c. 102), 8. 76, &, on appeal to the tribunal of appeal 


under London Coimty Council (General Powers) 
Act, 1890 (c. eexliii), s. 28, his certificate has been 
confirmed, then, notwithst^dingthat that tribunal 
may have found that the case was within the 
exceptions contained in sect. 33 of the latter 
Act, the building owner is not entitled to build 
beyond the general line of biiildings as certified 
by the superintending architect. — Nixey v. 
London County Council (1894), 60 J. P. 217, 
D. O. 

2120. Appeal to tribunal of appeal — London 
Building Act, 1804 (c. ccxlil), s. 183 — Right of 
tribunal to fix building line between different 
points.] — (1) Whore the general building line is 
to be defined A; drawn within sect. 22 of the above 
Act, is a question of fact which ought to be decided 
with reference to the physical aspect of the streets 
& buildings, etc. Therefore on an appeal to the 
tribunal of appeal from the certificate of the 
superintending architecjt, that ti-ibunal in fixing 
the building line can take different points from 
which & to which they will define the general 
building line, to those which the superintending 
architect has chosen. 

(2) The tribunal of appeal can award a lump 
sum for costs to a successful applt. instead of simply 
awarding costs. — He London County (\:)Uncil & 
TjOndon Building Act, 1894 (1901), 91 L. T. 
501, D. C. 

Annotatimia A h to (I) Apprvd. L. C. C. r. Galbworthy, 

[1917] 1 K. B. 902. Refd. L. G. G. r. Met. lly., [1919] 

1 K. R. 283. 

2121. .] — Upon an appeal 

against a certificate of the superintending archi- 
tect of metropolitan buildings appointed under 
the above Act, whereby he defined the general 
line of buildings in respect of a block of buildings 
in which applt.’s house was situate, the tribunal 
of appeal has jurisdiction to take into considera- 
tion the fi-ontages of the buildings situate in the 
.section of the street immediately beyond the block 
in question <fc to define the line as continuous 
with the building line in tliat section of the street. 
— IjONdon County Council v, Galsworthy, 
[1918] A. C. 851 ; 87 L. J. K. B. 10.53 ; 119 L. T. 
719 ; 82 J. P. 297 ; 16 L. G. R. 729, II. L. 

Amiotniion.'—ILeld. L. C. O. v. Met.Ry., [1919] 1 K. R. 283. 

2122. .1 — The superintending 

architect of metropolitan buildings was required 
under sect. 22 of tlie above Act, to define the 
general line of buildings in that part of a street 
in which a building was in coui'se of erection. 
The superintending architect by his certificate 
defined the general line of buildings in that part 
of tlie street by a line drawn between two 
points. The owners of several buildings affected 
by the line so diuwn appealed to the tribunal 
of appeal under sect. 25 of the Act. The tribunal 
of appeal divided that part of the street dealt 
with by tlie certificate of the architect into three 
sections, A to C., C. to D., D. to E. The build- 
in reference to which the application to define the 
line was made was situate in that pail) of the street 
covered by the section C. to D. The tribunal of 
appeal confirmed the certificate as to the section 
C. to D., &, reversing the certificate as to the 
sections A. te C. A; D. to E., decided that there 
was no general line of buildings between A. & C., 
& defined a different gener^ line of buildings 
between D. & E. Upon a case stated as to the 
jurisdiction of the tribunal of appeal to deal with 
the general line of buildings between A. & C. : — 
Held : as the tribunal of appeal had decided that 
the “ part of the street ” In which the building, 
in reference to which the jurisdiction of the super- 
intending architect was invoked, was situate 
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ended at the points C. & D., they had no juris- 
^ction to deal with the general line of buildings 
in that section. — London ( Bounty Council v. 
Metropolitan Ry. Co., |1919) 1 K. R. 283* 
88 L. J. K. B. 448 ; 120 L. T. 182 ; 83 J. P. 1U5 ; 
17 G. R. 210, C. A. 

2123, ~ — Right of tribunal to award 

l^sts.j — lie London County Counctl ^ London 


Buii,mNG Act, 1894, No. 2120, anie. 
2124. On an 


appeal by 


parties interested to the tribunal of appeal, the 
county council supported the decision of the 
superintending architect, & the tribunal varied 
the decision of the superintending architect &; 
awarded the paitics interostc'd their costs against 
the London County Council. Upon an appeal 
by the council againsti llui order as to costs on 
the ground that the tiibunal had no power under 
sect. 183 [of the above Act] or otherwise to make 
an order for costs against the London County 
Council : — Held : if the council chose to make 
itself a party to the proceedings under sect. 181 
[of the above Act] it boc'ame entitled to receive 
costs or liable to pay them. — London County 
Council v. Metropolitan Ry. Co., Ltd. (1907), 
97 L. T. 136 ; 71 J. P. 372 ; 6 Ji. G. R. 814, D. C. 

2125. Defence of statutory power to 

bidld within line.] —The tribunal of ajipeal under 
above Act has no jurisdiction to entertain an appeal 
by a railway co. against a certilicate of the super- 
intending^ architect defining the general line of 
buildings in a street if the only ground of tlie appeal 
is that the certificate would affect tlie exercise 
of powers conferred on the railway co. by their 
special Acts.— South Eastern & Chatham IIy. 
Co,' 8 Manachno Committee v, TjOndon County 
Council, [1907] 2 K. B. 91 ; 76 L. J. K. H. 528; 
90 li. T. 076 ; 71 J. P. 260 ; 5 L. G. R. 626, D. C. 

2126. Original certificate not appealed 

against — No alteration in general line of building.) — 
Where under the above Act, the superintending 
architect has by his certificate defined the general 
line of buildings in a stre(*t, tlie tribunal of appeal 
under the Act has no power to define a gern'ral 
line of buildings in that pai-t of the street other 
than the general line defined by the certificate, 
if the cei'tificate has not been appealed against 

6 no buildings have been erected since the date 
of the certificate which altered or might alter the 
general line defined by it. The object of the Act 
was to secure general lines of building to which 
all must conform. — Ltlley v. London County 
Council, [1910] A. C. 1 ; 79 L, J, K. B. 202 ; 
100 L. T. 709 ; 73 J. P. 297 53 Sol. Jo. 420 ; 

7 L. G. R. 675, 11. L. 

AnnotaiUm Refd. Clodc v. L. i\ C., [lOHJ 3 K. B. 852. 

2127. Time when decision may be given — Before 
hearing of summons.] — Bauman v, St. Pancras, 
Vestry, No. 2111, ante. 


2128. — I ,] — H. erected a building beyond 

a lino which was subsequently decided by tho 
superintending architect to the Metropolitan 
Board of Works to be the general line of build- 
ings of the row of houses in which the same was 
situated. The superintending architect had not 
decided what was the general line of buildings 
for that row of houses previously to the date when 
H. erected his building. A complaint having 
been m^e by the district board of works before 
a magistrate, under Metropolis Management 
(Amendment) Act (c. 102), s. 75, the magis^ate 
was of opinion that the line determined by the 
architect was, in fact, the general line of build- 
ings at the time that H. built : H. had 

committed a breach of the Act, & the magistrate 


)iad jurisdiction to order tho building to be pulled 
down. — Wandsworth Board op Works v. Halt. 
(1808), L. K. 4 C. P. 85 ; 38 L. J. M. C. 09 ; 19 
L. T. 041 ; 33 J. P. 183 ; 17 W. R. 256. 
Annotations: — Consdi. Paddington Vestry r. Snow (1881). 

46 L. T. 475. Refd. Simpson i\ Smith (1871), L. B. 

6 O. 1'. 87 : Plumstead lloard of Works v. Spaokmaii 

(1884), 13 Q. n. I). 878 ; L. O. C. v. Cross (181)2), 61 

L. ,1. M. 160. 

2129. (1) The general line of 

buildings ** referred to in the Metropolis Manage- 
ment (Amendment) Act, 1862 (c. 102), s. 76, 
exists independently of tho certificate of tho archi- 
tect, which merely points it out for tlie guidance 
of the magwtrate. 

The magistrate has found that the offence com- 
plained of was complete, Sc discovered more than 
six months before proceedings were taken in the 
matter, but it was said that the certificate of the 
architect was not given more than six months 
brfore these proceedings .... An architect 
might, if this vie*w be true, by an ex post facto 
certificate, order half a street to bo pulled down. 
I hold therefore that the certificate of the archi- 
tect does not necessarily create the offence (Lord 
Coleridge, (\J.). 

(2) Although there is nothing in above Act, 
to limit the time within which proceedings under 
sect. 75 of tho Act must be taken, yet Summary 
Jurisdiction Act, 1847 (c. 4,3), s. 11 applies, 
they must, therefore, be taken within six calendar 
months. — Paddington Vestry v. Snow (1881), 
45 L. T. 475 ; 46 J. P. 87 ; 30 W. R. 46, D. C, 
AnnotaiUm : — .Is to (1) CoDSd. L. (’. C. r. Crons (1892), (51 

L. M. C. 100. 

2130. .] — Lavy V. London County 

Council, No. 2102, ante, 

E. Works Authorised by Sj)ccial Acts, 

2131. General Act inconsistent with existing 
I special Act.] — (1) WJienevor tho legislature 

has, by a special Act, conferred powem upon a 
corpn. or body of comrs., for an object of public 
benefit, those jiowei’s are not affected by a subse- 
quent statute giving to other persons, for another 
public purpose, inconsistent powers, in terms 
which, from their generality, would seem to overrule 
the powers given by tlie former Act. A railway 
CO. were cmfiowered by their special Act to widen 
a branch of their railway passing through J^ondon, 
& to build additional stations. In conformity 
with the powers so given they proceeded to erect 
a station on their land by the side of a highway, 
within the distance required to be left between 
buildings & highways in Ixindon, by Metropolis 
Management Act, 1855 (c. 120), which had passed 
shortly after the special Act of the co. ; — Held : 
the powers conferred on the co. by their special 
Act were not controlled by the later statute, & 
the co. were authorised so to build their station. 

(2) By a statute passed prior to tho railway Act 
the trustees of tho particillar highway had power 
to prevent any building being erected so near to the 
road as the station was being built. Metropolis 
Management Act rejiealed this statute, &: vested 
this authority in tho managing body thereby 
constituted : — Held : the trustees of the road must 
be taken to have been present at the passing of the 
railway Act, as well as of the Metropolis Act, &, 
therefore, the powers given by the railway Act 
must prevail. — London & Blackwaix By. Co. 

V, Limehouse District Board of Works (1850), 

3 K. & J. 123 ; 26 L. J. Ch. 164 ; 28 L. T. O. S. 
140 ; 20 J. P. 789 ; 6 W. R. 64 ; 69 E. B. 1048. 

Annotaiiom : — As to (1) Apld. Ashton -ander-Lyne Corpn. 

V. Puffh, [1898] 1 (3. B. 46. Refd. Daw v. Metropolitan 
Board of Works (1862), 12 C. B. N. B. 161 ; L. & B. W. Ry. 
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Seef. 1. — Metropolitan : Siib^sect, 7, E. <t* F,; sub- 
sect, 8.) 

t’. Myors (1881), in J. P. 731 : L. & N. W. Py. r. Uuncorn 

It. C*., [18HH1 1 C'b. 34 ; Uokfleld It. C. i). C’row borough 

iJiHtrlct Water (’o., (18991 2 Q. H. 664; Kerahaw u. 

London, Midland At SeotllHh Ry (192 1), 23 L G. R. 592. 

yift to (2) Reid. ('. & S. L. liy. r. L. V. V., I1891J 2 Q. R. 

513; florriHcy Jlintrlct (’ouiiell v. Stnlth, IJ897J 1 (’b. 

843 ; (jimiid .Tiiiiction Watcrworkn (’<». v. llainjiton (7. (’. 

(1898). 67 li. J. Q. K. 90.3. 

2132. Special Act Inconsistent with existing general 
Act.) — liOXDON As Blackwall Ky. Co. v. Ihme- 
ifouHio JJiSTHJOT Boahd OF WoiiKs, No. 2131, ante. 

2133. . j - - A railway co. was empowered by a 

spocial Act jmsw'd sabsequontly to Metropolis 
Manai^ement (Amendment) Act, 1802 (c. 102), 
to make under a street in London a subway “ with 
all necessary works connected therewith,** Ac to 
take &; use sucii of the lands d<‘lineated on the 
<lepoHiled jdans, Ac described in the deposited 
books of referenc(5 as mi^ht bo required for that 
purpose. The co. built in the street within the 
limits of <l(‘viation a station, a pai*t of which 
proje(‘ted beyond tlie general lincj of buildings. 
This station was necessary for the purposes of the 
railway, A: apart from the provisions of the 
Metrojudis Management Acts Wiis unohjcctionablo, 
but it could liav(» bevm (H*eeted within the g(»neral 
lin(‘ of buildings without any inconvenience except 
a considerable increase of <*\pens(* ; — //c/d .* the 
station h(‘ing necessary, the speeial Act empowered 
the eo. to make it upon any of the scheduled lands 
lying within the limits of deviation; that the 
eileef was to repeal sect. 75 of Metropolis Manage- 
ment (Amendment) Act, 18(12 (c. 102), so far as 
related to the station, Ac tliat there was therefore 
no jurisdiction to make an order uTuh*r that s<‘ct. 
ior ilie demolition of tlic pr()J(*oting part. — (*ity 
Ac South London By. (*o. i\ London County 
Council, [1891 J 2 B. .513 ; 00 J.. J. M, C. 1 10 ; 
05 h. T. 302; 50 J. P. 0; 10 W. B. 100; 7 
T. L.B.0I3,C.A. 

J 


Oatmw tJuH Co. (1900), 82 Ji. T. 5(52 ; bitei-hanel Rounl 
<»f VVoikH i\ (Y(>w (I90J), 84 J... 3’. 595 ; ytrotfoid V. I). 

V. MaiichcHtcr South JmiotJoii Altiiiicbum R^. (1903), 
(58 J. C. 59; Moran i\ MarHlntuI, 119091 1 K.' R. 744 ; 
Rei-Hhaw r. Lomloii, MUllaiul A: Scottish Ry. (IU2J), 2:4 
L. (} R. 592. 

2134. -- — ,] — By seel. 10 of Elementary hkluca- 
lion Act, 1870 (c. 75), power is given to a school 
board to i)urchase land for th<» j)urpoh(‘ of providing 
sullicienl public school accommodation for their 
ilistrict, Ac by seel. 20 the Education Bepartimmt 
may make a provisional order authorising a scliool 
board, subjeeL to confirmation of tiio order by 
Act of Tarliamcnt, to put in force the powers 
contained in l.<ands Clauses Consolidation Acts with 
Inference to the purchase of land otherwise than 
by agreement. The scliool board for Ixindon, 
acting under Elementary Education Act, 1870, 
Ac of a special Act confirming a provisional order, 
compulsorily acquired a piece of land for the pur- 
pose of providing sulllcient public s(‘hoo1 accom- 
modation, the land being defined by metes & 
bounds in the schedule to the special Act. The 
school board then built upon the land a school 
with a playgi'ound attached, the external fence 
of the playground being Avithin 20 feet of the centre 
of a public highway : -//c/d ; sects. 4 & 0 of 
Metropolitan Management As Buildings Acts 
Amendment Act, 1870 (e. 22), which forbid tlio 
ei*ection without the consent of the Meliopolitan 
Board of Works of any building, wall, or fence 
within 20 feet of the centi*e of a highway, were 


H notations : ApId. L. r. Tjoiulou School Rounl, 118921 
^ Q* 3- (5(1(5. Distd. lU*k(lcl<i J{. ('. r. Uuun hoioiigh 
DiHfjjct Uutei Co., 11H991 2 Q. H. 664. Consd. Suircy 
( 'otiimoifial Jiock (’o. r. RciiuoikIhcv (’orim., 11904) 
1 K. R. 47 1. Refd. L. U N. W. A: U. W. Hv. r. Run* 
<‘oru R. C., 118981 1 (Ml. 34 : Ji. C. (\ r. WiiiirKworni Ar 


inconsistent with the statutory powers given to the 
school board for the acquisition Ac user of the land, 
& that the school board could therefore use the 
land for the statutory purposes for wliich it was 
acquired free from the restrictions imposed by those 
provisions. — London County Councils. London 
School Board, [1892] 2 Q. B. (100 ; 02 L. J. M. 0. 
.30 ; 50 .1. P. 791 ; 40 W. B. 001 ; 8 T. L. K. 043 ; 
30 Sol. Jo. 572 ; 5 B. 1, I). 0. 

Antwiatiims : — Refd. L. & N. W. Ry. r. Runcorn R. C., 

(18981 1 CMi. 34 ; Whitechapel Roarcl of Works r. CYow 

(1901), 84 L. T. 595; Stretford U. D. C. v. Manchester 

South Junction & Altrincham Ry. (1903), 68 J. P. 59; 

Moran r. Marsland, [1909] 1 K. R. 744. 

2135. .] — Besps., on land demised to them 

by a railway co. for the purpose, built a coal order 
office, Ac the whole business done at the coal 
ofTice was the selling of coal whi(‘h had been can*ied 
over the railway. The coal office was wliolly 
beyond the general line of buildings subsequently 
fixed by the London (*ounty Louncil. The land 
had be(»n acquired by the railway co. under a 
special Act in 1802, which contained a clause 
ihat nothing in the Act should prejudice or take 
away any of the rights of the M(*tr(JiioIitan Boai*d 
of Works (now the Ixindon Pounty Council) or 
of any vestiy or district board : — Held : r(‘sps. 
were liable to lu" convict (‘d for erecting the coal 
ortict‘ beyond the g(*nepal building line ((*han- 
NKLL, J.), on t he ground that , as iK'foro the passing 
of the special Act there was power in th<» Metro- 
politan Board of Works or vestri(‘s to iirevent 
building on this land beyond the building lint*, 
the railway co. were under the claus(‘ in their Act 
r(‘strict(‘d to the same extent fi*om (‘rooting or 
g(‘tting er(*cted a buikling on that land which went 
beyond the building line. A:; (Su'cton, .1.), on the 
ground that resps. had not shown that the railway 
eo. were* exercising any special powers eonf(‘iTed 
upon them by some special Act within sect. 31. 
of liondon Building Act, 3894 (c. ccxiii). — 

London County Council v. C*oal (*o-operattve 
SociEM’Y, l/riK (1907), 98 L. 3\ 580 ; 72 J. P, 08 ; 
21 T. Ij. B. 209 ; 0 li. Cl. B. 387. 

Proceedhif/s for lufritujctncnl of Line, 

See M(‘tropolis Management (Amendment) Act, 
1802 (c. 102), 8. 75. 

2136. Nature of remedy.]— Where a statute 

ereat(‘s a m‘w on*(*nce by prohibiting At making 
unlawful anything which was lawful before, Ac 
appoints a specific remedy against such new olTence 
by a parlicular method of jiroceeding that pai*ti- 
cular method of proc(‘oding must be pursued, & 
no oIIk'I*. W}u‘ro, therefore, deft, had, as was 
alleged, violated the provisions of Metropolis 
Management (Amendinimt) Act, 1802 ((*. 102), 

s. 75, by ere(*ting a building without the consent 
of the Metropolitan Board of Works Ac beyond the 
line of building as i>rovided for by the sect., 
Ac which sect, points out the remedy for sucli 
violation by summary proce<‘ding8 before a justice : 
— Held : the remedy for such offence was by 
summaiy proceeding only, Aj an indictment would 
not lie.— B. r. Ja)VIROND (1871), 21 L. T. 357 ; 
30 J. P.20; 19W. R. 753. 

2137. Against whom proceedings taken.] — ( I ) A 
summons under Metropolis Management (Amend- 
ment) Act, 1802 (c. 102), for building beyond the 
general line of buildings in a street, is only good 
against the builder if it is issued whilst the building 
complained of is in course of erection. After the 
completion of the work, the summons should be 
against the owner or occupier. 

(2) The six months limited by sect. 107 for the 
commencement of any proceedings for penalties 
under the Act begins to run from tlie time when 
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the structure is discovered to be so far advanced 
as to show the full extent of the projection com- 

E lained of, &, not from the completion of the 
uilding. — Brutton v, St. Georob’s, IIanover 
Square, Vestry (1871), L. B. 13 Eq. 339; 41 
L. J. Ch. 134 ; 25 L. T. 552 ; 30 J. P. 580 ; 20 
W. K. 84. 

Annotaiiom : — As to (2) Consd. Moraiit r. Taylor (1«7(»), 
34 L. T. 139. Refd. ]lermondh(*y Vestry i\ Johnson 
(1873), L. 11.8 0. P. 141. 

2138. Limitation of time for proceedings — Sum- 
mary Jurisdiction Act, 1847 (c. 43), s. 11.] - 

Paddington Vestry v. Snow, No. 2129, anir, 

2139. .] — (1) WJien a building is 

erected beyond the gentTal lino of buildings tlio 
matter of complaint arises as soon as the building 
is erected above the level of tli(‘ ground so as to 
proje(5t beyond tliti building line, (ivtm though at 
that time the superintending architi'ct has not 
certified as to the general line of buildings. 

(2) C. began to erect a liouse b(‘fore Apr. 27, 
1891, & at that date the building was erected as 
far as tlui joists of the first floor ; th<i c(‘i‘tilical<5 
of the superintending archiUvt of the liondon 
Gounty (Council as to the general line of buildings 
was given on Aug. 9, 1891, A; on Oct. 28, 1891, 
the Jjondon Gounty Gouncil took out a summons 
before a inagistj*al(‘, complaining that (’. Jiad 
unlawfully erected the building beyond the general 
line of buildings, contrary to Metropolis Management 
(Amendment) Act , 1802 (e. 1 02), s.75. By Summary 
.Jurisdiction Act, 1817 (e. 43), s. 11, it is provided 
that in all (;ases whi*re no time is sp(*eially limited 
for making a (;omplaiut, such complaint shall be 
mad(*. within six calendar months from the time 
when the matter of such complaint arose : — Held : 
the matter of complaint had arisen more than six 
months before Oct. 28, 1891, when the complaint 
was made, tb(‘ summons must b(i dismissc^d. — 
London (Bounty Counc'il r. Gross (1892), 01 
L. J. M. G. 100 ; 00 L, T. 731 ; 8 T. J.. K. 537 ; 
30 Sol. .Jo. 480, C. A. 

Amwtatwns : — As io (1) Folld. Jiju.v r. L. ('. (’., IlSJ).'!] 
2 Q. 11. r>77. Refd. VVondou r. L. (’. lIKUJj 1 Q. H. 
227 ; Alk-u r. L. C’. (’. (1S95), 73 L. T. lOJ ; A.-G. v. Dciiby, 

1 192.*)] (Ml. 590. Ab tn (2) Refd. Hull r. L. V. 0., 1 1901 J 1 
K. 13. 580. 

2140. .] — Jlui.h V. Lonj3()N (’ounm'Y 

CIOUNCU., No. 2105, (Dtfr. 

2141. Metropolis Management (Amend- 

ment) Act, 1862 (c. 102), s. 107.| — Bruti’on v. St. 
George’s, Hanover Sc^uake, Vesm'ry, No. 2137, 
ante. 

2142. Appeal from order of demolition— Does not 
lie to quarter sessions.] — By Metropolis Manage- 
ment Act, 1855 (c. 120), s. 231, which is incor- 
porated with M(*troi>oUs Management (Amend- 
ment) Act, 1802 (c. 102), any person aggrieved by 
any adjudication or deterininat ion of any justice 
“ with respect to any penalty or forfeiture under 
that Act ” may appeal to the sessions. By 
Metropolis Management (Ainimdment) Act, 1802 
(c. 102), s. 75, tlxe erection of any building in any 
stre(*t beyond the general line of buildings is pro- 
hibited, ii it is provided that for any infringement 
of that provision the o (Tender may bj summoned 
before a justice, who may or<lei* the d<jmolition 
of the building, A; make an order for costs : — 
Held: the right of appeal given to sessions with 
‘‘ respect to any penalty or forfeiture ” did not 
include proceedings taken under Metropolis 
Management (Amendment) Act, 1802 (c. 102), 
s. 75.--11. V. Middlesex JJ. (1882), 0 Q. B. B. 41 ; 
sub nom. Ex p. Elsdon, 51 L. J. M. 0. 91 ; 40 
J. P. 551 ; 30 W. B. 057, 1). C. 

2143. Refusal of magistrate to state case — 
Refusal to grant mandamus — Criminal cause or 


matter.**] — A magistrate convicted a person of 
having t'rected a building beyond the general linc^ 
ot buildings in a street in Ijondon & made an order 
for tlie demolition thereof, under the provisions 
of ]x)ndon Building Act, 1894 (c. ccxiii), & London 
Building Act, 1891 (Amendment) Act, 1898 
(c. cxxxvii), & ho refused to state* a case for th<i 
opinion of the High Ct. Tiie K. B. Div. refused 
to grant a rule 7i isi for a mandamus to the magis- 
trate io state a case, but a rule ni^i was granted 
by the Gt. of Appeal -Held : this was a “ criminal 
cause or matter” within .Judicature Act, 1873 
(c. 00), s. 47, & the Ct. of Appeal had no juris- 
dict ion to enU‘rtain the apjilication for a mandanuis. 
— U. V. D’Eync'GURT (1901), 85 Jj. T. 501; 18 
T. L. n. 53 ; 20 Gox, (J. G. OS, G. A. 

2144. Order of demolition —Necessity for service 
of order In writing.] —Harlow v. Mary 
Abbotts, Kensington, Vestry, No. 2110, ante. 


Hub-sect. 8. — SPAcii in Front op Buildings. 

See Metropolis Management Building Acts 
Amendment Act, 1878 (c. 32), s. 0 ; London 
Building Act, 1891 (e. ccxiii), ss. 3, 5, 13-17, 
13, 200 ; London iluiJding Aet (Auieiidmenl) 
Act, 1898 (e. cxxxvii), s. 3. 

2145. No building to be erected within pre- 
scribed distance from centre of road -Exception in 
case of existing streets What amounts to an 
existing street.] — It is provided by Metropolis 
Management & Building Acts Amendment Act, 1878 
(c. 32), s. 0, that from <^5 aftiu* the passing of that 
Act no house or building shall bo ext(*nd(‘d in sucli 
manner that tlie external wall or front of any such 
liouse or building, or if th(‘r(5 be a forecourt or 
other si)aco left in front of any such house or build- 
ing, the external fenci* or boundary of sucli hire- 
court or otJier space shall be at a distanei* i(‘ss tlian 
th(‘ prescribed distance from tlie ccntj’o of tJu* 
roadway, provided tJu* (ionstruet ion or (‘xl(*nsion 
of any house* or building in or abutting upon any 
street existing at tlie time of tlie passing of the 
Act may bo b(‘gun Aj; eoniplet(*d in like manner in 
ev(*ry r<*speet; as if the* preee‘ding i)i*ovision of this 
S(*ct. had not b<‘(‘n made*. 

Applt. was the owne*r eef a house* garel(*n 
abutting upon an old public carriage way. The 
house of applt. as well as seve'ral others were 
erecte*d on either side of tlie* road prior to the 
passing of tlie abeive Aet. In 1889 applt. pulled 
down the wall wliich sepai’ated his garden from tJio 
road, tVe erected a ne*w fe‘nce a few feet further 
back from tlio road. He subseepje*utly com- 
menced to build sheipsupon the sitei of the garden, 
& (‘xtemded his boundary femce to its original 
position, which was leiss than the prescribeel dis- 
tance from the centi“e of thei roaelway. Kesps. 
required him to sot back his boundary fence : — 
Held : the road was an ” eixisting street ” at 
the time of the passing of tlie* Act, & aiiplt. could 
not be requir(*d to set back his boundary fence. — 
Ellis v. Jjondon Gounty Gouncil (1892), 07 
L. T. 558 ; 57 J. B. 2t ; 9 T. L. B. 53 ; 37 Sol. Jo. 
28, L). (\ 

Annofaiion : — Consd. L. C. C. t\ Mitchell (1891), 0.‘l L. J. AX. (t 

lOL 

2146. .] — The pi’oviso in sect. 0 

of Metropolis Management & Building Acts 
Amendment Act, 1878 (c. 32), saving the applica- 
tion of tlio sect, under certain circumstances, 
applies only where the street in which buildings 
are being constructed was actually existing for the 
purposes of building before or at the date of the 
passing of the Act, where at that date the street 
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was merely a country road, & not formed or laid 
out for building, the proviso has no application ; 
A; its protection cannot be invoked upon the gi*ound 
that it was then a highway, & therefore a “ street ** 
by sect. 250 of Meti*opolis Management Act, 1855 
(c. 120).- London Gounty Council v, Mitchell 
(189i), oa U J. M. C. 104 ; 10 K. 308, D. O. 

2147. Consent of local authority — Consent 

applied for after erection.] — Mandamus will not 
lie to th() Ixjndon County Council to compel them 
to hear & det(*rmino an application for their 
consent to the erection of a building at less than 
the prcHcrib(‘d distance from the centre of the 
roadway of a street, being a highway, when such 
application lias not been made until after the 
building has been erected at less than the pre- 
scribed distance without such consent. — K. i*. 
London County Council (1897), 60 L. J. Q. 13. 
510 ; 70 L, T. 472 ; 18 T. J.. K, 391 ; 41 Hoi. Jo. 
509 ; sub uom. K. v, London County (Council. y>. 
Webster, 01 J. P. 439 ; 45 W. 11. 005, D. C. 
Annolalion Expld. A.-O. v. Denby, [1926] Ch. 590. 

2148. Rebuilding on old site — What plans 

must be certified.]- - By sect. 43 of Jjondon Build- 
ing Act, 1894 (c. ccxiii), a p(‘rson who is desirous 
of building a domestic building on the site of a 
domestic building existing at the passing of the 
Act may submit to the district surveyor for 
certification “ plans showing the extent of the 
previously (‘xisiing domestic building in its several 
parts,” A; on getting a certificate of the accuracy 
of the plans may build without regal’d to the 
restrictions imposed by tlie Act upon the eri’ction 
of new buildings, jirovided he does not deviate 
in any respect from the certified plans Hcfd ; 
the plans which he must get ci^rtified under that 
sect . as a condition of the right of so building are 
not confined to grtmnd-plans, but include plans 
shoving sects. elevations & tiie areas of the 
several floors. — Taynter v, Watson, [1898] 
2 Q. 13. 31 ; 07 L. J. Q. 13. 010 ; 02 J. P. 407 ; 40 
W. iL 055 ; 14 T. L. H. 397 ; 42 Sol. Jo. 490, D.C. 

2149. Working men’s dwellings.] — 

(1) Besp. J). erected eleven houses & shops on tlie 
Hite of ten old houses ; when completed the entire 
liouso was let to one timant, who, while himself 
inliabiting the shop ^ hiring rooms behind it, 
let each floor to artisans & their families. The 
plans had bet*n duly certified by the distiict 
surveyor : -Held : sucli buildings were a ” re- 
erection,” & it was not “ to bo inliabitcd or adapted 
to be inhabited by persons of the working class ” 
within J.<ondon Building Act, 1894 (c. ccxiii), 
s. 13 (5). 

(2) Jlesps., IL JI., IJd., had erected on the 
Rit(* of thirteen old cottages A; gai'dens a large 
building adapted to provide lodging for single 
men by the night or week, with recreation rooms 
Ac conveniences for the use of the inhabitants Ac 
sleeping accommodation for about eight hundred 
men:--Jf(7d: this was not a building “to be 
inliabited or adapted to be inhabited by persons 
of the working class ” under London Building 
Act, 1891 (c. ccxiii), s. 13 (5). — London County 
(V)unctl c. Davis, London County Council v, 
liowTON House Co. (1897), 77 L. T. 093; 02 

J. P. 08 ; 14 T. L. H. 113 ; 42 Sol. Jo. 115, D. C. 
Ammiaitoiis : — /o (1) Coiud. L. C’. C\ v. Patman ^ Fother- 

tiicrbam (1903), 1 L. G. II. 519. As fo (2) Consd. Crow v. 

Pavia (1904). 91 L. T. 88, Befd. Woodthorp r. Spencer & 

Hnsbands (1899), 03 J. P. 246. 

2150. Factory.] — Kesps. wore erecting 

two new buddies to be used as factories on a site 
recently occupied by six small dwelling-houses, 
the yards Ac out-buildings thereof. The height of the 


said dwelling-houses was 28 feet, Ac the proposed 
factories about 52 feet. The factories were to be 
erected so that their external walls were in the 
same line as the external walls of the old dwellings, 
but were 9 feet or 10 feet less than the prescribed 
distance from the centre of the roadway, but no 
more land was occupied by the factories than by 
the old dwelling-houses : — Held : resps. were 
entitled to erected the factories as coming within 
the proviso to sect. 13 (5) of London Building Act, 
1894 (c. ccxiii). — London County Council v, 
Patman Ac Fotheringuam (1903), 07 J, P. 285 ; 
1 L. a. R. 519, D. C. 

2151, New building erected on land — Power 

to set back old boundary wall — London Building 
Act, 1894 (c. ccxiii), s. 14.] — The above sect, does 
not empower the London County Council to give 
notice requiring the owner or occupier of land, 
upon part of which he has erected a new building, 
to set back an old boundary wall, forming the 
boundary of a space left between the new building 
Ac a street, so that the wall shall not be at less than 
the prescribed distance from the centre of the 
roadway of the street. — London County Council 
p. Aylesbury Dairy Co., [1898] 1 Q. B. 100; 
07 T.. J. Q. B. 24 ; 77 L. T. 440 ; 01 J. P. 759, 
I). C. 

Amtotaiions : — Reid. Rea r. L. (’. C., [1911] 1 K. B. 740. 

Mentd. R. v. Norman, [1924] 2 K. B. 315. 

2162. London Building Act 

(1894) Amendment Act, 1898 (c. cxxxvii), s, 3.1 — 
The above sect, does not empower the London 
County (’ouncil to give notice requiring the owner 
or occupier of land upon which he has erected a 
new building to set back an old boundary wall, 
forming the boundary of a space left between the 
new building Ac a street, so that the wall shall not 
bo less than the prescribed distance from the centre 
of the roadway of the street. — Rea p. London 
County Council, [1911] 1 K. B. 740 ; 80 L. J. 

K. B. 704 ; 104 J.. T. 501 ; 75 J. P. 201 ; 9 

L. G. R. 299, D. 

2163. Building erected under special Act.] — 

A gas CO. erecting a building upon lands specified 
in a schedule to theii’ private Act, which entitled 
them to erect such gasworks ” as they think fit ” 
upon such laud, arc nevertheless subject to the 
provisions of London Building Act, 1894 (c. ccxiii), 
relating to the* i)ORition of new buildings in a street. 
— London County Council p. Wandsworth Ac 
Putney Gas Co. (1900), 82 L. T. 502 ; 04 J. P. 
500 ; 44 Hoi. Jo. 302, D. C. 

Annfitation : — ^Refd. WhiU'chaiX'l Board of Works r. Crow 

(1901), 84 L. T. 695. 


Hub-sect. 9.— Formation, Adaptation and 
Aliiaration op Streets. 

See lx>ndon Building Act, 1894 (c. ccxiii), 
88. 7-11, 18, 200 (1). 

2164. Commence to form Sc lay out” — 
Question of fact.] — ^By Metropolis Mamagement 
(Amendment) Act, 1802 (c. 102), s. 95, no existing 
road or way being of less width than 40 feet shall 
(after 1862) be formed or laid out for building as a 
street for the purposes of carriage traffic, unless 
it be widened to the full width of 40 feet, the 
measurement to be taken half on cither side from 
the centre of the roadway to the external wall or 
front of the houses ; but when forecourts are 
intended to be left in front of the houses, the width 
shall be measured from the fence dividing the 
forecourts from the public way. By sect. 107, no 
person is to be liable to x>enalties unless comjplaint 
be made within six months after the commission 
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or discovery of the offence. In 1804, several plots 
of land abutting on one side of a lane were sold 
for building purposes ; the lane was an ancient 
carriage way, & had buildings at intervals on 
both sides erected before 1802 ; the lane varied 
in width from 41 feet to 28 feet, which was the 
width opposite the plots, & on the other side 
of the road was a permanent inclosure belonging 
to a church, & other buildings erected before 
1802. In July, 1805, A. bought the plots, houses 
having been built on two of them, the front walls 
of the houses being 27 feet from the old wooden 
boundary fence of the lane. On Sept. 20, 1805, 
A. began to remove this fence, which had been 
left untouched, & to substitute a permanent 
wall &; railing, & the work was completed on 
Oct. 14. On Oct. 0 the Board of Works were 
informed of wliat A. was doing, & in Mar. 1800, 
they laid an information against him to recover 
penalties for contravening the statute. At the 
hearing, the magistrate found that A., by taking 
down the old fence & erecting the permanent 
fence, did begin to form & lay out the road for 
building as a street on Sept. 20, Ac completed such 
forming on Oct. 1 4 ; that the road was not required 
by sect. 98 to be widened to 40 feet from the 
opposite fence, but only to the width of 20 feet 
from the centre of the roadway to the boundary 
fence of A.’s ground ; & ho convicted A. in 

certain penalties : — Held : the conviction was right. 

It is ... a question of fact for the magistrate 
to decide whether deft, has begun to lay out the 
street. — T ayloii v. Methopolitan Board of 
Works (1807), B. IB 2 Q. B. 213 ; 30 B. J. M. (\ 
53 ; 31 .T. P. 581 ; 15 W. R. 705. 

AvfiotationH Consd. M(‘trf>i)olitan Boaitl of Works v. 

Clover (1868), L. it. 3 i\ P. 531 ; A.-O. v, Dorin, I1U12J 

1 Ch. 36U. 

2155. What amounts to — London Building 

Act, 1894 (c. eexlii), ss« 7, 8, 200 (1).] — ^A row of 
houses having been erected along the side of a 
street forming part of a building estate, resi). 
erected a shop on land purchased from the free- 
holder of the estate on the same side of the street 
&; fronting to it, but separated from the end house 
of the row by an inl^^rvening vacant space of the 
width of 40 feet, which is tlie statutory width of 
a street intended for carriage tralYic. There was 
a side door leading from the shop into the vacant 
space. At the back of the shop he also erected a 
stable, the only access to which for cariiages & 
horses was along the vacant space. Tliis space, 
wliich was the property of the freeholder of the 
estate, was marked on the estate plan as a proposed 
street, but at the time of the erection of the shop 
& stable it had not been in hict laid out by the 
freeholder as a street ; &, although resp. expected 
that it would be laid out as a street, there was no 
contract by the freeholder that it should be so 
laid out : — Held : as resp. had no control over the 
soil of the vacant space, he did not by erecting the 
shop & stable commence to form a street within 
the meaning of sect. 8 of the above Act. — TiONDON 
(Bounty Oopncil v, Dixon, [1890] 1 Q. B. 49(5 ; 
08 B. J. Q. B. 520 ; 80 B. T. 232 ; 03 J. P. 390 ; 
47 W. R. 621 ; 15 T. B. R. 200 ; 43 8ol. Jo. 279, 
D. (J. 

Annotation : — Retd. L. C. C. ncailmiaii (1U05), OU J. 1*. 

222 . 

2156. .] — A. was the freeholder 

of a triangular piece of ground, bounded by two 
loops of a railway, the only access to which was 
through a tunnel under one of the loops. A rough 
road with clinkers led through this tiumel to a 
factory on the ground & to a place used for the 
deposit of rubbish, stopping abruptly in the middle 


of the said piece of ground. An 18 inch sewer 
was laid along this road as far as the factory. 
A. submitted for the approval of the London 
County Council the plan of a proposed new street 
to run through the said tunnel (to be widened to 
40 feet), over the line of the said rough road, &» 
onwards right across the said piece of ground, & 
over the railway loop on the other side of the 
ground by a bridge, to bo built, thus connecting 
two roads on the outer sides of the two loops. 
Tliis plan was sanctioned by the Council on the 
conditions that the roadway of the new street 
should be clearly defined & thrown open as a high- 
way witliin a certain time, As that no new building 
should bo commenced to bo erected ‘ ‘ uj^on either 
side of such roadway or upon a site abutting on 
such roadway,” unless the roadway should have 
been made up in a certain way, & other provisions 
complied with. A. agreed to lease a plot of 
Ids ground, which Wfis f(*ncod olT, the nearest 
corner of which was 187 feet from tiio existing 
road, with a light of way over the intervening 
strip of about an acre in (^xtent, & over the i*oad 
through the tunned, Ac also over the roadway 
of the new stniot, if it should afterwards be erected. 
A. also placed fresh clinkers from time to time on 
the road, As lengthened the sewer along the road 
to serve two now buildings which he commenced 
to erect on the plot he had agrec'd to lease. The 
road was not continued across A.’s gi*ound, 
the tunnel was not widened, Ac the biidge was not 
built. A summons under sect. 200 (1) {a) of the 
above Act against A. for commencing to form Ac 
lay out a street not in accordan(‘e with the said 
conditions of the council was dismiss(‘d by th<i 
magistrate, who found that A. had commenc(*d 
to form Ac lay out a part of th(‘ propos(‘d n(*w strend , 
but that he had not commenc(‘d to er(‘ct new 
buildings “ upon <‘ither side of such roadway or 
upon a site abutting on such roadway ” : — Held : 
(1) A. had not commenc(‘d to form Ac lay out the 
proposed new street ; (2) A. had not comrmmced 
to erect new buildings ” u])on (*ith(*r side* of such 
rtiadway or upon a site abutting on such roadway ” 
within the second c*ondition of tlio Council’s 
sanction. — London County Council Coij.ins 
(1905), 93 B. T. 510 ; 09 .1. 1>. 401 ; 3 B. G. R. 
1103, D. C. 

Annotatitm : — As to (2) Consd. K. r , S. K. Ry. (lUJO), 74 

J. 1M37. 

2157. .] —At the end of the year 

1903, resp. bought a plot of land adjoining a 
private road laid out & sewered in 1870, the soil 
of which was not vessted in liim. On tliis plot ho 
built a hous(i 50 yards from the private road. 
To facilitate the entrance of building maUiiials ho 
took down a post & rail fence along the front of 
the plot, afterwards rc]>lacing it by a permanent 
oak fence pursuant to an undertaking by lum in 
the conveyance of tlui plot, by which he had a 
right of Way along the private road to his plot. 
The private road extended about 1,200 feet Ac 
afforded access to some four or live residences built 
shortly after the road was laid out. In 1904 
it appeared from notices placed in tiio vicinity 
that land adjoining the private road was for sale 
& that resp. was erecting or would erect other 
residences : — Held : resp., by building his house 
Ac by erecting a iiemiancnt oak fence along the 
front of his plot, had not coimrumced to form Ac 
lay out a street within sect. 7, or to adapt a way for 
carriage traffic within sect. 10 of the above Act. — 
Ix)NDON County Council v. King (1905), 69 
J. P. 400 ; 3 1.. G. R. 1040, D. C. 

2158. .] — R^sp. was the owi^r of 

land on which was a private way over which a 
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fow other persons iiad a lij^lit to go to premises 
abutting on the way. It was paved with gramte 
& had gat(*s at t h(* (*nd. Resp. enlarged a building 
in liis posst‘hsion by extending it backwards along 
one hide of the way, but lie had no intention of 
eonirneneing to form or lay out a strot't. lie had 
done nothing to tli(* way itself, which he had 
wid(*ned by 4 feet of additional land not paved 
or made uj), to alt('r or adai>t it for carriage tratlic ; 

- -Held : on the facts, r(*si). could not bo convicted 
under beet. 7 of the* abov<* Act of commencing 
to Jay out or form a new stri^et, or under sect. 10 
of filtering A adiipting a street. — I jONDON ("ounty 
(VIUNCII. r. III^ATIIMAN (1005), 00 J. P. 222 ; 3 
L. G. K. 1010, I). V. 

2159. ** Altering & adapting — What amounts 
to -London Building Act, 1894 (c. ccxiii), s. lO.J — 

London Gounty t'ouNcu. r. Kino, No. 2157, ai/Zc. 

2160. .1 — London County 

CoUNdii r. llKATiiMAN, No. 2158, ante, 

2181. Requirements— Width of 40 feet —Rear of 
premises abutting on road.) — Metropolis Mfinage- 
nient (Amendment ) Act , 1802 (c. 102), s. 08, pro- 
vides t Imt “ no existing road, oassage, or way being 
of a less width than 40 feet sliall b(‘ hereafter formed 
or laid out for building as a street for the jiurposes 
of carriage* trallie*, unless sucJi reiad, iiassage, or 
way bei wiele*neel te> tlie* full wielth of 40 fe‘et,” 
the* ine*asure*m(*nt tej be* taken half on eithe*r siele 
Irom tlio e*e*ntre e)r cre)wn e)f the* roadway tej the 
e‘\(e*rnal wall or front of the liouse, or to the 
lence* or beumelary e)f the feuveourt, if any Held : 
this pioMsiem eliel net a]»ply whe*re the buildings 
abutte'el in the rear upein an olel lane e>f less W'idth 
10 feet. -MKTIU)I»e»I.ITAN liOAUJ) lU 

5), lU C. D. N. 8. tl5; iU K. R. 800. 

Anuotuhnn • Apld. M(‘l io|KJlltiui huuid of Weuks r. ('k‘\('r 
\u I{. .U’. I». .j.U. 

2162. -- - - - - K(*sp. was the* owne*r 

e>f lane! ufion whie*li be* liad in 1800 ere*eteel se)me 
Jiouses, the* gardeiLs in the* i'e*fir of which ahutte*d 
upeui an ane*u*it lane*, A semie e)f tlie* o\Miers of 
Janel ael joining this lane* hael in 1807 be*guu to form 
it inte) a stre*e*t fe)r carriage; tralVu*, within s(*ct. 08 
e)f Metreqiedis Management (Ameiielme*iit) Aet, 
1802 (e*. 102). Kesp. liiinself had deine no aet 
towards forming or laying out the lane* as a street 
le>r the* j)urpe)se*s e»f e-arriage* trallie, ethe*rwise* than 
l)y thei re'movfd in 1800 of an olel bank A the)rii 
feiu*e, A the substitutiem e»f an eiak fe'iiee 3 lee»t 
within his own laiul, neir liael Jie any iiile*ntie)ii of 
eleuiig any buedi act, or of juitting up any building 
Iremting teiwarels the lane: Held: he Jiad net 
eeuumitteel any e>lTe*ne-e against the* Act, A was not 
beuind te) set bae-k his emk fence*, sei as te) le*a\e a 
spae*e eif 20 le*et lK‘twe*e‘ii it A the* ce*iitre* e»f the lane. 

- MlOTIlOreiLJTAN IJOAKD e)F WeiliKS r. ClJOVUK 

(1808), lu IL 3 V, P. 531 ; 37 L. .1. M. C. 120 ; 18 
L.T.723 ; 10 VV.K. 1010. 

2163. How measured.] — T aylou r. 

MrrruoPDUTAN Roaiu) of W(»kks, No. 2151, ante. 

2164. Application to newly formed 

streets.]— -Metropolis Mauagiuiient (Ainendiue*nt) 
Aet, 1802 (c. 102), s. 98, a})plies tei newly forme^d 
re>ads as well as to roads in e*\ist<‘ne’e at the time 
of the passing of the Act.— P. r. JiAKKit (1870), 
31 .1. P. 822. 

2166. & open at both ends.]— Dy 

Metropolis Management (Amendment) Act, 1802 
(c. 102), s. 98, no road being of less width than 40 
feet shall hereaft;er be formed or laid out for build- 
ing as a street for the purposes of carriage traflftc 
\mles8 such road bo widened to the full width of 
40 foot, or for the purposes of foot trallie only 


unless such road be widened to the full width of 
20 feet, “ or unless such streets respectively 
shall be open at both ends : — Held : such street 
must be of the width prescribed A be also open at 
both ends.— Metropolitan Board op Works v. 
Steed Brothers (1881), 8 Q. B. D. 415; 51 
1j. a. M. C. 22 ; 45 L. T. (311 ; 4(3 J. P. 199 ; 30 
W. R. 891, D. C. 

Annotation:— Eivld. Daw f. L. 0. (1890), 59 L. J. M. 0. 112. 

2166. Open at both ends— Private road.] — 

Applts., being owners of a plot of land abutting 
on the tlioroughfare in the Metropolis, laid out 
a road for building as a new street for carriage 
traffic, A erected, at the junction thereof with 
the thoroughfare, certain piei*s, with the intention 
of lianging gates thereon for the purpose of 
excluding the public, without the consent of 
the. Metroi)olitan Board of Works or their 
successors. The road in question had never been 
dedicated to or used by the public. Applts. 
wore Biuumon(‘d before a magistrate, A convicted 
for having laid out a new street with an entrance 
thereto not of the full width of such sti'cet nor 
open from tlie ground upwards, eonlrary to 
Metropolis Management Act, 1855 (c. 120), A a 
bye-law made thereunder, A to sect. 98 of jSlet.ro- 
pol is Management (Amendment) Act. 18(32 (c. 102). 
Subsequently, applts. were summoned bc‘fore a 
magistrate A convicted for iiermitting the said 
road to be continued, formed, A laid out for a 
c(*rtain number of days, not being op(*n at both 
(*nds from the ground iqiwards as dir(*cted by the 
said statute A bye-law: — Held: this (*onvictio!i 
w'iih right. — D aw^ a Son v. Jaindon (’ounty 
(’ oum iL (1890), 59 L. J. M. (\ 112 ; 02 L. T. 937 ; 
51 J. 1\ 502 ; 0 T. L. U. 289, D. 0. 


2167. Direct communication - London 

County Council General Powers Act, 1890 (c. eexliii), 
5. 35.] — Under the above Act, no road, which 
will not dir(‘etly communicate at both ends 
with a public Ciuriage w^ay, shall be formed with- 
out consent of the council who may iirescribe 
conditions. E. made a new road leading out of a 
street, tlie other end b(*ing int(*nded to go round 
A then eventually come back into the same street : 

- Held : the Council w^as not entitled to insist 
that the new road should be <*ontinue(l till it 
reached some other street. —London County 
CkiUNi’iL V. Edmondson A Sons (1892), (30 L. T. 
200 ; 50 J. P. 313 ; 8 T. L. R. 207, 1). (\ 

2168. London Building Act, 1894 

(c. ccxiii), s. 9 (4).J —The above sub-sect, gives pow'cr 
to the County Council to refuse tlieir sanction to 
the formation of a new street wlu*re such strei‘t 
wouhl not alTord “ diivct communication ” be- 
tween two (‘xisting streets : — Held: the question 
whether a proposed new street did or did not 
allortl sueh diivct communication w^as a question 
of fact, with the decision of which the ct. would 
not interferi*. — Woodham r. JiONDON County 
C oUNi’iL, 11898] 1 Q. B. 8(33 ; (37 L. J. Q. B. 707 ; 
78 L. T. 553 ; (32 .1. P. 312, D. C. 

2169. ** Leading directly into another 

street ” — London County Council Improvement Act, 
1899 (c. cclxvi), s. 55 (6).] — Under the above sub- 
soct. a local authority was ivquired, as jiart of 
certain alterations, to maintain a public street 
“ leading into ” another street. Ihe authority 
proposed to do this by making two rectangular 
turns in the street before it arrived at the other 
stx'ect : — Held : the proposed street did not 
“ lead into the other street within the meaning 
of the Act but must be taken, allowing for slight 
curvatui‘es, straight into the other street. — 
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Metropolitan Electric Supply Co., Ltd. v, 
London County Council (1904), 68 J. P. 501 ; 
2 L. G. B. 1280. 

2170. Notice of intention to lay out — Notice to 
district surveyor — Time within which action must 
be brought.] — L. was summoned by tho Metro- 
politan Board of Works for laying out a new street 
of less than the required width, contrary to 
Metropolis Management (Amendment) Act, 1802 
(c. 102), s. 98. L. gave notice of Ids intended 
building in May, 1883, to the district surveyor, 
& paid his fees, but no notice was given by the 
surveyor to the Board till Nov. 1883. The com- 
plaint was made in Mar. 1884: — Held: notice 
to the district surveyor was the date of the dis- 
covery by the Board, &, therefore, tho complaint 
was too late, being moi*e than six months after 
the discovery, & so contrary to sect. 107 of the 
Act. — ^Metropolitan Board op Works v. Lathey 
(1881). 49 J. P. 215, D. C. 


Sub-sect. 10.— -PitojECTioNs. 

2171. Metropolis Paving Act, 1817 (c. xxix), s. 72 
— Confined to projections over public ways.J -The 
power of comrs. under the above Act to remove 
objects affixed to houses without making com- 
pensation, is limited to such things as i>roject 
over the public ways.— Bouvpjrie v. Mijjas (1830), 
1 B. & Ad. 38 ; 8 L. J. O. S. K. B. 338 ; 109 E. It. 
701. 

2172. Whether repealed by Metropolitan 

Building Act, 1865 (c. 122), s. 26.] — By Metropolis 
Paving Act, 1817 (c. xxix), s. 72, power is given 
to the persons having the control of the pavements 
of streets in the Metropolis to regulate At remove 
(inter alia) all projections from the fronts of 
houses which in their judgment are inconvenient 
or incommodious to passengers along tho foot- 
ways ; a penalty is imposed upon any owner or 
occupier who refuses or neglects to remove any 
such projection after notice. By sect. 26 of 
Metropolitan Building Act, 1855 (c. 122), “ Tho 
following rules shall be observed as to projcjctions 
... (2) In any street or alley of a groaten* width 
than 30 feet any shop front may project ten inches 
& no more. (5) Except in so far as is permitted 
by this sect, in the case of shop fronts, &; \vith the 
exception of . . . window dressings, A; other like 
architectural decorations, no projection from any 
building shall extend beyond the general lino of 
fronts in any street, except with tho permission 
of the Metropolitan Board of Works. ...” liesp. 
built upon one side of a public street four houses 
or shops upon four plots of ground of which ho w^as 
lessee, & erected against the fronts of them five 
stone pilasters, forming parts of shop fronts, the 
bases of which pilasters encroached upon the 
public footway to the extent of 6 inches in depth. 
Applts., having passed a resolution declaring the 
pilasters to be inconvenient & incommodious to 
passengers along the footway, served resp, with a 
notice to remove them, & upon his default took 
out a summons against him under sect. 72 of 
Metropolis Paving Act, 1817, for not removing 
them. The magistrate dismissed the summons : — 
Held : sect. 26 of Metropolitan Building Act, 
1855 (c. 122), did not amount to a repeal pro 
tanio of sect. 72 of the Paving Act ; that it only 
authorised projections in cases where but for a 
statutory prohibition they would bo lawful, A 
did not authorise projections which would inter- 
fere with the user by the public of a public foot- 

J. — ^VOL. XXVI 


way ; & the decision of the magistrate was wrong. 
— St. Mary, Islington, Vestry v, Goodman 
(1889), 23 Q. B. D. 154 ; 58 L. J. M. 0. 122 ; 61 
L. T. 44; 64 .T. P. 62, D. C. 

Annotationa : — Gonad. Fortescuo v. St. ^latthow, Bethnal 
Green. Vestry. 118913 2 Q. B. 170. Dbtd. Summers v, 
Holborn District Board of Works (1893), 68 L. T. 226. 
St. Mary, lalinyton, Vestry v. Goodman, has been reversed 
In tomis, & tho view 1 there took has been hold to bo 
correct (Lord Coleridge, C.J.). 

2173, .] — p. built shops on the side 

of a public street more than 30 feet wide, & 
erected pilasters projecting more than 9 inches 
beyond the building lino on to the footway. 
For this ho was convicted under sect. 72 of Metro- 
polis Paving Act, 1817 : — Held : the conviction 
must be quashed (1) because the above sect, is 
impliedly repealed by Metropolis Management 
Act, 1855 (c. 120), s. 119 ; (2) because the pro 
jeetions complained of were authorised by sect. 26 
of Metropolitan Building Act, 1855 (c. 122). — 
Fortescue V. St. Matthew, Bethnal Green, 
Vestry, 11891] 2 Q. B. 170 ; 60 L. J. M. C. 172 ; 
65 L. T. 256 : 55 J. P. 758, D. C. 

Amwtaiions :—Ah fo (1 ) Conad. Smnmors v. Holborn District 
Board of Works, 11893J 1 Q. B. 612. Refd. Keep v. Ht. 
Mary's, Nowington, Vostry, Austin r. St. T' 
Ncwlntrlon, Vcylry, [18941 2 Q. B. 524. A» to (2 
Hull u. L. C. C. (1901), 84 L. T. IGO. Generally, 

Kruse v. Johnson, [1898] 2 Q. B. 91. 

2174, Projecting structures — Lamp Iron.] — Tho 

statute [Metropolis Management Act, 1855 (c. 120), 
s. 119] re(iuires sometliing more than a simple 
projection. It must bo an annoyance? ; but of 
that the magistrate may be satisfied on his own 
view (per Ouh.). -(Jabkiel r. 8t. James’s, 
Westminster, Vestry (1859), 23 J. P. Jo, 372. 

2176. Show board.] — ^A penalty is imposed 

by Metropolitan Police Act, 1839 (c. 47), s. 60 (7), 
upon every person ” who shall set up or continue 
any . . . projection from any . . . part of any 
. . . bliop ... so as to cause any . . . obstruction 
in any iboroughfare.” Applt. was summoned 
before a metropolitan police magistrate for an 
otTence against the foregoing enactment. It was 
proved that ho used affixed to the front of the 
shop a movable show board, 1 1 J inches of which 
projected at a lieight of 2 fet^t 3 inches over tlie 
footway of tho street, whicli was 36 feet 8 inches 
wide. Applt. proposed to call witnesses to prove 
that they were not incommoded by tho projection ; 
but the magistrate i*efused to hear them, A con- 
victed applt. : — Held : tho magistrate had power 
to reject the evidence proposed to be adduced as 
iiTclevant, & the conviction must bo affirmed. — 
Head v. Perrktt (1876), 1 Ex. I). 319 ; 41 J. P. 
135. 

2176. Pilasters.] — St. Mary, Islington, 

Vestry v. Goodman, No. 2172, aniv, 

2177. .] — Fortescue v, St. Maithew, 

Bethnal Green, Vestry, No. 2173, ante, 

Beyond building line .] — See Sub-sect. 7, 

0., ante, 

2178. Right of adjoining owner to sue.]— The 

proprietor of a theatre erected a verandah without 
the i>ermission of tho Metropolitan Board of Works. 
Pltf., who was the owner of the adjoining premises, 
claimed an injunction on the gi'ounds (a) that 
such erection without permission was in con- 
travention of Metropolitan Building Act, 1865 
(c. 122) ; (6) that the erection obstructed his 

light A air. The ct. found that the structure 
was in contravention of the Act, but that the 
case as to obstruction failed ; — Held : pltf. could 
not sue alone, A the proceedings, if any, must bo 
taken by the A.-G., ex officio, or at the relation of 
the Metropolitan J3oard of Works. —Brooks v. 
Terry (1888), 4 T. L. K. 678. 


Mary'H, 

) Reid. 
Mentd. 
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Sect J I, — Metropolitan: Siib’sccta. 11, 12, 13, 14 

Sub-sect. 11. — Dangerous Structures. 

See Jjondon Building Act, 1894 (c. ccxiii), 
ss. 100, 107 ; London Building Act (Amendmont) 
Act, 1808 (c. cxxxvii), s. 6. 

2170. Hemoval by county council— Breaking up 
pavement — Duty to reinstate.] — Where the London 
County Council, acting under the powers conferred 
on them by Part IX. of l^ondon Buildmg Act, 
1894 (c. ccxiii), have, for the purpose of securing 
a dangerous structure, erected shores & a hoarding, 
& have taken up portions of tlio pavement to 
allow of the shores & the uprights of the hoarding 
being fixed in the ground, the duty of replacing 
the pavement after the shores ik, hoarding have been 
removed lies upon the owner of the iiremisos & 
not upon the County Council.— Crisp p. London 
County Council, [1899] 1 Q. B. 720 ; 08 L. J. 
Q. B. 499 ; 80 L. T. 054 ; 03 J. P. 484. 

2180. Dangerous bridge over canal.] — By a 
private A(‘t, which authorised applt. co. to con- 
struct a canal, the co. wore required, where they 
cut through a highway, to make &; maintain a 
bridge to carry the highway across the canal, 
also to make & maintain bridges for the benefit 
of adjoining ownei-s. It was further ^irovidod that 
the ownej'H of lands tlirough which the canal was 
constructed niight, with the consent of the co., 
provide additional bi’idges at their own expense. 
In 1819 the co. cut through a public footpath, & 
erecU‘d a bridge to carry such footpath across the 
canal. This bridge was admitted by the co. to 
have been their property, & repairable by them, 
in 1858 a landowner, under an agreement with 
the CO. which had been lost, substituted a laa’ger 
bridge for the one constructed in 1819. There 
was no ovideiico of the contents of the lost agree- 
ment. The bridge became dangerous, & the 
fjondon County (Council served a dangerous 
structure notice on the co. under sect. 100 of 
London Building Act, 1891 (c. ccxiii), requiring 
them to lake down or secure the bridge. The 
co. failed to comply with such notice, & the 
council thereupon applied to a magistrate under 
sect. 107 of the Act for an order requiring tlie co. 
as “ owners ’* of the bridge to take it down or 
s(‘cure it. 'Fhe magistrate held that the co. were 
the “ ow'ncu's of the bridge & made the order 
asked for, but stated a case for the opinion of 
the lli^h Ct. : — Held : the magistrate was right 
in holding that the co. wore the “ owners ” of the 
bridge within sect, 5 of the Act. — Urgent’s 
Canal & Dock Co. v, liONDON County Council 
(1900), 73 J. P. 270 ; 7 1.. G. K. 580, C. A. 


Board of Works v. Crow (1901 ), 84 L. T. 695 ; 
66J. P.649; 17 T. L. B. 403 ; 19 Cox, 0. C. 700, 
D. C. 

Annotations: — FoUd. Charing Cross & Str^d 
Supply Corpa. v. Woodthorpe (1903), ^ L 
County of London Electric Supply Co. u. 

98 L. T. 870. Apld. Moran v. Marsland, 

744. 

2182. .] — An electric lighting box of 

considerable size & substantial construction con- 
structed in a street is a “ building, structure, or 
work ” within sect. 146 of London Building Act, 
1894 (c. ccxiii), & the circumstance that the 
electric lighting undertakers by whom the box is 
constructed are required to give notice of the 
construction of such boxes to the local authority, 
& to the Postmaster-General, to construct the 
boxes in accordance with plans approved by those 
authorities, does not relieve them from the obliga- 
tion of giving notice to the district surveyor under 
sect. 145 of the Act of 1894. — Charing Crobs & 
Strand Electricity Supply Corpn. r. Wood- 
thorpe (1903), 88 L. T. 772 ; 07 J. P. 280 ; 1 
L. G. 11. 551, 1). 0. 

Annotaix(yiiH : — Gonad. Surrey Corninorcial Dock Co. r. 
Borinondsoy Corpn., 11904] 1 K. H. 474. Folld. County of 
Ijondon Kloctrio Supply Co. v. l^erkins (1908), 98 L. T. 
870. Apld. Moran v. Marsland, [1909] 1 K. B. 741. 

2183. .] — Applts., who supplied 

electric light under the powers granted by the 
County of London (Northern Extensions) Electric 
Lighting Order, 1897, Ac the confirming Abt, 
acting under these powers, constructed beneath 
the footways in L. Lane, for the purpose of repair- 
ing Ac renewing their electric cables, a sti*eet box, 
27 X 27 inches X 30 inches, with a concrete floor, 
brick walls, Ac an iron Ac concrete lid. Applts., 
Wore beginning the work, served the notices 
required by the above order on the Postmaster- 
General, the U. borough council Ac the Jx>ndon 
County Council, but they did not serve on the 
district surveyor the buildmg notice required 
by London Building Act, 1804 (c. ccxiii), s. 145 (a), 
& the magistrate convicted tliem of a breach of 
that sect. : — Held : the conviction must bo 
affirmed, as the size of the box was only a cir- 
cumstance to be taken into consideration by the 
magistrate in deciding whether the box was a 
structure, Ac os the service of tlie notices required 
by the order did not dispense with the necessity 
of serving a building notice as required by sect. 
145 (a) of London Building Act, 1894. — County 
OP I>iONDON Electric Supply Co., Ltd. v. Perkins 
(1008), 98 L. T. 870 ; 72 J. P. 133 ; 24 T. L. B. 
327 ; 0 L. G. B. 844, D. C. 

Annotation : — Apld. Morau v. Marsland, [1909] 1 K. B. 744. 


Electricity 
. T. 772 ; 


Sub-sect, 12. — Construcfion of Arches, 
etc., beneath Public Way^s. 

See London Building Act, 1894 (c. ccxiii), 
BS. 71, 72. 

2181. “ Building structure or work — Electric 
street boxes.] — Applts., being a local authority 
within Electric lighting Acts, 1882 (c. 60), Ac 
1888 (c. 12), had in pursuance of those Acts 
obtained a provisional order confirmed by a 
statute. Uncior that order they constructed boxes 
in the street in connection w*ith the supply of 
electric light ; — Held : such boxes wore buildings, 
structures, or works within London Building 
Act, 1894 (c. ccxiii), s. 146, & notice under that 
sect, must be served on the district surveyor before 
the erection of such boxes. — Whitechapel 


SuB-HECT. 13. — ^Buildings Erected in New 
Streets. 

See Metropolis Management (Amendment) Act, 
1802 (c. 102), s. 85. 

2184. House at corner of old & new streets — 
Fronts of house in old street — Whether erected on 
« side of new street.’^ — ^By sect. 85 of Metropolis 
Management (Amendment) Act, 1802 (c. 102), 
no building except a church or chapel is to be 
erected on the side of a new street of a less width 
thaji 50 feet, which exceeds in height the distance 
from the external wall or front of such building 
to the opposite side of the street, without the 
consent in writing of the Metropolitan Board of 
Works, now the London County Council. 

Besps.’ house was built at the comer of an old 
street & of a new street less than 60 feet wide ; 
the front of the buildmg & the main entrance were 
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in the old street. The house was, without the 
written consent of the London County Council, 
built to a height greater than the width of the 
new street ; — Ifeld : although its main frontage 
was in the old street, the house was nevertheless 
“ erected on the side of a new street ” within 
sect. 85, & an offence had therefore been committed 
by resps. against that sect. — L ondon County 
Council v. Laurance & Sons, [1893] 2 Q. B. 
228 ; 02 L. J. M. C. 170 ; 69 L. T. 344 ; 57 J. P. 
617 ; 41 W. R. 688 ; 9 T. L. R. 521 ; 37 Sol. Jo. 
583 ; 5 R. 494, D. C. 

2185. House erected to prohibited height — Con- 
tinuing offence — ^Metropolis Management (Amend- 
ment) Act, 1862 (c. 102), s. 107,J~-Sect. 85 of the 
above Act prohibits the erection of a building on 
the side of a new street of a less width than 50 
feet, which shall exceed in height the distance 
from the front of the building to the opposite 
side of the street, without tlie consent of tlie lx)ndon 
County Council, At imposes penalties for offences 
against the Act, 6c, in case of a continuing offence, 
a further penalty for every day during which such 
offence shall continue after notice from the 
Coimty Council. By sect. 107, no person is 
liable to a penalty unless the complaint has been 
made within six months next after the commission 
or discovery of sucli offence. Resp. was own<‘r 
of a buildup of a height prohibited by sect. 85. 
No proceedings were taken against him in i*<'6i)cct 
of the erection of the buUdIng. More than six 
months after the completion of the building the 
London County Council served a notice, requhing 
him to comply with the law with respect to the 
building, subject to the penalties provided by 
the sect., & afterwards summoned him for penalties 
for each day after the date of the notice : — Held ; 
the continuance at a i)rohibited height, after 
notice, of a building already erected was a con- 
tinuing offence within the Act, 6£, complaint 
having been made witliin six months next after 
the commission or discovery of the offence, 
resp. was liable. —London Coiinty Council 
W oKLEY, [1894] 2 Q. B. 820 ; 03 L. J. M. C. 218 ; 
71 L. T. 487 ; 50 J. P. 203 ; 43 W. R. 11 ; 10 
T. L. R. 652 ; 18 Cox, C. C. 37 ; 10 R. 510, D. C. 

Annotation : — Refd. Hull V. L. V. C. (1901), 84 L. T. 100. 


Sub-sect. 14. -Breaking up Sticeets. 

See Metropolitan Paving Act, 1817 (c. xxix), 
ss. 11-23 ; Metropolis Management Act, 1855 
(c. 120), ss. 109-113; Metropolis Management 
(Amendment) Act, 1802 (c. 102), s. 82. 

Supply of electricity .] — See Electric Lighting, 
Vol. XX., pp. 201, 217, Nos. 18, 108, 

Supply of gas .] — Sec Gas, Vol. XXV., pp. 471 
et eeq. 

Supply of water.]— 5ce Water Supply. 

Construction & working of railways.] — See 
Railways. 

Construction of sewers & drains .] — See Sewers & 

DltAlNS. 

Construction of telegraph & telephone lines.] — 
See Telegraphs & Telephones. 

Construction of tramways & light railways.] — 

See Tramways & Light Railways. 


Sub-sect. 15. — Lighting Streets. 

See Metropolis Management Act, 1855 (c. 120), 
8. 130. 

2188. Unfinished road on private property.] — 


An unfinished road, in a parish mentioned in 
Metropolis Management Act, 1855 (c. 120), 
Sched. (A), containing inhabited houses along 
part of it, communicated, at one end only, with 
another road containing houses placed singly at 
long intervals. The soU of such unfinished road 
was private property ; & the road itself had not 
been dedicated to the public. The vestry of the 
parish refused to light the road under sect. 130 
[of the Act] . On a motion for mandanvua to compel 
them to do so, the ct. discharged the rule, on the 
ground that the vestry were not bound to treat 
the road as a street under sects. 130, 260. — 
R. V. St. Mary, Islington, Vestry (1858), E. B. 
& E. 743 ; 22 J. P. Jo. 383 : 120 E. R. 687. 

2187. Accident owing to insufficient llghtllig — 

Liability of council for negligence.] — A vestry 
having the charge of the lighting of a parish 
turned out some of the lights before daylight. 
A jury found that an accident occuri'ed owing to 
the lights being out. Tlio county ci. judge 
found that the vestry had lawfully exercised their 
discretion to tiun out the lights under the latter 
part of sect. 30 of Metropolis Management Act, 
1855 (c. 120), ifc were not liable for non-feasance. 
On appeal it was submitted that they were liable 
for misfeasance in turning out some of the liglits 
that had already been lighted : — Held : the county 
ct. judge was right. — Y oung v, St. Mary’s, 
Islington, Vestry (1890), 00 J. P. 821 , D. 0. 
Annotations WoClolland r. Manchoistop Corpn., 

[1912] 1 K. H. 118 ; Sheppard v. GIohhop Uojpn., [1921] 

3 K. B. 132. 

2188. Unllghted street refuge.] -Pltf’» 

a taxicab driver, was driving his cab at nigb^ 
along a street which was under the control 
defts., a borough council, A the cab collided with a 
refuge & was damaged. The refuge was generally 
lighted by a lamp controlled by a lighting co., 
but in an action by pltf. against defts. for 
negligence the judge found that though at the 
time of the accident the light was out there was 
nothing U) show how it came to be extinguished, 
& that there was no evidence of negligence on 
the pai’t of defts. or of the lighting co. ; — Held : 
on the facts there was evidence to justify the 
judge's finding. — ^B rown v. Lambeth Borough 
Council (1915), 32 T. L. Jt. 01, D. C. 

2189. — — - .] — Under Metropolis 

Management Act, 1855 (c. 120), s. 130, defts. were 
under a duty to light the streets within tlieir 
distri(;t. Under sect. 108 of the Act tliey hod 
power to erect street refuges. The liglit on a 
refuge erected by defts. was erratic because, 
owing to the restrictions of the lighting system 
due to war conditions, it was difficult to maintain 
electric pressure. On Mar. 20, 1917, it was 
alight at 0.30 p.m., it was not alight at 7.30 p.m., 
& it was alight at 8.15 p.m. Subsequently pltf.’s 
driver drove his taxicab on to the refuge, the light 
being then out, & the cab sustained damage. 
A jury found tliai defts. were negligent in omitting 
to maintain a danger lamp on the refuge : — Held : 
there was evidence of negligence. — ^B aldock v. 
Westminster City Council (1918), 88 L. J. K. B. 
502 ; 120 L. T. 470 ; 83 J. 1\ 98 ; 35 T. L. R. 
188 ; 17 L. G. R. 190, C. A. 

Annotaiions : — Coasd. Carpontpr v. 1*1 us bury B. C., [1920] 

2 K, B. lOA. field, bhoppard v. Giosbop Corpn., [1921] 

3 K. B. i:{2. 

2190. .] — Metropolis Management 

Act, 1855 (c. 120), s. 130, provides that “ every 
vestry & district board shall cause the several 
streets within their parish or district to be well 
& sufficiently lighted, & for that purpose shall 
maintain, or set up & maintain, a sufficient 
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Sect, 1. -- Metro poliian : Sub-secta, 15, 10, 17, 18, 19, 

20, 21 

number of lamps in every such street, A; shall 
cause the same to be lighted with gas or otherwise, 
A to continue lighted at & during such time as 
such vestry or board may think fit, necessary, 
or proper : — Held : under this sect, the obligation 
of the local authority as to any particular street 
is to ensure that it is well & sufficiently lighted. 
Where an acrid(*nt is alleged to have been due to 
tlie sufiicient light provided for a street it is for 
the tribunal of fact to determine whether the 
statutory obligation of the local authority has been 
complied with ; it is not enough for the local 
authority to say that in their discretion they 
c{)nsidercd that the lighting actually provided 
was sufficient. — ( ^aiii’entior v. Finsbury IloRouaii 
Council, [1920] 2 K. B. 195; 89 L. J. K. B. 554; 
m L. T. 299 ; 84 .1. T. 107 ; 04 Sol. Jo. 420 ; 18 
3 ^, 0,n, 870. 

Anmialum Reid. HhcDi.ard r. (llosHon Corim., 11921] 

3 K. JL 132. 

By electric light.] — Sec Elkgtrio 3uIGiitino» 
Vol. XX., p. 219, Nos. 115, 110. 

By gas.] — Sec Gar, Vol. XXV., pp. 491 ci aeq. 


Sub-sect. 10.— Post^. and Kaius. 

Sec Metropolitan Paving Act, 1817 (c. xxix), 
s. 58 j Mctiopolis Management Act, 1855 (c. 120), 

2191. Vacant ground -Exposed & dangerous 
place.] — Metropolitan Paving Act, 1817 (c. xxix), 
s. 58, authorises the comrs. or trustees, etc., 
having the control of the pavements of the streets 
A piiblic places in any parochial or other district 
within the jurisdiction of the Act, to cause posts 
of wood, stone, or iron, to be set up near or adjoin- 
ing to the foot pavements in such part, etc., as 
they should judge necessary. It also authorises 
them to set up posts A rails near or adjoining to 
any vacant ground or other exposed A dangerous 
place abutting upon or adjoining to any of the 
streets or public places in such parochial or other 
districts, t»tc., for the purpose of preventing 
accidents A casualties. Deft., the clerk to the 
comrs. of paving, having fixed two posts A an 
iron rail adjoining to a certain yard or space : — 
Held: he had exceeded the autliority given by 
tJio stat ute, inasmuch as the yard or space ad join- 
ing to uhich tljc posts A rail had been fixed, was 
not, from what appeared in the case submitted for 
the opinion of the ct., vacant ground, or an exposed 
A dangerous place. 

Semhle : the casiiahies A accidents, for the 
3)rev<'ntion of which the authority was given, are 
such as affect the public, not such as operate as a 
nuisance to a private individual, A for which the 
law h/is i)i*ovid(‘d the party with a remedy. — 
ruLLEH V. Taylor (1837), fi L. J. O. P. 275. 

2192. Market— Protection of public rights of 
way— Effect of MetropoUs Management Act, 1885 
(c. 120), s. 91. 1 — A district board of works, under 
the jiowei's conferred by Metropolitan Paving 
Act, 1817 (c. xxix), s. 58, A Metropolis Manage- 
ment Act, 1855 (c, 120), s. 108, threatened to erect 
posts by the side of public footpaths along the 
l^ublic i-oads leading into the area of S. market, 
in 01x1 or to preserve the rights of the iiublic A 
to insure the safety of foot passengers. It was 
X>roved that this would seriously interfere with the 
access to the market, which had been recently 
enlarged by tlirowing into it the site of hous4 
which had been pulled down belonging to pltf. : — 


Held : such an exercise of the board’s powers 
would bo an interference with the ** rights A 
privileges vested in pltf. in reference to a market ” 
within the exception contained in Metropolis 
Management Act, 1855 (c. 120), s. 91, A an 
injunction was granted restraining the proposed 
action of the board. — Horner v, WniTKCHAPEL 
Board of Works (1883), 55 L. J. Ch. 289 ; 53 
L. T. 842, 0. A. 


Sub-sect. 17. — Sanitary Conveniences. 

See Public Health (liondon) Act, 1891 (c. 76), 
ss. 44, 45 ; Ixindon County Council (General 
Powers) Act (c. exxx), s. 66 ; Public Health. 

2193. Public lavatory under road — Vesting of 
subsoil in sanitary authority.] — A sanitary 
authority who, under the powers conferred by 
the Public Health (Tjondon) Act, 1891 (c. 76), 
provide A maintain a public lavatory under a 
road, liave, by reason of the vesting in them, by 
sect. 41 of the Act, of the subsoil of the road, such 
right of ownership in the lavatory as to render them 
liable to be charged with land tax in respect of it. — 
Westminster Corpn. v, Johnson, Westminster 
C oRPN. r. Fuller, [1904] 2 K. B. 737 ; 73 
L. J. K. B. 774 ; 91 I*. T. 334; 08 J. P. 549 ; 
53 W. K. 4 ; 20 T. L. li, 701 ; 2 L. G. B. 1378, 
C. A. 

Annotaiions : — Apprvd. London Land Tax (\mir. v. C. L. lly., 
[1913] A. C. 391. Mdntd. YHtradyfodwK ic Pontypridd 
Main Sewerogo Board r. BeiiBled, (1907 J 1 K. B. 490 ; 
AhBOclaied NowspaperH v. London Corpn., 11910] 2 A. C. 
429. 

2194. Construction of subway.]— In pro- 

viding sanitary conveniences under Public Health 
(London) Act, 1891 (c. 76), s. 44, the sanitary 
authority must use their statutory i)owcr8 bond 
fide A reasonably, A if they so act their discretion 
as to the mode of acting cannot be int(»rfered 
with. Wliere the coiivenience.s ai’O so prcjvided 
under a street with a subway it is no obj or tion that 
the public can use the subway as a means of ])assing 
from one side of the street to the other. — West- 
minster CvoupN. V. London A North Western 
By. Co, [1905] A. C. 426; 74 L. J. Ch. 629 ; 
93 L. T. 143 ; 09 J. P. 425 ; 54 W, K. 129 ; 21 
T. li. B. 686 ; 3 L. G. B. 1120, 11. li. 

AnnoUtI Km 8 :-~Consd, B. v. Brighton Corpn., Ex p. fehoo- 
mnith (1907), 90 L. T. 7(52. Mentd. Conron v, L. C. C., 
11922] 2 Ch. 283. 


SUB-SKCT. 18. — IIUAIIDINGS. 

Sec Metropolitan Paving Act, 1817 (c, xxix), 
8. 75 ; Metropolis Management Act, 1855 (c. 120), 
ss. 121 124 ; London County Council (General 
Powers) Act, 1890 (c. eexliii), s. 32. 

2195. What is a hoarding — Not ladder erected 
against house.] — A surveyor appointed under 
Metropolitan Paving Act, 1817 (c. xxix), has no 
right, under sect. 75 of the Act, to remove a ladder 
placed against a house for the purpose of white- 
wasliing it, for that sect, applies only to the erection 
of hoards or scaffoldings, or to the placing of 
posts, bars, rails, or boards, by which an inclosui*e 
18 made. — Davey v. Warne (1845), 14 M. A W. 
199 ; 15 L. J. Ex. 253 ; 5 L. T. O. S. 242 ; 10 
J. P. 107 ; 153 E. B. 448. 

Anmialiun : — ^Mentd. Bonny v, Beunott (1890), ii W. U. 

333. 

2108. Licence to erect hoarding — For how long 
granted.]— The Comrs. of Sewers of the City of 
London have powers under City of London Sewers 
Act, 1848 (c. clxiii), to grant a licence to any 
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g orson who is about to build or pull down any 
ouse, wall, etc., to ercnit a hoard or fonco, which 
licence is to state the name of the sti'oet in which, 
& the purpose for which, it is to be made & the 
time for which it is to bo permitted to contmue ; 
& for every such licence a fee is to be paid to them 
a,ccording to a scale to be prepared by them, to 
be regulated with reference to the space of ground 
to be enclosed, & the length of time for which it 
is to continue, not in any case exceeding £10. 

A., having contracted to erect a large building 
which would take two years in its erection, apidied 
to the comrs. for a licence to erect a hoarding to 
enclose the space, which hoarding would run into 
four streets. The comrs. refused to grant a licence, 
except upon the terms that there should be a 
distinct licence for the hoarding in each of the four 
streets, that it should continue for two months, 
that a fee of £10 should be paid for each licence', 
& that no placards or other materials for advertis- 
ing should be placed against the said hoard : -- 
Held : (1) the comrs. ought not to have recpiired 
four licences for the hoarding, but only one licence ; 
^2) they ought not to have limited the duration of 
the licence to two months, but should have granted 
the licence for such a length of time as would be 
reasonably requisite for the erection of the build- 
ing ; (il) they had no right to impose the condition 
that no placards, etc., should be placed against 
the said hoard. — li. v. London Srweus Comrs., 
p. Brass (18701, 22 L. T. 582. 


Sub-sect. 10. Vaults ttnder Streets. 

See Metropolis Management Act, 1855 (c. 120), 
ss. 101, 102. 

2197. Cellar under street— Roof formed by flag- 
stones — Duty of local authority to repair.] —By 

Metropolis Management Act, 1855 (c. 120), s. 90, 
all jjavemerds are vested in & are under the 
management & control of the vestry of the parish 
in which they are situate, & by sect. 1 02 all vaults, 
arches, & cellars made either before or after the 
commencement of this Act under any street, & all 
opening into the same in any such street, shall 
be repaired kept in pi*oper order by the owners 
& occupiers of the houses to which the same 
respectively belong. 

Applt. was the owner of a house which in front 
of it had an area & cellars. The cellars were formed 
of brick walls, one of which was the outer wall of 
the area, & the other ran parallel with such outer 
wall at a distance of 11 feet 0 inches. There were 
also two thin partition walls at right angles to 
these brick walls, separating the cellars of each 
house. Extending from the outer wall of the area 
to the wall which ran parallel with it were large 
flagstones, the ends of which rested on the walls 
in question ; they formed a covering to the cellars, 
which without them would have been open at the 
top. The outer or upper surface of these flagstones 
haid been used by the public as a footway from the 
time they had been laid down, & had been worn 
out by the traflic over them : — Held : the cell^ 
in front of applt. ’s house was not a cellar within 
the meaning of sect. 102, which applied to cellars 
which were a complete construction in themselves, 
arched over & with roofs independent of the pave- 
ment ; & the vestry of the parish were bound to 
repair the flagstones as part of the pavement. — 
Hamilton v, St. George, Hanover Square 
(1873), L. R. 9 Q. B. 42 ; 43 li. J. M. C. 41 ; 29 
1m T. 428 ; 38 J. P. 405 ; 22 W. R. 80. 

Refd. White v. Bindley L. B. (IST.'i), L. K. 

10 Q. B. 219. 


Sub-sect. 20. — Subways. 

Sec Metropolitan Subways Act, 1868 (c. Ixxx) ; 
London County Council (Subways) Act, 1803 
(c. ccii) ; Jhiblic Health (fjondon) Act, 1891 
(0. 76). 

2198. Pipe subways — What is ** water company ** 
— London County Council Subways Act, 1893 
(c. ccii).] — A CO., which supplies hydraulic 
pressure by water mains, is not a water co. within 
the exemption in sect. 5 of above Act. It is not, 
therefore, to bo charged by the London C'ounty 
Council, for the use of the council’s subways on the 
reduced scale applicable to “ a water or gas co. 
having statutory powers to break up streets. — 
London County Council r. London Hydraulic 
Co. (1898), 02 J. P. 220 ; 11 T. L. R. 301 ; 42 
Sol. Jo. 362, C, A. 

Subway for foot passengers.] See No. 2191, anfe» 


Sub-sect. 2 1 . — Naming op Streets and Altera- 
tion OF Numbers. 

See, now, liondou Building Act, 1894 (c. ccxiii), 
ss. 32-38, 200 (11) (j). 

2199. Provisions as to City of London -Metro- 
polis Management Act, 1855 (c. 120), s. 141.J — 

Where two statutes give authority to two public 
bodies to exercise })owers which cannot ('onsisiently 
with the object of the legislature) co-exist, the 
earlier must iiocessarily bo repealed by the later 
statute. City ol liondon Sewers Act, 1848 
(e. clxiii), s. 145, as to the naming of streets ^5 
numbering of liouses in the city of Jjondon, is 
repealed by the general provision for tliat j)in’pobo 
contained in st'ct. 141 of the above Act. — Daw v. 
Metropolitan Board op Works (1862), 12 (’. B. 
N. S. 161 ; 31 L. J. C. P. 223 ; 6 L. T. 353 ; 26 
J. P. 807 ; 142 E. R. 1104; aub nom, Dow ?». 
Metropolitan Board op Works, 8 Jur. N. S. 
1040. 

2200. Alteration of name.] — By Metropolis 
Management (Amendment) Act, 1862 (c. 102), 
s. 87, the Metropolitan Board of Works may alter 
the name of any street, etc., to any other name ; 
but by sect. 57 of Metropolis Management Act, 
1855 (e, 120), the later Act having to be construed 
with it, no resolution of such board is to be revoked 
or altered at any subsequent meeting, unless such 
subsequent meeting be specially convened for tlie 
purpose. The Metropolitan Board of Works having 
ordered that a certain road should bo called by a 
different name, which was accordingly carried out, 
they subsequently, but not at any meeting specially 
convened for the purpose, again altered tlie name : 
— Held : such second order was invalid. — Hooby v. 
8t. Mary Abbots, Kensington, Vestry (1871), 
35 J. P. 343. 

See^ noWf Tendon Building Act, 1894 (e. ccxiii), 
88. 34, 35, 


Sub-sect. 22. — Excavation. 

See Metropolis Management (Amendment) Act, 
1890 (c. 06), ss. 6-9. 

2201. Conditions as to excavations in new street 
— Powers of local authority.] — Under Metropolis 
Management Amendment Act, 1890 (c. 66), s. 6, 
where a street has been laid out or is intended U) 
be laid out on land on which no excavation has as 
yet taken place, the vestry or district board has 
no power absolutely to prohibit excavation to a 
greater extent than that allowed by the saving 
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Sect. 1. — Metropolitan: Suh-sccts, 22, 23 <&: 24. 

Sect . 2: S^th-sects. 1, 2 <6: 3.] 
clause, but can only impose conditions as to the 
levelling & making a proper foundation for the 
street. — Wandsworth District Board v. Bird, 
ri892J 1 Q B 481 ; 61 L. J. M. C. 97 ; 60 L. T. 
376 ; 56 J. P. 280 ; 40 W. Jl. 404 ; 8 T. L. li. 
270, D. C. 


Sub-sect. 23. — Demolition of Buildings. 

See Metropolis Management Act, 1865 (c. 120), 
s. 70. 

2202. Failure to give notice of intention to build 
— Power of local authority to demolish building — 
Right of owner to be heard.) — Metropolis Local 
Management Act, 1855 (c. 120), s. 76, impowers 
the district board to alter or demolish a house, 
where the builder luis neglected to give notice of 
his intention to build seven days before proceeding 
Ui lay or dig tlie foundation Held : this does not 
impower them to demolish the building, without 
lirst giving the party guilty of the omission an 
opi)ortunity of being heard ; & sect. 211, which 
gives an appeal to th(‘ Metropolitan Board of 
Works, does not i)revent the builder or owner of 
the premises from suing them for so doing.- 
(JoovEH V, Wandsworth Board of Works (1803), 
14 C. B. N. S. 180 ; 2 New Rep. 31 ; 32 L. J. C. P. 
186 ; 8 L. T. 278 ; 9 Jur. N. S. 1155 ; 11 W. R. 
640 ; 143 E. R. 414. 

Jwwo/rthoww Consd. Brutton v. HI. George’s, Ilaimvei 
Square, VoHt ly (1 871 ), h. 11. 13 Eq. 330. Apprvd. & Apld. 
Hopkins V. Smethwick L. B. (1890), 24 Q. B. J). 712. 
Expld. St. .lamoH & St. John, Glerkcmvcll, Vestry v, Feary 
(1890), 24 Q. B. J). 703. Consd. A.-G. v. Hooper, I1893J 
3 Oh. 483 : ronsctl 1^, D. O. v. (Tu^^for(l (1903), 67 J. V. 
309. Retd. Jic Brook, Dclooinyn & Badart (1864), 16 
0. B. N. S. 403 ; Checthani v. Manchester Gorpn. (1875), 
!j. Ji. 10 G. P. 219 ; L. 5: S. W. By. v, Flo^ver (1875), 1 
(’. P. I). 77 ; Masters v. Pontypool L. G. Board (1878), 9 
Gh. ]). 677 ; Smith v. R. (1878), 3 App. Gah. 614 ; H. t\ 
Aspiuali (1885), 1 T. Jj. It. 605 ; Polnnson v. Sunderland 
Gorpn., 1 1899 J 1 Q. B. 751. Mentd. Thorbuni v. Barnes 
(1867), L. 11. 2 C. P. 381 ; R. r. L. G. Board & Tajlor 
(1882), 52 1j. j. M. (I 4 ; Fishor v, Jackson, [1891] 2 Gh. 
84 ; St. Mary, Battersea, Vestry v. Count> of I^ondon^ 
Brush Provincial KUjctiic Liffhting Co., |1899J 1 C’h. 474. 


manner ; & sect. 103 enacts that expenses directed 
to be recovered in a summary manner may be 
recovered in manner directed by Summary Juris- 
diction Act, 1848 (c. 43). Sect. 11 of the latter 
Act, enacts that, where no time is limited for 
making a complaint by the particular Act under 
which the matter of complaint arises, the complaint 
shall be made “ within six calendar months from 
the time when the matter of such complaint 
arose. The comrs. [under the Building Act] 
having incurred expense under sect. 73, demanded 
payment of the owner of the structure, who refused 
to pay : — Held : the six months were to be 
reckoned from the demand & refusal, not from the 
incurring of the expense. — Labalmondibrb v, 
Addison (1858), 1 E. & E. 41 ; 28 L. J. M. C. 25 ; 
23 J. P. 261 ; 5 Jur. N. S. 431 ; 120 E. R. 823. 


AniMiaiiom : — Consd. While v. Colaon (1881), 46 J. P. 666. 
Expld. Pool & Forden Highway Board v. Gunning (1882), 
51 Ji. J. M. G. 49 ; Corbett v. Badger, 11901] 2 K. B. 278. 
Reid. Eddloston v. Francis (1860), 7 O. B. N. B. 668 ; 
Urwo V. Hunt (1877), 2 Q. B. D. 389 ; Elliott v. RuBsell. 
[1902] 2 K. B. 748. 

2204. Recovery of surveyor *s fees — ^London 

Building Act, 1894 (c. ccxiii), s. 157 — Summary 
Jurisdiction Act, 1848 (c. 43), s. 11.] — By sect. 
157 of London Building Act, 1894 (c. ccxiii), it is 
enacted that at the expiration of fourteen days 
after the roof of any building surveyed by a district 
surveyor has been covered in, he shall be entitled 
to receive the fees due to him from the builder 
or from the owner or occupier of the building, & 
if any such builder, owner, or occupier refuses to 
pay the fees, they may be recovered in a summary 
manner on its being shown to the satisfaction of the 
ct. that a proper bill specifying the amount of the 
fees was delivered to him : — lield : the period of 
limitation fixed in snch a case for taking pro- 
ceedings by sect. 1 1 of Summary Jurisdiction Act, 
1848 (c. 43), does not begin to run until the hUl 
has been delivered to the party from whom the 
fees arc sought to be recovered in a summary 
manner. — Corbett v. Badger, [1901] 2 K. B. 
278 ; 70 L. J. K. B. 640 ; 84 L. T. 602 ; 05 J. P. 
562 ; 49 W. R. 539 ; 17 T. L. R. 474 ; 45 Sol. Jo. 
485, 1). C. 


Sub-sect. 24 — Recovery of Expenses by 
Local Authority. 

2203. Time within which proceedings must bo 
brought — Recovery of expenses of removing 
dangerous structure — Metropolitan Building Act, 
1855 (c. 122), s. 73 — Summary Jurisdiction Act, 
1848 (c. 43), s. 11.1— Sect. 73 of Metixjpolitan 
Building Act, 1855 (c. 122), authorises the comrs. 
under that Act, in certain coses, to take down, 
repah’, or otherwise secure, dangerous structures ; 
& enacts that the expenses incurred by them shall 
be paid by the owner of the structure. No time 
for making complaint in respect of the expense is 
limited by this Act. Sect. 97 (6) enacts that 
those expenses may be recovered in a summary 

PART XIII. SECT. 2. SUB-SECtTi. 

b. Control conferred by statute — 

Effect on ownership of «oiZ.] — ^Mel- 
bourne Gorporatlon Act, 1850, confers 
on tho oorpn. a limited control over 
private streets, courts, or alleys within 
the city, but does not alter or affect the 
ownership of such street, court, or alley, 
or oroato any rights over tho same. — 

Moubaat, Rowan & Hicks t?. Drbw 
(1898), 62 L. J. r. 0. 81.— AUS. 

0 . To what roads applicaibUA 

—The right vested in a municipal 


Sect. 2.— EXTRA METROPOLITAN. 

Sub-sect. 1. — Vesting and Control of 
Streets. 

Sec Town Improvement Clauses Act, 1 847 (c. 34), 
ss. 47, 51, 63, 55, 56; Public Health Act, 1876 
(c. 56), ss. 149, 153, 160, 179, 180, 308 ; Public 
IJealth Acts Amendment Act, 1907 (c. 53), ss. 19, 
20 28. 

2205. Wilfully taking up pavement — Towns Im- 
provement Clauses Act, 1847 (c. 34), s. 56.] — F, 

being bound by covenant in his lease to lay down 
pavement, ordered his pavier to lay down Rowley 
ragstone, being under the impression he was boimd 
to use that material. W. informed F. that he was 
not bound to use Rowley ragstone, Aj recommended 

quontly mtood. their road to the 
counties of Lincoln & Welland, which 
counties at a later dato took an absolute 
conveyance, & by bye-law assumed it 
as a county roim ; they afterwards 
passed a bye-law requiring the 
respective townships, defts. being one 
of them, through which tho road 
passed, to keep the same in repair : — 
Held: the road never vested in or 
beoamo a county road within the 
statute, but was one acquired A held 
by the county as assignee of & with all 
the duties & obligations of the road co. 


oorpn. by 46 Viet. c. 18 to convert into 
a public highway a road laid out by a 
private person on his property, can bo 
exorcised only in respect to private 
roads, to tho use of which the owners 
of property abutting thereon were 
ontitled. — Goodebuam v. Toronto 
(Gity) Gorpn. (1895), 25 S. C. R. 246. 
—CAN. 

d. Purchase of road from 

company .] — A co. formed under the 
Joint-Stock Road Cos. Aot in several 
townships, including defts., subse- 
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blue brick, & undertook to indemnify P, against 
the consequences of taking up the former ^ 
substituting the latter, which F. agreed to on 
Monday* T^e first pavement was, in pursuance 
of the original order, laid down on Tuesday 
morning, & approved of by the borough surveyor 
(the control of the pavement being vested in the 
town council), but it required to lie two days to 
consolidate. On Wednesday morning W. took it 
up, & substituted blue brick i — Held : W. having 
obtained authority to replace the first pavement 
before it was laid down, the justices properly 
refused to convict W. of the offence of wilfully 
taking up pavement within above sect. — Till v. 
Wauceb (1860), 24 J. P. 774. 


Sub-sect. 2, — ^Widening and Improvement. 

See Public Health Act, 1875 (c. 65), s. 154 ; 
Public Health Act, 1925 (c. 71), ss. 33-35. 

2206. Purchase for widening & improvement — 
Power to sell or exchange portion of existing 
highway.] — ^Before a high road, which is not a 
street within Towns Improvement Clauses Act, 
1847 (c. 34), & Public Health Act, 1875 (c. 55), 
can be obliterated & dealt with as no longer a 
highway, it is necessary to obtain a decision A; 
order of a ct. of quarter sessions to that effect. 
The highway comrs. for B. diverted, altered, & 
widened a high road named P. lane, but did not 
obtain a decision & order of quarter sessions 
obliterating A altering the status of the old road 
condemned by them. This high road was not a 
street with continuous rows of houses on either 
side, but was in a suburb of a town with detached 
mansions at irregular intervals, A on one side there 
ran a garden w^. The comrs. gave in exchange 
to P., deft., a considerable portion of the old road, 
A allowed him to advance A erect his gaiden wall 
over it, so that for some distance it bordered upon 
A touched one side of the new road. O., prosecu- 
tor, complained that tliis wall lessened the value 
of his property by damaging his frontage, A 
alleged that the comrs. were not legally authorised 
to sell or exchange to deft, the poHion of the old 
road, A the latter was not entitled to build the 
wall, but was infringing the rights of the public. 
C. not succeeding in his complaint indicted P. for 
unlawfully A injuriously obstructing the highway, 
A formal verdict of guilty against P. was entered 
for the Crown, A the question of law involved was 
reserved for the consideiation of the full ct. 
Held : the verdict was right, A, as the locus in 
quo was not a street within the meaning of the 


Acts of 1847 A 1876, the comrs. not having applied 
to the ct. of quarter sessions for an order obliter- 
ating the highway were not empowered to exchange 
or sell to deft, such portion of the highway, A 
deft, was not legally authorised to erect the wall 
in question. — R. v, Platts (1880), 49 L. J. Q. B. 
848 ; 43 L. T. 159 ; 44 J. P. 765 ; 28 W. B. 
916, D. 0. 

2207. Discretion of local authority— Method of 
paving road.] — The ct. refused to order a writ 
i of certiorari to issue to "briuR up &• qusAh. certaVu 
resolutions of the corpn. oi li. tor the •paym ent ot 
two sums of money for paving a road with tara^iC, 
the corpn. having bond fide arrived at the conclusion 
that the work would improve the highway tor 
by the inhabitants of, A visitors to, the borough, 
although the occasion of the work was to enahlo 
the Automobile Club to hold their meeting for 
motor car speed trials at B. R. v* Brighton 
Corpn., Exp* Shoosmith (1907), 96 L. T. 762 ; 71 
J. P. 265 ; 23 T. L. R. 440 ; 61 Sol. Jo. 409 ; 6 

L. G. R. 684, 0. A. . ^ rr 

Acquisition of consecrated burial ground — ^To 
whom faculty granted.] — /8cc Ecclesiastical Law, 
Vol. XIX., p. 356, No. 1727. 

Whether allowed.]— iS'cc Burials, Vol. VII., 

pp. 555-557, Nos. 324-333. 


Sub-sect. 3.- Making up and Repair op 
Streets. 

2208. Paving under Town Improvement Clauses 
Act, 1847 (c. 34), s. 53— “ Theretofore made 
good.] — The word “ theretofore ” in above sect, is 
to be construed in its ordinary grammatical sense, 
A refers to streets which have at any time been 
well A sufficiently paved A flagged, or otherwise 
made good to tlie satisfaction of the comrs., A 
not to the state of such streets at the time of the 
passing of the special Act, incorporated with the 
general Act. Tliereforo, where a si reel, which was 
a public highway, liad once been put in good 
repair, but which, at the time of tlie passing of the 
special Act, was out of repair ; — Held : the comrs. 
had no power, under sect. 63 of the general Act, 
to do the necebsaiy repairs, A cliai-ge the expenses 
on the adjoining occupiers. — Great Western 
Ry. Co. V. West Bromwich Improvement (^omrs. 
(1859), 1 E. A E. 806 ; 5 Jur. N. S. 10.54 ; 120 
E. R. 1113 ; sub nom, R. v. Great Western Ry. 
Co., 28 L. J. M. C. 246 ; 7 W. R. 432. 

2209. .] — lu 1667 a local Act was 

passed which incorporated Town Improvement 
Clauses Act, 1847 (c. 34), s. 63. In 1874 applts., 


which constniotcd it, A the county 
could not throw the duty of repairing 
on tho deftB. — R. v. Louth Corpn. 
(1863), 13 C. P. 015— CAN. 

©. JiigfU of munic^paltiy to 

transfer control.h—A township corpn. on 
which has devolved a portion of a 
public road situate within its territorial 
limits, relinquished by the minister of 
public works under 3i Vict. c. 12 (D.), 
8. 52, cannot authorlBO another town- 
ship corpn. to assume control of A 
keep in repair such portion of the road, 
nor can the latter township assume tho 
road. — Siirra v. Ancaster Township 
Corpn. (1890), 27 O. K. 276 ; 23 A. R. 
596.— CAN. 

f. .] — The right of a oty. coun- 
cil, under Highway Improvement Act, 
R. S. O., 1914, c. 40, to assume 
highways lor the purposes of the Act, 
is not confined to highways in town- 
ships. — ^Meeritton Villaok t?. Lin- 
coln County (1918), 41 O. L. R. 6. — 
GAN. 


PART XIII. SECT. 2. SUB-SECT. 2. 

22071. Discretion of local nuthorUv — 
Method of pomng road .] — Tho corpn. 
having, with the consent of the pi opei ty 
owners interested, passed a bye-law 
for the improvement of a thoroi^hfaro 
by Bpcclflod methods, departed from 
those metiiods A proceeded to conHtruc t 
the thoroughfare in another manner. 
The property owners to be assessed 
brou^t action to compel the corpn. 
to carry on the work in accordance 
with tho bye-law : — Held : the corpn. 
having passed a bye-law for the 
construction of a certain class of road, 
they were contravening the provisions 
of that bye-law by constructing a 
different kind of road, A the property 
owners to be assessed had a right 
to object. — A rbuthnot v, Victoria 
(City) Corpn. (1910), 15 B. C. R. 209. 
-UAN. 

PART XIII. SECT. 2* SUB-SECT. 8. 

g. Who must repair.] — A road, 


which ran through W. was pait of a 
macadaniiBod rood mode by tho 
Govt, before 13 A 14 Viet, c. 14, A 
afterwards transferred to plIis. — 
Htld : under 13 A 14 Viet. cc. 14 A 15, 
the corpn of the town were bound to 
repair that portion of It within their 
limits. — PoRf Whitby, Hougoo, Km- 
coB, A Huron Uoau Co. v. Whitby 
Town (1859), 18 U. C. R. 40. — CAN. 

b. .]— xrwin V. Bradford Vil- 

lage: (1872), 22 C!. P. 18, 421. — CAN. 

k. .1 — Upon a road, not a 

regular road allowance, but formed of 
land given by tho owners thereof for 
their general convenience, statute 
labour had been performed for some 
time under tho regular pathmaster, A 
the public funds expended //fZd .• the 
roau must be considered to be under 
the cliarge of tho municipality, so os 
to render them liable for its state of 
ropolr. — G ilchrist v. Carden Town- 
8IIIP (1876), 26 C. P. 1. — CAN. 

l. .]— Dofts. purchased a rood 
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Sect. 2 . — Extra metropoliian : Sub-secia. 3 <fi: 4, A. 
(g), {h) dr (c).] 

in their capacity as the coi^n. of P.» bought some 
land of resps. aWtting upon a country high 
within the district to which the local Act appli^i 
ii, in pursuance of an agreement then made with 
resps., at their own expense widened & improved 
the road & laid out a footpath along the side, & 
gravelled, channelled, & kerbed the footpath. In 
1S79 applts., in their capacity as the urban 
authority, paved & flagged the footpath & sought 
to recover the expense of so doing from resps. as 
adjoining owners under the powers of sect. 63. 
The jury found that before the paving & flagging 
in 1879 the road was not a street in the popiilar 
sense of the term, & that the footpath had been 
“ made good within sect. 63 : — Held : resps. 
were not liable, upon the ground that the footpath 
had been “ theretofore made good ” within sect. 
53, but without deciding whether the road was a 
street ” within that sect. 

The word “ theretofore ** in sect. 63 refers to the 
period before the work is done by the comrs., not 
to the period before tlio passing of the special 
Act. — Portsmouth Corpn. v. Smith (1885), 10 
App. Cas. 364 ; 64 L. J. Q. B. 473 ; 53 L. T. 394 ; 
49 .1. P. 076, H. L. ; affg. (1883), 13 Q. B. D. 184, 
0. A. 

Anywioi'uma : — Retd. K. v. Binnup (1880), 50 J. I‘. .508; 
.Towett 11 Idle L. H. (1887), 57 L. T. 028 ; lilchatdH v. 
KoHSick (18S8), 57 L. J. M. V. 48 ; FomMck v. CToydon R. 
K. A., flSOlJ 2 Q. n. 21(1 ; Dcibv Oorpn. v. OrudKinge, 
[1894] 2 Q. B. 496; Barry & C'adoTtor L. B. v. Parry, 
(^18j)5i^2^Q. B. 110 ; Crump v. Chorloy Corpn. (1908), 72 

2210. Highway repairable by inhabitants at 

large.1 — The words “ public highw^ay ” in above 
sect. Include a public highway whether it is repair- 
able by the innabitanls at large or not . — ('rump 
V. (liORLEY Corpn. (1908), 98 L. T. 805 ; 72 ,T. P. 
334; 6L. G.B.782. 1) ('. 


SuB-RKCT. 4 . — Making ui* and Paving 
Private Streets. 

A. Under Public Health Acts. 

(a) Powers of Rural Authority. 

See Public Ilealih Act, 1875 (c. 65), ss. 150, 276 ; 
Public Health Act, 1925 (e. 71). 

2211, Order ol Local Government Board — I 
Whether road or street~How lar conclusive.!— 
Applt, owned premises fronting upon a road, 900 
feet long, which had several liounes in it on the 
south side but none on the north. By an order of 
the Ix)cal (lovemmeiii Board, Public Health Act, 
1875 (c. 55), B. 150, was declared to be in force in 
the district in which the road was situated, & the 
road w^ declared to be a “ street.’’ Tlu* ixiad was 
a public highway, but there was no evidence of 
its formal dedication. There was some evidence 
of its user prior to 1835, but none inconsistent with 
its having boon a mere occupation road or a foot- 
path. Applt. was summoned for non-payment of 
expenses incurred by tlie rural authority in 
sewering, levelling, & paving the road. The 
justices decided that the order of the Local Govern- 


ment Board declaring the road to be a street was 
conclusivei although in their opinion it was not 
a street according to the common use So simple 
ordinary meaning of the word ; they also decided 
that it was a street by virtue of ibie deflnitlon in 
sect. 4 of the Act of 1875, So^ subject to a case stated 
for the opinion of the ot.» held applt. liable to pay 
the amounts claimed : — Held : the order of the 
Local Government Board was not conclusive with 
reference to the application of sect. 160 to the road 
in question ; but the road was within the definition 
“ street ” in sect. 4, So was, therefore, a street 
within sect. 160. — ^Fbnwicjk v. CRoydon Bural 
Sanitary Authority, [1891] 2 Q. B. 216 ; 60 
L. J. M. C. 161 ; 66 L. T. 646 ; 65 J. P. 470 ; 40 
W. B. 124 ; 7 T. L. B. 594, D. C. 

Annotations: — Refd. Hill v. Wallasey L. B., [1894] 1 Ch. 

133 ; Oababd v. Walton-upon -Thames Blstrlot Council, 

[1913] I K. B. 481. 

(6) Street or Part of Street Repairable by InhabUanta 
at Large. 

See Public Health Act, 1875 (c. 66), s. 160. 

2212. Liability of frontagers — Street made by 
local authority.] — Public Health Act, 1848 (c. 63), 

8. 69, applies only to existing streets that are not 
highways, & the local board cannot make a private 
improvement rate upon the owners of adjoining 
land for the sewering, levelling, paving, flagging, 
or channelling of a new street or road made by 
the local board, or where they make a carriageway 
& road where there was formerly merely a public 
footpath repairable by the parish. — Hull Local 
Board of Health v. Jones (1856), 1 11. & N. 
489 ; 26 L. J. Ex. 33 ; 28 L. T. O. S. 125 ; 21 
J. P. 37 ; 2 Jur. N. S. 1103 ; 6 W. 11. 161 ; 156 
E. R. 1294. 

AnnotaUam "RBid. Hoskelh v. Aiberton L. B. (1873), 

L. It. 9 Q. B. 4. St. Mar>, Islington, Vobtry v. Barioti 

(1874), L. R. 9 Q. B. 278 ; hx p. Wake (1883), 11 Q. B. I). 

291. 

2213. Public footway over road.] — M ontagu 

V. Goolf Local Board (1888), 52 J. P, Jo. 84. 

2214. Public footway by side of highway.] — 

B. was adjoining owner of a strip of land, about 
3 feet wide, which was dedicated as a footway to 

I the public, alongside a highway, & B.’s & other 
houses were built in a line behind & facing such 
strip. The urban authority, finding the condition 
of the footpath unsatisfactory, gave notice to B. 
& other adjoining owners to level & pave this new 
street \ -Held : the justices wore right in holding 
that such strip, irrespective of the old highway, 
together with the houses adjoining were a new 
street within Public Health Act, 1875 (c. 65), 
s. 1 50, & so R. was liable for the expense* of paving, 
etc. — Richards v. Kessick (1888), 57 L. J. M. C. 
48 ; 69 L. T. 318 ; 52 J. P. 7.56, D. O. 

A7mo1ati(m<i : — CODBd. WWte v. Fulham Vohtry (1896), 74 
L. T. 425. Apld. Pioperty Exchange r. Wandb worth 
Board of Works, [10021 2 K. B. Reid. Evans v. 
Newport Urban S. A. (1889), 61 L. T. 684 ; St. James & 
St. John, Clorkenwell, Vestry r. Edmondson (1902), 66 
J. P. 321. 

2215. .] — Derby Corpn v. Grudg- 

iNGS, No. 2341, post. 

2216. Public footway widened.] — In pro- 

ceedings under Public Health Act, 1876 (c. 65), 
s. 160, it appeared that the street was formed by an 


Irom the Go\t. & \sith their per- 
inisslon, express or Implied, the city 
put down a sidewalk upon it ; — Held : 
defts. were liable for tne state of the 
road & sidewalk. — Brnnktt v. Yohk 
County Coutn. (1878), 43 U. C. R. 
542 — CAN. 

m. .] — City of Halifax v. 


Walkkh (188.5), Cass. Dig. 08.— CAN. 

n. .] — Re Kniout v. 

& Wood United Townships (1887), 
14 A. It. 112,— CAN, 

o. .) — Where a street is laid 

out by private persons, a oorpn. Is 
not liable to keep It In repair until it is 
established by bye-law of the cjorpn. or 


otherwise assumed for public use by 
the corpn., the acts required to work 
such an assumption must be clear Sc 
unequivocal 8c such as clearly dc un- 
equivocally indicate the intention of 
the oorpn. to assume the road. — ^J onbs 
t*. SwiiTT Current Town (1915), 31 
W, L. R. 899 ; 23 D. L. R. 11 ; 8 Sask. 
L. K. 310.--CAN, 
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old footpath & strips of land alongside which had 
been recently added to widen it. The old foot- 
wHb. was repairable by the inhabitants at lartte. 
The iusrices found that the road was in part an 
ancient footpath or highway, but that it had been 
altered, widened, & added to, & houses having been 
built abuttiM th^n it was a street within 
B6cts. 4 & 150 ; that the frontagers were liable 
to contribute to the expenses of improving it; 

Sc an order was accordingly made for the payment 
by the frontagers of such expenses i—Held : having 
regard to the tercM of sect. 160, the frontagers 
were chargeable with the expenses of improving 
the whole street & not merely such part of it sts had 
been added to the ancient highway, Sc the order 
was valid. — E vans v. Newport Urban Sanitary 
Authority (1889), 24 Q. B, D. 264 ; 69 L. J. M. 0. 

8 ; 61 L. T. 684 ; 64 J. P. 374 ; 38 W. R. 400, 
D. C. 

Annotaiiona : — ^FoUd. Portsmouth Corpn. v. Hall (1907), 97 
L. T. 43. Bold. Property Exchange (No. 1 ) v. Wandsworth 
Board of Works (1901), 84 L. T. 689 ; Chorley Corpn. v. 
Nightingale, [1906] 2 K. B. 612. 

2217, Ditch added to highway.] — ^Where 

there has been a dedication including fa ditch 
running alongside a road between the road & the 
fence], Sc such ditch has been filled up, so that it 
can be used for passage, the road ought not to bo 
treated as a road or street whicli consists partly of 
a highway & partly of added roadway so as to 
constitute a road or street of which only a part 
is repairable by the inhabitants at large within 
Public Health Act, 1875 (c. 66), s. 150, & therefore 
a street or road in respect of which frontagers arc 
liable for paving expenses under that sect. — 
Chort^y Corpn. v. Nightingale, [1907] 2 K. B. 
637 ; 76 L. J, K. B. 1003 ; 97 L. T. 405 ; 71J. P. 
441 ; 23 T. L. K. 051 ; 51 Sol. Jo. 625 ; 5 L. G. R. 
1114, 0. A. 

Annoiation : — ^Retd. Chippendale v. I’ontofract B. I). C\ 
(1907), 71 J. P. 231. 

2218. Agreement between local authority 

Sc frontagers — Road to be repaired Sc adopted — 
No formal adoption.] — Brot^tlby Local Board v. 
Lanrbury (1894), Times, Dec. 6, D. C. 

Annotat ion Reid. Folkeblono Corpn. v. Maihh (1005), 04 
L. T. 511. 

2219. Widened road to be repairable 

by Inhabitants at large — Good consideration.] — 

By an agreement between a local authority & a 
landowner, in order to settle disputes as to the 
user of a road, which was a higliway repairable by 
the inhabitants at large, & which was bounded on 
each side by the land belonging to the landowner, 
it was agreed that as soon as any portion of the 
land abutting on the road should be laid out for 
building the landowner would add a piece of land 
to the road so as to increa.se its width. Accordingly 
as & when any part of the land on both sides of 
the road was laid out for building a piece of land 
on each aide of the road was added to the road, but 
the widened road had never been adopted by any 
resolution of the local authority. The local 
authority paved the road Sc apportioned the 
expenses of so doing on the frontagers under I’ublic 
Health Act, 1875 (c. 66), s. 150 :~Held ; the 
additions to the old road were made as part of a 
bargain for good consideration with the local 
authority, Sc they must be taken to be accretions 
to the old road, so that the whole was subject to 
the same incidents of repair ; & the frontager’s 
were therefore not liable to pay the apportioned 
expenses. — P ortsmouth Corpn. v. Hall (1907), 
98 L. T. 613 : 71 J. P. 664 ; 24 T. L. R. 70 ; 6 
L. G. R. 16, C. A. 

Annotation: — Refd. Andrews v. Abort lllory U. C’. (1911), 80 
L. J. Ch. 724. 


—Streets. 


(c) FreparcUUm of Plans and Estimates. 

See Public Health Act, 1875 (c. 66), s. 160. 

8220. Whether deposit of plans Sc esttxtiate a 
condition preoedent^Loeal tSovernment Amend* 
ment Act, 1861 (c. 61), s. 16.1— A local board of 
health gave notice, under Public Health Act, 1848 
(c, 63), 8. 69, to the owners of premises fronting 
two streets to level, pave, e^., & the owners having 
made default, the board did the work themselves. 

An apportionment was made by the surveyor of 
the board, Sc a notice was served on appit., an 
owner of premises in one of the streets, that his 
proportion was £20 2a. Appit. did not pay, Sc a 
complaint against appit, was hoard befoiv justices, 
when it was objected by appit. that the apportion- 
ment was bad, on the ground that the expenses 
of the two streets had been lumped together, Sc 
the aggregate amount divided amongst the owners 
in the two streets ; & the justices dismissed the 
complaint on that giound. The surveyor then 
made a fresh aj^portionment, & a notice was served 
on appit. that his proportion was £19 1 Is. Ue gave 
notice that ho disputed the apportionment. Sc a 
summons was taken out before two justices to settle 
the apportionment under 21 Sc 22 Viet. c. 98, 

8. 04. It was objected before the justices that the 
surveyor, having made one apportionment, could 
not make another apportionment ; iliiat plans had 
not been deposited at the oflice of the board before 
giving the notice to do the work, os required 
by liocal Government Amendm(*nt^ Act, 1801 
(c. 01), s. 10, but only at the olViee o! the Hwrveyor *, 
that the works required by noUee diftt^ved irom 

the works shown on the plans, that t\\e 
done by the board differed irom both. These 
objections the justices overruled •, tljey also refused 
to go into the question whether the money had been 
in point of fact expended ; Sc after calculation they 
made an order that the proportion payable by 
aijplt. was £19 11s., Sc they went on to adjudge 
that appit. do pay the same. Sc that in default of 
payment a distress warrant should issue. On 
a case under Summary Jurisdiction Act, 1857 
(c. 43):-Hc?d; (1) the first apportionment was 
a nullity, Sc the surveyor, therefore, was not 
functus officio. Sc was right in making a fresh 
apportionment ; (2) the dei)osit of i)la.ns was not 
a condition precedent to the validity of all subse- 
quent proceedings ; (3) whether the justices were 
acting as arbitrators as to the apportionment, 
or as justices to enforce the payment, they had no 
jurisdiction to inquire into the question whether 
the amount alleged had been actually expended ; 
Sc if apj)lt. was aggrieved by the alleged overcharge, 
or by the alleged voiiances, his remedy was by 
memorial to the Secretary of State, under l^ublic 
Health Act, 1848 (c. (53), s. 120, Sc 21 Sc 22 Viet, 
c. 98, s. 05. 

(4) Scmhlc : the justices, when acting as arbitra- 
toi*s under 21 & 22 Viet. c. 08, s. 04, had no juris- 
diction to order payment, etc. — ('OOK r. Ipswich 
Local Board (1871), L. R. 6 Q. B. 451 ; 40 
L. J. M. C. 169 ; 24 L. T. 579 ; 35 J. P. 505 ; 19 
W. R. 1079. 

Annotaiiona: — As to (1) Expld. HhanklJn L. B. r. Millar 
(1880), 5 C. P. D. 272. Consd. Derby Corpn. r. GrudglngH, 
[1894] 2 6. B. 496. Mtd. Wlrral Highway Board v, 
Nowell, [1895J 1 Q. B. 827. Refd. Tottenham L. B. of 
Health v. Rowoll (1880), 16 Ch. I). .378; I'loperty 
Exchange (No. 1) v. Wandsworth Board of Works (1901), 
84 L. T. 689. Aa to (2) FoUd. Shanklin L. B. r. Millar 
(1880), 6 C. P. D. 272. Refd. ManchosU^r Corpn. v, HoinpBon 
(1886), 36 W. R. 334. Asia (3) Consd. Havlefl v. Sandowii 
U. C., [19031 1 K. B. 169. Refd. Wake v. Sheffield Corpn. 
(1883), 12 Q. B. B. 142 ; Walthamstow L. B. v. Htalncri, 
[18911 2 Oh. 606. Oenerally, Refd. Bishop r. Wandsworth 
Board of Works (1900), 82 L. T. 700. 

2221. PubUc Health Act. 1875 (c. 55), 
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Sect, 2. 
id) & 

s. 160.1 — Shanklin 
No. 2280, post. 


Highways. Streets and Bridges. 


‘Exira metropolitan: Sab’-se^, 4, A, (c)» 
b ( c) i., ii„ ni, iv.t cfc (/) i,] 

Local Boabd v, Millab. 


2222. 
notice.] 


Reference to deposited plans in 


Stouubridgb Urban Councils. Butler 
& Grove, No. 2252, post, 

id) Premises “ Fronting^ Adjoining or 
Abutting:* 

See Public lEealth Act, 1875 (c. 55), s. 150. 

2223. Premises without access to street — Fence 
Intervening.] —R. v, Newport Local Board of 
Health, No, 2281, post, 

2224. In cul de sac,] — A. was the owner 

of three houses fronting a street called Y. Place, 

& adjoining or abutting at the rear upon a foot- 
path at the end of a street called S. Street, which 
formed a cul de sac. The ground at the back of 
these houses was 5 feet above the level of S. 
Street, & the wall, which was the property of A., 
was about 12 feet higli on the outside. There 
was no access from A.’s promises to 8. Street : — 
Held : his premises adjoined or abutted on*’ S. 
Street within the Act, & ho was chargeable with 
his pioportiou of the expenses of leaving, etc., 
that street, under Ihiblic Health Act, 1875 (c. 55), 
s. 150 . — Newport Urban Sanitary Authority 
V, Graham (1882), 9 (i. B. D. 18:i ; 47 L. T. 08 ; 
47 J. P. 133 ; 31 W. B. 121, I). O. 

Annoiaiitm •— Consd. LlKhtUoiuui v, BeblUKlon L. IL (1S85), 

14 g. li. J). 

2225. .] — A passage forming a cul de 

sac & not dedicated as a highway may be a 
“ street ” within Public Health Act, 1875 (c. 65), 
s 150, & the owner of promises abutting thereon 


will in such case be liable to pay his apportioned 
share of the costs incxirred by the local authority 
in making it up, notwithstanding that ho has no 
right of acces.s to it. — ^W althamstow Urban 
DrsTRiCT Council v, Sandkix (1004), 08 J. P. 
509 ; 2 L. G. B. 835. 

2226. Premises not in contact with street — 
Narrow stream crossed by bridges.] — Besps.’ pro- i 
mises were divided from 1). Street by a small 
stream, but by two bridges <^vcr the stream their 
premises were connected with it ; by means of 
gates they could effectually close all communica- 
tions. One of the brigdes had boon removed & 
reinstated by resps. ^J'hc principal outlet from 
their premises h'd into W. Street : — Held : resps. 
premises fronted & abutted upon D. Street witJiin 
Ihiblic Health Act, 1848 (c. 03), s. 09.— Wake- 
field Local Board v, Lee (1870), 1 Kx. D. 336 ; 
35 L. T. 481 ; 41 .T. P. 54, D. 0. 

Annotations: — Consd. Lisrht bound r. Higher Hcblngton 

L. B. (1885), 16 g. H. D. 577. Reid. L. C, C, v. U^liiw 

(1905), 9.S L. T. 540 ; 11. v. S. K. By. (1910), 74 J. V. 137. 

2227. Wall belonging to third party.] — 

L. owned two plots of land separated from a street 
in respect of which expenses had been incurred 
by the local board under Public Health Act, 1876 
(c. 55), s. 160, by a wall which belonged to a 
third party. In order to obtain access from the 
property to the street in question, it was necessai^ 
either to get into the street by means of a public 
footpath which communicated with the street, 
or to go to the end of the wall, & so gain access 
to it : — HM : the property in question did not 
front, adjoin, or abut on the street within above 
sect. — ^Lightbound v. Higher Bbbinoton Local 


Boabd (1886), 16 Q. B, D. 677 ; 66 I* J* 0. 

94 t 68 L. T. 812 ; 60 j. P. 600 } 34 W. B. 219, 

0 A 

Annotations .’—“Refd. L. C. C. v, Collins (l®i^5)» 98 L. T. 640 , 
Iir«? a ij. By. (1910). 74 J. p. 137. Heatd. Cave v, 
Horsell, (1012) 3 K. B. 633: Dean v. Port of 

London Authority, [19131 1 B. 226. 

2228. JPremises above level of street.]— New- 

port Urban Sanitary Authority v. Graham, 
No. 2224, ante, ^ , 

2229. Premises outside boundary of looid 
authority.] — A local authority has no jurisdiction 
under Public Health Act, 1876 (o. 66), s. 160, to 
charge a proportion of the expense of making up 
a street on the owners or occupiers of premises 
which, though fronting, adjoining, or abutting on 
the street, are outside the boundary of the local 
authority. — ^Hornsey Corpn* v, Bibkbbck Free- 
hold Land Society, [1906] 1 K. B. 521 ; 75 
L. J. K. B. 348 ; 94 L. T. 700 ; 70 J, P. 140 ; 

54 W. B. 628 ; 22 T. L. R. 346 ; 60 Sol. Jo. 
320 ; 4 L. G. B. 681, D. 0. 

Annotation: — ^FoUd. Bishop Auckland U. C. v, Alderson, 
[19131 2 K. B. 324 

(c) Exempted Premises, 
i. Crown Property, 

2230. Land acquired for miUtary purposes.]— 
The Crown, not being named in Public Health 
Act, 1875 (c. 65), s. 150, is not bound by its pro- 
visions, & is not liable under that sect, to pay in 
respect of property owned & occupied for the 
purposes of the Crown any expenses of paving, 
etc., a street on which that property abuts. 

Land acquired & occupied by a volunteer corps 
for military purposes, & held under & subject to 
Volunteer Act, 1863 (c. 65), & Military Lands 
Act, 1892 (c. 43), & vested in the commanding 
officer for the time being of the corps, is land 
owned occupied for the purposes of the Crown. 
The commanding olftcer, therefore, is not liable 
in respect of it for any expenses incurred by a 
local authority under the sect. — Hornsby Urban 
Council v, Hennell, [1902] 2 K, B. 73; 71 
L J. K. B. 479 ; 86 L. T. 423 ; 60 J. P, 613 ; 
60 W. B. 621 ; 18 T. L. B. 512 ; 46 Sol. Jo. 452, 
H. C. 

Annotations : — ^Refd. CuopiT v. Hawyne, [1904] 2 

164 ; v. Durham Union (1904), 2 L. G. II. 533 , 

Chare v. Hart (1918), 120 L. T. 443. 


ii. Agreement with Local Authority, etc, 

2231. Agreement between local authority & 
frontagers — Road to be repaired & adopted.] — 

Bromley Local Board v, Lansbury (1894), 
Times, Dec. 5, D. C. 

Annotation : — ^Befd. Eolkestono Corpn. v. Marsh (1905), 94 

L. T. 511. 

2232. Widening existing road.] — Ports- 

mouth Corpn. v. Hall, No. 2219, ante, 

iii. Churches, Chapels and Schools, 

See Public Health Act, 1876 (c. 65), s. 161. 

2233. Dissenting chapel— Building partly used 
for secular purposes.] — local authority served 
notices on the trustees of premises fronting two 
streets in their district, requiring them to sewer, 
level, pave, metal, flag, channel, & make good such 
streets within a certain time. The trustees 
having made default the local board executed 
the works themselves, & on the completion thereof 
the same persons were trustees of the premises, 


PART Xlll. SECT. 2, SUB-SECT. 4 .— 
A. id), 

2227 i. Premises not in coniact 
street — Wall helongino to third party ,] — 
Whoro a house was separated from a 


private street by the remains of an old 
wall tho Bite of which did not belong to 
the owner of the house ; — Held : he 
was not liable to bo assessed under 
General Police & Improvement (Scot- 


land) Act, 1862, 8. 151, 08 an owner of 

E remises “ abuttinur on a street. — 
lEiTH Magistrates & Town Counoil 
V. Gibbs (1882), 9 R. (Ot. of Sess.) 627 

—SOOT. 
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but bad no beneficial intereat in them. The pre- 
mieea consisted of two floors^ of which the upper 
door was used as a chap^, & exclusively appro- 
priated to public religious worship, but the lower 
was used for the purposes of a Sunday school & 
for a young people’s institute in connection with 
the chapel, & for lectures, concerts, a bazaar, & 
similar entertainments in connection therewith. 
On the refusal of the trustees to pay the sum 
claimed, the local board preferred a complaint 
against them, upon which the justices made an 
order for the payment of the sum: — Held: as 
the trustees were “ owners ” of the premises at 
the time when the works were completed, they 
were liable for the amount claimed, & were not 
exempted from liability by Ihiblic Health Act, 
1876 (c. 66), s. 161, as they were not the “ in- 
cumbent or minister ” of the chapel, & the whole 
of the premises was not appropriated to religious 
purposes. — HoRNSBY Local jBoard v. Beewis 
(1890). 60 L. J. M. C. 48 ; 7 T. L. R. 27 ; svh nom. 
Brewis V, Hornsey Local Board, 64 L. T. 288 ; 
66 J. P. 389, D. C. 

2234. School.] — Applt. was one of three trustees 
to whom land had been conveyed under School 
Sites Act, 1841 (c. 38), s. 2, for the purposes of the 
Act, & to permit the premises & all buildings 
erected thereon to be for ever uspd as a school 
for the education of poor children, & for the resi- 
dence of the master & mistress, & for no (►tlier 
purpose whatsoever. The school, etc., was built 
& used according to the trust, no rent whatever 
being received by the trustees. The local board 
gave the proper notices, for paving the street 
along which the school etc., fronted, to npplt. 
& the owners of other premises fronting the street, 
under Public Health Act, 1848 (c. 63), s. 69 ; 
they charged applt., as “ owner ” of the school 
the propoHion according to the frontage of the 
school : — Held : applt. was “ owner ” within 
sect. 2, which enacts that “ owner ’’ “ shall 
mean the pei*son for the time being receiving the 
rack rent of the lands or premises, whether on his 
own account or as agent or trustee for any other 
person, or who would so receive the same if such 
lands or premises were let at a rack rent : ” <S 
applt. was liable to pay the proportion of the ex 
penses. — BowDiTcn o. Wakefieij> Local Board 
(1871), L. R. 6 Q. B. 567 ; 40 L. J. M. O. 214 
25 L. T. 88 ; 30 J. P. 197. 

Annotations :~^on8d, Wright v. Ingle (1888), IG Q. D. D. 
379 ; Tnunaii, Hanbiiry, Buxton v. Kerelake, [1894] 1 
Q. B. 774. FoUd. lie Christchurch liicloHuro Act, Mcy 
rick V. A.-C., f 1 894] 3 Ch. 209. Consd. Ht. Mary, Islington 
Vestry v. Cobbott, [1895] 1 Q. B. 369. FoUd. Hornsey 
District Council v. Smith, [1897] 1 Ch. 843. Refd. Pound 
r. Pliimstoad Board of Works (1873 ), L. R. 7 0. B. 183 : 
Plumstead Board of Works v. British Land Co. (1874), 
L. R. 10 Q. B. 16 ; Hackney Corpn. v. Leo (k)nhorvanc; 
Board, [1901] 2 K. B. 541 ; Hampstead Corpn. v. Mhl 
Ry., [1905] 1 K. B. 538. 

2235. .] — Under School Sites Act, 1841 

(c. 38), s. 0, a piece of land was conveyed in the 
form given in sect. 10 to trustees for over for the 
purposes of the Act as a site for a national school 
“ & for no other purpose whatever ” & a national 
school was afterwards erected upon it. The local 
authority imder Public Health Act, 1876 (c. 65), 
s. 160, made up a street on part of which the school 
premises abutted & served the trustees with notice 
under that Act to pay the apportioned expenses : 
— Held: (1) the trustees were liable for those 
expenses as ** owners ” within the Public Health 
Act, 1875 (c. 65), & the expenses were, until re- 
covery thereof, a “ charge^’ upon the premises 


PART XUI. SECT. 2, SUB-SECT. 4.— 
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p. Necessity for — Preiiminarv notice.] 


under sect. 257 ; (2) the local authority could not 
enforce the charge by an order for sale of the 
school premises since such an order would bo in 
contravention of School Sites Act, 1841 (c. 38). — 
Hornsey District Council v. Smith, [1897] 1 
Oil. 843 ; 66 L. J. Ch. 476 ; 70 L. T. 431 ; 45 W. R. 

681 ; 13 T. L. R. 322; 41 Sol. Jo. 423, 0. A. 

Annoictfions : — As to (1) Oomd. L. C. O. v. Wandsworth 

B. C., [1903] 1 K. B. 797 ; Hackney Corpn. r. Lee tk>u- 
aervancy Board, [1904] 2 K. B. 541. Bwd. HampsU^ad 
Corpn. r. Mid. Ry. (1905), 92 L. T. 252. 

iv. Other Cases. 

2236. Inclosed common land — Subject to cbatl- 
table trust."] — By an Inelosuie Act &. an award 
made thereunder, the soil oi a common waa vcftted. 
in the lord ol a manor, subject to certain 
of turbary in favour of certain cottages, which 
rights had been held by the ct. to constitute a 
charitable trust : — Held ; notwithstan^ng the 
lord of the manor was prevented by the Inclosme 
Act from letting the common at a rack rent, he 
was “ owner ” thereof within Public Health 
1875 (c. 55), s. 4, & therefore liable under sect. 150 
to contribute to the expenses incurred by the local 
authority in making a road upon which the 
common abutted . — Re Christchurch Inclosure 
Act, Meyhick v. A.-G., [1894] 3 Ch. 209 ; 63 
L. J. Ch. 657 ; 71 L. T. 122 ; 58 J. P. ^50; 42 
W. R. 614 ; 10 T. L. R. 555 ; 38 Sol. Jo. 580 ; 

Annofatiovs .—Refd. St. Mary, 

(1894), 64 L. J. M. C. 36. Hornsey District Council v. 

Smith, [18971 1 Ch. 813. ^ „ 

2237. Land acquired compulsorily- Railway 
Clauses Consolidation Act, 1845 c. 20), s. 08.]— 

(1) Wliere a roadway runs over land previously 
acquired by a railway oo. under its compulsory 
powers, & the application to such roadway of 
While Health Act, 1875 (c. 55), s. 150, would bo 
inconsistent with the appropriation of the l^nd 
to the objects of the co., sect. 150 cannot {semble) 
be put into operation : secus, where tiie makmg 
& dedication of such roadway, so far from being 
inconsistent with the co.’s objects, must have 
been contemplated by the framers of its special 

(2) The rule laid down in Robertson v. Bristol 
Corpn., No. 2259, applies only where the rela- 
tive propoitions of roadway & footway have been 
intentionally determined by the owner of the soil. 

(3) The owner of the soil of a cross street is 
not liable for paving expenses as a frontager in 
respect of the width of such cross street if he has 
dedicated it to the public irrevocably. —S tret- 
ford Urban District Council v. Manchester 
South Junction & Altrincham Ry. Oo. (1903), 
68 J. P. 69 ; 19 T. L. R. 640 ; 1 L. G. R. 683, 

C. A. 

2238. Cross street.] — Strei’ford Urban dis- 
trict Council v. Manchester South Junction 
& Altrincham Ry. Co., No. 2237, ante. 

2239. Premises not let at rack rent.] — Bow ditch 
V. Wakefield Local Board, No. 2234, ante. 

2240. .] — Rc Christchurch Inclosure 

Act, Meyrick v. A.-G., No. 2236, ante, 

(/) Paving Notice, 
i. Service. 

See Public Health Act, 1876 (c. 65), ss. 160, 267. 

2241. Necessity for.] — On an information 
against K. for not paying certain expenses appor- 
tioned upon him as owner of premises in a street 

the evil at the expense of the owner ; 
but they must be careful to fiflve the 
apeeJal prellmliiary notice required by 


— Where any private street Is not 
paved to tho satisfaction of the 
oomrs. they are authorised to remedy 
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upon which work had been dono by ax>plis.» under 
Public Health Act, 1848 (s. (58), h. (51), it was proved 
th&t the* work had been done, Ac an apportion- 
ment of the exi)enses made, & notice of it served 
upon resp., who had not given notice within three 
months that he disputed it, under 21 & 22 Viet, 
c. 08, 8. (53, but no evidence was given of any 
notice having been served under labile Health 
Act, 1848 (c. C3), s. 09, previous to applts. doing 
the work Held : the justices could not make 
an order unless the preliminaiy notice were proved 
to have been given. — J arrow Loc^al Board v. 
Kennedy (1870), L. II. 0 Q. B. 128; 35 J. P. 
248; 19W. K. 275. 

2242. Service on several frontagers — De- 

fault by one— No necessity for further notice.] — 

AppJt. <te five otliers were the owners of premises 
within the district of resps., an urban authority 
under Ihiblic Health Act, 1875 (c. 65). These 
premises abutted upon a street (not being a high- 
way), which 8tr(‘et was not sewered, levelled, 
paved, flagg<‘d, Ac channelled to the satisfaction 
of resps. Hesi)s. gave a separate notice to each 
of such owners requiring them to sewer, level, 
I)ave, flag, ^ channel tlu* parts of the street in 
front of their promisees, within a specified time. 
Five of the owners executed the works in front 
(jf their j)remi&es, but applt. made default. Resps. 
thercMipon (‘xecutod the works required to be done 
in front of her premises, & their surveyor having 
made his aijportionmont, gave her a notice stating 
that the expenses had b(*en apportioned by tlieir 
burv(‘yor, who had settled that £213 13s. (id. was 
payabl(» by h(‘r according to the frontage of her 
])remises, & that they requir(‘d paymemt of that 
sum y/cW ; (1) Uesps. were not bound before 
(*x(*cuting such works to give applt. a fresh notice 
specifying tlu* jiarticular works wdiich remained 
to b(‘ done by h(‘r ; (2) applt. not having given 
notice to disiuito the appoitionment, it became 
binding on her within the three months limited 
by sect. 257 of tlio Act, Ac that summary proceed- 
ings might bi* taken under that sect, for the re- 
covery of th<' amount due from h(‘r ; (3) in such 
summary proci'odings it was no objection to the 
validity (»f a summons that it was issued more 
than a y(*ur aftt*r the complaint upon wliich it 
was founded; (1) the notice of apiioiHonmeni, 
which ooncludetl with a demand of j^ayrnent of 
the amount apportioned, was not a “ notice of 
demand ” within sect. 257, & the six months within 
which, under sect. 252, summary jirocoedings must 
be taken, w^orc not to ho reckon(*d from it but from 
a subsequent notice of demand. — SiMcox v. 
IlANDSwoimi Board (1881), 8 Q. B. H. 

39 ; 51 L. .1, Q. B. 168 ; 46 J. P. 260 ; 30 W. R. 
273, 1). C. 

Q- ^oard & Taylor 

01 L, J. M. C. 121. 

2243. ,] — IMtfs. incun*od expenses in paving 

a street without having served on defts., who 
were frontagers, a notice under Public Health Act, 
Jot? wliich Public Health Act, 

1875 (c. 55), s. 150, now corresponds) requiring 
them to do the work themselves, Pltfs, claimed 
in an action a declaration that the expenses were 
a charge on defts.’ property, under 21 Ac 22 Viet, 
e. 08, B. 62, (to which Public Health Act, 1875 
(c. 66), 8. 257, corresponds). It was proved that 
B. a pi^edecossor in title of defts. had taken from 


pltfs. a receipt for a payment in respect of the 
same expenses; — Held: (1) pltfs. were not 
entitled, inasmuch as the service of the notice 
under Public Health Act, 1848 (c, 63), s. 69, was 
a condition precedent to liability on the p^ of 
defts. in respect of the expenses ; (2) the payment 
by B. could not operate as a waiver of the omis- 
sion to give the notice. — ^Farnworth Local 
Board v. Compton (1886), 34 AV. R. 334 ; 2 
T. L. R. 292, 0. A. 

Annotation : — As to (2) Expld. Bristol Corpn. v. Slunott, 

11917] 2 Ch. 340. 

2244. Necessity for service on all frontagers.] 

— Handswohth District Council v. Herring- 
ton, No. 2268, post. 

2245. ,] — Leeds Corpn. v. Armitage 

(1899), 43 Sol. Jo. 263, I). O. 

2246. What amounts to good service on owner — 
Receiver of rack rent.] — Certain premises • 
quiring to be sewered, etc., resps. inquired of the 
occupier who the landlord was, & who received 
the rent of the premises ; the occupier said, as 
the fact was, that it was P. Due notice to F., 
on May 15, 1861, was accordingly given to sewer, 
etc. ; he neglected to sewer, & the local board 
completed it on Mar. 13, 1862. F. received the 
rent up to Feb. 2, 1862. It afterwards appeared 
that applt. was the real owner on & subsequent 
to Oct. 31, I860, but had never really interfered 
with either M., the land rent, or occupier. The 
expenses of resps. were £1 1 5 ; — Held : as F. 
received, for the time being, the rack rent of the 
Xiremises, & was bond fide treated by the occupier 
as his landlord, the service of the notice to sewer, 
etc., by resps. on F. was a sufficient service on 
the “owner” wiiliin Public Health Act, 1848 
(e. 03), &; 21 A: 22 Viet. c. 98, & applt. was liable 
for the expenses incurred by resps. — P i<3RK v. 
AVatehloo Board of Health (1863), 2 11. Ac C. 
709; 3 New Hep. 131 ; 33 L. J. M. C. 11 ; 9 
L. T. 338 ; 27 J. P. 807 ; 9 Jur. N. S. 1344; 12 
W. R. 252 ; 159 E. R. 293. 

2247. Previous owner.] — In Jan. 1883, a 

local board passed a resolution for the paving 
Ac sewering of a certain street, & on May 11, 1883, 
notice was served on P. & Co. requiring them to 
X)avo Ac sewer the street. P. Ac Co. had been the 
owners of the land abutting on the street, but, 
by a conveyance of Apr. 27, 1883, had conveyed 
their estate to resx). ; the local board, however, 
had no notice of this conveyanci^. In an action 
by the local board to recover the ])aving expenses 
from the resp. ; — Held : P. Ac Co. were not at the 
time of the services of the notice either ‘‘ owners 
or occupiers ” of the premises, Ac as the proper 
steps prescribed by Public Health Act, 1875 
(c. 65), 8. 150, had not been taken, resp. was not 
liable. — Wallsend Locat, Board v. Murphy 
(1889), 61 L. T. 777 ; 6 T. L. R. 29, D. C. 

Annotation Wirral R. O. v. Carter, [1903] 1 K. B. 

046. 

2248. Receiver appointed by court.] — 

The term “ owner,” as defined in Public Health 
Act, 1876 (c. 55), s, 4, does not include a i‘eceiver 
of rents Ac profits appointed by the ct., Ac service 
on him of a notice under sect. 1 50 of the Act is 
invalid. — ^B acup Corpn. v. Smith (1890), 44 Ch. 
D. 395 ; 69 L. J. Ch. 618; 63 L. T. 195; 38 
AV. R. 697. 

AnnotcUion Do Grolle, Houdret v. Bull (1894), 1 

Mans. 118. 

2249. Notice posted on land.] — Resp. was 

the owner of a strip of unincloscd land, about 
190 feet long Ac 1 foot wide, adjoining a new street 


oHoc & Improveniont (Scotland) 
ot. 1862 ( 0 . 101). 8. 397 :— RfW; 


a notice under sect. 394 was insuflS- 
dent. — C ami'Bkix v . Lkith Police 


I CkJMRS. (1870), L. R. 2 Sc. & Div. 1. 

I —SCOT, 



Pabt XIU. — Stbkets. 


525 


which the local authority resolved should be made 
up. The local authority prepared the usual 
notice under Public Health Act, 1876 (c. 65), 
s. 160, requiring the street to be sewered, levelled, 
paved, etc., addressed it to “ the owner,” & 
affixed it in a conspicuous place on the stiip of 
land pursuant to sect. 267 of the Act. The owner 
did not do the work. The local authority there- | 
upon did the work & apportioned the expenses 
on the owner. The owner did not pay. In pro- | 
ceedings to recover the amount before the justices, ' 
they found tliat the owner & his place of resi- 
dence wei e known to the surveyor & the assistant 
surveyor of the local authority, but not to the clerk 
who drew & posted the notice, & that the notice 
did not come to the knowledge of the owner. 
The justices held that the notice was not properly 
served, & dismissed the complaint : — Held : the 
justices were wrong, & the notice was properly 
served under sect. 267. — Sharpley v. Bear 
(1903), 07 J. P. 442, B. C. 

2250. .] — Two strips of deft.’s land, 

of about 41 feet frontage, abutted on a privatti 
street, being separated from each other by a strip 
of land of about 20 feet frontage, belonging to 
another frontager, which had been reserved on 
the original sale of deft.’s land as an approach to 
a cemetery. Pltfs., in proceedings under Ihivato 
Street Works Act, 1892 (c. 57), relating to the said 
street, purported to serve on deft, a copy of the 
resolution approving a provisional apportiomnent, 
etc., by placing the copy on a post 4 inches thick 
planted partly (2 inches) on the intervening strip 
& partly (2 inches) on one of deft.’s strips of 
land. In an action brought by pltfs. to enforce 
a charge on doft.’s land, a county ct. judge found 
that the notice was not posted on a “ conspicuous ” 
part of deft.’s land witliin Public Health Act, 
1875 (c. 55), s. 267, & ho therefore gave judgment 
for deft. On appeal ; — field : the county ct. 
judge had only decided a question of fact, & the 
ct. would not interfere with his decision. — West 
Ham Oorpn. v. Thomas (1908), 73 J. P. 65 ; 6 
L. 0,11. 1013, 1). 0. 

ii. Form and Conienis, 

Sec Public Health Act, 1875 (c. 55), s. 150, 
Sched. IV., Form O. 

2251. Works to be executed — Reference to 
deposited plans.] — (1) A notice [under Public 
Health Act, 1848 (c. 03), s. 69] informing the 
owners that the street was not “ sewered, levelled, 
paved, flagged, & cliannelled, metalled, made 
good to the satisfaction of the board,” & requiring 
the parties within one month to sewer, level, 
etc., the same, & intimating that in default the 
works would be executed by the board: — Held: 
sufficient, without going on to specify the breadth, 
level, or any other p^iculars,— the notice con- 
taining a note at the foot, — “ Particulars of the 
necessary works may be obtained from the borough 
surveyor, Office, No. 3 Town Hall,” where idans 
& specifications were lodged. 

(2) The power of the arbitrator under sect. 123 
of the Act, is limited to an inquiry into the appor- 
tionment of the expenses amongst the several 
owners of property liable to contribute ; & he 
is not entitled to inquire whether the gross amount 
of the expenditure was reasonable or necessary. 

The local board, on Apr. 8, 1861, gave notice 
to the owners of certain property under sect. 69, 
on default being made, executed the works 
themselves, & by their surveyor apportioned 
the expenses amongst the several owners, & on 
Mar. 11, 1862, demanded payment. The land- 


owners on June 10, gave notice to the board that 
they disputed the proportion settled by the sur- 
veyor to be due from them in respect of the works 
executed by the board, “ on the ground tliat the 
cost of the said works was excessive & unfair.” 
The board, treating this notice as a nullity, issued 
summonses against the owners, wliich summonses 
were on Oct. 11, dismissed. On Oct. 14, the 
landowners gave notice to the board that they 
abandoned their notice of June 10, & that they 
did not dispute the proportions of the expenses 
incurred by the board. Notwithstanding this, 
the board mterwards, on Oct. 18, gave notice of 
arbn., & appointed an arbitrator, who on Dec. 31, 
made his award, slightly reducing the demand : 
— Held : there being no longer any matter in 
dispute, the appointment of the arbitrator was 
void, & liis award consequently incapable of being 
enforced. — Bayley v. Wilkinson (1864), 16 

0. B. N. S. 161 ; 33 J.. ,1. M. C. 161 ; 10 L. T. 
513 ; 10 .Tur. N. S. 726 ; 12 W. K. 797 ; 143 
E. 11. 108(i. 

Anmyialions : — As to (2) Folld. Cook v, Ipswich L. H. (1871), 

L. R. r» 0. B. Consd. Walthamstow L, B. v Stainos, 

11891) 2 Ch. 006. Folld. (^awston v, Bromley U. D. C. 

(1900), 17 T. L. B. 25. Consd. Jie Stoker v. Morpeth 

Corpn. (1914). 84 L. J. K. B. 1109. Qencrally, Mentd. 

11. V. Lincoln Coipii. (1894), 10 R. 294, n. 

2252. .| — A notice by a local autho- 

rity under Public Health Act, 1875 (c. 65), s. 150, 
to the frontagers of a new street, not repairable 
by the inhabitants at largo, re(iuiriiig them to 
metal & make good the same, should substantially 
follow Form G. in Sched. IV. to the Act, & must 
specifically refer to the deposited plans sections 
of the work required to be done & state that such 
plans & sections arc open to their inspection at 
the office of the local authority. 

A notice which merely refers in general terms 
to the provisions of above sect, is insullieient & bad. 

Frontagers when served by a local authority 
with a notice under above sect., referring in general 
terms to the sect. & I'equiring tli(‘ni to metal & 
make good a new street, did nothing. The local 
authority then executed the required works, Ac 
the expenses incurred by them in so doing wore 
appoHioned by their surveyor amongst the 
frontagers in propoHion to tlu‘ir respective 
frontages. ’J’lie frontagers when served with 
notice of the api)oi*tioriinont did not dispute it 
& did not pay the amount of the proportion alleged 
to be duo from thc'in. In proceedings by the local 
authority under sect. 257 of the Act to enforce 
payment of the alleged proportion : — Held : the 
frontagers were entitled at the hearing to object 
that the notice under sect. 150 was insufficient & 
bad. — STOUHBRiJXiK Urban (Jouncjl v, Butlpjr 
& Grove, [1909] 1 Ch. 87 ; 25 T. Jj, Jl. 2i; 8ub 
nom, Stoujibrtdqe Ujuian Council v, Butler 
& Grove, Htourbridob Urban Council v, 
Higley, 78 L. J. Ch. 59 ; 99 L. T. 912 ; 73 J. P. 
3 ; 7 1.. G. R. 183. 

2253. Time for execution.] — Whore a statute 
provi(lc*s that an authority may servo a notice 
requiring work to be done witldn a time therein 
specified, the notice must specify a time within 
which the work can reasonably bo completed, 
having regard to the nature of the work & all tlio 
circumstances. The least time that can bo fairly 
& reasonably allotted for the completion of the 
work, being ascei*tained, is the least time to be 
inserted in the notice ; there is a discretion to 
allow further time for the completion of the work, 
but not to fix any shorter time. 

A local authority served a notice under Public 
Health Act, 1875 (c. 55), s. 150, on frontagers 
requiring them to execute certain works ” within 
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one calendar month from the date of the ser\ice 
hereof ” without having exercised any discretion 
whatever in considering what was a reasonable 
time to allow for the execution of the works. 
The frontagers did not commence the works nor 
object to the validity of the notice, & after tliree 
months the local authority, without the consent 
of the frontagers, began the works completed 
them witliin four months, & served on the front- 
agers the usual demand for payment. The 
frontagers thereupon presented a memorial to 
the Ix)eal Governmimt Board under sect. 268 of the 
Act appealing against the apportionment on the 
^ound {inter alia) that the notice requiring them 
to execute the works within one month was un- 
reasonable bad, having regard to the fact that 
the local authority were unable to do the work 
themselves under four montlis. The board held an 
imiuiry eventually intimated that they were 
prepared to make an order confirming the appor- 
tionment. Thereupon the frontagers withdrew 
their memorial with the approval of the Board. 
In an action by the local authority to recover 
I)aym('nl from the frontagers of the expenses in- 
curred in doing the works : — Held : (1) the 

notice was bad in not specifying a reasonable 
time for the execution of the works, & the local 
authority could not recover the expenses from the 
frontagers : (2) tlie frontagers, in standing by & 
doing notiiing, had not waived tbcnr rights under 
sect. 150, nor estopped themselves from object- 
ing that tlio notice was bad ; (3) the frontagers 
were not estoppetl by tlieir i)roceodings before the 
Local (jiovernment Board under sect. 208 of the 
Act from raising tlio point as to the validity of 
the notic<‘, inasmuch as, although the Board had 
intimated that tlu‘y proposed to decide it against 
them, no order liad in fact been made & the appeal 
had been withdrawn witli the sanction of the 
Board.- Biustol Ooju»n. v, Hinnott, L1018J 1 
Oil. 02 ; 87 L. .1. Ch, 30 ; 117 L. T. 644 ; 82 J. P. 
U ; 02 Hoi. Jo. 53 ; 15 J.. G. K. 871, 0. A. 
AunoUUioti: — Aa to (1) Consd. Maoolosfitjld Coipu. v. 

Mocclosilcld Grammar 8chool, L1U21J 2 Ch. 189. 

2254-. Reasonable time.) --In .July, 1012, a 

corpn. gave notice umler Public Health Act, 1875 
(c. 55), B. 150, to defts. as frontagers in two btreets 
in the borough requiring tliem to make up those 
paHs of these streets on which their premises 
abutted within tlu*eo calendar months. The 
notices wore not complied with, & the corpn, 
did the work. J^efts. having failed to pay their 
proportion of the cost of making up the roads, 
the corpn. now churned a declaration that defts.* 
respective premise's were charged under sect. 257 
of the Act with the amounts. Defts. contended 
that the notices were invalid, because the jioriod 
of three calendar monllis had not been alTixed 
after consideration by the corpn., &;the time speci- 
fied was not reasonably suftlcient. The evidence 
was that at a meeting of the highway committee 
to the borough council on Apr. 25, 1921, it was 
resolved that the town clerk bo instructed to serve 
notice imder sect. 160 on the respective frontagers 
in the two streets. The resolution was approved 
Ac confirmed by the borough council on May 1, 
1912. No time within which the work was to bo 
executed having been determined by these reso- 
lutions, the town clerk sent the borough surveyor 
the notices with the time left blank. The borough 
surveyor then consulted the highway committ^, 
who, after on informal discussion, decided on three 
calendar months as a reasonably sufficient time. 


The notices were then issued with this time 
specified, without any reference of the matter to 
the council. Evidence was also adduced on the 
question whether the time allowed was reasonably 
sufficient : — Held : (1) as the effect of the resolu- 
tion of May 1 was that the corpn. sanctioned the 
issue of notices mentioning a reasonable time, 
'/here was no objection to the corpn. leaving it 
io a competent person to fix that time ; (2) if a 
reasonably sufficient time was named in the notices 
directed to be issued, the manner in which the 
ipecification of that time was determined was 
.mmaterial ; (3) in considering whether the period 
allowed was reasonable, regard should be had to 
the work to bo done by the particular frontagers 
& not to the whole work to bo done in the road, 
but that on either view the time allowed was 
reasonably sufficient. — ^Macclesfield Corpn. v, 
Macclesfield Grammar Bchool, [1021] 2 Ch. 
189 ; 90 L. J. Ch. 477 ; 120 L. T. 15 ; 65 Sol. 
Jo. 663. 

2255. Validity of notice — ^Partly good & partly 
bad.] — A notice given to the owntir of premises 
under Public Health Act, 1848 (c. 63), s. 69, con- 
taining directions, some of which are xdtra vires, 
will be good, & may bo enforced in respect of 
such directions as are legal. 

A local board acting under above sect, gave 
resp. notice to sewer, level, pave, flag, & channel 
certain premises, including the gardens in front 
of the houses : — Held : although that part of 
the notice applicable to the gardens was invalid, 
the rest was lawful, & the notice could bo enforced 
pro tanto, — Hall v, Potper (1869), 39 L. J. M. 0. 1 ; 
21 L. T. 454 ; 34 J. P. 615. 

2256. .] — An urban sanitary authority, 

acting under Public Health Act, 1876 (c. 65), 
b. 150, servc'd deft. At other Irontagcrs of a new 
street with notices re([uiring them to ('xecuto 
certain works, including a particular work which 
could not legally be included in such notices. 
The notices not being coiiii)lietl with, the urban 
authority did tlu' works, Ac api^ortioned the 
expenses incurred by them in so doing on tlie 
frontugtTs. A summons to rec'over from deft, 
the sum of 1^650, the amount charged to him under 
the apportionment, having been dismibsi'd by 
the magistrates, the urban authority made a 
second ai)portioninent, deducting the expense of 
the work which had been wrongly included, the 
amount charged to deft, therein being £579. 
They then brought an action under sect. 257 of 
the Act, to establish a charge on deft.’s premises 
for £579, or, in the alternative, for £650 : — Held : 
the urban authority had power to make a second 
apportionment ; Ac notwithstanding the dismissal 
of the summons, they wore entitled to a charge 
on the pi*emisos for £579. — ^Manchester Corpn. 
V, Hampson (1886), 35 W. K. 331 ; 3 T. L. 11. 
460, D. C. ; on appeal (1887), 35 W. II. 691, 
C. A. 

Annotatiom: — ^Apld. Derby Corpn.- v. Grudgings, [18943 

2 0. B. 496. Befd. Bishop 0 . Wandsworth Board of Works 

(1900), 82 L. T. 766. 

2267. No objection taken— Waiver or 

estoppei.] — BiasTOL Corpn. v. Sinnott, No. 2253, 
ante, 

2258. Notice binding on authority — Notice de- 
oiaring expenses to be private improvement 
expenses.] — A notice by a local board of health 
requiring an owner to execute certain repairs, 
& that in default of such execution by the owner 
tbe board will proceed itsdf to execute such 
repairs, Ac that the expenses thereby incurred 
as private improvement expenses binds the board 
on such def aiut by the owner to treat the expenses 
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BpS private improvement expenses, & precludes i 
them from recovering such expenses by summary 
process* 

The local boai-d of B. served in Mar, 1876, a 
notice upon H. requiring him to execute certain 
repairs upon his property in B., stating that in 
ddault of his executmg the works the local board 
would do the repairs themselves & charge the 
owner with the expenses of such repairs. H. 
took no steps to comply with the notice, & died 
in Aug. 1875 ; applts. were the exors. The local 
board proceeded to execute the works mentioned 
in the notice. In Feb. 1876 the local board served 
another notice on applts. requiring them to exe 
cute further & other repairs, & that in default 
of their executing them, the local board would 
proceed to execute & charge applts. with the ex- 
penses of the works as private improvement 
expenses. Applts. took no steps to comply with 
this notice, & the local board proceeded to do the 
necessary repairs. The proportion of the amount 
for the two sets of repairs payable by applts. 
was settled, & sought to be recovered summarily 
before the justices, who decided in favour of 
resps. Applts. objected that reaps, must be taken 
to have executed the works on the footing of 
charging them os private improvement expenses, 
& could not therefoi*e summarily recover the 
amount for such works. The justices overruled 
this objection : — Held : as the local board had 
elected in their notice to applts. to treat the 
expenses incurred in the execution of the works 
as private improvement expenses, they were 
bound by their election, & could not recover the 
amount for such works by summary proceedings 
before the justices, whose decision was WTong & 
must be reversed. — Gould v. Bacup Local 
Board (1881), 60 L. J. M. 0. 44 ; 44 L. T. 103 ; 
46 J. P. 325 ; 29 W. K. 471, D. 0. 

iii. Deviation from Notice. 

Right of authority to deviate from works required 
by notice.]— .SVc No, 2256, anie, Nos. 2276, 2277, 
2279, post. 

Alteration of widths of carriageway & footway,] 

— See Sub-sect. 4, A. {g), po'it. 

ig) Width of Carriageway and Footway. 

See, now, Public Ilealth Act, 1025 (c. 71), s. 35. 

2259 . Power of local authority to vary widths.] — 
An urban authority, when paving & making good 
a street, not being a highway repairable by the 
inhabitants at large, under Public Health Act, 
1876 (c. 56), s, 160, has no power ^ alter the re- 
spective widths of the carriageway & footway of 
the street. — Bobertson v. Bristol Corpn., 
[1900] 2 Q. B. 198 ; 69 L. J. Q. B. 600 ; 82 L. T. 
616 ; 64 J. P. 389 ; 48 W. E. 408 ; 10 T. L. B. 
359 ; 44 Sol. Jo. 420, C. A. 

Annotations AM, Wandsworth B. C. v. Golds, [19111 

1 K. B. 60, KOld. StretJford U. D. C. v. MancncHtcr 

South Junction & Altrincham Ry. (1903), 68 J. P. 69. 

2260 . Relative proportions intentionally 

determined by owner of soil.] — Stretford Urban 
District Council v. Manchester South 
Junction & Altrincham By. Co., No. 2237, ante. 

(h) Paving and Levelling. 

See Public Health Act, 1875 (c. 65), s. 150 ; 
Public Health Acts Amendment Act, 1800 (c. 69), 
6 . 11 ( 2 ). 

2261 . Levelling — Raising to level of neighbour- 
ing street.]— Under Public Health Act, 1848 (c. 63), 
8. 69, the board have no power to call upon owners 
& occupiers in a street to raise same to the level 
of the neighbouring streets ; but for the purposes 


of levelling each street is to be considered as 
apart ds isolated from the others. — C ary v. 
Kinqbton -UPON -Hull Local Boabd of Hraltvv 
(1864h 34 L. J. M. C. 7 ; 11 3 ut. 18; . H. 171. 

Annotation ; — VLentd. Aotou \3. D. C. v. WaUa \ 

li. G. R. 694. 

2262 . Paving — ^Discretion ol local authority .'1^ — 
(1) In order that a local authority may declare 
a street, not repairable by the inhabitants at large 
of their district, to be a highway so that it may 
become repairable by such inhabitants, it is neces- 
sary that each of the works specified in Public 
Uealth Act, 1876 (c. 65), s. 152, Bball, at the time 
of declaration, have been executed upon the street 
to the satisfaction of such authority. 

(2) Local authorities have not, under the sect., 
any discretion as to which of the works mentioned 
in the sect, they will require to be executed. 
Their discretion is limited to their being satisfied 
with the efficiency of each description of work 
when done. 

I (3) Serrible : kerbing a road docs not answei* the 
requirement in the sect, that the road must be 
flagged, “ flagged '' meaning paved with flagged 
stones ; (4) wooden paving does not come within 
any of the requirements of the sect. — ^A.-Q. v. 
Bidder (1881), 47 J. P. 203. 

Annotation : — As to (1) Reid. Dorby Corim. v. Grudglngs, 
11894J 2 Q. B. 496. » 

See, noio, Ihiblic Jlcalili Acts Amendment Act, 
1890 (c. 69), s. 11 (2). 

(/) Sewering. 

Sewers generally, see Sewers & Drains. 

2263. Acceptance of previous sewer by local 
authority — Inferred after reasonable time — Sewer 
laid by building owners.] — A street having been 
laid out by the owners of a building estate, a sewer 
was made by them for the drainage of the houses 
in the street. Subsequently, in the year 1868, 
a local board was fonnod whoso district included 
such street. The sewoi*, which discharged into 
the Thames, was bufficiejit for tlio i)m-poses of 
the drainage of tlie street, assuming that draining 
into tlie Thames could be continued. In 1884 
the local board, having received notice from the 
Thames Conservators to discontinue the discharge 
of sewage into the Thames, gave notice under 
Public Health Act, 1875 (c. 55), s. 150, to the 
frontagers in the street to make a new sewer, & 
on their default themselves constructed such 
sewer & sought to chai*ge the expenses upon the 
frontagers: — Held: (1) the original sewer was 
not a sewer made by tlio owners for their own 
profit Ac therefore had vested in the board under 
the Act ; (2) the board, not having taken any 
steps to compel tiie frontagers to sewer the street 
within a reasonable time after the sewer become 
vested in them, mu.st be taken to have )>een satis- 
fied with the sewer, Ac could not afterwards pro- 
ceed against the frontagers under sect. 150, but 
were bound tiiemRelvea U) keep the sewer in repair 
under sect. 16 of the Act, if it became necessary, 
to enlarge or alter it under sect. 18 ; Ac conse- 
quently the expenses of constructing the new 
sewer were chargeable not on the frontagers but 
on the goner^ district rate. — ^Bonklla v. 
Twickenham Local Board of Health, Holmes 
V. Twickenham Local Board op Health (1887), 
20 Q. B. 1). 63 ; 67 L. J. M. 0. 1 ; 68 L. T. 299 } 
62 3. P. 356 ; 36 W. B. 60 ; 4 T. L. B. 61, U. A. 
Annotgliona : — .is to (1) FoUd. Fwrrand v. llallas Land & 
tJo., [1893] 2 Q. B. 136. Distd. Mlnohood L. B, 

V. I^ttroU, 11894J 2 Oh. 178. Reid. CroyBdale v. Sunbury- 
on-ThamoH U. C. (1808), 67 L. J. Ch. 685 ; Hykga v. 
Sowerby U. O., IlOOO] 1 Q. B, 684 ; Yorkshjro (W. R.) 
River* Board *» tt - - ' * ' 
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SccL 2 . — Mjrlra metropolitan: Sub-sect. 4, A. (i), 

K. B. 1610. As to (2) Consd. Derby Corpn. v, Grud«In8rB» 
(18941 2 Q. B. 496. Distd. Barry & Cadoxton L. B. v. 
Parry (1895), 59 J. P. 421 : Handsworth Dlstilct Council 
V. Dorrliufton, (1897] 2 Ch. 438 ; Simmondfl v. I'ulham 
Vestr>% U900] 2 g. B. 188. Apld. WllniB^w IT. D. C. 
V, Hldoliottom (1906), 70 J. P. 537. Diftd. Bloor v. 
Boekeriham U. C.. (1908] 2 K. B. 671. Retd. Waltham- 
Hlow L. B. V. BtalneH, 11891)2 Oh. 606 ; HomBcy L. B. v. 
JJavlH, (1893] 1 g. B. 756 ; llirthton v. HaHlin^don Corpn., 
(1898] 1 g. B. 294. OeneraXly, Mentd. St. James Hall 
Co. ». li. 0. C.. (1901] 2 K. B. 250. 

2264. .] — The owners of a build- 

ing estate, who were the predecessors in title of 
deft., deposited plans, which were approved by 
the local authority, showing a road running down 
the slope of a hill & crossing the New River at 
the foot, with a sewer running the whole length 
of the road ^ crossing the Now River to join 
an(»ther sewer on the farther side. An agreement 
was made by the New River Co. witli the estate 
owners to divert the New liivcr so as to enable 


Tc. 65), 8. 150. There was evidence that in 1882 
their survey'or knew of at least one connection 
of drains with this pipe, that complaint having 
been made in 1892 or 1893 as to the outfall of 
the pipe’s contents into the river, the loccd autho- 
rity subsequently proposed a scheme of drainage 
by which the drainage was to be diverted from the 
12-inch pipe & carried into septic tanks : — Held : 

(1) the pipe was a sewer within Public Health Act, 
1875 (c. 55), s. 4, & had vested in pltfs. ; (2) on 
the evidence as a finding of fact, the local autho- 
rity must be taken to have been satisfied with 
the sewer, & could not now re-sewer the road & 
I>roceed against frontagers under Public Health 
Act, 1875 (c. 65), s. 150. 

(3) Semblc: when a sower has thus existed 
for a long period of years, it must be inferred that 
the sewer has been accepted by the local authority 
as a sewer laid to their satisfaction. — ^Wilmslow 
Urban District Council v. Sidbbottom (1900), 
70 J. P. 537 : 6 L. C. R. 80. 


the sewci* to be laid across the old bed of the 
stream. In 1H85 the sewer was made as far as 
tlie New River where it stopped, the river not 
having then been diverted ; it had no outfall, 
& was never, in fact, used as a sewer ; but the 
work was frtim time to time inspected by a ser- 
vant of the local autliority, who authorised the 
covering in of the various sections, & made re- 
liorts to the local authority, who never expressed 
dissatisfaction with the woik. Nothing more was 
done to ilie sewer which became out of repair & 
ruinous; & in 1890 the local authority gave to 
tlic frontagers in the road notice, under Public 
lleallh Act, 1875 (c. 55), s. 160, to sewer the road 
down to the New River ; on their default tlie local 
authority themselves constructed a new sewer, 
which they carried across the bod of the New 
River connected with the sewer on the other 
side, the diversion of the river having been com- 
pleted during the execution of the works by the 
local authority. ’Hie local authority liaving 
sought to charge the front agere with the expenses 
of making the n(*w sewer, the question of the 
amount to be paid by deft, was referi’ed to arbn., 
^ in an action on the award, the juiy found that 
th(‘ local autliority had accepted the old sewer 
as a satisfactory sewer //c/d ; (1) the local 

authority had power to accojjt the original sewer, 
although it had no outfall, h was at the time of 
acceptance incapable of being used as a sewer ; 

(2) the road having once been sewered to the 
satisfaction of the locid authority, the expenses 
of constructing the new sewer were not cliargeablc 
on the frontagers. — Hornsey Local Hoard v. 
Davis, [1803] 1 Q. H. 750 ; 02 L. J. Q. B. 427 ; 
08 L. T. 603 , 57 J. P. 012 ; 4 R. 322, 0. A. 
jinnoiaiUms : — As io (2) Distd. Burry ic Cadoxton L. B. 

r. Parry (1895), 59 J. P. 421. Consd. Me HamvclJ U. D. C. 

SinKh (1901), 68 J. P. 496. (feneraUy, Mentd. 8t. 

Jamo8 Hall Co. u. L. C. C., [1901] 2 K. B. 250. 

2265. .] — A road having been 

made by the owners of a building estate about 
1859, a 12-iuch pipe was laid by them along it 
from end to end. Houses were built from time 
to time in the neighbourhood of the road. A: some 
of their owners connected their drains with ilio 
12-inch pipe; but certain of the houses which 
were fii*st built had a separate system of drainage 
into cesspools in a wood at the back of their pre- 
mises. Drainage into the 12-inch pipe commenced 
ati least as early as 1870. The l2-inch pipe dis- 
charged into a culvert, & thence into a river. 
Pltfs.’ pi'edecessoi's, the W. Local Board of Health, 
wei*e constituted in 1878, & could in that year 
have put into operation Public Health Act, 1876 


2266. .J — The owner of a build- 

ing estate deposited plans in accordance with the 
bye-laws of a local authority, made under Public 
Health Act, 1875 (c. 55), s. 157, showing the course 
of an intended new sewer to be constructed of 
9-inch pipes along a certain now road. After the 
plans were approved, the line of pipes or sewer 
was constructed under the inspection of the local 
authority, &; when completed was passed & autho- 
rised to be cover(*d in. No houses were built 
on the land fronting the new sewer, & it was not 
in use : — Held : the lino of pipes, immediately 
after it was approved & authorised to be covered 
in, was a sewer wliich vesic‘cl in the local authority 
under sect. 1 3 of tlu^ Act, & they had power under 
s(*ct. 16 to connect it with their other sewers. — 
Turner v, Handsworth Urban Council, 11909] 
I Ch. 381 ; 78 L. J. Oh. 202 ; 100 L. T. 194 ; 
73 J. P. 95 ; 7 L. U. R. 255. 

2267. What is a sufficient sewer — Sewer without 
outfall.] — Hornsey Local Board v. Davis, 
No. 2264, ante, 

2268. Independent sewers — Allowed by 

local authority.] — (1) A private street, or part 
thereof, is not “ sewered ” within Public Health 
Act, 1875 (c. 55), s. 150, when the houses in it 
are served either singly or in groups by private 
drains or sewcjrs constioictod by the several owners 
of the houses, but not forming one system of 
sewering. Accordingly, the local authority may, 
although these private sewers are vested in them 
under sect. 13, require the frontagers, under 
sect. 160, to sewer the street, unless the local 
authority have, eith(*r expressly or by inference 
from circumstances, determined that it is already 
sewered to their satisfaction within that sect. ; 
in which case their powers under that sect, are 
no longer exercisable, & any required now sewers 
must be provided at their own expense under 
sects. 15 Ac 18. 

(2) The notice imdor sect. 160 to frontagers to 
sewer a street must be served upon every frontager. 

(3) If the proportion of sewering expenses pay- 
able by any frontager under sect. 160 is referred 
to arbn. under sect. 180, all objections to the 
validity of the proceedings of the local authority 
on the ground of insufllcient notice, such as 
neglecting to servo every frontager, or otherwise, 
must bo raised, if at all, before the arbitrators ; 
& it is too late to raise them by action or other 
proceeding after the award, which is by sub- 
sect. 16 of that sect, made “ final & binding ” 
on the parties. — Handsworth Districtt Council 
V, Derrington, [1897] 2 Ch. 438 ; 66 L. J. Ch. 
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691 ; 77 L. T. 73 ; 61 J. P. 518 ; 46 W. B. 168 ; 
13 T. L. B. 606 5 41 Sol. Jo. 640. 

Annotation : — As to (3) Distd. Stourbridge U. C. v. Butler 

& Grove, [1909] 1 Ch. 87. 

2269. Sewer laid by local authority.] — 

In a road which was a street within Public Health 
Act, 1876 (c. 66), s. 150, but which was not a high- 
way repairable by the inhabitants at largo, an 
urban authority in 1881, at the cost of the rates, 
constructed a sewer for soil only, the surface water 
from the road & the adjoining houses, both before 
& after 1881, being carried away by channels at 
the side of the road. In 1904, there having been 
no change since 1881 in the number or character 
of the adjoining houses, the urban authority gave 
notice under sect. 150 to the frontagers in the road 
to construct a sewer in the road for the purpose 
of carrying away the surface water. The 
frontagers, contending that the road was not a 
street not sewered to the sat/isfaction of the urban 
authority within sect. 160, did not comply with 
the notice, & on their default the urban authority 
themselves constructed the sewer & sought to 
charge the cxp<»nscs on the frontagens : —Held : 
it was a question of fact for the justices whether 
the road was a street not sewered to the satis- 
faction of the urban authority, & the fact that 
the urban authority had themselves constructed 
a sewer in the road in 1881, & had done nothing 
further with regard to the drainage of the road 
until 1904, did not as a matter of law preclude 
the justices from finding as a fact on the evidence 
that in 1904 the road was not sewered to the 
satisfaction of the urban authority. — Bloor v, 
Beckenham Urban District (Uiuncib, [1908] 2 
K. B. 071 ; 77 h, J. K. B. 864 ; 99 L. T. 299 ; 
72 J. P. 025 ; 0 L. G. B. 876, D. 0. 

U) Recurrwg Lidbiliiy, 

2270. Re-sewering — No liability on frontagers 
after acceptance of sewer.] — Bonella v. Twicken- 
ham Local Board of Health, Holmes v, 
Twickenham Local Board of Health, No. 2263, 
ante, 

2271. .] — Hornsey Local Board v. 

Davis, No. 2264, ante, 

2272. .] — WiLMSLow Urban District 

Council v, Sideboi’tom, No. 2265, ante. 

2273. .] — Bloor V. Beckenham 

Urban District Council, No. 2269, ante. 

2274. Re-pavlng — Liability of frontagers.] — 
Under Public Health Act, 1875 (c. 55), s. 150, 
an urban sanitary authority has power to require 
the owner of premises fronting on a street, not 
being a highway repairable by the inhabitants 
at large, to pave & channel such street, notwith- 
standing that it has already been paved & chan- 
nelled to the satisfaction of such authority. — 
Barry & Cadoxton Local Board v. Parry, 
[1895] 2 Q. B. 110 ; 64 L. J. Q. B. 612 ; 72 L. T. 

692 ; 59 J. P. 421 ; 43 W. R. 504 ; 39 Sol. .To. 607 ; 
15 R. 430, D. C. 

(k) Hxectifion of Work hy Local Authority 
on Default of Frontager, 

See Public Health Act, 1876 (c. 55), s. 160. 

2275. Right of contractor to recover expense 
from authority.] — ^A local board of health for a non- 
corporate district, a^cting under Public Health 
Act, 1848 (c. 63), gave notice to the owners of 
the premises fronting, adjoining, or abutting on 
certain streets, requiring them to “ sewer, level, 
pave, fiag, chai^el ” same, according to the 
provisions of sect. 69 of that Act. These notices 
not being complied with within the specified time, 
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the board entered the contracts with a third 
person for the ptu'formanco thereof, which con- 
tained provisions that the contractor was to bo 
paid for the work when the money was collected 
from the owners of the adjacent properties. The 
work was done accordi^ly, but the owners having 
refused payment, the justices of the peace before 
whom they were summoned for non-payment 
dismissed the summonses : — Held : on a case in 
which the ct. was empowered to draw infewmees of 
fact, the contractor was entitled to sue the board 
of health for the work done by liiin under the 
contracts. — ^W orthinoton v. Sudlow (1862), 2 
B. & S. 508 ; 31 L. J. Q. B. 131 ; 6 L. T. 283 ; 
26 J. P. 453 ; 8 Jur. N. S. 668 ; 10 W. R. 621 ; 121 
E. R. 1162. 

Annotation: — ^Mentd. Wortlilngtou r. Ilultou (JSG6). L. II. 

1 Q. B. 63. 

2276. Power of authority to deviate from terms 
of notice — Use of cheaper material.] — Under Public 
Health Act, 1875 (c. 55), s. 150, an urban sanitary 
authority gave noti('e to the owner of premist's 
to pave part of a street upon which his i3romises 
abutted, specifying the materials & mode & {inter 
alia) requiring liim to lay down concrete. The 
owner having failed to comply, the sanitary 
authority did the work themselves, but finding 
that the concrete would be an unnecessary expensti, 
omitted it : — field : Ihe omission to follow 
strictly ilie terms of their own notice did not 
prevent the saniUiry authority from recovering 
from the owner his i)roi)oriion of the expense's 
incurred. — ^A cton IjOcal Board Licwsry (1886), 
11 App. Cas. 93 ; 55 L. J . Q. B. 40 I ; 51 L. T. 657 ; 
50 J. P. 708 ; 34 W. R. 715, 11. L. 

2277. .) — The urban sanitary 

authority gave notice to K., an owner of land 
adjoining a new street, to sewer tlu^ road, & lay 
an 18-inch pipe. K. having n(*glocted, this 
authority in course of carrying out the work 
found a 12-inch pipe sufficient, & use'd it, & it 
saved expenses to K. on the apportionment : — 
Held : the magistrate was right in holding tiiat tlie 
apportioned expenses of the alt<u*ed work were 
recoverable under Public llejilth Act, 1875 (c. 55), 
s. 150, the alteration being not a material matter, 
nor invalidating the notice. — K ershaw v, 
Sheffield Uorpn. (1887), 51 J. P. 759, D. (J. 

2278. Execution of more extensive works - 

Frontager charged with proportionate amount.]— 
Manchester Uorpn. v. IIampson, No. 2256, ante. 

2279. .] — An urban authority 

under Public Health Act, 1875 (c, 55), s. 150, 
served notices on the frontagers of a sti*e(*t requii*- 
ing them to sewer the street as tliereiii specified. 
On default the local authority carried out more 
extensive sewage works, but including ihe work 
necessary for drainage of the street itself, & 
apportioned on the frontagers part of the cost of 
he more extensive works, being the amount wliicli 
it would have cost to sewer tiie street in accordance 
with the notices i—Held : the amount so appor- 
tioned was rocoverable by ihe local authority. — 
Acton Urban District Council v. Watts 
(1903), 67 J. P. 400 ; 1 L. G. K. 594. 

2280. BonA fide endeavour by frontager to 
execute work.] — Pltf., the own(^^ of property 
abutting on a street known as 0. Gardens, roceive<l 
on Nov. 17, 1911, a notice from the local authority 
under Public Health Act, 1875 (c. 66), s. 160, 
requiring him to make up his portion of the road, 
&, amongst other things, make connections with 
the sewer, within six weeks of the date of the notice. 
At t^t time contractors were at work making up 
another road, the only access to which was by way 
of C. Gardens, & accordingly pltf., after informing 
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the local authority of that fact, & that he proposed, 
with the consent of the other frontagers, to make 
up the whole of the road himself, waited until 
the works in the other road were finished. In 
Mar, 1912, the works being finished, pltf. began 
the work in C. Gardens, but the local authority 
refused to supply the levels, or to co-operate unless 
pltf. signed an agreement as to the making up of 
the street which it was alleged by the council 
pltf. had agreed to enter into after the six weeks 
specified in the notice had run out. On May 1 
the works were ready for the connections with the 
sewers to be made, but upon pltf. requesting the 
authority to make the same, they refused to do so, 
or to allow him to do so, on the ground that the 
works were not being done under the notice & 
that the agreement had not yet been signed. 
Pltf. then made a connection, which the council 
caused to bo disconnected. Pltf. then issued a 
writ against the council for an injunction, So sub- 
sequently an arrangement was come to by which 
the council made the connections at pltf.’s expense : 
— Held : pltf. had hon(3 fide endeavoured to comply 
with the notice ; there had been no unreasonable 
delay on his part ; ho was entitled to have the 
connections made when he called upon the council 
to make them, & defts. must pay the costs of the 
action.— D knm AN v. Finculby Uuban District 
Council (1912), 7« J. P. 405 ; 10 L. G. K. 697. 
Annotalion: — Consd. Bristol Corpn. v. Sinnott (1917), 117 

L. T. C14. 

(?) Apportionment of Expenses, 

i. In General, 

See Public Health Act, 1875 (c. 55), s. 150. 

2281. Principles of apportionment — In propor- 
tion to linear frontage.] — (1) Under Public Health 
Act, 1848 (c. 68), s. 69, the expense of sewering 
& paving a street must be apportioned among 
the owners or occupiers of all premises fronting, 
adjoining, or abutting on the street, whether the 
premises have direct access to the street or not, & 
in proportion to the linear frontage of the premises 
to the street, & irrespective of the width of the 
stre(5t. 

(2) Under that enactment a railway & canal co., 
whose premist's abut on a street, but with a fence 
between them Ac the street, is liable to be charged. 
— P. V, Newport Local Board op Health (1863), 
3 B. Ac S. 311 ; 32 L. J. M. C. 97 ; 9 Jur. N. S. 
746 ; 11 W. K. 263 ; 122 K. R. 129. 

AnnotatUnM: — Aa to (1) Apld. Newport Urban S. A. v, 

Graham (1882), 9 Q. B. D. 183. Refd. Wakotiold L. B. v. 

Loo (1870), 1 Ex. D. 330. 

2282. One side of street paved.] — ^An urban 

authority, acting under Public Health Act, 1875 
(c. 55), s. 150, repaired the footway on the south 
side of a street & appoitioned the whole cost 
among the owners & occupiers of premises on the 
south side only : — Held : the apportionment was 
right. — Wakefield Sanitary Authority v, 
Mander (1880), 5 0. P. I). 248 ; 44 J. P. 522 ; 28 
W. R. 922, D. C. 

Annotations: — Distd. Clacton L. B. v. 

Q. B. 396. Retd. Paddington Vewtry v. 

Hy. Sc Canal Co. (1893), 42 W. R, 223. 

2283. First apportionment Invalid — Power to 
make seoond apportionment.] — Cook v. Ipswich 
Local Board, No. 2220, ante. 

2284. .] — 8., an adjoining owner, 

having made default in executing certain paving, 
etc., the local board executed the same, Ss sent 
a notice with an apportionment of expenses. By 
inadvertence the apportionment was signed by B., 


Yonng, [1895] 1 
etropolitan 


Yonng, 

NortliM( 


who was not then surveyor, having been super- 
seded previously. On discovering this mistedee 
the bo£^ issued a fresh notice & apportionment 
signed by their actual surveyor, treating the former 
notice as a nullity: — Held: the board acted 
properly, & the time of limitation for recovery of 
the sum apportioned ran not from the first but 
from the second apportionment. — S ykes v. 
Huddersfield Corpn. (1871), 36 J. P. 614. 

2285. After failure to enforce first 

apportionment.]— M anchester Corpn. v, Haiupson, 
No. 2266, ante, 

ii. Notice to Dispute Apportionment, 

See Public Health Act, 1875 (c. 66), ss. 160, 267. 

2286. Time for giving notice.] — (1) An appor- 
tionment of expenses duly incurred by a local 
board under Public Health Act, 1875 (c. 65), s. 160, 
in the paving, etc., of streets was served on the 
owner of premises fronting the same. The 
apportionment mixed up the expenses of more 
than one street, but the owner not having objected 
within the three months provided by sect. 267 : — 
Held : it was too late to raise an objection to the 
apportionment, which thenceforward became valid 
& binding. 

(2) The deposit of plans & estimate of the works 
intended to be executed under sect. 150, & by that 
sect, directed to be made for the inspection of all 
persons interested, is not a condition precedent 
to the validity of all Bubseqpent proceedings. — 
Shanklin Local Board v, Millar (1880), 6 
0. P. V, 272 ; 49 L. J. Q. B. 612 ; 42 L. T. 738 ; 
44 J. P. 635 ; 29 W. R. 63, D. C. 

Annotations : — As to (1) Refd. Manohebter Corpn. v, Hompson 

(1886), 35 W. R. 334 ; Derby Corpn. v. GrudgingTS, [1894] 

2 Q, B. 496 ; Bishop v, Wandsworth Board of Works 

(1900), 82 L. T. 766. 

2287. .]— SiMCOx V, Handsworth Local 

Board, No. 2242, anfe. 

2288. What amounts to notice.] — Folkestone 
Corpn. v. Brooks, Folkestone Corpn. v, Ladd, 
No. 2294, post, 

2289. Right to withdraw notice.] — Re Stoker & 
Morpeth Corpn., No. 2301, post, 

2290. Whether notice necessary — Where pre- 
liminary paving notice not served.] — J abrow 
Local Board v, Kennedy, No. 2241, ante, 

2291. Effect of want of notice — Estoppel of 
frontager.] — Midland Ry. Co. v, Watton, No. 
2325, post, 

2292. .] — Derby Corpn. v, Grudg- 

INGS, No. 2341, post, 

iii. Proceedings before Arbitrator, 

See Public Health Act, 1876 (c. 66), ss. 150, 
179-181, 267. 

2293. Necessity for proceedings — If apportion- 
ment disputed — Condition precedent to recovery of 
expenses.] — Whore an urban authority gives notice 
to the owners So occupiers of premises fronting, 
adjoining or abutting on a street, that requires 
to be sewered or otherwise dealt with under Public 
Health Act, 1875 (c. 55), s. 150, & in default 
executes the work. So the expense is apportioned 
by the surveyor, any dispute arising on the appor- 
tionment, whether as to amount or otherwise, 
must be dealt with by arbitration in the manner 
provided by the Act, & the urban authority ijannot 
proceed to recover the amount apportioned from 
any owner who has given notice that he disputes 
the apportionment. — S andgatb District Local 
Board op Health v, Keene, [1892] 1 Q. B. 831 ; 
61 L. J. Q. B. 776 ; 66 L. T. 741 ; 66 J. P. 484 ; 
8 T. L. R. 432, C. A. 

Annotaliona : — Folkestone Coron. v. Brooks, Same'e. 

Ladd, [1893] 8 Ch. 22. Consd. West Hartlepool Coi^n. 
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V. (1897). 77 L. T. 387 ; Cawston v. Bromlev 

y. D. C. (1900), 17 T. L. K. 25 ; He Stoker & Morpeth 
Oorpn. (1914), 84 L. J. K. B. 1169. BeU. Re Willosden 
L. B. & Wright [1896] 2 Q. B. 412. ' 


2294. — .] — (1) A defaulting owner, 

on receiving notice of apportionment [under 
Public Health Act, 1876 (c. 66), s. 150], sent to 
the authority a letter which appeared to be 
rather an objection to the prime cost of the work 
than to the mode in which that prime cost was 
apportioned. Thect. below held that a dispute as 
to the prime cost was not a dispute as to the ap- 
portionment within the sect., & that the urban 
authority were not bound to go to arbitration 
before ^ commencing an action to recover the 
apportioned amount. On appeal : — Held : the 
letter might have been treafed by the urban 
authority as not being a notice disputing the 
apportionment but as tliey had in letters to the 
owner, & by resolution passed at their own 
meeting, treated the letter as a good notice, it 
must be treated as such, & an action brought by 
them before proceeding to arbitration must be dis- 
missed, 

(2) Another owmer disputed the claim of the 
urban authority in general terms : — Held : this 
was a dispute as to the apportionment & the urban 
authority could not sue without first going to 
arbitration. — Folkestone Corpn. v. Brooks, 
Folkestone Corpn. v. Lajdd, [1893] 3 Ch. 22 ; 
62 L. J. Ch. 863 ; 69 L. T. 403 ; 58 J P. 53 ; 
9 T. L. R. 604, C. A. 


Annotations : — As to (1) Apld* Cawsion v. Bromley U. B. C. 
(1900), 17 T. L. Tl. 25. Coiisd. Bolton Corpn. v. Scott 
(1913), 108 L. T. 406 ; Re Stoker Sc Morpeth Corpn. 
(1914), 84 L. J. K. B. 1169. Refd. West Hartlepool 
Corpn. V. BoblnHon (1897), 77 L. T. 387 ; Southampton 
Corpn. V. Lord (1903), 67 J. V. 189. Gtneralh/t VLeniS, 
Crosfield v. Manchester Ship Ccuial Co., [1901] 2 Ch. 123. 


2295. Objections to be raised before arbitrator.] — 

Handsworth District Council v, Derrington, 
No. 2268, ante, 

2296. Jurisdiction of arbitrator — Whether ex- 
penditure reasonable or necessary.] — Bayley v. 
WiLiaNSON, No. 2251 , ante. 

2297. As to cost of works.] — Sandgate 

District Local Board op Health v. Keene, 
No. 2293, ante, 

2298. As to liability for expenses.] — 

Folkestone Corpn. v. Brooks, Folkestone 
Corpn. v, Ladd, No. 2294, ante. 

2299. .] —Wliere a local authority 

executes paving & other works in a street under 
Public Health Act, 1875 (c. 56), s. 150, & the 
surveyor apportions the expense, & the appor- 
tionment is disputed, the arbitrators appointed 
to settle the dispute have no jurisdiction to inquire 
into the items of the total amount certified by the 
surveyor. — Be Cawston & Bromley Urban 
District Council (1900), 64 J. P, 760 ; siib nom, 
Cawston v. Bromley Urban District Council, 
17 T. L. R. 25, D. C. 

Annotation : ’-'Reid, Be Stoker & Morpeth Corpn. (1914), 
84 L. j. K. B. 1169. 


2B00, .] — (1) The only power which 

an arbitrator ^pointed to apportion paving 
expenses under iroblic Health Act, 1875 (c. 65), 
Sc 150, has is to divide up the total sum which the 
local authority have decided to be the cost of the 
work. He has no jurisdiction to entertain 
objections to the total cost of the work as given 
to him by the local authority. 

(2) In proceedings against a frontager under 
sect. 267 of the Act for the recovery of paving 
expenses the justices have power to entertain 
objections which offer an answer to the whole of 
the frontager’s liability, but have no power to 


entertain objections as to the amount of his 
liability. 

(3) The only method in whicli a frontager can 
take objection to the decision of the local authority 
as to the works to be carried out under sect. 160 
of the Act is by appeal to the Local Government 
Board under sect. 268. — Re Hanwell Urban 
District Council & Smith (1904), 68 J. P. 496 ; 
2 L. a. R. 1350, D. O. 

Annotation : — Consd. Re Stoker & Morpeth Corpn. (1914), 

84 L. J. K. B. 1169. 

2301. .] — An urban authority under 

Public Health Act, 1876 (c. 66), s. 160, paved & 
made up a place as being a ** street ” within the 
Act, & their surveyor apportioned the expenses 
among the frontagers. One of the frontagers 
gave notice of objection to the apportionment 
upon him upon the ground that the greater part 
of the place paved & made up was private property 
& not a ** street,” & that only a small part of his 
premises fronted on a ” street.” The urban 
authority thereupon appointed an arbitrator under 
sect. 180 of the Act, & the frontager, who had not 
appointed an arbitrator before the expiration of 
fourteen days after service upon liim of notice of 
the appointment of the arbitrator by the urban 
authority, gave notice to the urban authority 
that ho withdrew the notice disputing the appor- 
tionment upon ilio ground that the sole question 
was one of law as to whether the whole of the 
place paved & made up was a ” street ” which the 
arbitrator could not detonnine. Tlio urban 
authority refused to accept the notice of with- 
drawal, &> the arbitrator appointed by them pro- 
ceeded with the arbitration as sole arbitrator, 
made an award against the frontager for the sum 
apportioned in respect of his premises, stating 
in his award that he found as facts that tlie place 
was a ” street ” within tlie Act, & that it was not 
repairable by the inhabitants at large. Upon a 
motion by the frontager to set aside the award ; — 
Held : (1) the frontager, not having appointed an 
arbitrator to act for him, was entitled to with- 
draw his notice disputing the appoitionment 
within the fourteen days ; having clone so there 
was no submission by him to arbitration ; & there- 
fore the arbitrator had no power to act as sole 
arbitrator, & the awai*d was a nullity & must be 
set aside; (2) even if the arbitrator had juris- 
diction to make an award, ho had exceeded his 
jurisdiction in determining that the place was a 
” street ” within the Act & was not repairable by 
the inhabitants at large, & upon this ground also 
the award must be set aside. — 7\*e Htoker & 
Morpeth Corpn., [1915] 2 K. B. 611 ; 84 L. J. Ch. 
1109 ; 112 L. T. 753 ; 79 J. P. 201 ; 13 L. G. R. 
233, C. A. 

2302. .]— Notices to sewer & pave 

roads having been in 1872 served by a board <>f 
health on an owner he took no notice during liis 
lifetime & the works having been executed by the 
board notices to pay apportionments were on 
July 30, 1875, served on the tenant for life under 
the will of the owner, & on the exors., who within 
the statutory three months served counter notices 
on the board, disputing the amount of the appor- 
tionments & alleging that the roads were public 
roads. The board then commenced proceedings 
by arbn. which the owners refused to attend, Ss 
in their absence an award was made in favour of 
the board on Aug. 9, 1877. On Jan. 19, 1878, 
the award was maide a rule of the Q. B. Div. On 
Feb. 12, notices of demand were served by the 
board on the owners, & on July 9, 1878, proceedings 
in the Q. B. Div. to enforce the award were 
commenced & subsequently abandoned. On 
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Anp:. 1, 1878, proceedings were taken in the Q. B. 
with reference to the costs of the award & these on 
Jan. 23, 1879, were transferred to the Ch. Biv., 
in which an administration action was ponding : — 
Held : (1) where a notice served by a board of 
health upon an owner calling upon him to pay an 
apportionment of expenses incurred in the sewering 
& paving of roads is met by a counter notice dis- 
puting the amount alone such demand may be 
the subject of arbn. ; but where the counter notice 
disputes the liability to pay, such a demand must 
bo tried by justices, who, if the counter notice also 
disputes the amount may exercise their juris- 
diction as to the amount also ; (2) a summons 
by the board for leave to prove in the administra- 
tion action for the amount awarded must bo 
refused, on the ground that the remedy of the board 
was by a summary proceeding before justices & 
had become barred by the operation of Summary 
Jurisdiction Act, 3848 (c. 43), s. 11 . — West v. 
Downman (1880), 14 Ch. B. Ill ; 42 L. T. 340 ; 
29 W. R. 0, 0. A. 

AnnoiaUons • —As to (1) Confld. Jit Willosdon L. B. 

IJ89nj 2 Q. B 412. Refd. Ijoa r. Abeifiravonny Improve- 
ment OomrH. (J885), 3 6 Q. B. D. 38. He Bettesworth & 
JUchei (1888). 37 (h D. ^5, Millard v. Balby-wltli-Hex- 
Ihorpo D. C (1904). 90 L. T. 489. Aa to (2) Consd. 
Handgato Bintuct L. B of Honlth v Koeno, [1892] 1 Q. B. 
831 : He WlIIoRdoji L. B be Wright. [1890] 2 Q. B. 412 
Reid. Boor, Boor v Hopkins (1889), 40 Ch. D. f»72; 
Tlornsoy L. B. o, Monareh Investment BJdg. Soc. (1889), 
23 Q. B. B. 149. 

2303. .] — An award under Public 

Health Act, 1875 (c. 55), s. 160, as to the proportion 
of the expenses, incurred by an urban authority 
in sewering <fc otherwise making good a street, 
to be borne by a person to whom notice has been 
given requiring hun to sewer & otherwise make 
good a portion of the street, cannot be enforced 
under Arbitration Act, 1889 (c. 49), s. 12. 

The arbn. clause in the sect. [Public Health 
Act, 1875 (c. 56), s. 150] does not give power to go j 
to arbn. to fix the liability but only the amount 
(Lord Estitcr, M.TL ). — JRe Willksden Local 
Board &; Wright, |189«] 2 Q. H. 412 ; 65 L. J. 
Q. B. 667 ; suh nom, Willerdrn Local Board v. 
Wright, 75 T^. T. 13 ; 60 J. P. 708 : 41 W. K. 
676 ; 12 T. L. R, 539, 0 A. 

Annotaliov — Consd. He Rtokoi & Morpeth Corpn. (1914), 
84 L. J. K. B. 1189. | 

2304. To apportion against frontager not 

appealing.] — An award in an arbn. under Public 
Health Act, 187.5 (c. 55), between one of several 
frontagers called upon to pay the expense of paving 
a street & an urban authority, by which the 
arbitrator has altered not merely the assessment 
upon the particular frontager, but the assessment 
in regard to all the frontagers, is not binding upon 
any frontager not a party to the arbitration so as 
to entitle the urban authority to recover from him 
the sum which would be due from him on the footing 
of the altered assessment. — Tunbridge Wellh 
Local Board v, Akroyd (1880), 6 Ex. J>. 199 ; 49 
L. J. Q. B. 403 ; 42 L. T. 640 ; 44 J. P. 604 ; 28 I 
W. R. 450, 0. A, 

Reid. R. r. L. O. Board (1882), 10 Q. B. D. I 

2306. Whether limited to apportionment of 1 

expenses.] — Bayley v. Wiijctnson, No. 2261, ante, 

2306. .] — West v.Bownman, No. 2302, 

ante, 

2807. .] — Sandgate Bibtrict Local ! 

Board of Health v, Keene, No. 2293, ante, 

2808. .] — Folkestone Corpn, v, \ 

Brooks, Folkestone Corpn. v, Ladd, No. 2294, ' 
ante, \ 


2309. .]— -ife WiLLESDEN LOCAL 

Board & Weight, No. 2303, ante. 

2310. .] — Re Hanwell Urban Dis- 

trict Council & Smith, No. 2300, ante, 

2311. .J — Re Stoker & MoRP3ffiTH 

Corpn., No. 230], ante, 

2312. To reduce apportionment — Faulty 

notice & apportionment.] — The owner of two pro- 
perties which adjoined each other <te abutted on a 
street, received a notice to execute certain private 
street improvement works under Public Health 
Act, 1875 (c. 65), s. 150. The notice referred 
only to one of the two properties. The owner 
did not comply with the notice, & the local 
authority executed the works in the street adjoin- 
ing both properties. The apportionment of the 
expenses incurred served upon the owner also 
only referred to the one property, though the 
owner’s share of the expenses was calculated on 
the frontage of both. The owner disputed the 
apportionment & the matter was referred to arbn. 
The arbitrator adjudged that the apportionment 
was bad, & that the owner’s share should be 
reduced to a sum proportionate to the frontage 
of the one property to which the notice the 
appoitionment had referred : — Held : the arbi- 
trator had jurisdiction to make this award. — 
Thomas v, Hendon Rural Disirict Council 
(1010), 75 J. P. 161 ; 9 L. G. R. 234, D. C. 

2313. To determine that place a ** street.**] 

— Re Stoker Morpeth Corpn., No. 2301, ante. 

See, also, Sub-sect. 4, A. (m) iii., post. 

2314. Finality of award— Public Health Act, 
1875 (c. 55), s. 180 (15).] — Handrworth Dis- 
trict Council v, Dbrrington, No. 2268, ante, 

2316. Enforcement of arbitrator’s award — Arbi- 
tration Act, 1889 (c. 49), s. 12.] — Re Wtllesden 
Local Board & Wright, No. 2303, ante. 


{m) Recovery of Expenses, 


i. Demand for Payment, 


See Public Health Act, 1876 (c. 65), ss. 160, 257. 

2316. Necessity for demand — Notice of appor- 
tionment not a demand.] — Where works are 
executed by a local authority for the improvement 
of a stieet under Public Health Act, 1848 (c. 63), 
s. 09, 21 & 22 Viet. c. 98, s. 63, A the expenses 

charged upon tlie owners of the premises fronting 
the street, it is necessary before summary pro- 
ceedings can be taken for the recovery of the 
amount apportioned upon any such owner, that a 
demand of payment of the sum so apportioned 
should be served upon him, & the six months within 
which the summary proceedings must be taken 
under Summary Jurisdiction Act, 1848 (c. 43), 
s. 11, are to be reckoned from such notice of 
demand, & not from the notice of apportionment, 
which is not a sufficient demand. — Grece v. Hunt 


(1877), 2 Q. B. D. 389 ; 46 L. J. M. C. 202 : 36 
L. T. 404 ; 41 J. P. 350 ; 25 W. R. 64.S, D. C. 
Annotations Retd. Marr «. Grconvich Board of Works 
(1880), 44 J. P, 424 ; Siracox v, Handsworth L. B. (1881). 
8 Q B. D. 39 ; Pool Ac Forder Highway Board v. Gunning 
(1882), 51 L. J. M. C. 49 ; R. v. L. 6. Board (1882), 9 
S; » Romsov L. B. 75. Monarch Investment 

Bl^^ Soc^(1889). 24 Q. B. D. 1 ; Sandgate L. B. v. Keene 


2817. 


-. 1 - 


.J — SiMcox V. Handsworth 

Local Board, No. 2242, ante, 

2318. .]— Under Public Health Act, 1876 

(c. 66), s. 160, notice was given by an urban 
authority to the owner of premises fronting a 
street to pave part of it, & on his default the 
authority executed the work, & their surveyor 
gave hto notice of apportionment of the expenses 
for which the owner was liable, & demand was 
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made upon him for the amount. Under sect. 268 
he, deeming himself aggrieved by the “ decision ** 
of the authority, addressed a memorial by way of 
appeal to the Local Government Board, stating 
the grounds of his complaint. On a rule for 
prohibition to the Local Government Board : 
— Held : an appeal lay by the memorial to the 
Local Government Board, & no prohibition ought 
to be granted. 

The necessary inference is that the notice of 
demand must* be given by the local board, & that 
until they have given that notice of demand they 
are not in a position to recover anything by way of 
summary process (Beett, L.J.). — E. v. locAii 
Government Board (1882), 10 Q. B. D. 309; 
62 L. J. M. 0. 4 ; 48 L. T. 173 ; 47 J, P. 228 ; 31 
W. E. 72, C. A. 

Anriotaiionii .‘—Apld. 11. r. L. G. Board, Ejrp. Thorp (1914), 
84 L. J. K. B. 1184. Refd. U. v. Hhofflold Recorder (1883), 
52 L. J. M. C. 78 ; AV p. Wake (1883), 11 Q. B. I». 291 ; 
EccIobv. WirralR. 8. A. (188G), 17 Q.B. D, 107 ; Waltham- 
stow L. B. V. Btalnes (1891 ), 60 L. J. Ch. 738 ; l^eebles v. 
Oswaltwistle U. D. C. (1896), 75 L. T. 689 ; R. v. L. O. 
Board, Ex p. Sti-oot (1907), 96 L. T. 650. Mentd. 
Grosvenor & West-end Ky. Terminus Hotel Co. (1897), 
76 L. T. 337 ; R. v, Kensington income Tax Conirs., hx p, 
Aramayo (1915), 6 Tax Cas. 613 ; Re Clifford 5c O’Sullivan, 
119211 2 A. C. 570 J R. v. Electricity Comrs., Kr p. 
London Electricity Joint Committee Co. (1920). fl924J 
1 K. B. 171 ; R. u. Powell. Ex p. Camden. 11925] 1 K. B. 611. 


Health Act, 1875 (c. 55), s. 150, &, the owners not 
complying with the notice, the works were exe- 
cuted by the local autliority. Subsequently, the 
expenses of the work were duly apportioned, & 
the proportionate sums due from the owners 
respectively wore demanded. One of the ownem 
to whom the notice had been given sold his 
remises after the completion of the work, but 
efore the apportionment of the expenses & 
the demand of the sum apportioned in respect of 
the promises i—Ueld : he was liable to pay that 
sum under sect. 257 of the Act, as havmg been 
the owner of the premises when the works were 
completed. — ^^TiLr.ARD v, Balby-with-Hexthorpe 
Urban Council, [1905] 1 K. B. 60 ; 74 L. J. K. B. 
45 ; 91 L. T. 730 ; 69 J. P. 13 ; 53 W. E. 165 ; 
21 T. L. E. 8 ; 49 Sol. Jo. 13 ; 2 L. G. E. 1248, 
O. A. 

Annoitdion : — Apld* East Ham U. C. t>. Aylett, [1905] 2 
K. B. 22. 

Estoppel by representation,] — Sec Estoppel, 

Vol. XXI., p. 299, No. 1078. 

iii. Summary Proceedings. 

See Summary Jurisdiction Act, 1879 (c. 49), 
88. 6, 35 ; Public IJeaiili Act, 1875 (c. 65), ss. 160, 
257 ; Public Health Acts Amendment Act, 1907 


ii. “ Owner in DefauJi"' 

See Public Health Act, 1875 (c. 55), ss. 150, 257. 

2319. Who is “ owner in default — Owner at 
time of completion of works.] — ^^Under Public 
Health Act, 1876 (c. 55), s. 160, which enables the 
urban authority to give notice to the owners of 
premises abutting upon a street (not being a high- 
way repairable by the inhabitants at largo), to 
sewer, level, & pave it-, & upon default to execute 
the works & recover the exi^enses from the ownei*s 
in default, according to the frontage of their 
respective premises, such expenses cannot bo 
recovered from any one who, though the owner of 
premises when notice was first given by the urban 
authority, has ceased to be owner before tlie com- 
pletion of the work««. — E. v, Swindon Local 
Board (1879), 4 Q. B. D. 305 ; 48 L. J. M. C. 119 ; 
40 L. T. 424 ; 43 J. P. 431 ; 27 W. E. 732, D. 0. ; 
on appeal (1880), 49 L. J. Q. B. 522, 0. A. 
AnnoicUions : — ^Distd. Jllingworth r. Bulnicr East Highway 

Board (1884), 53 L. J. M. C. 60.^ Cpnsd. Milla^ Balbv- 


Hartlopool Corpu. v. Robinson (1897), 77 L. 1. 337 ; 
East Ham District Oomicll v, Aylett (1905), 74 L. J. K. B. 
471. Mentd. Rc Bettesworth A; Richer (1888), 37 Ch. D. 
536 ; Re Alloa & Driscoll’s Contract, [1904] 1 Ch. 493. 

2320. .]— E. V. London Local Board 

(1879), 43 J. P. Jo. 236, D. 0. 

-.] — When a street has been 


made up by the focal authority under Public 
Health Act, 1875 (c. 65), s. 150, a person who is 
the owner of premises fronting the street at the 
date of the completion of the works is liable, under 
sect. 257 of the Act, to pay an apportioned part 
of the expenses of the works, although he was not 
the owner of the premises when the notice requiring 
the works to be executed was served under sect. 
150.“— East Ham Urban Council v. Aylett, 
[1905] 2 K. B. 22 ; 74 L. J. K. B. 471 ; 92 L. T. 
420 ; 69 J. P. 205 ; 63 W. E. 492 ; 21 T. L. E. 
406 ; 3 L. G. E. 541 ; std) nom, Aylett v. East 
Ham Urban District Council, 49 Sol. Jo. 440, 
D. 0. 

Annotaiion .•—Reid. Wealdstoue U. D, C. v. Everehed (1905), 
3L. G. R. 722. 

-.] — Notice was given by a local 


authority to the owners of premises in a street, 
requiring them to execute works, under Public 


(c. 53), s. 19. 

2323. Jurisdiction of justices — Preliminary 
paving notice not served.] — Jarrow Loc^al Board 

V. Kennedy, No. 2211. ante. 

2324. Notice of objection to apportionment 

not given.] — A local board having duly proceeded 
under Public Health Act, 184.8 (c. 03), & sewered, 
etc., a street, & no notice having been given by an 
owner that lie disputed the apportionment, the 
board sought to enforce before justices the pay- 
ment of ilie proportion cliarged : — Held : it 
was stiU open to the owner to dispute his liability, 
& to show that the street was a liighway repair- 
able by the inhabitants at large. — Hrsketh v, 
Atherton Local Board (1873), L. E. 9 Q. B, 4 ; 
43 L. J. M. C. 37 ; 29 L. T. 530 ; 38 J. P. 149 ; 22 

W. E. 58. 

AnnotatinnH : — Consd. R. r. L. G. Board (1882), 9 Q. B. D. 
600. Refd. Exp, VVako (1883), 11 Q. B. D. 291 ; Bourno- 
moutli (Jomrs. v, WattH (1884). 14 Q. B. D. 87 ; Eccles 
V. Wlrral R. S. A. (1886), 17 Q. B. D. 107. 

2325. •]— (1) Where the apportion- 

ment of street improvement exponses by the 
surveyor imder Public Health Act, 1876 (c. 65), 
s. 150, has not been disputed by a trt)ntager in the 
manner pointed out by sect. 257 of the Act, such 
apportionment is conclusive, & the frontager 
cannot set up, as a defenc<j to proceedings for the 
recovery of the sum apportioned, that he has been 
charged in respect of a greater extent of frontage 
than he possesses. ^ , 

(2) If [frontagers] dispuUi the amount of front- 
age upon whicJi they are liable to contribute, their 
proper & only course is, within three months 
of service of the notice, to dispute the apportion- 
ment, & either to go to arbitration or to appeal to 
the lA>cal Government Board, under sect. 179 
or sect. 208 of the Act. — Midland Ey. Co. v. 
Watiw (1880), 17 Q. B. D. 30 ; 65L. J. M. C. 99 ; 
61 L. T. 482 ; 50 J. P. 406 ; 34 W. E. 624, D. C, 

Annotations As to (1) Reid. Derby Gon)n. v. Gradgiog^ 
[1894] 2 Q. B. 496. As to (2) Refd. Evans v. Newport 
Urban S. A. (1889), 61 L. T. 684 : Ban^ato L. B. v. Keone 
(1891), 8 T. L. R. 27. Ocnerally. Refa. Eoclee v. Wlrral 
K. S. A. (1886), 17 Q. B. D. 107 ; West Corpn. v. 
Grant (1888), 40 Ch. D. 331 ; Baird v, T^m^rldge Wells 
Oorpn., [18941 2 Q. B. 867 ; Hill e. Wallasey L. B., [1894] 
1 Ch. 133 : White v. FuRiam Vestry (1896), 74 L, T. 425 ; 
West H^lopool Corpu. v. Robinson (1897 ), 76 L. T, 67 7. 

2326. Effect of want of jurisdiction on 

subsequent proceedings.] — An application to 
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justices by a local board under Public Health Act, 
1875 (c. 65), for the recovery of a proportion of the 
expenses of sewering a street from the owner of 
premises abutting thereon, was dismissed by the 
justices on the ground that the street was a high- 
way repairable by the inhabitants at large. 'Hie 
local board some years afterwards made an applica- 
tion against the same person for the recovery of 
a proportion of paving expenses subsequently 
incurred in respect of the same street, & a 
stipendiary magistrate made an order for the 
payment of such expenses : — Held : the adjudica- 
tion of the justices that the street was a highway 
ropahable by the inhabitants at large on the first 
application was beyond the jurisdiction of such 
justices, which wa^s only to make or refuse the order 
for the expenses claimed, & such adjudication on 
the first application did not estop the local board 
from claiming the expenses they claimed on the 
second application, Ac the magistrate might make 
the order which he made for their payment. — 
H, V, UuTciUNas (1881), 6 Q. B. D. 300 ; 50 L, J. 
M. C. 35 ; 44 L. T. 364 ; 45 J. P. 504 ; 29 W. li. 
724, C, A, 

Anruitaiiona .‘--Consd. N. E. liy. v. Dalton Oversoers, [1898] 

2 Q. D. OG. Folld. Hcolt y. Lowo (1902), 8G L. T. 421. 

Apprvd. & Distd. Wakefield Corpn. v. Cooke, [1904] A. C. 

31. Refd. Maucliostc'r (Jorpn. v. Humpson (1H8C), 3 

T. L. It. 46G. Mentd. priostman v. Thomas (1884), 9 

V. 1). 210 ; Jtc Allsop & Joy’s Contract (1889), 61 L. T. 

213 : 11. V. Ollls, [1900] 2 g. 11. 7.^8 ; Poulton v. Adjust- 
able Cover, & Holier Block Co., [1908] 2 Ch. 430 ; Bedford 

V. Cowtau, [1910] 1 K. B. 980 ; Ord v. Ord, [1923] 2 K. B. 

2327. Liability of frontager.] — ^W ake v, 

Shefpieijj CoiiPN., No. 2370, post, 

2328. ,]—I{e Hanwell Urban Dis- 

trict Council & Smith, No. 2300, ante. 

2329. Appeal to Local Government Board 

on some points — Jurisdiction to decide points not 
appealed.] — Seabrooke v. Grays Thurrock 
Local Board (1891 ), 8 T. L. R. 19. 

Appeals to Local Government Board, sec Sub- 
sect. 4, A. (< 7 ), post. 

2330. What defences available— That local 
authority acting ultra vires.] — An owner of 
premises abutting on a street having received from 
the urban authority notice under Public Ilealih 
Act, 1875 (c. 56), s. 150, to pave, etc., such street, 
indorsed on the notice an authority to the urban 
sanitary authority to execute the works, & an 
undertaking to repay the costs on completion. On 
default of payment after dcunand made, the 
urban sanitary authority proceeded to “ recover 
the expenses in a summary manner ” before 
justices : — Held : the owner having by the sub- 
mission indorsed on the notice admitted the right 
of the sanitary authority to issue the notice, could 
not require proof to be given before the justices of 
the fulfilment of tlie conditions precedent to the 
existence of such right. The owner could not by 
such submission give jurisdiction to the sanitary 
authority if in fact they had none, but he did 
thereby waive the proof by them of the pre- 
liminaries to the notice^ & made it incumbent on 
himself to disprove their original authority, if he 
wished to dispute it, — ^I vBwis v, Cardiff Urban 
Sanitary Authority (1878h 47 L. J. M. C. 101, 
D. C, 

2331. Overcharge — Deviation from 

plans.] — C ook v, Ipswich Local Board, No. 2220, 
anU, 

2882. .] — In proceedings before jus- 

tices under Public Health Acts Amendment Act, 
1907 (c. 58), B. 19, to recover from cm adjoining 


landowner his proportion of expenses incurred by 
the local authority in the repair of an accommoda- 
tion road necessary to obviate or remove danger 
to passengers or vehicles, the landowner may, 
although he has failed to appeal again^ the local 
authority’s notice specifying the repairs, & has 
stood by whilst they were executed, dispute his 
liability by showing that the works executed were 
unauthorised by the sect., in that they involved 
the obliteration of the old track & substitution 
therefor of a new road of different character with 
new curves at new levels & of a largely increased 
width. — Shobburyness Urban District Council 
V, Burges (1924), 22 L. G. R. 684. 

2333. As to interest charged on instal- 

ments.] — North British Ry. Go. v. Holme 
Cultram Local Board, No. 2356, post. 

2334. Street repairable by inhabitants at 

large.] — Hesketh v. Atherton Local Board, 
No. 2324, ante. 

2336. .] — R. v.'Hutchings, No. 2326, 

ante. 

2336. .] — In proceedings before jus- 

tices under the Public Health Act, 1875 (c. 56), 
s. 160, to recover from an owner of premises front- 
ing a road his proportion of expenses incurred by 
the local authority in sewering, levelling, & paving 
it, the owner may dispute his liability by showing 
that the road is not a “ street,” or that it is a 
“ highway repairable by the inhabitants at large.” 
— ^EcCLES V, WiRRAL RURAL SANITARY AUTHO- 
RITY (1886), 17 Q. B. D. 107 ; 65 L. J. M. C. 106 ; 
60 .1. P. 696 ; 81 W. R. 412 ; 2 T. L. R. 416, 
D. C. 

Armotatiom : — Apld. Hhoobiiryness U. D. C. v. Burgos (1924), 

22 L. U. 11. G84. Refd. Re Hanvvoll U. D. O. & Smith 

(1904), 2 L. G. R. 1350. 

2337. Road not a “street.”] — Ecclbs v. 

WiRRAL Rural Sanitary Authority, No. 2336, 
ante. 

2338. .]—(!) Pubhe Health Act, 1875 

(c. 55), s. 150, applies only to streets which are 
in the ordinaiy & popular sense of the word 
“ streets ” & the word “ street ” in sect. 150 does 
not necessarily include every meaning given to 
it by sect. 4 of the Act. 

(2) In summary proceedings to recover expenses 
under sect. 150, it is for the justices, having regard 
to the surrounding circumstances, & to whether 
there is any intention of building along a road so 
as to convert it into a street, to find as a fact 
whether one road in question is a street in the 
ordinary & popular sense of the word ; & it makes 
no difference that the sect, has been applied or 
may apply to a portion of the road other than 
that in question. Whore the justices find a road, 
or a portion of a road, is not a street in the 
ordii^y & popular sense, they will be right in 
holding that the sect, is not applicable to the road 
or portion. — R. (on the prosecution of Clbok- 
heaton liOCAL Board of Health) v. Burnup 
(1886), 60 J. P. 698. 

Annotations : — As to (1) N.P. Jowott v. Idle L. B. (1887), 

67 L. T. 928 j Fenwlok v. Croydon IL S. A., [1891] 2 

Q B. 216. S^d. Richards v. Kessick (1888), 62 J. P. 

766. 

2339. Works treated as private improve- 

ment expenses.] — Gould v . Bacup Local Board, 
No. 2258, ante. 

Private improveihent expenses, see Sub-sect. 4, 
A. (n), post, 

2340. That work not done under sealed 

contract.] — The B. urban authority, after notice, 
did the work of paving a new street, portly by 
their own workmen ^ partly by a contractor, 
who had no contract imder seal, but whose work 
amounted to £75, ds who was paid by the B. 
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authority that sum : — Held : W., a frontager, 

when sued for his apportioned part of the expense, 
could not set up the defence that the contractor 
had no contract under seal, & was wrongfully 
paid. — ^Bournemouth Gomrs. v. Watts (1884), 
14 Q. B. D. 87 ; 64 L. J. Q. B. 93 ; 61 L. T. 823 ; 
49 J. P. 102 ; 33 W. R. 280 ; 1 T. L. R. 142, 
D. 0. 

AnTMtationa : — ^Befd. Derby (Mayor) v. Qrudglngs (1894), 
10 R. 665 ; Brooks, Jenkins v. Torgnay C3orpn., [1902] 
1 K. B. 601. 

2341. Where notice against apportionment 

not given.] — The owner of premises fronting on a 
street having failed to comply with a notice, 
under Public Health Act, 1875 (c. 66), s. 150, to 
sewer, etc., the street according to his frontage, 
the urban authority did the work themselves, 
& took proceedings before justices to recover the 
sum apportioned on him by their surveyor. The 
owner had given no notice, under sect. 267 of the 
Act, disputing the apportionment within the 
specified time. At the hearing of the complaint 
it was shown that the carriageway of the street 
was a highway repairable by the inhabitants at 
large, but that the footway on which the owner’s 
premises fronted was not : — Held : tlio urban 
authority had jurisdiction to give the notice & 
make the apportionment in respect of the footway, 
& the owner having failed to dispute the appor- 
tionment under sect. 257, it was conclusive against 
him, & he could not at the hearing before the jus- 
tices dispute his liability to pay any part of the 
apportioned sum. — D erby Corpn. v. Grudginos, 
[1894] 2 Q. B. 490 ; 63 L. J. M. C. 170; 72 
L. T. 594 ; 68 J. P. 685 ; 43 W. R. 74 ; 10 T. h. R. 
455 ; 10 R. 665, D. 0. 

Annotations ;--Consd. Re HaDwoIl U. D. C. & Smith (1904), 
68 J. P. <06. Reid. Folkestone (jorpn. v, Marsh (1905), 
94 L. T. 511. 

2342. Local authority empowered to execute 
works by frontager — Effect of admission.] — Lewis 
V. Cardiff Urban Sanitar.y Authority, No. 
2330, ante. 

Time for commencing proceedings, see Sub- 
sect. 4, A. (m) V., post 


iv. Proceedings in County Court 
See PubUc Health Act, 1875 (c. 65), s. 261. 
County Courts generally, see County Courts, 
Vol. XIII., pp. 441 ei scg. 

2343. Action must be brought within six 
months.] — ^Proceedings under 24 & 25 Viet. c. 61, 
s. 24, are barred by a six months’ limitation in 
the same way as if they were taken in a summary 
manner. — West Ham Local Board v. Maddams 
(1876), 1 Ex. D. 516, n. ; 33 L. T. 809 ; 35 L. T. 
887, n. ; 40 J. P. 470, D. C. 

Annotatxons : — ^Apprvd. Tottonheun L. B. of Health v, 
Rowell (1876), 1 Ex. D. 614. Ezpld. Looda Corpn. v. 
Robshaw (1887), 51 J. P. 441 ; Blaokburu Corpn. v, 
Sanderson, [1902] 1 K. B. 794. Refd. Tottenham L. B. 
of Health v. Rowell (1880), 15 Ch. D. .378 ; Metropolitan 
Water Board v. Bunn, [1913] 3 K. B. 181. 

2344* .] — ^Pltfs., under Public Health Act, 

1848 (c. 63), s. 69, incurred expenses in sewering 
Sa paving a street, upon which premises belonging 
to R. abutted ; his proportion of the expenses 
amounted to £13 5s. 5d. On Feb. 18, 1873, notice 
was served by pltfs. on R. that the foregoing 
amount was apportioned upon him, that the 
same would become payable by him, unless within 
three months he disputed it. R. did not dispute 
the apportionment. The money not having been 
paid, on June 8, 1875, a plaint was issued by pltfs. 
in a county ct. to recover it from deft., as R.’s 
exor. : — Held : the limitation of time mentioned 
in Summary Jurisdiction Act, 1848 (c. 43), s. 11, 


applied as well to {proceedings in county cts. as to 
proceedings before justices, & the action could not 
be sustained, it having been brought more than 
six months after the expiration of the three months 
allowed for disputing the amount apportioned 
upon R. — Tottenham Local Board v. Rowell 
(1876), 1 Ex. D. 514 ; 46 L. J. Q. B. 432 ; 35 
L. T. 887 ; 26 W. R. 135, C. A. ; subscqnent pro- 
ceedings (1880), 15 Ch. 1). 378, C. A. 

Amiotations : — ^Ezpld. Leeds Corpn. %\ Robshnw (1887), 51 
J. P. 441 ; Re WilloHdcii L. B. & Wright, [1896 J 2 Q. B. 
412. Apld. Hammorsnuth Vestry r. Lowenfeld, [1896J 
2 Q. B. 278. Consd. Blackburn Corpn. v. Sanderson, 
[1902J 1 K. B. 791. Distd. Motropohlan Water Board v. 
Bunn, [19131 3 K. B. 181. Refd. West v. Dowuman 
(1880), 14 Ch. D. Ill ; Wostbiny-on-Sevorn Sanitary 
Authority o, Mei-edltli (1885), 52 L. T. 839 ; North 
Barley U. D. C. v. Morton (1906), 70 J. P. Jo. 209. 

SeCf alsot Sub-sect. 4, A. (m) v., post. 


V. Limitation of Time. 

See Public Health Act, 1875 (c. 65), s. 257 ; 
Summary Jurisdiction Act, 1848 (c. 43), s. 11 ; 
&, generally t Limitation op Actions. 

2345. Proceedings before magistrates — Within 
six months from demand for payment.] — A street 
being out of repair, the local board of health gave 
notice to the owners of the adjoining houses to 
repair it ; &, on this not being complied with, 
executed the works, Ac gave notice of the expenses 
Ac aijporiionment to each of the owners. The 
owners gave no notice ot disputing the api)oi*tion- 
ineni, &, at the end of the three months limited 
by 21 Ac 22 Viet. c. 98, s. 63, the board made a 
demand of the amount. Th(' ownei*s having 
refused to pay, & the expenses not having been 
declared to bo private improvement expenses : — 
Held : the board had six montlis from the expira- 
tion of the three months duiing wliich the appor- 
tionment might have been disputed to take 
jiroceedings before justices of the peace for the 
recovery of the amount.— Jacomb o. Dodgson 
(1863), 3 B. Ac S. 461 ; 32 L. J. M. C. 113 ; 7 
L. T. 674 ; 27 J. P. 518 ; 9 Jur. N. S. 848 ; 11 
W. R. 308; 122 E. IX. 174. 

Anmiaiwn : — Consd. Oreoo v. Hunt (1877), 2 Q. B. D. 389. 

2346. .] — CuErB v. Hunt, No. 2316, 

ante. 

2347. .] — SiMcox V. Handsworth 

Local Board, No. 2242, ante. 

2848. .] — West v. Downaian, No. 

2302, ante. 

2349. Second apportionment in place of 

invalid apportionment — Time runs from second 
apportionment.] — Hykesv. Huddersfield Corpn., 
No. 2284, ante. 

Proceedings in county court.] — See Sub-sect. 4, 
A. (m) iv. ante. 

2350. Recovery of charge on premises.] — 

Tottenham J^ocal Board of Health v. Kowtell, 
No. 2363, post. 

2351. Real Property Limitation Act^ 1874 

(c. 57), s. 8.] — Hornsey Locai. Board v. Mon- 
arch Investment Building Society, No. 2360, 
post. 


(n) Private Improvement Expenses. 

See PubUc Health Act, 1875 (c. 55), ss. 213-215, 
232, 240, 241. 

2352. Power to recover amount under improve- 
ment rate — After demand In full on frontager.} — 

Reaps., a local board of health, under Public 
Health Act, 1848 (c. 63), s. 69, executed certain 
works, & apportioned the costs among the owners, 
of w]^m tho applt. was one. The works were 
completed in Nov. 1860 ; Ac in Jan. 1861, resps. 
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(o) & W- ] 

demanded from the applt. payment of liis pro- 
portion of ilie costs. This amount not having 
been paid, on Aug. 26, 1870, resps. resolved that 
it should be deemed private improvement ex- 
penses. Jn Hept. 1870, resps. declared these 
expenses sliouhl be paid by annual instalments. 
A demand having boon made on applt. he refused 
to pay, was summoned before justices : — Held : 
as resps. had in Jan. 186J , demanded from applt. 
j)ayraent of his proportion of the costs, they had 
elected to treat the amount due as a debt from 
him as owner ; & they could not afterwards, in 
Hept. 1870, declare them to be ]>rivate improve- 
ment expenses. — Wix.'^oN v. Bolton Oorpn. 
(1871), L. B. 7 Q. B. 105 ; 41 B. J. M. 0. 4 ; 25 
L. T. 597 ; 30 J. P. 405 ; 20 W. E. 240. 

Annoiaiima : — ^Distd. Totteiiham L. U. of Health r. Rowell 

(1880), 15 Ch. J). 878. Goiisd. Salford Corpu. v. Halo, 

11925] 1 K. 15. 503. Refd. R. v. L. G. Board (1882), 9 

Q. B, D. 600. 

2853. Power to revoke resolution declaring 
amount improvement expenses — Recovery of 
charges.] — ^A local board, in the year 1864, deter- 
mined to do certain works in a street adjoining 
deft.*s house, for the expenses of which deft., 
among others, was made liable under Public Health 
Act, 1848 (c. 03), s. 69, & for which, consequently, 
there was a charge on the property under 21 & 22 
Viet. c. 98, 8. 02. Before the works were done 
they rc‘Solved that the expenses were private 
improvement expenses under Public Health Act, 
1848 (c. 03), s. 9 ( 5 , tSc should bo recovered from the 
owners & occupiers by annual instalments. In 
1 872 they revoked tin* resolution, & made a fresh 
rate for the whole amount then remaining unpaid 
to bo jjaid by the owners & occupiers. This 
rate being unpaid in 1875, they brought an action 
against deft, to enforce the charge on his land 
under 21 & 22 Viet, c. 98, s. 02 :—lleld : (1) the 


(o) Payment hy Inaialmenis. 

See Public Health Act, 1875 (c. 55), s. 257. 

2355. Instalments payable as private improve- 
ment expenses — Decision of authority to recover 
whole amount due — Recovery of charges.] — 

Tottenham Local Board op Health v. Eowell, 
No. 2363, ante. 

2358. Rate of interest charged on instalments — 
Higher than that paid by authority.] — The H. 

urban authority, after ^vi^ notice to N. to pave, 
etc., a new street adjoining N.’s premises, did 
the work at a cost of £4,768, to defray which the 
H. board borrowed, with the sanction of the Local 
Government Board, money at 4 per cent. The 
sum apportioned on N. was £2,412, & the local 
board, by resolution, duly resolved to naake the 
sum payable by N. by instalments during twenty 
years at 5 per cent. On non-payment of an in- 
stalment by N. : — Held : the justices were right 
in enforcing payment, & were not bound to allow 
the objection that the H. board charged higher 
interest than they themselves paid. — North 
British Ey. Co. r. Hoi^mb Cuj.tram Locai. 
Board (1889), 54 J. P. 86, 1). C. 

(p) Statutory Charges on Premises. 

See Public Health Act, 1875 (c. 55), s. 267. 

2357. Incidence of charge — On premises — Value 
of owner’s interest.] — The charge created by 
Public Health Act, 1875 (c. 55), s. 257, for expenses 
incurred by a local authority for sewering & other 
works, & for the payment whereof the owner of 
the premises in respect of wliich the same arc 
incuiTcd is liable under that Act, is a charge upon 
the “ premises ” as defined by sect. 4 ; accord- 
ingly, it is a charge, not on the interest of any 
particular owner of the premises, but on the total 
ownei*ship, that is to say, on the respective interest 
of every owner for the time being in proportion 
to the value of his interest. — Birmingham Corpn. 


limitation of six months, within wliich summary 
pi-oc(‘edings must bo taken before the justices or 
in lh(' county ct. under 24 & 25 Viet, c, 61, does 
not apply to the enforcing of the cliaige created 
by 21 & 22 Viet. c. 98, s. 62 ; (2) the election of 
the board to declare the expenses to bo private 
iraprovt'inent expenses did not prevent them fj*om 
enforcing the chai*ge on the land, but they could 
only enforce it in respect of tlic instalments that 
were for the tim(» being in arroar. 

(3) As against the land there is to be a charge 
for the sum payable with interest at 5 per cent. 
per annum with no limit fixed as to the time within 
which that charge is to bo enforced, &, in my 
opinion, tlio only proper limit is that which 
Slat. Limit ations fixes (Cotton, L.J.). — Totten- 
ham Ijocal Board op Health v. Eoweu. (1880), 
15 Cli. 1). 378 ; 50 L. J. Ch. 99 ; 43 L. T. 016 ; 


29 W. E. 36, C. A. 

Annotaliuva : — As to (1) Refd. West v. Downnian (1880), 
14 Oh. I). Ill ; He WUlcHden L. B. & Wright, (1896J 2 

Q. B. 412 ; North Barley U. B. O. v. Morton (1906), 70 
J. P. Jo. 200 ; Bolton (Jorpn. r. Soott (1913), 108 L. T. 
406. As to (2) Retd. Simderland Corpu. v. Alcock (1882), 
46 Ti. T. 377 ; Manchoster Corpn. v. Hampson (1886), 3 
T. L. R. 466; Salford Corpn. v. Halo, (1925] 1 K. B. 
503. As in (3) Consd. Blniiinghani Corpn. t). Baker 
(1881), 17 Ch. B. 782; Sundmand Corpn. v, Alcock 
(1882), 51 L. J. Ch. 646 : He Bottesworth & Richer 
(1888), 37 Ch. B. 635. Expld. Hornsey L. B. v. Monarch 
Investmont Bldg. Soc. (1889). 24 Q. B. B. 1. ConBd. 
NowoaHUe-upon-Tyno Corpn. v. Houseman, Nowcostle- 
upon-Tyno Corpu. v. Francis, Ncwoastle-upon-Tyne 
Corpn. V. Jackson, Newoastle-upon-Tjme Corpn. r, Coote 
0898). 63 J. P. 85 ; Stock v. Meakiu. 11899J 2 Ch. 496. 
mid. Rc Allen & Briscoira Contract, 119041 2 Oh. 226 ; 

R. r. L. G. Board, Exp. Thorp (1914), 84 L. J. K. B. 1184, 


2354. Estoppel by notice.] — Goxjlb v. 

Bacup Local Board, No. 2258, ante . 


V. Baker (1881), 17 Ch. I). 782 ; 46 J. P. 52. 
Annotatio7i8 : -Distd. Teiulring Union Grdus. v. Bowl on, 

[1891] 3 Ch. 265. Consd. Hornsey District Council v. 

Smith, [1897] 1 Ch. 843. Refd. Sunderland Corpn. v. 

Alcock (1882), 61 L. J. Ch. 646 ; Manchester Corpn. r. 

Harnphon (1886), 3 T. L. 11. 466 ; Hyde v. Bornors (1880), 

.53 J. P. 463. 

2358. Separate premises belonging to 

same owner.] — A local authority under the powers 
vested in them by Public Health Act, 1875 (c. 65), 
s. 150, served upon the owner of certain houses 
& plots of building land, fronting on two roads 
witliin their district, notices to make up the two 
roads opposite his premises. The owner did not 
comply with the notices & the local authority 
executed the works themselves & subsequently 
sent in a demand to him for an appoi*tioncd iiaA 
of the expenses incurred by them. The owner 
did not pay, & thereupon the local authority 
issued a summons against him claiming a declara- 
tion that they were entitled under sect. 257 of 
the Act to a charge for the full amount due on all 
the premises of the owner in the two roads ; — 
Held: under sect. 257 the local authority were 
only entitled to a charge for an apportioned sum 
in respect of each of the premises fronting on the 
road in respect of which the apportioned expenses 
were incurred. — Croydon Kural District 
Council v. Betts, [1914] 1 Ch. 870 ; 83 L. J. 
Ch. 709 ; 68 Sol. Jo. 656 ; 12 L. G. E. 906 ; 78 
J. P. Jo. 160. 

2359. When charge accrues — Completion ol 
works.] — Leasehold houses in an inban district, 
abutting partly on a private road, were sold on an 
open contract ; at the date of the sale works had 
been done by the local board of the district on the 
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road under Public Health Act, 1875 (c. 65), s. 150 ; 
the fina l demand for payment of the sum appor- 
tioned in respect of the premises was served after 
the purchase ought to have been completed : — 
Held : the appoi^ioned expenses became a charge 
on the premises at the date of completion, & as 
between the vendor & purchaser were payable 
by the vendor . — He Bettesworth & Richer 
(1888), 37 Ch. D. 635; 67 L. J. Ch. 749 ; 68 
L. T. 796 ; 52 J. P. 710 ; 36 W. R. 544 ; 4 T. L. B. 
248* 

Anrwiaiia^ : — Oonsd. Honise 5 r L. B. v. Monarch Invcst- 
nwnt Bldg. 8oc. (1889), 24 Q. B. D. 1 ; Re Leyland & 
Contract (1900), 83 L. T. 380 ; Stock v. Mcakln, 
npoO] 1 Ch. 683 ; Re Allen Sc DriHcoll’a Contract, [19041 
1 Ch^. 493. Refd. Egg V. Blayney (1888), 21 Q. B. D. 107 : 
2?c Boor. Boor v. Hopkins (1889), 40 Ch. D. 672 ; Millard 
V. Balhy-with-Hexthorpe U. D. C. (1904), 90 L. T. 489. 

2360. ,] — Whore a local authority 

had under Public Health Act, 1848 (c. 03), s. 69. 
incurred paving expenses, which by 21 & 22 Viet, 
c. 98, s. 62 (corresponding to Public Health Act, 
1875 (c. 5.5), s. 257), were made a charge upon the 
premises in respect of which the same wore in- 
curred : — Held : (1 ) such expenses became a 
charge on the premises upon the completion of 
the works ; (2) the period of limitation in res])ect 
of such charge under Real Property limitation 
Act, 1874 (c. 57), s. 8, began to run from that 
date, not from the date of the apportiomnent 
of such expenses among the frontagers. — Hornsey 
Local Board v. Monarch Investment Buildino 
Society (1889), 24 Q. B. 1). 1 ; 59 li. .1. Q. B. 
105 ; 61 L. T. 867 ; 54 J. P. 391 ; 38 W. R. 85 ; 
6 T. L. R. 30, 0. A. 

AfinotatUnis : — As to (1) Consd. Stock v. Moakin, U890] 2 
Ch. 490. Refd. II. V. L. U. Board, Rx p. Thorp (1914), 
84 L. J. K. B. 1181. Ah to (2) Refd. Re Owoii, I189tj 
3 Ch. 220; Stock v. Moakin, (1899] 2 Ch. 196; U. y. 
L. O. Board, Er p. Thorp (1911), 84 L. ,J. K. B. 1181 ; 
Re Witham, Chadburn y. Winfield, [1922] 2 Ch. 413. 


2361, .J — The expenses incurred by 

a local authority for i)aving Sc other works exe- 
cuted by them under l*ublic Health Act, 187.5 
(c. 65), H. 150, first become, within sect. 2.57 of 
the Act, “ a charge on the premises in resp<H't 
of which they were incurred ” as from tlie date 
of the completion of the wc^rks. 

Whore the owner has agre(‘d to S(‘ll the property 
& to pay the outgoings up to the date of com- 
pletion, the exp(‘nses are i)ayablo i)y the purchaser 
if the works are not completed till after that 
date, though at that date an agreement for ilicir 
execution has been entered into by the local 
authority & the works are in progress. — lie 
Allen & Driscoll’s Contract, 11904] 2 Ch. 
226 ; 73 L. J. Ch. 614 ; 91 L. T. 676 ; 68 J. P. 
469 ; 62 W. R. 680 ; 20 T. L. R. 605 ; 48 Sol. 
Jo. 687 ; 2 L. G. R. 959, 0. A. 

Annotations : — Retd. East Ham U. D. O. v, Aylett, [1903] 
2 K. B. 22. Mentd. Re Taunton Sc West of England 
Perpetual Benefit Bldg. Hoc. & Roberts’ Contract, [1012] 
2 Oi. 381. 


2362. Assessment of amount.] — Re Boor, 

Boor v. Hopkins, No. 2376, post 

2363. Enforcement of charge — Against owner for 
time being.] — The expenses incurred by a local 
authority for paving & other works remain, until 
the same have been recovered, a “ charge on the 
premises,” by Public Health Act, 1875 (c. 55), 
s. 257 ; accordingly, may bo enforced against 
the owner of the premises for the time being, 
although ho was not the owner at the time the 
works were completed, & although the local 
authority have omitted to enforce the summary 
remedy given them by the Act against the then 
owner. — Sunderland Corpn. v. Alcock (1882), 
51 L. .T. Ch. 546 ; 46 L. T. 377 ; 30 W. R. 655. 
AnnoiaJtion .’—Consd. Mancliostcr Corpn. v. Hampsou (1886), 

35 W. R. 334, 


2364. Order for sale— Land subjectjto 

restrictive covenant.] — The word ” owner ” in 
Public Health Act, 1875 (c. 55), ss. 150, 267, does 
not include a person who has the benefit of a 
covenant restricting the use of the premises in 
respect of which expenses for street improvement 
have been incurred. 

Where a local authority had obtained a charge 
under sect. 257 on a piece of land, which was 
subject to a covenant restricting the owner thereof 
from building on it : — Held : they were not 
entitled to an order for sale of the land free fi*om 
such restrictive covenant. — Tendring Union 
Guardians v. Dowi’on, [1891] 3 Ch. 266 ; 61 
L. J. Ch. 82 ; 65 L. T. 434 ; 40 W. R. 145, 0. A. 
Annotation : — Oonsd. Homsoy District C3ouucll v. Smith, 

[1897] 1 Ch. 843. 

2365. Land held under School Sites 

Act, 1841 (c. 38), s. 6.] — Hornsey District 
Council v. Smith, No. 2235, ante, 

2366. Objection to title.] — A certain 

plot of land was subject to a cJiarge in favour of 
pltfs. under Public Health Act, 1875 (c. 55), s. 257, 
for certain apportioned expenses of i)aving, etc., 
a private street, incurred by pltfs. for the owner 
in default, under sect. 150 of that Act, together 
with interest tliereon. The expenses & interest 
remaining unpaid, & ifitfs. being unable to find 
the own(‘r in default, ]mrported to commence an 
action in the county ct. to enforce their charge. 
The action was entered Sc entitled ” The Weald- 
stone Urban District Council, of Council Cilices, 
P(‘el Road, Woaldstono, pltfs., & the owner of 
ifiot No. 188, (/amiing Road, Wealdstone, deft.” 
An order was then obtained by pltfs. for sub- 
stituted service on d(‘ft. by advertisement. This 
order was obtained on an alt i davit by pltfs.* sur- 
veyor that ho had made repeated oilorts, but had 
failed, io ascertain the present owner of the plot. 
Sc that notices of a])i)()rtiomiU‘nt & of a demand 
tor payment had been posted on the said land. 
SubscHiuently an order was made that the expenses 
Sc interest were a charge upon the land, & that 
pltfs. were to be? at liberty tf) sell the premises 
subject to a 1 ‘eservod price, Sc a iurthcr oi'dor was 
made declaring tliat upon such sale tlio owner of 
tlie plot should bo a trustee for the purchaser 
within Trustee Act, 1893 (c. 53), Sc that pltfs. 
be appointed to c onvey the said i)lot for the estate 
of the said owner. The land was sold, but the 
purchas(T, objecting to th<‘ title, refused to com- 
plete. Pltfs. obtained an ord(*r in th(i county ct. 
for specific performance, Sc the purchaser’s 
counterclaim for rescission of the agreement of 
sale & return of deposit was dismissed. On appeal : 
— Held : the order for substituted service A; the 
ordci*s based thereon were bad. Sc deft, had not 
waived his objection to tiUc. Tlie order for specific 
perfoiTTianco was set aside. Sc judgmemt entered 
for deft, on his counterclaim. — Wealdstone 
Urban District (Joitncil r. Evershed (1905), 
69 J. P. 258 ; 3 L. G. R. 722, D. 0. 

2367. Where owner unknown —Substituted 

service.) — Wealdstone Urban Distbici’ Council 
V, Evershed, No. 2366, ante, 

2368. Registration of charge — Land Charges 
Registration Sc Searches Act, 1888 (c. 51), ss. 4, 10.] 
— ^The corpn* nt N., as the sanitary authority, 
had carried out certain paving & draining works 
in respect of certain premises, & the expenses so 
incurred became, by Public Health Act, 1876 
(c. 55), s, 257, charges on the premises, one of 
such charges arising before & one after the passing 
of Land Charges Registration Sc Searches Act, 
1888 (c. 61). On the charges being tendered for 
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Sect 2. — Extra metropolitan: Svh-aect, 4, A. (p), 
{ qh (r), (8) (t), cfc B. {ah (h), {c) (d).] 

registration under sect. 10 of the Iast«mentioned 
Act, as being “ land charges ** within that Act, the 
Vice-Kegistrar of the Office of Land Regikiry, 
doubting whether they came within the scope 
of the Act, refused to register them, & on a rule 
for a mandamm to compel him to register them : — 
Held : discharging the rule, such charges, arising 
under Public Health Act, 1875 (c. 66), were not 
“ land charges ” within the scope or meaning 
of Land Charges Registration & Searches Act, 
1888 (c. 61), were not intended or required to be 
registered under it, — 11. v. Land Registry 
OvFicK (Vice-Registrar) (1880), 24 Q. B. D. 178 ; 
62 L. T. 117 ; stib nom. R. v. Holt (Vicb-Regis- 
TOAB OF Office of Land Registry), 38 W. R. 
230, D. C. 

Limitation of actions, ace Sub-sect. 4> A. (m) v., 
ante. 

Liability of tenant for bfe, aee Sub-sect. 4, A. (r), 
poaL 


(g) Appeal to Miniatry of Health, 

See Public Health Act, 1876 (c. 66), s. 268. 

2369. What matters appealable — Variance from 
plans — Overcharge.] — Cook v, Ipswich Locai. 
Board, No. 2220, ante, 

2370. Part of work done on private land.] — 

Upon the hewing of a complaint preferred before 
a police magistrate by the iu*ban authority of the 
district acting under Public Health Act, 1875 
(c. 66), s. 150, to recover the amount apportioned 
upon a frontager in respect of expenses incurred 
by the urban authoritv lu sewering, etc., a street, 
the frontager objected, that the plans referred to 
in tlio notice requiring him to execute the work, 
showed that part of the work in respect of which 
upon his failure to comply with the notice the 
expenses were incurred, was executed upon land 
belonging to private owners ; — Held : as part of 
the work was executed on a street, the urban 
authority had i)owor ta fix the sum to be 
apportioned, & the magistrate had jurisdiction 
to ent(*jtain the complaint, & could only make an 
order for payment of the apportioned sum, & if 
tlie frontager was aggrieved by what the urban 
authority had done his only remedy was to appeal 
to the Local Government Board under sect. 268 
of the Act. — ^Wake v, Sheffield Corpn. (1883), 
12 Q. B. D. 142. C. A. ; sub nom, R. v, Sheffield 
Recorder, 63 L. J. M. C. 1 ; 60 L. T. 76 ; 48 
J. P. 197 ; 32 W. R. 82, C. A. ; affg, S. C. aut nom, 
Exp, Wake, 11 Q. B. 1). 291, D. C. 


Consd. Eoclra i\ Wliral R. S. A. (1886), I’l 
W* R; I>* 167 ; JUanchester Corpn. v. Hampbori (1886) 
S6 W. 11. 33 J. Polld. JMid. liy. v. Watton (1886), 1^ 
Q* R- P- 30 ; WalthanihUiw L. B. v. Staines, 11891] S 
Derby Corpn. v, GriidginarH, 11894] 2 Q. B. 496 
Hartlepool Corpn. v. Robinson (1897), It 
L. T. 677. Coned. ./ee Hunwoll U. D. C. & Smith (1904), 
OS J- D. 496. Reid. Acton U. D. C. v. Watts (1903), 
1 L. O. R. 694 ; Bristol Corpn. v, Sinnott, [1918] 1 Ch. 62 

2371. Amount of frontage.] — Midland 

Ry. Co. V, Watton, No. 2326, ante, 

2372. Inclusive of Improper charges & 

costs.] — A local board, under the powers of Public 
Health Act, 1876 (c. 66), executed paving & other 
works in a street, & sought to charge defts. with 
an apportioned amount of the expenses. In the 
amount apportioned was comprised an estimated 
sum in respect of legal & other expenses, including 
expenses of coUection. In an action by the local 
boar<l to enforce their charge, defts. not only dis- 
jmted their^ liability to payment, but contended 
that the estimated sum was not properly included 
in the apportionment : — Held : it was not com- 
petent to defts. to raise the objeoUon in respect 


of the estimated sum in the present proceedings, 
& the only remedy open to them on tms point was 
by way of appeal to the Local Government Board 
under sect. 268 of above Act. — ^Walthamstow 
Local Board v. Staines, [1891] 2 Ch. 606 ; 00 
L. J. Ch. 738 ; 66 L. T. 430 ; 7 T. L. R. 440, C. A. 


Annotations : — Could. Derby Corpn. v, Grud^ings (1894), 
63 L. J. M. C. 170. PoUd. West Hartlepool Corpn. v 


Folkestone Corpn. t>. Brooks, Folkestone Corpn. v, Ladd, 
[1893] 3 Ch. 22 ; Bower v. Calstor R. D. C. (1911), 76 

J. V. 186 : Re Stoker & Morpeth Corpn. (1914), 84 L. J. 

K. B. 1169. 


2373 . As to works to be carried out.] — 

Be Hanwell Urban District Council & Smith, 
No. 2300, ante, 

2374. When appeal lies — Alter decision of local 
authority — Demand for payment.] — R. v. Local 
Government Board, No. 2318, ante, 

2375. Whether prohibition lies against board.] — 
R. V, Local Government Board, No. 2318, ante. 


(r) Tenant for lAfe and Bemainderman. 

See, generally. Land Improvement ; Settle- 
ments. 

2376. Notice served on tenant for life — Death of 
tenant for life before apportionment.] — Under Public 
Health Act, 1876 (c. 66), s. 267, the relation of 
debtor creditor can never arise between a local 
authority &; an owner of property in respect of 
work executed by the local authority. When 
such work has been done & the period within 
which summary proceedings may be taken has 
expii‘ed, A; it is no longer possible to take such 
proceedings, the charge for the work attaches to the 
I)roperty, & commences, not from the completion 
of the work, but from the date at which the amount 
is assessed. 

In 1882 G. executed a deed of gift of two lease- 
hold houses, upon trust for himself for life, he pay- 
ing all outgoings & performing the covenants 
in the leases, & after his death for his son, L., 
absolutely. In 1884 the local board served a 
notice on G. in respect of each house, under sect. 
160 of above Act, requiring him to make up a 
private road on which the houses abutted. G. 
did not comply with the notice, & in Feb. 1886, 
the board completed the work themselves. In 
June, 1885, G. died, having by his wUl, in which 
he recited that he had given the two houses to 
his son “ unincumbered,” given his residua^ estate 
to trustees on trust for his widow for life, with 
remainder to his children. On his father’s death 
L. entered into possession of the houses, & in 
Sept. 1886, was served with notices by the board 
assessing the expenses of making up the road ; Sc 
on Feb. 21, 1887, he was served with notices 
demanding payment of the money by ten annual 
instalments. L. then took out a summons to deter- 
mine whether the assessment should be paid out of 
his father’s estate or by himself personally ; — Held : 
the amounts assessed would have been ” out- 
goings ” & payable by G. if the board had taken 
summary proceedings, under sect. 257 of the Act, 
in G.’s lifetime ; but as they had not done so, & 
the time fordoing so had expired, the charge only 
commenced from the service of the notices demand- 
ing payment, & was payable by the son. — Be 
Boob, Boor v, Hopkins (1889), 40 Oh. D 672 ; 
68 L. J. Ch. 286 ; 60 L. T. 412 ; 63 J. P. 467 ; 37 
W. R. 849. 

Annotations : — Ooxisd. Hornsey L. B. v. Monarch Invest- 
ment Bldg. Soo. (1889), 23 Q. B. D. 149. Diftd. Tubbs v. 
Wynne, [1897] 1 Q. B. 74. Oonsd. Re Allen & DrlsooU’s 
Contract, [1904] 2 Ch. 226. Befi. Stock c. Mealdn, [1890] 
2 Ck 49i ; 12e Waterboxise's Contract (1900), 44 Sol. Jo. 
646. 



539 


Part XIII. — Streets. 


2877. Payment by tenant tor life— Power to 
mortgage settled estate— Settled Land Act, 1890 
(C. 69), s. 11.] — TOe tenant for life of an estate 
paid expenses which had been incurred by a local 
authoriw &: made a charge upon the estate by 
Public Health Act, 1§76 (c. 65), s. 257 Hc/d : 
this was a charge on the inheritance, So he was 
entitled to keep it alive as an incumbrance on the 
settled land, So to raise money under Settled Xiand 
Act, 1890 (c. 69), s. 11, by mortgage of the estate 
f or th e purpose of discharging it . — Be Smith’s 
SmmED Estates, [1901] 1 Oh. 689 ; 70 L. J. Ch. 


— Consd. Re Pizzi, Scrivener v. Aldridgre, [1907] 

1 Cn. 67. 


2378. Repayment by trustees out of 

oapltal,]-^Exponses incurred by a local authority 
in sewering, paving, So flagging new streets on 
settled land were charged under statutory powers 
on the land, & mado payable, together with interest 
thereon, by instalments ; — Held : the expenses so 
charged constituted an incumbrance aflccting 
settled land payable out of capital moneys under 
Settled Land Act, 1882 (c. 38), s. 21 (ii) ; So out of 
capital moneys the tenant for life was entitled 
to repayment of such portion of past instalments 
paid oy him as represented capital. So tlie trustees 
ought to pay the corresponding portion of the 
remaining instalments. — Be Legh’s Settled 
Estate, [1902] 2 Ch. 274 ; 71 L. J. Oh. 668 ; 80 
L. T. 884 ; 66 d. P. 600 ; 60 W. R. 670 ; 46 Sol. Jo. 
669. 


(s) Landlord and Tenant 

liability as between landlord So tenant, see 
Landlord So Tenant. 

(t) Vendor and Purchaser, 

SeCt generally i Sale op Land. 

2379. Liability of vendor — Sale after completion 
of works.] — Re Bettesworth So Richer, No. 2359, 
ante, 

2380. Liability of purchaser — Vendor to pay out- 
goings up to completion of contract — Works com- 
pleted at later date.] — Re Allen So Driscoll’s 
Contract, No. 2361, ante, 

Bee, also, Nos. 2436, 2437, post 

R. Private Street Works Act, 1892. 

(a) Area of Operation of the Act 

See Private Street Works Act, 1892 (c. 67), 
ss. 2, 4. 

(6) Application of Public Health Acts, 

See Private Street Works Act, 1892 (c. 67), 
ss. 24, 26. 

. 2381. Notice to make up street under Public 
Health Acts — Subsequent adoption of Private Street 
Works Act, 1892 (c. 67) — Eflect of adoption.] — 
An urban local authority served notice under 
Public Health Act, 1875 (c. 65), s. 150, to sewer So 
make up a private street. Under tiiis notice if 
the frontagers did not do the work within a limited 
time the local authority had a right to do it them- 
selves & charge the frontages, with the expense 
to be apportioned as provided by the above sect. 
The frontagers having made default the local 
authority took steps towards doing the work ; 
but before it had been commenced they adopted 
above Act, which by s. 26 provides that from its 
adoption in any district Public Health Act, iS75 
(c. 65), s. 160, shall not apply to that district. 
The work was subsequently done by the local 
authority So the expense apportioned according 
to the Act of 1876 : — EM : sect. 26 of above 


Act did not affect the validity or effect of the notice 
given while sect. 160 was in force in the district 
though after the adoption of above Act no fresh 
notice could be given under sect. 160, Aj if there 
would otherwise have been any doubt on the point, 
it was removed by Interpretation Act, 1889 (c. 63), 
8. 32 (2), which saves everything duly done under a 
repealed enactment before its repeal So every 
right obligation or liability acquired, accrued or 
incurred under it before the repeal & the subse- 
quent proceedings of the local authority under the 
notice were effectual. — ^Heston So Isleworth 
Urban Council v. Grout, [1897] 2 Ch. 306 ; 66 
L. J. Ch. 647 ; 77 I.. T. 118 ; 45 W. R. 697 ; 13 
T. L, R. 604 ; 41 Sol. Jo. 639, C. A. 

2382. Notice to repair private street —Counter 
notice by frontagers to make up street — Mandamus 
to local authority to proceed — Public Health Acts 
Amendment Act, 1907 (c. 53), s. 19.J — The local 
authority of a district in wliich the Private Street 
Works Act, 1892 (c. 57), had been adopted. So to 
which above sect, had been applied, served notice 
to repair a rood under above sect, on the persons 
whom they understood to be the owners of the 
adjoining premises. Tlie notice recited that tlie 
road was not a highway repairable l)y tlio inhabi- 
tants at large, but in fact there was along the 
middle of the road a iootpath wliich was so repair- 
able. Tlie majority of the owners served a 
counter-notice requiring the local authority to 
pi'oceed under the Private Stret‘t Works Act, 
1892 (c. 67). Tlic local authority approved a 
provisional apportionment under that Act, So 
some of the owners served notice of objection 
on the ground that the works were unreasonable 
So too costly. The local authority then withdrew 
tlieir original notice, being satislied that it would 
bo unwise to make up the road in a permanent 
manner as damage would be done to ii by building 
ojicrations. It also appeared that some of the 
owners of adjoining premises had not been served 
with the original notice, So no notice had been 
affixed to the land. On an application fur a 
nmndamm to the local authority to proceed under 
the Act of 1892 : — Held : in the circumstances the 
ct. would not grant a mandamus to the local 
authority. Semhlc : after the service of a counter- 
notice by the owners to proceed under Private 
Street Works Act, 1892 (c. 57), the local authority 
have a discretion as to whether they shall so pro- 
ceed or not. — R. v, Epsom Urban District 
Council, Hx p, Couksk (1912), 76 J. P. 389 ; 10 
L. G. R. 609, D. C. 

2383. Discretion of local authority to 

proceed — Under Private Streets Works Act, 1892 
(c. 57).]—R. V, Epsom Urban District Counc u-, 
Hx p, CouRbE, No. 2.382, ante. 

Paving, etc., under Public Health Acts .] — See 
Sect. 2, sub-sect. 4, A., ante. 

Appeals.] — Slc No. 2133, post 

(c*) Adoption of the Act, 

See Private Street Works Act, 1892 (c. 67), 
ss. 3, 4 ; Public Health Act, 1875 (c. 56), s. 150. 

Eflect of adoption — After notice to proceed under 
Public Health Acts .] — See No, 2.381, anie, 

(d) Street or Part of Street, 

See Ihivate Street Works Act, 1892 (c. 67), 
ss. 6, 6, 9 (1), 15. 

2384. Path in Epping Forest — Consent of con- 
servators.] — W oodford Urb^n District Council 
V. Henwood, No. 2418, post. 

2385. Part of street — Tramway So strip on either 
side.] — The “ estimated expenses ” of private 
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street works apportioned by a provisional appor- 
tionment under IMvato Street Works Act, 1892 
(c. 67), may include in addition to the actual 
estimated cost of the works & tlie commission 
in respect of surveys, etc., allowed by sect. 9, 
a percentage on the estimated cost for con- 
tingencies, 

Wierc a tramway is laid in a street, the two 
strips of the street on cither side of the trapiway 
track & the parts of the road adjacent to it for 
the repair of which the tramway promoters are 
liable may be dealt with under the Act of 1892 
as together constituting a “ part of a street 
within the meaning of sect. 6 of the Act, & where 
this course is adoijted the tramway promoters are 
not chargeable as frontagers in respect of the 
tramway.- Standringv. Bexititx Corpx. (1909), 
73 J. 1>. 241 ; 7 L. G. It, (170, D. C, 

2386. Strip of land adjoining street — 

Marked off by pillars.] — Tlesp. council in a pro- 
visional apportionment made under Private 
Street Works Act, 1892 (c. 67), charged applts. 
with a portion of the expenses of making up a 
street, & ai)plts. were chai'ged as owners of land 
abutting ui)on a strip wljich was alleged to be part 
of the street. Tlie stiii) of land had been shown 
upon a plan deposited some four years ago by 
applts.* prc'docessois in title, & approved by the 
council under their bye-laws. On this plan the 
strip, wliicli was coloured green, was bounded by 
a dotted lino on the side adjoining the tlien 
existing street, A on the other side by a corner 
shop which was to be set back in line with existing 
buildings, & ^^'hich was built in accordance with 
the plan. There had been a wall where the dotted 
line was marked, but it had been removed & five 
stone ])illars erected along its site. The strip 
betwei‘n tJie pillars & the .shop was asphalted, A 
foot traflic wtis allowed to pass over it without 
hindrance. After the council had taken pro- 
ceedings under Private Street Works Act, 1892 
(c. 67), with respect to the making up of the street, 
applts. put wooden rails between the stone pillars 
^ across the strip. Objection having been taken 
by applts, under sect. 7 that the strip of ground did 
not foim part of the street being made under the 
Act, & the justices having found that the strip was 
a pait of the street & that applts. were properly 
chargeable : — Held : there was evidence on which 
the justices could find that the strip of ground had 
become part of the street, A the apportionment was 
1‘ight. — Beu. & Sons v. Great Crosby Urban 
District Council (1912), 108 L. T. 455 ; 77 J. J\ 
87 ; 10 L. a. It, 1007, D. C. 

2387. Agreement between frontagers & local 
authority-street to be dedicated & adopted— 
Powers reserved under Private Street Works Act, 
1892 (c. 57).j — Folkestone Corpn. v, Marsh, No. 
2420, post. 

2388. Construction of agreement.] — 

The owners of, & frontagers on, certain roads, 
agreed with the urban autliority, by deed made in 
1879, that fiom Jan. 1, 1880, the roads should be 
dedicated to the public, & should be accepted by 
the urban authority os public Inghways, repairable 
by the inhabitants at large, & should be main- 
tained repaired accordingly, & that the urban 
authority sliould be at liberty to plant trees & 
to erect & maintain seats for public use thereon, 
& to do all other acts, & to exorcise all other 
powers, under a local Act of 1865, 6c Public 
Ilealth Act, 1876 (c. 66). It was, however, 
further agreed that the ui*ban authority was to 


retain Sc have the same powers of requiring the 
frontagers, so soon, Sc to such extent only as their 
lands should be actually occupied for building 
piMoses, to sewer, level, pave, etc., such of the 
said roads as should for the time being not be 
sewered, levelled, paved, etc., to the satisfaction 
of the urban authority, & such powers of executing 
Sc of recovering expenses, Sc of taking proceedings 
in relation to the matters aforesaid, as the urban 
authority would for the time being have or be 
capable of exorcising imder Public Health Act, 
1875 (c. 66), or the local Act, if the said roads had, 
for the time being, not been accepted by the urban 
authority as public highways. Sc were not highways 
repairable by the inhabitants at large. 

The corpn., who had adopted Private Street 
Works Act, 1892 (c. 67), sued a successor in title 
of one of the frontagers on one of the said roads, 
under sect. 14 of that Act, for the apportioned 
expenses of private street works executed on the 
road. The frontager had taken no objection to the 
provisional or to tlie final apportionment under 
sects. 7 & 12 of the Act : — Held : if the meaning 
of the deed was that the roads were, as between the 
parties, to be deemed highways repairable by 
the inhabitants at largo, Sc that — by implication — 
the coi^n. undertook not to put into force Private 
Street Works Act, 1892, against the frontagers, it 
was ultra vires. If the deed had no such meaning, 
it was no bar, in the present case, to proceedings 
under sect. 14 of that Act. — ^F olkestone Corpn. 
V. Rook (1907), 71 J. P. 650 ; 6 L. G. R. 69, D. 0. 

(r) Width of Carriageway and Footway. 

Power of local authority to alter widths.] — 

Sec Public Health Act, 1926 (c. 71), s. 35. 

(/) What Premises are Chargeable. 

i. Premises “ Fronting ^ Adjoining or Ahuitingf* 

See I*rivate Street Works Act, 1892 (c. 67), 
ss. 0 (1) 10. 

2389. Footway on one side only — Liability of 
frontagers on both sides.] — A local board, acting 
as an urban sanitary authority, resolved to execute 
certain private street works in a street which had 
buildings on the north side only, & was boimded on 
the south side chiefly by land of which the local 
board were owners. The works comprised the 
making up of the roadway. Sc the paving Sc 
kerbing of a footpath on the north side only ; 
no footpath was made on the south side. The 
surveyor of the local board made a provisional 
apportionment, by which the expenses of paving 
Sc kerbing the footpath were apportioned among 
the owners of premises abutting on the north side 
only, all the other expenses of the proposed works 
being apportioned among the owners of premises 
abutting on both side of the street, including the 
local board, as the owners of land on the south 
side ; — Held : the provisional apportionment of the 
expenses of the footpath was wrong. Sc they were 
properly apportionable among the owners of 
premises fronting, adjoining, or abutting on both 
sides of the street. — Olauton Local Board v. 
Young Sc Sons, [1896] 1 Q. B. 396 ; 64 L. J. M. C. 
124 ; 69 J. P. 581 ; 16 R. 92 ; sub nom. Clacton 
Ijocajl Board v, Harman, Clacton IjOCal Board 
V. Young Sc Sons, 11 T. L, R. 118; sub nom. 
Great Clacton Local Board v. Young Sc Sons, 
71 L.T. 877 ; 43 W. R. 219. 

Annotation : — ^Distd. Herne Bay U. D. C. v. Payne (1907), 

96 L. T. 666. 

2390. Strip of land between premises Sc street.] — 

Hall v. Bolsover Urban District Council, No. 
2429, post. 
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Premises outside district of local authority.] — 

See Sub-sect. 4, B. ( / ) iii., post 

ii. ** Access through Court, Passage or otherwise.'' 

See Private Street Works Act, 1892 (c. 57), s. 10. 

2391. Court, passage, or otherwise — In- i 
eludes private road.] — (1) By Private Street Works 
Act, 1892 (c. 57), s. 10, an urban authority about 
to execute private street works in any street may 
include in a provisional apportionment of the 
expenses of the works ** any premises . . . access 
to which is obtained from the street through a 
court, passage, or otherwise,’* & which will in 
their opinion be benefited by the works : — Held : 
there may be included premises access to which 
is obtained through a private road made primarily 
for the purpose of giving access thereto, but not 
premises access to which is obtained through a 
road which is or is intended for a public street. 

(2) The doctrine whereby in construing statutes 
or other instruments the words “ other ” & 

“ otherwise ” are limited to things or moans not 
before mentioned but being ejusdem generis with 
those already mentioned in the instrument is 
well known ; it has boon invoked in the present 
case to show that in the phrase “ access . . . 
through a court, passage or otherwise ” the access 
other than through a court or passage must be of 
a width not greater tlian that of a coui’t or passage. 
To hold that would bo to shut one’s eyes to the 
real intention of the legislature, which was to 
enable the local authority to include i^ropoHy 
which gets access to the street in which the works 
are being executed, & I decline to hold that pro- 
mises which have such access are not to be included 
in an appoHionraent because the moans of access 
may be of a width greater than that which is usual 
for a court or passage, or that they are only to b(» 
included when the access is by means of a court 
or passage or something of that charfw’ter. A 
court does not usually convey any idea of narrow- 
ness, & therefore “ court or passage ” gives no 
measure whereby to limit the narrowness of the 
means of access embraced in the words “ or other- 
wise ” (Loud Ai-verstone, r.J.). — Newquay 
Urban Council v. Rickbard, [1911] 2 K. B. 840 ; 
80 L. J. K. B. 1104 ; 105 L. T. 510 ; 75 J. V. 382 ; 
9 L. G. B. 1042, 1). 0. 

Annofatio 7 i 8 : — As to (I ) Consd. Chatierlon v. Glaiifoid It. i\, 

[191 r>] 3 K. B. 707 ; Oakley r. Merthyr Tydtll Corpn., 

[1922] 1 K. B. 409. As to (2) Consd. Chatterton r. Olaii- 

ford K. a. [1915] 3 K. B. 707. 

2392. Public street.] — Newquay Urban 

Council v. Rtckeard, No. 2391, ante. 

2393. Road intended for public street.] — 

Newquay Urban Councils. Rickeard, No. 2391, 
ante. 

2394. Width immaterial.] — Newquay 

Urban Council v. Rickeard, No. 2391, ante. 

2396. Portion of road on which works being 

carried out.] — Resps. who were invested with the 
urban powers conferred by Private Street Works 
Act, 1892 (c. 57), had included applt.’s premises in 
a provisional apportionment in respect of the 
estimated expenses of metalling, flagging, chan- 
nelling, & making good a part, about 400 feet in 
length, of a street named G. Lane, which was not 
a public highway or street. Applts.’ premises did 
not front or abut upon that jjortion of G. Lane 
upon which the works were being caiTied on, but 
access therefrom to the premises was obtained 
through the remaining portion of G. Lane, a 
length of about 516 yams ; — Held : the words 
“court, passage, or otherwise” mean a court 
or passage or something in the nature of a court 
or passage, but do not mean a portion of the street 


itself ; & therefore access to applts.’ premises was 
not obtained through a ” court, passage, or other- 
wise ” within the meaning of sect. 10 of the Act, 
& the sect, did not empower msps. to include 
applts.’ property in tlie provisional apportionment. 

The words ” or otherwise ” must mean some 
means of access of a similar character to that of a 
court or passage (Lord Reading, C.J.). — 
Chatterton Gtanpord Rural Council, 
[1915] 3 K. B. 707 ; 84 L. ,T. K. B. 1805 ; 113 
L. T. 740 ; 79 J. P. 441 ; 13 L. G. R. 1352. 
AnnotatUm .— Refd. Oakley v. Merthyr Tydtll Corpn., 

[1922] 1 K. B. 409. 

2396. Side lane.l — (1) In the district of an 

urban authority which liad adopted Private Street 
Works Act, 1892 (c. 67), there was a torraco 
consisting of two blocks of ton houses each 
numbered respectively 1 to 10 &; 11 to 20, whicli 
had been taken over by the authority as a public 
highway, & a street passing from the middle of 
the terrace Nos. 10 11 therein & at right angles 

thereto. There was also a lane 10 feet wide, which 
had been made for the convenience of the occupants 
of the terrace, tSc which had not been ballasted, 
metalled, or rolled, passing from the terrace along 
the side of No. 1 therein, then round behind Nos. 
1 to 10 to the said street, then on behind Nos. 11 
to 20, & then round along the side of No. 20 back 
into the terrace. There was a back entrance from 
the lane to No. 1 in the terrace. The urban 
authority liaving passed a resolution to make good 
the said street : — Held : No, 1 in the terrace was 
not so connected with the said strec^t as to come 
>vithin the words of sect. 10 of the above Act 
“ premises . . . access to which is obtained from 
the street through a court, passage, or otherwise,” 
&, consequently, that house could not bo included 
in a provisional apportionment of the expenses 
of making good the said street. 

(2) Under sects. 0 & 10 of the Act an urban 
authority passed a resolution that a cci*iain street 
should bo made good, tliat their surveyor in accord- 
ance with the provisions of the Act should prepare 
as respected the street {mter alia) a provisional 
apportionment of the estimated exj^enses among 
the promises liable to bo charged therewith under 
the Act & that in settling the apportionment of 
the expenses among the owners of tlie premises 
” fronting, adjoining, or abutting on the above- 
mentioned street ” regard should be had to certain 
matters. The surveyor prepared a provisonal 
apportionment of the expenses, which included 
certain premises which did not front, adjoin, or 
abut upon the said street, as coming witliin the 
words of sect. 10 “ premises . . . access to which 
is obtained from the street through a court, passage 
or otherwise ” which would be benefited by the 
works. The urban authority then passed a second 
resolution approving of the provisional appor- 
tionment : — Held : the resolutions wore sufllcierit 
to authorise a provisional apportionment of the 
expenses upon promises which came within the 
above words of sect. 10. 

We think it would be more in conformity witli 
the provisions of the Act that the resolution should 
state expressly that the council “ think it just to 
include ” such houses {per Cur.). — Oakley v. 
Merthyr Tydfil Oorpn., [1922] 1 K. B. 409 ; 
91 L. J. K. B. 345 ; 126 L. T. 320 ; 80 J. P. 1 ; 
38 T. L. K. 00 ; 00 Sol. Jo. 218 ; 19 L. G. R. 707, 
D. C. 

2397. Back lane.] — O akley v. Merthyr 

Tydfil Corpn., No. 239(i, ante. 

2398. Meaning of “ otherwise.”] — Nbw- 

I QUAY Urban Council v, Rickeard, No. 
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7?> <£; Hi., j g ) & (h) iL <&: Hi.] 

2399. .] — Chattbrton v, Olanfokd 

RuRAr4 Council, No. 2395, ante. 

iii. Exempted Premises. 

See Private Street Works Act, 1892 (c. 67), 
es. 10, 22, 20. 

2400. Indemnity by local authority — Against 
expense of making up street.] — In 1878 a local 
authority did some work on the causeway or 
pavement of a street within their district, which 
street was not a highway repairable by the inhabi- 
tants at large. A portion of the expenses incurred 
by the local authority was paid by two frontagers, 
J. & H. In the following year the local authority 
passed the following resolution : “ Resolved that 
an indemnity be given to J. & 8. against liability 
on account of further expenses that may bo 
occasioned in connection with ” the street in 
question, & delivered a copy of such resolution to 
J. Ac 8, In 1902 the local authority resolved to 
put in force Private Street Works Act, 1892 (c. 67), 
in the said street, & objection was taken to tlie 
provisional apj)ortionment under sect. 7 that the 
I)remise8 of J . A:; 8. ought to be excluded from the 
provisional apportionment, relying on the above 
resolution, 97ie justices ordered the premises 
to bo excluded on this ground. On appeal : — 
ILeld : the above resolution afforded no valid 
obj(‘dioii f(jr excluding the premises from the 
provisional apportionment, — Dodwobtii Urban 
Distbtct Council v. Ibbotson (1903), 07 J. P. 
132, 1). (\ 

2401. Land belonging to railway company — Not 
used^ for railway purposes.] — A railway co. 
acquired a piece of land solely for the purpose of 
their railway Ag works, but for the time it was used 
as garden gi*ound for which the railway co. received 
rent. The justices found as a fact that the land 
was not used by the railway co, solely or in any 
way or at all as a part of their railway or works, 
& that therefore the co. were not entitled to the 
exemption provided by sect. 22 of Private Street 
Works Act, 1892 (c. 67) ; -//c/d ; this was a 
question of fact on wliich there was evidence for 
the justices, Ac the ct. would not grant a writ of 
mandamus for them to state a case, — 11, v. Jones 
Ac llAitRY Urban District Council, Ex p. Mein 
(1907), 90 L. T. 72.S ; 71 J. P. 320 ; 6 L. G, R. 
722, 1). 0. 

2402. Land extra commercium — Public pleasure 
ground.] — Herne Bay Urban Couni^il v. Payne 
A: Wood, No. 2425, pod. 

2403. Land outside district of local authority.] — 

The Local Government Board issued an order 
putting in force certain provisions of Private 
Strt'et Works Act, 1892 (c. .57), in the contributory 
place of 8. as regards a road which was described 
in the order as being in that contributory place. 
Half of the road was in fact in the contributory 
place of G., which was not included in the order. 
On objection being taken to a provisional appor- 
tionment relating to the whole of the road, on the 
ground that the local authority had no power under 
the order to moke up the whole of the road at 
the expense of the frontagers : — ffeld : there was 
no power in the justices to make any order on the 
basis that the whole road could be dealt with 
under the powers of the order of the Ix)cal Govern- 
ment Board. — R. v. Cheshire JJ., Ex p. Vyner 
(1909), 101 L, T. 683 ; 73 J. P. 409 ; 7 L. G. R. 
1138, D. C. 

2404. Though fronting, adjoining or abutting 


on street.] — district council has no power under 
Private Street Works Act, 1892 (c. 67), s. 6, to 
include in the provisional apportionment ^ of 
the expenses of private street works any premises 
which, though fronting, adjoining, or abutting 
on the street, are not within the district of the 
coimcil. — Bishop Auckland Urban Council 
V. Alderson, [1913] 2 K. B. 324 : 76 J. P. 347 ; 
sub nom. Alderson v. Bishop Auckland Urban 
I Council, 82 L. J. K. B. 737 ; 10 L. G. R. 722. 

2405. Ch^el — Not used exclusively for religious 
worship.] — By sect, 16 of Private Street Works 
Act, 1892 (c. 67), a church, chapel, or place appro- 
priated to public religious worship, which is by 
law exempt from poor rates, is exempt from the 
expenses of private street works ; A;^ by 3 As 4 Will. 4, 
c. 30, s. 1, a place which is “ exclusively appro- 
priated to public religious worship ** is exempt from 
poor rates. A building described as a “ disused 
Wesleyan chapel,’^ had up to five years ago, when 
a new church was built, been used as a church. 
The premises were now used on Sundays for a 
Sunday school, & on week nights for religious 
services. A debating society met therein, Ac there 
had also been held therein a political meeting, an 
“ At Home ’’ in connection with the church work 
& entertainments open to the public were given, 
for which a charge for admission was made. The 
moneys arising therefrom were applied by the 
owners to meet the expenses of the church. The 
premises had not in fact been rated for the relief 
of the poor. Expenses having been incurred by 
the local authority in executing private street 
works : — Held : the premises were not a place 
“ exclusively appropriated to public religious 
worship ** Ac wore not by law exempt from rates for 
the relief of the poor, Ac therefore did not come 
within the exemption in sect. 16 of Private Street 
Works Act, 1892 (c, 67), Ac the owners wore liable 
to the expenses of the private street works. — 
Walton-le-Dajlb Urban District Council v. 
Greenwood (1911), 105 L. T. 547 ; 75 J. P. 641 ; 
9 L. G. R. 1148, D. 0. 

2406. Tram lines laid In street.] — Standring 
V. Bexhill Corpn., No. 2385, arde. 


(g) Plans and Estimates. 

See Private Street Works Act, 1892 (c. 57), 
s. 6,0(2), Sched.,PartI. 

2407. Plans — Inspection — Duty of frontager.] — 
(1) On premises adjoining a highway, which were 
the property of Ac occupied by deft., there was a 
coal shoot formed by an opening at the bottom 
of the wall of the house, abutting on the pavement, 
which was part of the highway. In 1901 the 
local highway authority, acting under Private 
Street Works Act, 1892 (c. 67), raised the level of 
the pavement, Afc, in order to preserve access to the 
coal shoot left an opening in the pavement. This 
condition of the pavement remained until Oct. 
1914, when pltf. in passing along the pavement, 
put her foot into the hole, & suffered personal 
injuries, for which she brought her action against 
deft. : — Held : the action failed, inasmuch as, 
where a. nuisance is created by a highway authority 
on a highway under their control, the owner or 
occupies of the land adjoining the highway is not 
liable for an accident caused by the nuisance. 

(2) Semble : there was no ’duty on deft, to 
inspect the plans prepared by the local authority 
in 1901 in connection with the work of raising the 
level of the pavement. — Horridge v. Makinson 
(1915), 84 L. J. K. B. 1294 ; 113 L. T. 498 ; 79 
J. P. 484 ; 31 T. L. R. 389 ; 13 L. G. R. 868, D. C. 
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repairable by the inhabitants at large. By 
sect. 6 an urban authority is empowered with 
respect to streets to do certain sewering works. 

An urban authority proposed to do sewering 
works in a certain place in their borough. The 
place in question (which was called a street) was 
formed before 1816 & had always been open at 
both ends into highways & the place So buildinpi 
had existed in the same condition for seventy 
years & since its formation the way had been used 
by foot-passengers without interniption. Neither 
public nor private repairs were proved. 
case stated on the hearing So determination by 
justices of objections to the proposed works 
Held : (1 ) the place in question was not a “ street 
within the Act being a footway repairable by the 
inhabitants at lai’ge, & therefore the urban 
authority had no power to execute the proposed 
works. 

(2) The oniM probandi is upon the authority 
to show that a street is a street within the Act.-— 
Rishton V, Haslingden Corpn., [1898] 1 Q. B* 
294 ; 07 L. J. Q. B. 287 ; 77 L. T. 620 ; 02 J. P. 
85 ; 14 T. L. U. 165, D. 0. 

Amwfationii :^A8 io (1) Reid. Kolkohtouo Corpn. tJ. Brock- 
man, 11914] A. C. :]38. A8 to (2) Retd. Klnffston-npon- 
Thamos Corpu. r. Bavcrstock (1909), 100 L. T. 93 j. 

2417. Evidence admissible to show highway 

repairable by inhabitants at large.]— By sect. 7 of 
Private Street Works Act, 1892 (c. 67), the owner 
of i)remise8 liable to be charged with any 
of the cost of executing works under the Act 
may by wnpittou notice to the local authority object 
to the proposed works on the following, amongst 
other, grounds : (a) that an alleged street is not a 
, ^ street within the moaning of the Act ; (6) that a 

resolution.] — Twickenham gf^feet is a liighway repairable by the inhabitants at 

^TON, No. 2126, post ^ largo. By sect. 6 the expression “ street ” in tho 

Act means a street as defined by the Public Health 
Acts, So not being a highway repairable by the 
inhabitants at large :—//eW ; whore the ground of 
objection was that the alleged street not a street 
within the Act, evident^e was admissible to prove 
that the street was a highway repairable by the 
inhabitants at largo. , 

Qu. : whether on the hearing of an objection 
under tho Act, the justices can amend the notice 
of objection so as to let in evidence which would be 
inadmissible under the notice os drawn. — O aeey 
V. Bexiiill Corpn., [1904] I K. B. 142 ; 73 B. J. 
K. B. 74 ; 90 L. T. 68 ; 68 J. P. 78 ; 2 L. G. R. 
367,1). C. ^ 

2418 . Objections limited to section 7 of the 

Act.] — A path in Bpping Forest, subject to the 

^ Epping Forest Act, 1878, may, with the consent 

authority, & that the proposed works were un- of the conservators, be dealt with a- ® 
reasonable & unnecessary, & asking that before under the Private Street Works Act, 1892 (c- 67), 
further steps were taken to carry out the works that Act being in force in the district 
inquiry should be made into the matter; — Held: smeh path is situate. The question i^ietner the 


2408. Estimated expenses — Sum for contin- 
gencies.] — Standring v. Bexhill Corpn., No. 
2386, ante, 

{h) Provisioned Apportionment, 
i. Approval by Local Auihoriiy, 

See Private Street Works Act, 1892 (c. 67), 

8. 6 (3), Sched., Part II. 

2409. Resolution of approval — Service of copy 
on owner — Condition precedent to recovery of 
expenses.] — Where works are executed by a local 
authority under Private Streets Works Act, 1892 
(c. 67 ), it is a condition precedent to the right of tho 
local authority to recover from an owner of premises 
in the street his apportioned share of the expenses 
that notice of the provisional apportionment of tho 
estimated expenses, as well as notice of tho final 
apportionment of the ascertained expenses, shall 
have been served upon him. 

Service upon a reputed owner in occupation of the 
premises is not sufllcient. Semble : a copy of the 
resolution addressed & sent to the “ owner” of the 
premises, without naming him, at the premises, 
IS effectively served upon the owner under the 
Act. — ^WiRRAL Rural District Council v. 
Carter, [1903] 1 K. B. 646 ; 72 L. J. K, B. 332 ; 
89 L. T. 171 ; 67 J. P. 31 ; 61 W. R. 414 ; 19 
T. L. R. 153 ; 47 Sol. Jo. 223 ; 1 L. G. R. 206. 

2410. What is good service — Reputed 

owner.] — Wirral Rural District Council v . 
Carter, No. 2409, ante, 

2411. Amendment of scheme by 

justices — Necessity for fresh notices.] — Twicken- 
ham Urban Council v, Munton, No. 2426, post. 

2412. Amendment of scheme Jby Justices 

Necessity for fresh 
Urban Council v, Munton, 

2413. Inclusion of premises not abutting on 

street— If local authority “ think Just.”]— Oakley 
V. Merthyr Tydfil Corpn., No. 2396, ante. 

ii. Notice of Objections. 

See Private Street Works Act, 1892 (c. 67), s. 7. 

2414. Sufficiency of notice— Objections must be 
specific.] — An urban authority resolved to sewer, 
level, pave, etc., a certain road within their district 
under Private Street Works Act, 1892, & a pro- 
visional apportionment of the expenses of the works 
was prepared So approved. The owners of cer- 
tain premises shown in the provisional appor- 
tionment as liable to be charged with part of the 
expenses of executing the works, delivered to the 
corpn. a memorial stating that they had no desire 
that the road should be taken over by the sanitary 


path £ a street within Private Street Works Act, 
1892 (c. 57), cannot be raised at all unless duly 
raised under s. 7 of that Act. Notices duly served 
in accordance with Public Health Act, 1875 (c. 55h 
B. 267, are to be deemed to have been duly served 
although, in point of fact, they never reach the 
party to whom they arc addressed. — ^Woodford 
Urban District Council v, Hbnwood (1890), 
64 J. P. 148, D. C. 

AnnoiaiUm Teddington U. D. C. Vile (1906), 

70 J. P. 381. 

2419. Street repairable by inhabitants at large — 
Footway repairable by Inhabltante at large.]- Private Street 

The definition of ” street ” in Private 
Works Act, 1892 (c. 57), s. 6, excludes “ a highway 


inquiry ~ . . 

the memorial was not a notice of objection within 
sect. 7 of Private Street Works Act, 1892, So 
therefore that it did not cast upon the urban 
authority the obligation of taking the proceedings 
prescribed by sect. 8 (1) of that Act.— Southamp- 
ton Corpn. v. Lord (1903), 07 J. P. 189 ; 1 L. G. II. 
324, C. A. 

2415 , Amendment by Justices— On hearing 

of objection.]— Carey v. Bexhill Corpn., No. 2417, 
post, 

iii. Grounds of Objections^ 


gfge.J — ravate wweei; worjts ago, r, ^ 

Street to compel owners of premises to do private street 
ighway works m a street, the determination by a ct. of 
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Sect. 2 . — Extra metropolitan: Sub-aect. 4, B, (h) 
Hi., iv. dk v»t (i) ii.] 
summary jurisdiction that the street is a highway 
repairable by the inhabitants at large is a judgment 
in rem & conclusive as to the status of the street 
& the question whether it is so repaii*ablo is rea 
judicata in any future proceedings under these 
sects. — Wakefield CoBrN. v. Cooke, fl004j 
A. C. 31 ; 73 L. J. K. B. 88 ; 89 L. T. 707 ; 68 
J. 1\ 225 ; 52 W. Ii. 321 ; 20 T. L. R. 115 ; 48 
Sol. Jo. 130 ; 2 L. a. li. 270, H. L. 

Annohitiims :—(iOTlid. Hcott r. Lowe (1002), 86 L. T. 421. 

Reid. Pearoo v. Maidoohcad Corpn. (1907). 76 L. J. K. B. 

501. Mentd. Oaten v. Auty, [1019] 2 K. B. 278. 

2420. Agreement between frontagers & 

local authority -To dedicate & accept street — 
Powers reserved against frontagers.] — Under an 
agreement made in 1879 between a railway co., 
certain property owners, &; the local authority, 
it was agreed that a road should be dedicated to the 
public & taken over by the local authority as a 
highway ropabable by the inhabitants at large, but 
that the local authority should retain the same 
powore of requiiing the respective owners & 
occupiers for the time being of land, fronting, 
adjoining, or abutting on the road to sewer & 
make up, etc., all or such parts of the road, 
carriageway, or footway as were not already 
sewered & made up, &, their rights under l*ublic 
Health Act, 1875 (c. 55), & a local Act were also 
reserv(*d U) the local authority. At the date of 
the agreement the road was properly made up, 
but tlio footway was not paved. The local 
authority having decided under the powers con- 
ferred by Private Street Works Act, 1802 (c. 57), to 
pave the footway, they served notices of appor- 
tionment on the fi*ontagers : — Held : the front- 
agers were not liable, as the road was a highway 
repairable by the inhabitants at largo, & the 
powers which the local authority attempted to 
enforce did not apply to such a highway, A; the 
local authority could not, under the a^eement 
make the frontagers liable. — Folkestone Cohpn. 
V. Mabhii (1905), 94 L. T. 511 ; 70 J. P. 113 ; 4 
L. G. li. 382. 

2421. — ,j — Folkestone 

CoBPN. V, R<jok, No. 2388, ante, 

2422. Proposed work unreasonable — Sewering 
street — Existing state of drainage.] — A ct. of 
summary jurisdiction, upon the hearing of a 
frontager’s ol>jection to a private street work 
under Shcflield Corporation Act, 1890 (c. ccxxv), 
ss, 53 (d), 54, &, aemhle, under Private Street 
Works Act, 1802 (e. 57), ss. 7 (d), 8, has jurisdiction 
when determiixing whether the proposed work, 
as for instance sewering a street, is itself unreiison- 
able, to take into consideration the existing state 
of the drainage of the houses in such street. — 
Hhefpteld CoKPN. V. Anderson (1894), 64 L. J. M. 
C. 44; .9id> nom. Sheffield Corpn. v. Alexander, 
72L.T,242 ; 14 K. 275,0. A. 

Antuiiitiion .‘—Reid. Man^ficld (^orpn. v, Butterworih, [1898] 

2 Q. B. 274. 

2423. .]— Chester Corpn, v, Briggs, No. 

2447, post. 

2424. Proposed works insufficient — Narrow street 
—Jurisdiction of magistrates.] — An objection was 
taken to works of paving, levelling, sewering, A 
lighting a street proposed by an urban authority 
to be done under Private Street Works Act, 1892 
(c. 17), the ^und of objection being that the 
proposed works were “ insufficient ” A “ unreaaon- 
ablo ” within sect. 7 (d). On the hearing of the 
objection before a ct. of summary jurisdiction 
it was proved that the works were necessary A 
proper in order that the street might be salely 


A conveniently used as a street ; but the justices 
allowed the objections, holding that the works 
were insufficient, A therefore unreasonable, because 
the street at one point was too narrow, A the 
urban authority did not propose to take any steps 
to have it widened : — Held : the expression 
“ inefficient ” in sect, 7 (d) limited the juris- 
diction of the ct. of summary jurisdiction to 
determining whether or not the works were in- 
sufficient to effect the purpose proposed to bo 
effected by them, A therefore the justices* decision, 
being founded upon considerations which they 
ought not to have entertained, was wrong. — 
Mansfield Corpn. v, Butterworth, [1898] 2 
Q. B. 274 ; 67 L. J. Q. B. 709 ; 78 L T. 527 ; 62 
J. P. 500 ; 46 W. R. 650 ; 14 T. L. R. 431 ; 42 
Sol. Jo. 524, D. C. 

2425. All premises not included in apportion- 
ment.] — (1) A provisional apportionment of the 
estimated expenses of private street works made 
under Private Street Works Act, 1892 (c. 57), s. 6, 
is defective A may be successfully objected to 
under sect. 7 of the Act if it does not include all 
the premises fronting, adjoining, or abutting on 
the street the subject of tlie private street works, 
irrespectm* of the question how much, if anything, 
is ultimately charged upon some of the premises. 

(2) Land acquired by an urban authority under 
sect. 164 of Public Healtli Act, 1875 (c. 55), to bo 
used as public walks or pleasure grounds are not 
extra commereium. The urban authority is the 
“ owner ” of sucli lands within the meaning of 
the public lloalth Acts. — Herne Bay Urban 
Council v. Payne A Wood, [19071 2 K. B. 130 ; 
76 L. J. K. B. 685 ; 06 L. T. 066 ; 71 J. P. 282 ; 
23-T. L. R. 442 ; 5 L. O. R. 631 , 1). C. 

Annoiaiionfi : — As to (1) Expld. Bishop Aucklatid U. C. v. 

Aldersoii, [1913] 2 K. B. 324. ROid. Carlibio Corpn. v. 

Saul*s Executors (1997 ), 5 L. G. Tl. 1128 ; R. v. Jones, etc., 

JJ. & Barry U. D. C. (1907), 5 L. O. R. 722 ; Bildfirwater 

(Jorpn. 1 ?. Stone (1908), 99 L T. 806. 

iv. Hearing of Objections. 

See Private Street Works Act, 1892 (c. 57), 
ss. 3 (4), 8 ; Public Health Act, 1875 (c. 55), s. 269 ; 
Summary Jurisdiction Act, 1848 (c. 43), s. 14 ; 
Summary Jurisdiction Act, 1879 (c. 49), s. 39 (2) ; 
Documentary Evidence Act, 1868 (c. 37), s. 2 ; 
Documentary Evidence Act, 1882 (c. 9), s. 2 ; 
Local Government Board Act, 1871 (c. 70), s. 5. 

2426. Jurisdiction of magistrates — To amend 
scheme— Power of local authority to proceed — 
After amendment.] — Where a resolution has been 
passed by an urban authority under Private 
Street Works Act, 1892 (c. 57), s. 6(1), approving the 
plans, sections, estimates, A provision^ apportion- 
ments for making up the whole of a street, A the 
resolution has been published A copies thereof 
have been served on the frontagers under sub- 
sect. 3, the justices have, on the hearing of an 
objection by a frontager imder sect. 7 that part 
of the street is repairable by the inhabitants at 
large, jurisdiction under sect. 8 (1), to amend the 
resolution, plans, etc., by limiting the scheme to 
the remaining portion of the street ; A the urban 
authority can then carry out the amended scheme 
without it being necessary for them to begin 
their proceedings de novo or to pass a resolution 
approving the amended scheme. 

Where, on the hearing of an objection to the 
original scheme, the justices have decided upon 
cunending the scheme, the question whether or 
not, under sect. 8 (1), they shall adjourn the 
hearing A direct any further notices to be given, 
is a matter entirely within their discretion ; but 
where the amendment is of a material character, 
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it is dGsirable, though not obligatory upon them, 
that they should e^joum the hearing & direct 
further notices to be given in order that persons 
affected by the amended scheme may have an 
opportunity of being heard. — Twickenham 
Urban Council v. Munton, [1899] 2 Cli. 003 ; 
68 L. J. Oh. 601 81 L. T. 130 ; 47 W. R. 060 ; 

15 T. L. R. 457 ; 43 Sol. Jo. 673, C. A. 

Annotationa : — ^Befd. Hall v. Bolsover U. D. O. (1009), 100 

L. T. 372 ; II. v. Clieshlro JJ. (1909), 7 L. G. R. 1138. 

2427. To order further notices to be 

served.] — Twickeihiam Urban Council v , 
Munton, No. 2426, ante. 

2428. Degree of benefit derivable from 

works — No resolution by local authority.] — Where 
an urban authority has not resolved under sect. 10 
of Private Street Works Act, 1892 (o. 57), that in 
settling the apportionment, regard is to be had 
to the greater or less degree of benefit to be de- 
rived by any promises from the works, or to the 
amount & value of any work already done by 
the owners or occupiers of such premises, the 
justices have no jurisdiction, when determining 
objections under sect. 8 (1) of that Act, to have 
regard to those matters & to reduce the ap- 

g ortionment in respect thereof. — ^Bridgwater 
ORPN. V. Stone (1908), 99 L. T. 806 ; 72 .T. P. 
487 ; 0 L. G. R. 1171, D. il 

Annotation: — ^Mentd. R. i\ Minister of Health, TJjrp. Aldridge, 
(19251 2 K. B. 303. 

2429. Omission of name of person 

chargeable.] — Applt. was the owner of certain 
land abutting on a street in the district of reaps., 
who resolved under Private Street Works Act, 
1892 (c. 57), to make up the street. Ai)plt. 
appeared in the provisional apportionment as 
liable to bo charged in respect of certain land 
abutting on the south side of the street, &< a colliery 
CO. appeared therein as owners or reputed owners 
of certain agricultural land abutting on the north 
side of the street. Applt, gave written notice of 
objection on the ground that the provisional 
apportionment was incorrect in respect of the 
degree of benefit to be derived by the owners & 
occupiers on the north side. The justices ordered 
that the provisional apportionment should be 
amended & that the expenses should be appor- 
tioned according to frontage, &; that notice should 
be given to the owners or reputed owners shown 
as liable to be charged, & they adjourned the 
hearing. At tlie adjourned hearing the justices 
found that the colliery co. were only lessees & 
they ordered the name of the Duke of P. to be 
substituted as the owner of the agricultural land, 
that notice should be given to the duke & that 
the hearing should be further adjourned. On the 
further adjournment the ct. found that the duke’s 
land did not abut upon the street & they ordered 
his name to be omitted & the provisional apportion- 
ment to be amended, & they adjourned the hear- 
ing again. In the provisional apportionment thus 
amended applt. appeared as owner or routed 
owner of a strip of land lying between the duke s 
land & the street. On the final hearing it 
proved that applt. was the owner of this strip 
of land & the justices, confirmed the provisional 
anTu^rfiomnent as thus amended: — Held: 


^^ugh there had been no notice of objection 
to the provisional apportionment on the ground 
of the omission of the name of applt. as the person 
chargeable in respect of the strip of land, the 
justices had power to amend the provisional 
apportionment in this respect & to confirm it as 
so amended.— H all v. Bolsover Urban Dib- 
(1809), 100 L. T. 372 ; 7.3 J. P. 
140 ; 7 Xi. R» 403, D. C. 

. — ^voL. XXVI, 


2430. To amend resolution of local autho- 

rity.] — Chester Cobpn. v. Briggs, No. 2447, post, 

2431. Evidence & proof— Onus of proof — That 
street is “ street within the Act.] — Rishton v. 
Hasijngden Corpn., No. 2410, ante, 

V. Appeals, 

2432. Appeal lies to quarter sessions — From 
decision of magistrates.] — An appeal lies to quarter 
sessions from the decision of a ct. of summary 
jurisdiction under Private Street Works Act, 
1892 (c. 57), s. 8, determining the matter of objec- 
tions to proposed works under the Act. — PsARdE 
V, Maidenhead Corpn., [1907] 2 K. B. 96 ; 70 
L. J. K. B. 591 ; 90 li. T. 639 ; 71 J. P 230 ; 

6 L O. R. 622, D. C. 

Annotation : — ^Refd. R. V, Minister of Health, Ex p. Aldridare, 
(192.5] 2 K. B. 363. 

2433. To Minister of Health — From decision of 
local authority — Under Public Health Act, 1875 

(c. 55), s. 288.]— Public Health Act, 1875 (c. 55), 
fi. 208, has not been siipersoded or rendered 
nugatory by sect. 8 (2), or by any other provision, 
of Private Street Works Act, 1892 (c. 57), 
otherwise, as regards objections to an apportion- 
ment of the expenses of private street works, other 
than objections admissible under the latter 
Act ; &, consequently, a frf>ntager, who l^kos an 
objection not so admissible to an apportionment 
of that kind, is entitled under Public Health Act, 
1875 (c. 55), s. 268, to addross a memorial to the 
Minister of Health, as tlio successor of the Local 
Government Board, stating the objection, & the 
Minister is entitled thertninder to make such 
order in the matter as to him may seem equit- 
able. —R. V, Minister op Health, p, Aldridge 

[19251 2 K. B. 363 ; 94 L. J. K. B. 707 ; 133 
L. T. 139 ; 89 J. P. 1 14 ; 41 T. L. R. 465 ; 23 
L. G. R. 449, D. C. 

(i) Final Apportionment, 
i. Notice of Apportionment, 

See Private Street Works Act, 1802 (c. 57), 
ss. 12-14. 

2434. Service of notice — On “ owner.’*] — 

WiRRAL Rural District Council v. Carter, 
No. 2409, ante, 

2435 . Owner of premises mortgagor— 

Mortgagees in possession.] — An urban district 
council served a copy of a resolution to execute 
certain private street works under I’rivato Street 
Works Act, 1802 (c. 57), upon a mtgor. of two 
houses as “ owner ” of the houses. They exe- 
cuted the works & served notice of final apportion- 
ment upon the mtgor. as “ owner.” At the time 
when the copy resolution & the lujtice were served 
mtgoes. of the premises were in possession. Upon 
action by the mtgees. to restrain the council from 
selling under sect. 13 (1) of the Act to recover the 
sums apportioned i—Held : as the mtgees. were 
in possession when the copy resolution & the 
noture were served on the mtgor. the council had 
not served the ” owner ” as defined by sect. 4 
of Public Health Act, 1876 (c. 55), & they were 
not. therefore, entitled to Boll the premises. 
Maguire v, Lkioh-on-Shja Urban District 
CoS (1906), 95 L. T. 319; 70 J. P. 479 ; 
34 L. G. R. 979. 

ii. Recovery of Expenses, 

See Private Street Works Act, 1892 (c. 67), 
ss ll-UTPubUc Health Act, 1876 (c. 56), s. 267. 

2436. Charge on premises — From when charge 
dates — Sale of premises before final apportionment 
^Indemnification of purchaser.]— The amoimt of 

N N 
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Sect, 2. — Extra metropolitan : Sub-sect. 4, B. (i) ii. 

- \ ^ (J ), (tc), (Ih (m) (nh - - y- 

the api)ortioned expcDsos of private street works 
executed under Private Street Works Act, 1892 
(c. 57), become a charge on the premises in respect 
of which they are apportioned as from the date 
of the completion of the works, & not merely as 
from the date of the final apportionment. If, 
therefore, the premises are sold free from incum- 
brances after the completion of the works, but 
before the date of the final apportionment, the 
vendor must indemnify the purchaser against 
the sum finally apportioned m respect of the 
premises. — Stock v. Mkakin, fl900] 1 Oh. 683 ; 
69 L. J. Oh. 401 ; 82 L. T. 248 ; 48 W. R. 420 ; 
10 T. L. R. 284, C. A. 

Annotaiumn — Folld. Sarteos v. WoodhouHo, [1903] 1 K. B. 

396. Apld. Ite Allen & DriBColfs Contract, [1904] 2 

Ch. 226. Distd. He Farrcr & Gilbert’s Contract, [1914] 

1 Ch. 125. Retd. He Loyland & Taylor (1900), 69 L J. 

Ch. 764 ; He WatorhoiiHe’H Contract (1900), 44 Sol. Jo. 

045 ; Lumby v, Fanpel (1903), 88 L. T. 562, 

2437. Covenant by lessee to pay all charges 

— Street charge Imposed before commencement of 
lease — When payable.] — Where by a covenant in 
a lease; the lessee covenanted that he would during 
the teim pay & bear all present & future rates, 
taxes, duties, assessments, & outgoings charged 
upon the demised premises, or the owner or occu- 
pier in respect thereof : — Held : the covenant 
tlid not apply to expenses of private street works 
which, under Private Street Works Act, 1892 
(c. 57), had become a charge upon the premises 
on the completion of the works before the date 
of the commencement of the term granted by the 
lease, though not payable until after that date. 
— SuiiTEEH V. WOODIIOIJSB, [1903] 1 K. R. 396 ; 
72 L. J. K. B. 302 ; 88 L. T. 407 ; 67 J. P. 232 ; 
51 W. R. 275 ; 19 T. L. R. 221 ; 47 Sol. Jo. 276 ; 
I L. G. U. 227, O, A. 

AnnotnfumH : — Apld. Lumby v. Faupol (1904), 90 L. T. 140. 

Refd. He Alien 6c Dilsoull’s Contract, [1904] 2 (’h. 226. 

2438. Settled property — Payment by tenant 

for life — Apportionment between capital & income.] 
— A person entitled to the interest of a tenant 
for life in certain property paid the expenses in- 
curred by a local authority in paving a private 
street, <fe charged upon the property under sect. 13 
of Private Street Works Act, 1892 (c. 57) ; — Held : 
ho was entitled to a charge for the capital moneys 
so paid under sect. 13, which gives an absolute 
charge on the fee simple, notwithstanding the fact 
that sect 17 of the same Act gives limited owners 
a power bo raise moneys so paid by nitgc. on the 
temis that the capital shall be repaid by instal- 
ments within twenty years. — Re Pizzi, Scbivenbr 
V. Aldridge, [1907] 1 Ch. 67 ; 76 L. J. Ch. 87 ; 
95 L. T. 722 ; 71 J. P. 58 ; 6 L. G. R. 80. 

2439. Local authority entitled to.] — An 

action will lie at the suit of an mrban authority 
for a declaration that pltfs. are entitled under 
sect. 13 of Private Street Works Act, 1892 (c. 67), 
to a charge on promises for the apportioned ex- 
pense's incurred by pltfs. in executing works under 
the Act, & payable by deft, in respect of the pre- 
mises, & for an order that the premises may be 
sold & for the appointment of a receiver. — West 
Ham Corpn. v. Sharp, [1907] 1 K. B. 446 ; 76 
L. J. K. B. 307 ; 96 L. T. 230 ; 71 J. P. 100 ; 6 
L. G. R. 694, I). 0. 

2440. Sale of premises — Appointment of receiver.] 

— ^Wbst Ham Corpn. v. Sharp, No. 2439, ante. 

2441. Hate of interest.] — Resolutions were duly 
passed by an urban district council to adopt 
Mvate Street Works Act, 1892 (c. 67), k that a 
certain street should be sewered, levelled, paved, 
metalled, flagged, channelled A; made good. 


£137 7s. 9d. was charged on deft.’s premises, 
which consisted of nine houses. A summons was 
taken out for payment of this sum with 6 per 
cent, interest. Deft, paid £137 7s. 9d. with 4 per 
cent, interest, & objected that (a) the action had 
been commenced before three months had ex- 
pired from the date of the notice ; (b) 4 per cent, 
only should have been asked ; (c) the £137 Is. 9d. 
was asked as a whole sum not apportioned on 
the houses individually ; (d) the proceedings 

ought to have been brought in the coimty ct. 
An application for leave to interrogate was ad- 
journed into ct. to come on with the summons, 
& the summons was amended by stating in a 
schedule how the £137 Is. Qd. was apportioned 
upon deft.’8 premises ; — Held : deft, must pay 
the costs. Semblc : an originating summons in 
the Ch. Div., if it is not adjourned into ct., is 
cheaper & more expeditious than a plaint in 
the county ct. — Pontypridd Urban District 
Council v. Jones (1911), 75 J. P. 346. 

2442. In what court action brought — County 
court — Summons in Chancery Division.] — 
Pontypridd Urban District Council v. Jones, 
No. 2441, ante. 

Hearing of objections — On proceedings to re- 
cover.] — See Beet. 2, sub-sect. 4, B. (i) iii., post. 

iii. Objections to Final Apportionment. 

See Private Street Works Act, 1892 (c. 67), 
ss. 12-14. 

2443. When objection must be taken — Departure 
from speciflcatlon.] — By Private Street Works 
Act, 1892 (c. 57), s. 12, “ When any private street 
works have been completed, & the expenses 
thereof ascertained,” the urban authority’s sur- 
veyor shall make a final apportionment of the 
expenses, which linal appoitionment shall be 
conclusive for all purposes, & the owners of pre- 
mises affected thereby may, within one month 
after receiving notice thereof, object thereto upon 
the grounds {inter alia), or either of them, that 
the final apportionment has not been made in 
accordance with the sect., & that there has been 
an unreasonable departure from the deposited 
speeilication, plans, & sects. 

An urban authority employed a contractor to 
execute, under the powers given by the Act, 
works of paving, &;c., in a street according to a 
specification, plans, & an estimate duly made & 
deposited. Being satisfied on the report of their 
surveyor, who had inspected the work from time 
to time during its progress & given certificates 
for payments on account to the contractor, that 
it had been satisfactorily completed, they paid 
the contractor the balance of the contract price, 
& the surveyor then made a final apportionment 
of the expenses among the owners, notice of which 
was served upon them. Applt., an owner affected 
by the final apportionment, did not object thereto 
within one month after he received the notice ; 
but the urban authority having, after the month 
had expired, taken summary proceedings to obtain 
payment of the sum apportioned upon him, he 
objected before the justices that the works had 
not been “ completed’” within sect. 12, because 
the road & footways of the street had not been 
formed & levelled, not had they been ballasted 
& metalled to the thickness, or with the materials, 
specified in the specification, nor did the channel- 
ling & kerbing comply therewith, & the surveyor 
had, therefore, no power to make a final apportion- 
ment of the expenses ; — Held : applt. could not 
take^those objections before the ju^ices, Sn they 
were_right in rejecting evidence in support of 
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them. — ^H aylbs v, Sandown Urban Districjt 
O otTNCTL, [1903] 1 K, B. 169 ; 72 L. J. K. B. 48 ; 
88 L. T. 61 ; 67 J. P. 177 ; 51 W. R. 348 ; 1 
L. G. R. 187, D. C. 

jinnotcUions Poaroe v. Maidenhead CJorpn., [1907] 

2 K. B. 90. Befd. R. V. Minister of Health, Ex p Aldridge, 

[1925] 2 K. B. 363. 

2444. Expenses wrongly Included in ap- 

portionment.] — Reap, purebred a house in a 

Reap, knew nothing of the agreement. Applts. 
havmg decided to make up the street under 
sect. 6 of Private Street Works Act, 1892 (c. 67), 
caused a notice to be served on resp. as a frontager, 
& no notice of objection was given by resp. under 
sect. 7 of the Act. The work having been done 
by the urban authority, notice of the final appor- 
tionment, which included the cost of the sewer 
previously laid as aforesaid, was served on reap., 
& no objection was taken by her under sect. 12. 
Upon proceedings before the justices to recover 
the amount of the final apportionment : — Held : 
resp. having failed to object either under sect 7 
or 12 of the Act, no objection could be raised by 
her that the cost of the said sewer ought not to 
have been included in the apportioned expenses. 
— Teddinoton Urban District Council v. Vile 
(1900), 70 J. P. 381 ; 4 L. G. R. 782, D. C. 

2445. Premises wrongly included in ap- 

portionment.] — An urban authority, under the 
provisions of a local Act analogous to Private 
Street Works Act, 1892 (c. 57), resolved to execute 
certain private street works, Ac served statutory 
notices on a firm of estate agents as owners,” 
within sect. 4 of Public Ilealth Act, 1875 (c. 55), 
of premises fronting, adjoining, or abutting on 
the street. 7'ho agents made no objection to the 
provisional or final apportionment of expenses. 
Some time after the works had been completed 
& the final apportionment made, the agents dis- 
covered that the boundary wall fronting the 
street was not part of their premises, but was the 
property of otlier owners, & they therefore denied 
liability for the apportioned expenses : — Held : 
inasmucli as their names appeared in the pro- 
visional apportionment as owners of the promises 
fronting the street, Ac, although served with the 
statutory notices, they had made no objection to 
the proposals of the urban authority on tiie ground 
tliat their premises ought to be excluded from the 
provisional apportionment, the agents were liable 
for the apportioned expenses. — Walla bey Urban 
District Council v. Walker (W. II.) & Co. 
(1906), 70 J. P. 190 ; 4 L. G. R. 1042. 

Annofation : — Apprvd. & FoUd. Porthcawl U. D. C. v. 

Brogdon, [1917] 1 Ch. 534. 

2446. Agreement with local authority 

— For exemption of premises.] — Where an urban 
authority has adopted Private Htreet Works Act, 
1892 (c. 57), dc has duly published the resolution 
required by sect. 6 of that Act with reference to 
the making up of a new street, an objection by 
an owner of property fronting on the street, who 
is shown in a provisional apportionment as liable 
to be charged with an apportioned amount of 
tlie expenses of the making up, on the ground 
that by agreement with the urban authority he 
has been exempted from liability in respect of 
his property, is, if not an objection that the pro- 
perty “ ought to be excluded from . . . the pro- 
visional apportionment ” within sect. 7 (c) of 
the Act, at any rate an obiection “ that the pro- 
visional apportionment is incorrect in respect of 
some matter of fact,” within sect. 7 U), which 
must be taken by written notice to the urban 


authority within one month alter the publication 
of the resolution ; &, having regard to sect. 8 (2), 
of the Act, the objection cannot be taken in pro- 
ceedings to enforce the charge upon the property 
to secure the apportioned amount. — ^Porthcawl 
Urban District Council v, Brogden, [1917] 
1 Ch. 634 ; 86 L. J. Ch. 393 ; 116 L. T. 405 ; 
81 J. P. 137 ; 61 Sol. Jo. 300 ; 16 L. G. R. 601. 

U) Contribution to Expenses by Local Authority* 

2447. Necessity for resolution of local authority 
— Power of magistrates to amend resolution.] — 
Private Street Works Act, 1892 (c. 67), s. 6, pro- 
vides that an urban authority may pass a resolu- 
tion with respect to private street works, &,Bect. 10, 
that the expenses incurred in executing such works 
shall bo apportioned among the frontagers, unless 
the urban autliority otherwise resolve. 

By sect. 7 provision is made for objections by 
frontagers & by sect. 8 these are to bo heard & 
determined by a ct. of summary jurisdiction, 
which may quash or amend the resolution on the 
application of either an objector or of the ui*ban 
authority. By sect. 15 the ui*ban authority may 
at any time resolve to contribute the whole or 
a portion of the expenses of any private street 
works & may pay the same out of the district 
fund : — Held : in the absence of a resolution of 
the urban autliority under sect. 15, justices 
engaged in hearing objections under sect. 8 have 
no power to inseii by way of amendment to a 
resolution under sect. 6 a resolution that the urban 
authority shall contribute in whole or in part to 
the expenses of private street works. 

In (‘onsidoring an objection under sect. 7 {d) 
that the proposed works ore unreasonable the 
justices are entitled to consider, among other 
things, whether the proposed works ore reasonable 
in the sense that it is reasonable that such 
works should bo done at the frontagers* expense 
(Salter, J.). — CiiEhTP2R Coiipn, v. Brigqs, (1924J 
1 K. B. 239 ; 93 L. J. K. B. 69 ; 130 L. T. 221 ; 
88 J. P. 1 ; 40 T. L. R. 85 ; 68 Sol. Jo. 276 ; 21 
L. G. R. 807, D. 0. 

(k) Charge by Limited Owners. 

See Private Street Works Act, 1892 (c, 67), s. 17. 

Charge on settled estates — Apportionment be- 
tween capital & Income.] — See No. 2438, ante. 

(1) Expenses of Local Authority. 

See Private Street Works Act, 1892 (c. 67), s. 23. 

(m) Power to Borrow, 

See Private Street Works Act, 1892 (c. 57), 
8. 18 ; Public IlBAi/ni. 

(n) Accounts and Application of Money. 

See Private Street Works Act, 1892 (c. 67), 
8. 21 (1) (2). 

C. Local Acts. 

(a) Execution of Works, 
i. In General. 

2448. Execution of works by frontager — Not 
owner of soil of street — Not trespass.] — By a local 
Act, the material provisions of which were sub- 
stantially the same as those of Public Health Act, 
1875 (c. 55), comrs. were created, having duties 
with regard to streets & buildings within a certain 
area. In 1878 it was proposed to lay out an 
estate within such area for building, & plans were 
submitted to & approved by the comrs. By 

N N 2 
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agreomcnt between them & deft., ho was, on 
completion of certain roads, to throw 18 feet of 
his land into those roads, so as to increase the 
width to 80 feet, wJiich was done, but not to make 
the roads. In 1887 the powers of the comrs. 
passed to the pltf. corpn. 

In 1802 the corpn. by an order required deft, 
to sewer, drain, level, flag & metal the roads (being 
the 18 feet width which was not on his land) so 
far as his premises fronted, adjoined, or abutted 
thereon. Deft, had done the necessary work of 
sewering & paving on the 18 feet portion of liis 
land which he had, as agreed, thrown into the 
roads for the puri)ose of malang them 36 feet 
wide. The order not having been complied with, 
the corim. executed the work themselves, & on 
making request for payment deft.'s agent disputed 
tliat tiie j)roi)eity was liable. A summons was 
accordingly taken out by the corpn, to have the 
sums ('xponded declared a charge on the propeiiy : 
— Held: (1) half of each of the roads was a 
“ street ” within the Act, so as to bring it within 
the power of the corpn. to sewer & pave it com- 
pulsorily, at the expense of the adjoining owners, 
in (‘aso of their not complying with a proper notice 
to do so ; (2) tlie notice was j)roperly made & 
st‘i ved on deft. ; (8) entry on lands in obedience 
U) the order did not constitute a trespass ; (4) as 
deft, ilid not rest his defence on a wrong appoition- 
ment, there was no question within the jurisdiction 
of an arbitrator to decide, & liis decision was un- 
necessary ; (6) the proper courae for deft, was 
by way of appeal to the Secretai'y of State by 
memorial for relief, — ^West Uatitlepool Corpn. 
V. Robinson (1897), 77 L. T. 387 ; 62 J. P, 36 ; 
46 W. K. 218 ; 14 T. L. R. 18, C. A. 

Junntniion : — As to (4) Refd. lie Stoker & Worpeth Corpn. 

(1914), 84 L. J. K. B. 1109. 

2449. Dispute between frontager & local autho- 
rity— Ref erence to arbitration.] — West IIartle- 
pooi. Corpn. r. Robinson, No. 2448, ante, 

ii. Notice to Frontagers, 

2450. Notice as condition precedent — To execu- 
tion by local authority.] — A local Act for paving 
& improving the town of H., appointed comrs. 
for iiutting it into execution, & authorised them 
to pave new streets, & provided that the expenses 
of such new pavements should be paid & reim- 
bui‘sed to the comrs. by the owners or occupiers 
of tl )0 land adjoining the streets, in manner 
therein mentioned ; & empowered the comrs. to 
recover such expenses by action at law. A sub- 
sequent sect, commencing, “ Provided always, & 
be it enacted,” directed, that before the conn's, 
should cause the streets to be paved, they should 
in the first place give notice to the owner or occu- 
pier of every house, land, etc., adjoining the 
street, requiring him to pave the same as the 
comrs. should direct ; & if any such owner or 
occupier should for six months neglect to pave 
pursuant to the notice, then it should be lawful 
for the comrs., & they were thereby required, to 
cause the same to be done, & to recover the ex- 
penses from such owner or occupier : — Held : 
the giving of this notice was a condition precedent 
to the comrs. executing the paving themselves, 
& charing the expenses on the owner or occupier, 


& it must be averred in the declaration, in an 
action brought under the Act for the recovery of 
such expenses. — Salford Corpn. v. Ackers (1846), 
16 M. Ac W. 85 ; 16 L. J. Ex. 6 ; 7 L, T. O. S. 
341 ; 10 J. P. Jo. 359 ; 163 E. R. 1100. 

2451. Validity of notice — Insuflicient specifica- 
tion of works required — Formation of new street 
required.] — A loc^ Act of Parliament authorised 
resps., when any street, not being a highway, was 
not sufficiently sewered, levelled, paved, flagged & 
channelled, to give notice to the respective owners 
of the premises fronting, etc., such street, to sewer, 
level, pave, flag, or channel, & if the requirements 
of the notice were not complied with, resps. might 
execute the works referred to in such notice, & 
recover the expenses from such owners. Resps. 
gave notice to applts. & others, owners of premises 
in a street not .a highway, to ” repair form & pave 
the same ” : — Held : the notice was bad, (1) be- 
cause it did not sufliciently specify the works 
required to be done ; Ac (2) because it went 
beyond the provisions of the Act in requiring 
the formation of a street. — Parkinson v, Black- 
burn OoRPN. (1859), 33 L. T. O. S. 119; 23 J. P. 
Jo. 294. 

AmmiatHum : — /is to (1) Distd. Bayley v. Wilkinbon (1864), 

16 O. B. N. h. 161 ; K. v. Jjiiicoln (Jorpn. (1876), 62 L. J. 

Q. B. 542, n. As to (2) Distd. Hall v. Potter (1869), 39 

L. J. M. C. 1. 

2452. Misdescription of road.] — (1) Under 

a local Act, a “ backroad ” is defined as “ a road 
upon which the backs alone of buildings abut.” 
In a notice under the Act requiring the owners to 
make up certain roads, two roads were described 
as ” backroads between E. Street Ac K. Street.” 
On one side of each of these two roads the sides 
& not the backs of houses in E. Street Ac K. Street 
abutted : — Held as no one could be misled by 
the misdescripAon the notice was suflQcient. 

(2) By the above Act, damages, etc., incurred 
by the cori)n. in making up the roads may be re- 
covered summarily before justices, subject to a 
limitation of six mouths imposed by reference to 
Summary Jurisdiction Act, 1848 (c. 4.8), s. 11, 
” or, if the corpn. think fit, in the superior cts. 
or any ct. of competent jurisdiction ” : — Held : the 
limitation of six months is not applicable to pro- 
ceedings in the High ('t.- -B lackburn Corpn, v, 
Sanderson, [1902) 1 K. B. 794 ; 71 L. J. K. B. 
590 ; 86 J.. T. 304 ; (iO J. P. 452 ; 18 T. L. R. 
436, C. A. 

.irnutiation^ : .Is to (2) Folld. Bolton Corpn, v. Scott (1913), 

108 L. T. 406. Consd. Metropolitan Water Boanl o. 

Bunn, [1913J 3 K. B. 181. 

2453. Owner of abutting land — Having no 

interest in soil of street.] — West Hartlepool 
Corpn. v, Robinson, No. 2448, ante, 

2454. Effect of PubUc Health Act, 1875 (c. 55), 
ss. 149, 340.] — Where a local Act, passed in 1849, 
gave power to a municipal corpn. to order that any 
street, whether a public highway or not, should 
be sufficiently sewered, drained, levelled, flagged, 
paved, & otherwise completed by the frontagers, 
& provided that, if they made default in the 
execution of the work, the corpn. might cause the 
work to be executed & recover the expense in- 
curred in respect thereof from the frontagers : — 
Held: Public Health Act, 1875 (c. 56), s. 149, 
had not the effect of repealing the provision of 
the local Act as regards streets which were high- 
ways repairable by the inhabitants at large. — ^Ash- 
ton-undeb-Lynb Corpn. v, Pugh, [1898] 1 Q. B. 
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2450 i. Notice as condition prcccderU— -To execution hy local AnERDERN (City) v. Watt (1901), 8 F. (Ct. of Seas.) 

7 87 .—“SCOT. 
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46 ; 67 L. J. Q. B. 32 ; 77 L. T. 683 ; 01 J. P. 
788 ; 46 W. 11. 100, C. A. 

Annotations : — Apld. Lodge v. Huddorsfleld Corpn., {18081 
l^Q. B. 847 ; Crump v, Chorloy Corpn. (1008), 08 L. T. 

2456. Local Government Act, 1888 (c. 41), 

s. 11 J — Lodge V. Uuddersfield ConrN., No. 2459, 

post, 

iii. “ Paving and Levelling,'' 

2456. Alteration of levels — Level raised — Passage 
& light obstructed.] — Comrs. for paving have not 
an arbitrary discretion ; but limited by law Ac 
reason. Hpccial action upon the case against 

g aviors for raising the street in the front of pltf.’s 
ouses in G. Lane, by which the passage, & lights 
to the houses wore obstructed — Lb.vdeh v. 
Moxon (1773), 3 Wils. 401 ; 2 Wm. Bl. 921 ; 95 
E. R. 1157. 

Annoiationa : — Coiisd. British Caftt Plato ManufacturorH 
Co. V. Meroditli (1702), 4 Term B(‘p. 701 ; Boulton v. 
Crowther (1824), 2 B. C. 708 ; B. v. St. Lukes (1871), 
L. Jl. 7 Q. B. 148. Reid. Sutton r. Clarke (1815), 6 Taunt. 
20; Hall r. Smith (1824), 2 Biug. 150; Mersty Dock 
Trustees r. Gibbs (IbCO), L. U. 1 H. L. 08. 

2457. Old & new streets.]— Htu ts. 55 & 50, 

of a local Act for the improvement of a tow nship, 
enabled the comrs. executing the Act, to pave in a 
sufficient manner, on default of the owners or 
occupiers for six montlis after notice rc^iuiring 
them to do so, the public streets, ways, <fc passages 
within the townsliii^ whi(*h are now built upon, but 
not made, paved, flagged, cleansed, or otherwise 
put into good order Ac condition, & all such other 
streets, etc., within, etc., wliich are now making or 
being built upon, or may hereafter be made, laid 
out, or bunt upon, or such thereof respectively 
as may require the same. Hect. 56 empowered the 
comrs., after such streets should have been com- 
pleted as to paving & other matters rcquir(Ml by 
the comrs., Ac the owners, etc., should have paid 
the expenses, to declare them highways. Sect. 53 
empowered & required the comvs. to cause the 
present & futures streets, etc., & each & every part 
or parts thereof to be paved, etc., & the ground or 
soil thereof to bo raised, lowered, or altered from 
time to time, in such manner & with such materials 
as the comrs. should think fit. Sect. 44 enabled 
the comrs. to declare new streets to be highways, 
provided thejr were of certain width. The Act 
did not contain a clause giving compensation for 
damages occasioned by the exercise of the powers 
conferred by sect. 53 : — Held : the general pow’^ers 
conferred by sect. 53 were to be exercised for the 
repair only of pavements in old streets, & streets 
declared to be highways under the Act ; As they 
wore inconsistent with the specific powers conferred 
by sects. 55 Ac 66 ; Afc lowering the ground or soil 
of a street described in the sects. 55 Ac 56 was an 
act of trespass not to bo justified under sect. 53. — 
Brown v. Clegg (1851), 1(5 Q. B. 681 ; 17 

L. T. O. S. 122 ; 15 J. P. 609 ; 117 E. K. 1041. 

2468. Agreement to postpone — Pending com- 
pletion ol buildings.] — ^Bootii v. Stone (1865), 19 
J. P. Jo. 68. 

2459. Newly constructed road.]— A local Act : 
passed in 1871 gave a corpn. of a municipal borough i 
power at any time, Ac from time to time, to order I 


that if in any street, whether or not a highway 
repairable by the inhabitants at large, there was 
not a pro^rly paved, asphalted or flagged footway 
on each side, tho owners or occupiers of buildings 
or lands in tho street should make a footway or 
pathway at their own expense along their respective 
frontages, Ac provided that if they made default 
in so doing, the corpn. might at any time, & from 
time to lime, execute tho work Ac recover tho 
expenses thereof from such frontagers ; — Held : 
( 1 ) though the frontagers could be required under 
the sect, of tho local Act to make a footway whero 
no footway exists, they could not be required to 
contribute the expenses of rcpaiiing or modernising 
footways already existing. 

(2) Sect. 11 of lx)cal Government Act, 1888 
(c. 41 ), which casts the entire maintenance of main 
roads upon the county council, docs not repeal 
the sect, of the local Act which emi)owcrs the 
corpn. to call upon frontagers to make Ac repair 
footways. — L oikjk v, IIuddbrspield Cobpn., 
[1898] I Q. B. 847 ; 67 1.. J. Q. B. 508 ; 78 L. T. 
422 ; 62 .1. P. 387, D. C, 

2460. Repairing & modernising existing road«| — 
Ijodge V, Huddersfield Coiu’N., No. 2459, ante, 

iv. “ Sirecls.” 

2461. What included in — Street made by local 
authority.] —Hull Local Board op Health v. 
Jones, No. 2212, ante, 

2462. - — Highway repairable by inhabitants 
at large.] — 'J'o an action by conu* 8 . acting under 
a local Improvement Act against tho owners, etc., 
of buildings, to recover tho expenses incurred in 
paving, flagging, soughing, cleansing, Ac completing 
a certain bireet, deft, pleaded that the street was 
a public si root, Ac common highway, rei^airable Ac 
repaired by the inhabitants at large as a common 
highway ; — Held : on (it'murrev, with reference to 
the several lo(‘al Acts, a bad plea. — H tocK£*ort 
PoilPN. V, PUKETltAM, STOCKPORT (^ORPN. V, 
llAVENPOUT (1860), I Ti. T. 541 ; 24 J. P. 196. 

2403 . ,] 111 1853 a coriiu. obtained 

an Act wliicli recited that it was exjM'dient that 
fiu’iher provibion be made lor tho widening, paving, 
Ac altering of blreets, the drainage Ac general 
improvemtmt of tlio town, Ac oth(»r jiurposes. 
Sect. 109 provided that if any street or part of a 
street, not btdng a street rojiairable by tho surveyor 
of the township, was not drained or sewered to the 
satisfaction of the comrs., tljo comrs. might cause 
such street or jiart of a street not bo drained Ac 
sewered to be cli*ained Ac bewered in such manner 
as they thought fit, Ac the expenses incurred by tho 
comrs. in respect tJif*rt*of should be repaid to them 
by the owners of the lands abutting on sucJi street 
or part of a street, Ac should be recoverable from 
such owners as private improvement expenses. 
In 1872 the corpn. obtained a further Act which 
recited that it was expedient to extend the 
boundaries of the town Ac borough, to construct 
new streets Ac bridges, to make better Ac further 
provision for the making Ac levying of rates, Ac 
for other purposes. Sect. 2 provided that tho 
word “ street ” should apjdy to Ac include the 
whole or any part of any existing or future square, 
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q. LiabUUy of adjoining proprietors.] 
— barrlcado, which had been erected 
across aii unpavod private btreot 
by the adjominff proprietors was 
removed by tho town council without 
tho oonaeut of these proprietors, who 
had refu^ their consent except on 
condition that they should not bo called 


upon to pa VO the street. Homo years 
after tho removal of the barrifuxlo the 
proprietors, on beinir called upon by 
tho town council to level & pavo the 
Htrt»et under Burgrh Police (hcotluud) 
Act, 1908, c. 104, maintained that llio 
street had become a public street he so 
was maintainable by the town council, 
or in any event that tho town council 
wci*o bairod from calling them to pave 


It: — Held: (1) the street hod not 
become a public street by reason of tho 
removal of tho barricade ; & (2) tho 
town council were not barred by their 
actings from now calling on the 
pi*opiietors to pavo It, in respect that 
these actings had not prejudiced the 
liroprletors in their obligation to pavo 
tho street. — Alloa Magistrates v. 
WiLSOX, [1913] S. C. 6.--SCOT. 



660 Highways, Streets and Bridges. 


Sect, 2. — Extra metropolitan : Sub-aecU 4, C, (a) iv., 
<8? (6) i., iL <fc Hi,] 

row of houses, street, highway, road, lane. . . . 
Sect. 171 provided that where the corpn. caused 
any new sewer to be constructed in any street in 
which there was not a sewer, or in which the 
existing sewer was insufficient, they might charge 
the owners of the lands abutting upon such street 
with the payment of the expenses incurred in the 
construction of the same, & the payment of such 
expenses should be recoverable in like manner in 
every respect as private improvement expenses. 

Pltfs. having resolved that a certain road which 
was a public highway repairable by the inhabitants 
at largo & was brought within the borough 
boundaries should be drained & sewered, & deft, 
as owner of lands & property abutting on the 
road not having executed the works, in the exercise 
of their powers caused the sewer & branch drains 
in connection with the sewer to be constructed, & 
by sect. 171 they charged deft, with the payment 
of his proportion of the expenses incurred by them 
in the construction of the works : — Held : “ street 
as defined by sect. 2 of tlie Act of 1872 was applic- 
able to all ilie streets in the borough, & was 
sufficient to make a liighway repairable by the 
inliabitants at large a street for the purposes of the 
sect., Ac where the corpn. caused any new sewer 
to be constructed in any street in wliich there was 
not a sewer, or in which the existing sewer was 
insufficient, they had by sect. 171 the power to 
charge the owners of the lands abutting upon such 
street with the payment of the expenses incurred 
in the construction of the same. — Rochdale 
Corpn. v, Lpjach (1900), 101 L. T. 881 ; 74 J. P. 
89 ; 54 Sol. Jo. 134 ; 8 L. G. R. 207, 0. A. 

24-84. Two adjoining strips — In ownership 

of different persons.] — West Hartlepool Corpn. 
V, Robinson, No. 2448, ante. 

(b) Charges and Expenses, 
i. Premises adjoining Street. 

2466, Premises separated by wall from street — 
End of cul de sac.] — Ry a local Act the liability 
to i^ave & sewer any street within the borough of M. 
was cast on the owners of the houses & ground lying 
alongside or adjoining to such street, & in case of 
neglect power was given to the borough council 
to sewer & pave the street, & to charge the owners 
with their proportionate parts of the expenses 
thereof, according to the extent of their respective 


houses & grounds lying alongside or adjoining to 
the street : — Held : an owner of ground at the 
end of a street which was b, evil de sac, & which 
ground was only separated from such street by a 
wall the property of such owner, was the owner of 
ground adjoining to the street within the Act, & 
therefore liable to contribute his proportionate 
part of the expenses of sewering & paving such 
street. — ^Manchester Corpn. v. Chapman (1868), 
37 L. J. M. C. 173 ; 18 L. T. 640 ; 32 J. P. 682 ; 16 
W. R. 974. 

AnruAation : — ^FoUd. Newport Urban S. A. v, Graham (1882), 

9 Q. B. D. 189. 

ii. ApportionnmU amongst Owners, 

2466. Objection to apportionment — ^Must be 
taken within time limited — For execution of works.] 

— An owner on whom notice to level, etc., imder 
Public Health Act, 1848 (c. 63), & 26 & 27 Viet, 
c. 70, has been served, &, who has not given notice 
of objection, is estopped from showing that the 
street in question is a highway repairable by the 
inhabitants at large. — R. v. Livbsey (1870), 22 
L. T. 470 ; 34 J. P. 645. 

2467. Who is “ owner " — Lessee of building 
property — No buildings erected — At time expense 
incurred.] — (1) The town council of the borough 
of S. having, under a local Act, incurred certain 
expenses in sewering, levelling, etc., a street, not 
being a highway repairable by the inhabitants at 
large, adjoining lands in the occupation of deft., 
brought the present action for their recovery. 
The local Act contained provisions similar to those 
contained in Public Health Act, 1875 (c, 55), s. 160. 
Deft, was the lessee of the lands in question, 
under a building lease for nine hundred Ac ninety- 
nine years at a ground rent of £26, Ac at the time 
the expenses were incurred there were no buildings 
erected upon the lands. By the local Act the 
expenses were to be charged upon the several 
owners of buildings or lands in the street in pro- 
portion to the extent of the frontage of their 
respective buildings Ac lands ; the word “ owner ** 
being deUned as meaning the person for the time 
being receiving the rack-rent of the land ... or 
who would so receive the same if such lands or 
promises were let at a rack-rent ; Ac the definition 
of rack-rent being the same as that contained in 
Public Health Act, 1875 (c. 55) ; —Held : deft, was 
the owner of the lands in question within the 
definition in the local Act. 

(2) The local Act enacted that the proportion in 


PART XlII. SECT. 2, SUB-SECT. 4.~ 
C. (b) i. 

r. /Sjiecial frorUage abscssnicnt — 
Frontage on two streets .] — Tbo Hpocial 
Iroutagro aBbewsmont provided for In 
iho Medicine Hat charier, is Koverned 
by the number of lineal foot moabured 
along tUo front or otlier abutting 
portion of tho land ; & the fact that 
the abutting lots vary in depth does 
not render improper asBesemont by the 
frontage method proportionate to the 
beuoiltfl received. Whore a lot was 
dividod BO that one-half fronted on tho 
street, and the other half on another 
Btroot; — Held: each half was liable 
to the full oBBOssment by the frontage 
method, but only in respect of improve- 
ments on that street upon which such 
half lot fronted or ** abutted.**— J?e 
Brotherton & City op Medicine 


«. Adjoining owner not eMUUd to 
nse of streei — Whether liable.] — The 
counoil of a municipality desiring to 
form a street set out on pri\ ate 
property served a notioe on pltf., who 
was the owner of land abutth^ on the 


Btroot but who had not the right to use, 
Ac did not commonly use, the street : — 
Held : pltf. was not bound by tho 
adoption of tho Hchomo, & wob not liable 
to contribute to tho cost of conbtructing 
tho street. — ^Moorabbin (Siinus) v. 
Abbott (1914), 17 C. L. It. 549.— AUS. 

t. Liability of railway ^company — 
To contribiUe to construction^ of street — 
Lands of company fronting d; abutting 
on 1—-CAIJEDONIAN Ky. Co. v. 

EniNBURon Magistrates (1901), 3 F. 
(Ct. of Sesa.) 645.— SCOT. 

a. .] — ^in 1884 a rEtUway 

oo. acquired house property in on old 
but imcompleted street in G. Ac 
demolished tne houses on both sides & 
excavated tho groimd for the purposes 
of their line, which ran under tne street 
at right angles to it. For the portion 
of tho street excavated a bridge with 
parapets & steps giving access to the 
railway station underneath was sub- 
stituted. The bridge with the parapets 
was the property of the oo. In 1903, 
the corpn. decided to complete tho 
formation of tho street by causewaying 
the oarrlage-way, etc.: — Held: the 
railway co. were liable as proprietors 


of adjoining property to pay the expense 
of the formation of tho street so far 
as carried by the bridge. — Cameron 
V, Caledonian Ry. Co. (1904), 6 F, 
(Ct. of Sosa.) 763.— SCOT. 

PART XlII. SECT. 2, SUB-SECT. 4.— 
C. (b) n. 

b. JScJicme of apportionment.] — A 
municipal council, for the purpose 
of distributing tlie cost of constructing 
a street may treat the street as dlvidoa 
into two equal parts by a lino running 
along Its entire length. Sc may 
apportion the cost of the work done on 
one side of the line among the owners 
of the promises fronting the street on 
that side. — Brunswick (City) v. 
Baker (1916), 21 C. L. R. 407.— AUS. 

o. Subdivision of lands charge- 

able with cost .] — Where imder a local 
improvement bye-law an assessment 
is made of the lands benefited Ac 
chargeable with the cost of the improve- 
ment, Sc lands having a specified street 
frontage ore thereafter charged with a 
specific amount of the cost of the 
Improvement which Is entered on the 
assessment Sc ooUootors* rolls. At such 
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lYhich such expenses were to be apportioned was 
to be ascertained & settled by the corpn. : — Held : 
the fact that the apportionment had been corrected 
by the surveyor of the corpn. after it had been 
approved by the corpn. did not invalidate it. — 
St. Helen’s Corpn. v. Riley (1883), 47 J. P. 471. 

2468. Agent for collection of rents.] — An 

agent ” employed to collect the rents of the 

property charged by the apportionment is an 
“ owner ” within St. Helen’s Improvement Act, 
1869 (c. cxx), & is liable to be called upon to pay, 
whether he has money of his principal in hand or 
not, at any time whilst the sum assessed upon the 
premises remains unpaid. — S t. Helen’s Corpn. 
V, Kirkham (1885), 16 Q. B. D. 403 ; 60 J. P. 647 ; 
34 W. R. 440. 

Anrw^im Broadbent v. Shopberd (1000), 65 

J. P. 70. 

2469. Mortgagee.] — A local Act of a town 

enabled expenses of paving new streets to bo 
made a charge on the premises, & successive 
owners of the premises were made liable, the 
words “ successive owners ” having the same 
meaning as in Public Health Act, 1875 (c. 5.5). 
M., the mtgor., who had charged the expenses 
on the premises, made default in paying instal- 
ments i — Held ; the mtgec., as a successive owner, 
was liable, & might be sued notwithstanding 
the charge existing. — Blackburn Corpn. v. 
Micklethwait (1886), 54 L. T. 639 ; 50 J P. 650, 
D. C. 

2470. In possession when expenses 

apportioned.] — By their private Act a local board 
were empowered to execute works of sewering & 
paving in streets, & to apportion among & demand 
from the owners of adjoining premises the 
estimated expenses. Deft, was a second mtgeo. 
of houses abutting on a street, & from Apr. 1891, 
to June, 1892, was in possession & collected the 
rents, which he applied in keeping down out- 
goings & the interest on the first mtge. These 
payments being made, no surplus remained. In 
June, 1891, the local board apportioned sums in 
respect of estimated expenses of sewering & paving 
the street. & demanded £113 from deft, as his share. 
The first mtgee. entered into possession in June, 
1892. The works were not completed till July 
or Aug. following ; — Held : deft, was “ owner ” of 
the houses, witliin Public Health Act, 1875 (c. 55), 
8. 4 (embodied in the private Act), & liable for 
the estimated expenses apportioned in respect 
of them. — ^Tottenham Local Board v. William- 
son (1893), 62 L. J. Q. B. 322 ; 69 L. T. 51 ; 67 
J. P. 614 ; 9 T. L. R. 372. 

2471. Validity of apporttonment — Correction by 
surveyor — After approval by local authority.] — 
St. Hbi^en’s Corpn. v. Riley, No. 2167, ante, 

iii. Recovery of Expenses, 

2472. Charge on premises of owner — Actual 
expenses — Not estimated expenses.] — By a special 
Act, which was to bo read together with ^blic 
Hesdth Act, 1875 (c. 65), as one Act, a local 
authority were empowered to apportion the 
“ estimated expenses ” of sewering, paving, & 
other works in a street among frontagers, & recover 


the expenses so apportioned either before the work 
was commenced, during its progress, or after its 
completion, by action at law or summary pro- 
ceeding, & if the actual expenses were less than 
the estimated sum the difference was to be paid 
to the frontagers who had paid such sum or whose 
property might have been “ charged therewith ” : 
— Meld : the right conferred by Public Health 
Act, 1875 (c. 66), s. 267, to charge the property of 
frontagers with expenses incurred was not, by 
virtue of the above provisions of the special Act, 
extended to estimated expenses. — West Ham 
Corpn. v. Grant (1888), 40 Ch. D. 331 ; 68 
L. J. Ch. 121 ; 60 L. T. 17 ; 6 T. L. R. 107, 

Annotation : — OoiUd^lCe Allen & Driscoll’s Contract, [1901] 

1 Ch. 493. 

2473. Order for inquiry as to prior charges 

— Attachment on failure to obey.] — Pltfs. paved & 
metalled the road in front of defts.’ property. 
Defts. having declined to pay their apportioned 
share of the expense, pltfs., obtained an order of 
the ct. that under their special Act, they wore 
entitled to a prior ch/irgo on defts.’ property for 
the amount with costs. On au inquiry as to other 
incumbrances the sole partner in deft, firm made 
no aflidavit, but stal^ that there were other 
incumbrances on the property. He failed to 
appear, as dirccited by order of ct. at judge’s 
chambers to be examined as to the incumbrances, 
& he declined to give pltfs. any further informa- 
tion : — Held: (1) a writ of attacliment must 
issue against him for his contempt in disobeying 
the order ; (2) pltfs. might add the costs of the 
motion to their security.— Totten ir am Urban 
Council v, Nielsen Co. (1915), 85 I/. J. Ch. 
272 ; 111 L. T. 159 ; 79 J. P. 604 ; 69 Sol. Jo. 
607 ; 14 L. G. U. 333. 

2474. Costs of enforcing order — Added 

to charge.] — Tottenham Urban Council v. 
Nielsen k Co., No, 2173, ante, 

2475. Proceedings to recover — Service of notice 
to execute works — Condition precedent — Must be 
pleaded.] — Salford Corpn. v. Ackers, No. 2150, 
ante, 

2476. Statutory remedy.]— St, Pancras 

Vestry v, Moroan (1857), 21 J. P. Jo. 260. 

2477. ,] — “ The B. Improvement Act, 

1854 ” incorporates Railway Clauses Act, 1845 
(c. 20), Towns Improvement Clauses Act, 1847 
(c. 34), & empowei‘8 the corpn. of B. to recover the 
expenses of paving certain streets, on default of 
the owner to pave after notice “ from the last 
mentioned owner as damages.” Towns Improve- 
ment Clauses Ac‘t, 1847 (c. 34), s. 149, authorises 
recovery from the owner ” in the same manner as 
damages, or in an action of debt,” k Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 210, 
which, as to the recovery of damages not specially 
provided for, directs that the amount be ascer- 
tained by two justices k recovered by their warrant. 
An action having been brought imdcr the local 
Act, to recover from an owner the expenses of 
paving ; — Held : the action did not lie, k the 
expenses were to be recovered as damages by pro- 
ceedings before justices. — ^Blackburn Corpn. v, 
Parkinson (1858), 1 E. & E. 71 ; 28 L. J. M. C. 7 ; 


lands are subsequently subdivided, the 
whole rate cannot l^rallv be oliargod 
against a portion of the lauds so sub- 
(Uvided. — Capon v, Toronto (City) 
(1894), 26 O. R. 178.— CAN. 

d. Who ia ** owner Croiwi lessee.] 
— Under an agreement, entered Into 
by the Crown, as representing the 
University of T., & the city of T., 
oonilrmea by 32 v. c. 63 (0.), College 


street in T. has become so far a public 
highway of the city as to make the 
interost of a lessee from the Crown of 
land fronting on that street liable to 
assessment lor the due proportion of 
the costs of the construction, aS a local 
improvomont, of a sidewalk in front of 
the leased land, even though the lease 
has been made before the agreement. — 
Be Leach & Cmr or Toronto (1902), 
22 C. L. T. Oco. N. 406 ; 4 O. L. R. 


614; 1 O. W. R. 661.— CAN. 

0 . Whether lessee .] — Under the 

municipal law the “ proprietor ” of 
each house was liable to lay down a side- 
walk in front of same. Dcft.ooutended 
that his tenant was liable under his 
lease : — Held : deft, was liable as 

proprietor.” — ^Mt7Nion*AL Council e. 
Stabb (1891), 7 Nfld. L. R. 486.— 
NFLD. 
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Sect 2. — Extra metropolita7i : Evb-secU 4, C* (h) Hi. 
d: iv. ; 8uh-8ect8. 6 6, 2?.] 

32 L. T. O. S. 91 ; 23 J. P. 262 ; 6 Jur. N. S. 572 ; 

7 W. R. 11 ; 120 E. R. 834, 

Anivolatxon Dei by (Mayor) v. Gmdgings (1804), 

1 0 111, 565, 

2478. .] — The L. Improvement Act, 

1877, 8. 96, provided that summary proceedings 
before justices for the recovery of expenses must 
be brought within one year. Sect. 109 provided 
that when any person neglected to pay any sum 
due to the corpn., such sum might be recovered 
in any ct. of competent jurisdiction for the recovery 
of debts of the like amoimt. Other remedies 
were given for the recovery of these sums, one by 
an Act of 1842 by way of distress, in which there 
was no limit of time, & another by an Act of 1 866 
by way of action at law ; — Held : the limitation 
of one year did not apply to proceedings by way 
of action of debt in the county ct. — Leeds Cobpn. 
V. IloBSiiAW (1887), 61 J. P. 441, D. 0. 

Ahnotalioma : — Consd. Blackburn Corpn. v. Sandereon, 

|ll#02J 1 K. 13. 794 ; Bollon Corpn. r. Scott (1913), 108 

L. T. 400 ; Metropolitan Water Board v. Bunn, 11913J 3 

2479. .] — Blackburn Corpn. v. 

Sanderson, No. 2d 62, ante. 

2480. Period of limitation.] — By a local 

Act comrs. are required to cause all such pai*ts of I 
the streets, ways or places, within the township, 
not being public or common highways which are 
now in the estimation of the comrs. fully built 
upon, but not sufficiently paved or put in good 
condition, & all such streets, ways, or places as are 
now making or may hereafter be made within the 
township, although not fully built upon, to be made, 
l)avcd & cleansed, as to the comrs. shall seem 
necessary ; the expenses to be paid by the front- 
agers. Deft, occupied a house in a street formed 
about seventeen years ago, & ever since used by 
the public I’-^Hcld : deft, was liable to contribute 
to the making & sewering of this street lately 
I'csolved upon by the comrs. — ^Birkenhead 
Improvement Comrs. v. Sansom (1876), 34 L. T. 
176 ; 40 J. r. 406, 

2481. Action in county court.] — 

liEBDS Corpn. v. Robsiiaw, No. 2478, ante. 

2482. Action In High Court.] — 

Blackburn Corpn. v. Sanderson, No. 2462, ante. 

2483. — .] — The B. Corporation Act, 

1872, provided by sect. 117 that all expenses 
incurred by the corpn. for private improvements 
expenses under the Public I J ealth Acts, for the pay- 
ment of which the owner of the land or buildings 
concerned was liable, should, if not paid on 
demand, be recoverable by tlio corpn. either as a 
debt in any comt of competent jurisdiction, or by 
distress after summoning the owner. 

In 1001 8. was served with notice to execute 
certain improvements which was executed by the 
corpn., the apportionment of expenses being in 
Dec. 1006. Notice of the apportionment was 
served in Feb. 1906, & a demand for payment in 
Jime, 1906. In Aug. 1911, summary proceedings 
were taken for recovery of the amount due, but 
were dismissed as being out of time. 

In Mai*ch, 1012, proceedings were commenced in 
the Salford Hundred Coui*t for recovery of the 
amount due as a civU debt i—Held : the remedies 
Siven by sect. 117 of the Act were cumulative; 
the Imntation of time applicable to summary 
proceedings did not apply to proceedings in a court 


of competent jurisdiction for the recovery of a sum 
as a civil debt, which was six years, running from 
the date of the demand for payment, & not from 
the apportionment, & pltfs. were entitled to the 
amount claimed. — ^Bolton Corpn. v. Scott (1913), 
108 L. T. 406 ; 77 J. P. 193 ; 11 L. G. R. 362, 0. A. 
Annotation: — ^Refd. Metropolitan Water Board v. Bunn, 

[1913] 3 K. B. 181. 

See, generally. Limitation op Actions. 

2484. Expenses payable by instalments — Interest 
— ^Deduction of income tax.] — ^Pltfs., as the urban 
authority of a borough, had imder Public Health 
Act, 1875 (c. 65), s. 150, & a local Improvement 
Act, some years before action brought paved A; 
made up certain streets, & liad from time to time 
apportioned the expenses thereof among the owners 
of the premises fronting thereon. Deft, was the 
owner of premises in these streets, & pltfs., xmder 
power conferred upon them by the local Act, 
allowed him time for the repayment ot the sums 
apportioned in respect of his premises, interest 
being payable thereon at the rate of 6 per cent. 
per annum. Deft, paid to pltfs. varying sums at 
irregular intervals in part payment of the amount 
due which pltfs. credited in the first place to the 
interest due &> in the second place towards pay- 
ment of the principal. There was no evidence to 
show that pltfs. made a regular practice of allowing 
these expenses to remain unpaid, bearing interest, 
as a mode of investing their funds. Deft, claimed, 
upon paying off the final amount due for principal 
& interest, to be entitled to deduct the income tax 
upon the amount due for interest as being “ yearly 
interest of money ’’ within sect. 40 of Income Tax 
Act, 1853 (c. 34): — Held: the interest did not 
come within the words “ yearly interest of money ** 
in sect. 40, & deft, was not entitled to deduct 
income tax therefrom. — Gateshead Corpn. v. 
Lumsden, LI 914] 2 K. B. 883 ; 83 L. J. K. B. 1121 ; 
111 L. T. 26 ; 78 J. P. 283 ; 58 Sol. Jo. 463 ; 12 
L. O.R. 701,0. A. 

iv. Appeals. 

2485. Objection of apportionment — Appeal to 
Secretary of State.] — West Hartlepool Corpn. v. 
Robinson, No. 2448, a^ite. 


Bub-sect. 6. — Lighting Streets. 
See Part VIII., Beet. 1, sub-sect. 11, ante. 


Sub -sect. 6. — Construction of New Streets. 

A. In General. 

See Ihiblic Health Act, 1876 (c. 66), s. 167. 

2486. “ Construction ” — Includes building of 
houses.] — Baker v. Portsmouth Corpn., No. 
2488, post. 

2487. .] — Hendon Local Board v. 

Pounce, No. 2498, post. ' 

What is a “ new street.*’] — See Part I., Sect. 6, 
ante. 

B. Validity of Bye-Laws. 

See Public Health Act, 1876 (c. 65), ss. 167, 
182-188 ; &, generally. Public Health. 

2488. Power to make bye-laws.] — (1) The power 
to make provision as to removmg, altering, or 
pulling down buildings [imder 21 & 22 Viet. c. 98, 


PART XIIL SECT. 2, SUB-SECT. 6.—] 
f. Ootf of new street.}-^ Held : 
clauso that petiUoners should 
hU ezpoQBOs Sc costs inourrod 


establishing the road, & that none of 
the county funds should be applied for 
land taken for said road,** & referring 
pltf. to unnamed petitioners for 


compensation, was void. — L apperty 
V. Stock (1853), 3 C. P. I.— CAN. 


g. Neoeeeity for notice,] — Lapfjcrty 
I. Stock (1853), ; 


I 3 C. P. 1.— CAN. 
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B. 34] w not confined to bye-laws relating to struc- 
cure, out may be extended to & incorporated in 
bye-laws as to notice & deposit of plans. 

authority, before the Public Health 
ACC, 1876 (c. 66), made bye-laws as to the con- 
stroctwn of new streets under 21 & 22 Viet. c. 88, 
bye-law required previous notice to the 
boa^, & plans of proposed buildings, & in default of 
notice the authority might, on forty-eight hours’ 
notice, down the buildings so erected. Build- 
ings navi^ been erected in a new street without 
notice : Held: the sanitary authority acted law- 
notw^ them down after forty-eight hours, 

The sanitary authority were right to say that 
untu the street was approved of by tliem as a 
street, no building by the side of it should be 
erected (Bramwell, L.J.). 

(2) The words “ with respect to the level, width, 
« co^truction of now streets *’ include the con- 
struction of the buildings, & the buildings them- 
selves & front gardens, or whatever else is at the 
side of the roadway (Bramwell, L.J.). — Baker 
V, Portsmouth Corpn. (1878), 3 Ex. 1). 157 ; 47 

ifo (2) Consd. Kobinsoii v. Barton -Eccles 
8 -A^PP* CaH. 7U8 ; HoikIoii L. B. v. Pounce 
h. D. 002. " 


42 Ch. 


(knerally, Mentd. James v, Wyvill 


}lQUA\ rt “• iUOUliU. UtblllllM t7. W Y VIU 

51 L. T. 2J7 ; Hopkins v. Smethwick h. B. (1890), 
B. 250 ; Uanrahan v. Leigh -on Soa U. O., U909J 


59 L. J. Q. 

1 K. B. 263. 


2489. Public Health Act, 1875 (c. 55), 

ss, 4, 167.] — (1 ) In making bye-laws, & insisting on 
their observance, a local authority is entitled to 
consider what may happen in the future, when 
present conditions have been altered & the neigh- 
bourhood has developed, even although the present 
necessity for the bye-laws may not bo obvious. 

(2) The power to make bye-laws, as regards new 
streets, given by sect. 157 of above Act, is not 
confined to streets in the popular sense of the term, 
namely, roadways, with houses on both sides of 
them, but applies to streets, as defined by sect. 4 
of the Act, which are proposed to be laid out & 
constructed for the first time. 

The byc-laws of an urban sanitary authority 
required every new street over 1 00 feet long to be 
so laid out that its width should bo 36 feet at the 
least, & that it should be constructed for use os a 
carriage drive. W., who was employed as a 
builder, by O., the owner of land, to erect some 
cottages on the land of G., sent to tlie urban 
authority plans showing an intended footpath, 202 
feet long & 5 feet wide, affording the principal 
access to the cottages. Tlie proposed footpath 
being objected to as not complying with the byc- 
laws, W., without any authority from G., under- 
took that a roadway, 36 feet wide, should bo made 
as soon as possession of sufficient land on the side 
further from tlie cottages to enable a road of the 
required width to be made could be obtained from 
a tenant whose tenancy could not be determined 
for some months. The plans, varied so as to show 
a roadway 36 feet wide, were approved on the con- 
ditions of the undertaking. The cottages were 
then erected, & the footpath was levelled & sur- 
faced with rubble & sand. It was 5 feet & bounded 
on the further side from the cottages by an 
^cient hedge, & on the nearer side by a fence 
in which were openings giving access to the 


cottages : — Held : (3) defts. had laid out & con- 
structed a street within the bye-laws ; (4) the bye- 
laws woi*o intra vires & reasonable ; (5) although 
W., by reason of his having no control over the 
land, was not a proper party to the action, an 
injunction to enforce the obligations under the 
bye-laws must be granted against O. — ^A,-0. v. 
Gibb, [1909] 2 Ch. 265 ; 78 L. J. Ch. 521 ; 101 
L. T. 16 ; 73 J. P. 343 ; 7 L. G. R. 764. 

2490. Secondary means of access.] — ^21 & 22 
Viet. c. 98, 8. 34, does not empower the making of a 
bye-law, that “ no dwelling house sliall be erected 
without having, at the rear or side thereof, a good 
& sufficient back street or roadway, at least 12 
feet wide, communicating with some adjoining 
public street or liighway, for the purpose of afford- 
ing access to the privy or ashpit of such house.” — 
Waite v, Gar-ston Local Board (1867), L. R. 3 

Q. B. 5 ; 37 L. J. M. C. 19 ; 17 L. T. 201 j 32 J. P. 
228; 16W. R. 78. 

Distd. B. V. Ooolo L. B., 11891] 2 Q. B. 212. 

Refd. Kudland v, Sunderland Corpn. (1884), 52 L. T. (JJ7. 

2491. Width.] — An urban authority made 

a bye-law under Public Health Act, 1875 (c. 55), 
directing that all new streets be of a width of not 
Jess tlian 10 feet. Certain ways existed com- 
municating with the backs of the houses, & used 
by the urban authority, who did the scavenging 
of the town, for the purpose of obtaining access 
to privies & ashpits in order to remove the contents 
tlioreof. Plans were submitted for approval to 
the urban authority showing ways such as above 
described of the width of 6 feet, &[, the urban 
authority, who had published a bye-law imder 
above Act, prescribing 10 feet as the minimum 
width of new streets, refused to a])provo such 
plans : — Held : discharging a rule for a mandamus 
to compel the approval of the plans, the ways in 
question were “ passages ” within sect. 4 of the 
Act, & therefore were “ streets ” within that sect., 
& therefore the urban authority had power by sect. 
157 (1), to make bye-laws with respect to their 
width & construction, &, the bye-law was valid, — 

R. V. Goole Locai. Board, [1891] 2 Q. B. 212 ; 60 
L. J. Q. B. 617 ; 64 L. T. 595 ; 55 J. P. 535 ; 39 
W. R. 608, 1). C. 

Annotations : — Consd. Wait hamstow U. L». (*. v. SandnK 

(1904), 68 .7. P. 509. Refd. Oaklc^y v. Merthyr TydiW 

Corpn., [1922] 1 K. B. 409. 

.] — See Public Llealih Acts Amendment 

Act, 1890 (c. 69), s. 23(1). 

2492. Restraint of building operations—- Until 
street plans approved.] — B aker v. I^orthmouth 
Corpn., No. 2488, 

2493. Unless along defined building line.] — 

(1) The words “new streets” in 3 Public Health 
Act, 1875 (c. 55), s. 357, are not confined to streets 
constructed for the first time, but apply also to 
an old highway, formerly a country lane, which 
has long been a “ street ” within the interpreta- 
tion clause (sect. 4) of that Act, & which by the 
building of houses on each side of it has recently 
become a street in the popular sense of the term. 

(2) A bye-law made by an urban authority 
under that sect, provided that every new street 
should be laid out & fonned of such width &> as 
such level as the urban authority should in each 
case determine : — Held : “ width ” in sect. 167 
& in the above bye-law meant width of roadway, 
& not width between houses on each side of the 
street ; & the urban authority were not entitled 


h. .] — Re OsTROM & Syunex 

CJOBPN. (1888), 15 A. R. 372.~-CAN. 

k. NeceesUy for mffieient definition 
of street,} — ^MoInttbr v. Bosajjquet 
Township (1854), 11 U. C. R. 460. 
—CAN. 


1. .1 — Re Thompson & Bed- 
ford, Olden, Oso & Palmerston 
United Townships Cori*n. (1862), 
21 U. C, R. 546.— CAN. 


Greenfield (1886), 12 O. R. 207. — 

CAN. 

n. .] — Re CnAMUERS & Bur- 

ford Town Corpn. (1894), 25 O. U. 
276.— CAN. 

0 , Rye-law creating future liability 


m. .] — St. Vincent Corpn. v. 
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Sect 2. — Extra metropolitan: Sub-sect* 6, B,] 

under the above bye-law, or any other of their 
existing bye-laws, to disapprove of & pull down 
houses in the course of erection in a new street 
on the giound that the building line was too near 
the roadway. 

The only facts upon which, I think, the case 
turns are these : — There is at P. a public highway 
called “ New Lane,’’ on each side of which within 
the last ten years a considerable number of houses, 
not all continuous, have been built ; & the pre- 
sent applt. proposed to build a row of nine houses 
fronting ujjon that public highway. The local 
board, the urban autliority under Public IleaJth 
Act, 1876 (c. 66), have objected to his right to 
do so, & have asserted the right to remove those 
houses if built otherwise than in the line set back 
from the roadway which they have defined 
(Lord Helborne, C.). — Kobinhon v. Barton- 
Eccles Local Board (1883), 8 App. Cas. 708 ; 
53 L. J. Ch. 220 ; 50 L. T. 67 ; 48 J. P. 276 ; 
32 W. R. 249, H. L. 

Annotationa Aa toil) Consd. Metropolitan Board of Works 
V. Nathan (1885), 54 L. T. 423 ; Jowett v. Idle L. B. 
(1887), 36 W. R. 138 ; Fenwick u. Croydon Union H. B. A., 
118U1J 2 q. B. 216; Bt. Giles, Camberwell, Vestry v. 
Crystal Palace Co., [1892 J 2 Q. B. 33 ; Davis v. Green- 
wich District Board of Works, [1895] 2 Q. B. 219 ; Allen 
e. Fulham Vostry, [1899J 1 Q. B. 681. Apld. A.-G. v. 
Kufford, [1899] 1 Ch. 537. Conad. A.-O. v. Gibb, 
[1909] 2 Ch. 265; A.-G. v. Laird. [1925] Ch. 318. Refd. 
Mid. Ry. v. Watton (1880). 17 Q. B. D. 30 ; Devonport 
Corpn. r. Tozer, [1902] 2 Ch. 182 ; A.-G. v. Dorm, [1912] 

1 C’h. 369. As to (2) Consd. WiUianiH v. Powiilng (1883), 
48 L. T. 672 ; WilliamH v. Wallasey L. B. (1886), 16 Q. B. D. 
718; A.-G. V. Dorin, [1912] 1 Ch, 369. Ocnerally, Reid. 
Portsmouth Corpn. v. Bmith (1885), 10 App. Cas. 364 ; 
WoodhlJl V. Buiiderlaud Corpn. (1887), 57 L. T. 303 ; A.-G. 
V. Ashbourne Recreation Ground Co. (1902), 1 L. G. H. 146. 

2494, Until footpath kerbed.] — Wlierc a 

bye-law under Public Health Act, 1876 (c. 66), 
as to new streets, required that no person shall 
begin to build in a new street unless & until the 
kerb of each footpath therein shall be i)ut in ; — 
Heid : the bye-law was ultra vires as to requiring 
the kerb to be done before beginning to build. — 
ItuDLAND V. Sunderland Corpn. (1884), 52 
L. T. 017 ; 49 J. P. 369 ; 33 W. B. 164, D. 0. 

Annotation : — Cousd. Leyton U. C. v. Chew, [1907] 2 K. B. 
283. 

2495. Until whole street constructed.] — 

Applts., who were builders, gave notice to the 
S. local authority, resps., of their intention to 
lay out a certain new street, & plans for the con- 
stiuction of which were appi'oved by resps. 
Tliey Bubsequ('ntJy gave notice that they intended 
to erect four new houses in that street, the plans 
of which were submitted to & approved by i‘esps. 
Applts. began to erect these houses abutting ujion 
or fronting that part of the new street which 
had been sewer^, levelled, paved, metalled, 
flagged, & channelled to the satisfaction of resps. ; 
but the whole of the new street had not been con- 
structed & made good to the satisfaction of resps. 
within Sunderland Local Improvement Act, 1886 
(c. clxxxiii), 8. 37. Applts. were summoned in 
respect of the infringement of that sect., & were 
fined. They appealed : — Held : the conviction 
was right. Sc as applts. had given notice to lay 
out the whole of a new street, the urban authority, 
under their local Act, were entitled to withhold 


their consent to the erection of any house or 
building abutting on the new street unless the 
whole of the new street were constructed 
sewered to their satisfaction. — ^W oodhill v. 
Sunderland Corpn. (1887), 67 L. T. 803 ; 62 
J. P. 6; 3 T. L. B. 648, D. C. 

2496. Until street sewered.] — Woodhill 

V. Sunderland Corpn., No. 2495, ante, 

2497. Until agreement to provide sewer.] — 

An owner of land in a rural sanitary district, 
who proposed to lay it out as a building estate 
Sc to erect on it blocks of houses arranged in streets 
deposited with the local authority plans of the 
proposed buildings, from which it appeared that 
each of the houses was to be drained with a 
separate drain ending in the middle of one of the 
proposed new streets. The local authority re- 
fused to approve the plans unless the owner would 
undertake to construct at his own expense the 
sewers with which the drains were intended to 
communicate, & also the necessary main outfall 
sewer : — Held : the local authority were not 
entitled to attach such a condition to their 
approval. — B. v. Tynemouth Bural District 
Council, [1896] 2 Q. B. 451 ; 65 L. J. Q. B. 546 ; 
75 L. T. 86 ; 60 J. P. 804 ; 12 T. L. R. 536 ; 40 
Sol. Jo. 667, C. A. 

Aniuilatwna : — Refd. Smith v. Chorlcy Di'^trlct Council, 
[1897] 1 Q. B. 532. Mentd. White r. SimderJand Corpn. 
(1903), 88 L. T. 592 ; Titterton v. Kingsbury Colliorlos 
(1911), 104 L. T. 569. 

2498. Until adequate entrance to new street 

provided.] — The bye-laws of a local board pro- 
vided : (4) “ Every person who shall lay out a 
new street shall so lay out such street that the 
width thereof shall be 40 feet at the least.” 
(0) ” Every person who shall construct a new 
street shall provide at one end, at least, of such 
street an entrance of a width equal to tlie width 
of such street, & open from the ground upwards ; 
— Held: (1) the 6th bye-law was intra vires Sc 
reasonable, Sc it prevented a landowner from 
” constructing ” a new street upon his land until 
he had provided an “ entrance ” to the new street 
of the specified width, even though that entrance 
could only be made upon the land of another 
person over whom he had no control ; (2) the 
” construction ” of a new street included the 
building of the houses abutting on it. Sc the land- 
owner could not, until an adequate entrance had 
been provided, erect houses abutting on the pro- 
posed new street. — Hendon Local Board v. 
Pounce (1889), 42 Ch. D. 602 ; 61 L. T. 466 ; 
38 W. R. 377. 

Annoiaiiona : — Aa in (1) FoUd. Bromley L. B. r. Lloyd 
(1892), 66 L. T. 462 ; Barton Recdn R. D. C. v, Stevena 
(1896), 61 J. P. 598. Generally, Retd. Devonport Corpn. 
V. Tozor, [19021 2 Ch. 182 ; A.-G. v. Ashbourne Recrea- 
tion Ground Co., [1903] 1 Ch. 101. 

2499. Width of entrance to new street — Owner’s 
land insufficient.] — ^Hendon Local Board v. 
Pounce, No. 2498, ante, 

2500. Existing entrance a narrow public 

road.] — A landowner submitted to the local sani- 
tary authority plans for a new street which he 
proposed to make upon his land, wherein the pro- 
posed new street was shown to be the width of 
40 feet through its entire length, Sc to open into 
a lane which had been for a long time lighted Sc 


— Submiaalon to raiepayera,} — ^A bvo- i iolla.] — A bye-law passed to open a 
law for construction of a road oroating free road, solely for the purpose of 
a futuro indefinite 8c contingent enabling the public to avoid travelling 

liability ought to be submitted to the upon a toll road, & thus avoid the 

vote of the ratepayers. — Be Oarpekteb payment of tolls — ^the “ free road ** 

8c Barton Corpn. (1888), 15 O. 11. not being otherwise required for the 
65. — CAN. public convenience — cannot be snp- 

p. Bye-law facUitating avoidance of ported.— Ite Oarfsnteb 8c Babtok 


Corpn. (1888), 16 O. R. 55.— CAN. 

q. Mitai not he for benefit of in- 
dividual8.h-Be Ostrom 8c Stunet 
Corpn. (1888), 15 0. R. 43.— CAN. 

r. .] — municipal bye-law pr<^ 

vided for closing part of a strwt « 
conveying it tx> a oo. by way of bonus 
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kept m repair by the sanitary authority & their 
predecessors, & was in fact a public road. This 
lane led out of the market square at B,, & was of 
? varrmg throughout length from 10 

to 20 feet. The plans, however, showed the lane 
where it hounded the landowner’s property, & 
where the proposed new street debouched into it, 
of a width of 40 feet, by means of the inclusion 
therem of part of the adjoining land. The bye- 
laws of the sanitary authority which had been 
duly confirmed by the Local Government Board 
provided that: “4. Every person who shall lay 
out a new street which shall be intended for use 
a carriage road, shall so lay out such street that 
the width thereof shall be 40 feet at least. 
8. Every person who shall construct a now street 
shall provide at one end at least of such street 
an entrance of a width equal to tlie width of such 
street, & open from the ground upwards.” The 
plans were rejected on the gi'ound of non-compli- 
ance with bye-law 8. The landowner ihereui>on 
gave notice of his intention to make the proposed 
street in accordance with the plans. Upon motion 
on behalf of the sanitary auiliority for an injunc- 
tion to restrain the landowner from constructing 
or commencing the new street until an entrance 
should have been provided according to bye- 
law 8 :-—Held : under the bye-laws of the sanitary 
authority, a person proposing to construct a new 
street must provide a mode of access thereto of 
a width equfd to the width of the new stroc't ; 
it made no difference that the mode of access to 
the new street was by means of a public street 
if such ^reet was of less than the required width : 
& an injunction must be granted as asked. — 
Bromley Local Board v, Lloyd (1892), 60 L. T. 
462 ; 60 J. P. 278 ; 9 T. L. R. 306. 



2501. Outside district of local autho- 

rity.] — The bye-laws of pltf, authoiity provided ; 
“ (4) Every person who shall lay out a new street 
which shall bo intended for use as a carriage road 
shall so lay out such street that the width thereof 
shall be 36 feet at the least.” ” (8) Every person 
who shall construct a new street shall provide 
at one end at least of such street an entrance of 
a width equal to the width of such street & open 
fit^m the ground upwards.” Defts. proposed to 
construct a new street of the prescribed width, 
the entrance to which was to be by an already 
existing street outside pltfs.’ district. Such exist- 
ing street was not of the width prescribed by 
pltfs.* bye-laws. Pltfs. refused to pass defts.’ 
plans for laying out such proposed new street 
on the groimd that the entrance to such proposed 
new street was not in accordance with the bye- 
laws : — Held : pltfs. were justified in refusing to 
pass the said plans. — ^Barton Regis Rural Dis- 
trict Council v. Stevens (1896), 61 J. P. 698 ; 
12 T. L. R. 347, D. C. 

2502. Wider than other streets In district.] — 

A bye-law of urban authority provided that every 
person who constructed a new street which was 
100 feet long should make it 30 feet wide. The 
other streets in the town were generally of less 
width. R. bought some land on one side of a 
road, & built alongside a wall, 170 feet long, re- j 
ducing the previous width of way to 7 feet : — ' 


Held : R, committed the offence, there was 
nothing unreasonable in laying down an absolute 
rule as to width, such as the bye-law contained. — 
Roberts v. Richards (1890), 54 J. P. 693, D. C. 
Annotation : — Coned. A.-G. v. Dorln, 11912] 1 Ch. 369. 

Compare No. 2491, ante. 

2503. Subsequent diminution of width of street — 
Whether intra vires*] — A bye-law provided that 
•* Every person who shall construct for use as 
a carri^e road a new street intended to form the 
principal approach or means of access to any 
building ” shall comply with certain requirements 
as to the width of the carriageway footways : 
— Held : when once the construction of a new 
street has been completed no offence is committed 
against such a byedaw by a subsequent diminu- 
tion of the width of the carriageway or footways 
below the required minimum. 

Senible : Public Healtli Act, 1875 (c. 65), 
s. 167, which authorises the making by urban 
authorities of bye-laws ” with respect to the level, 
width. So construction of now streets,” does not 
authorise the making of a bye-law wliich would 
render such a reduction of tlie original width of 
the street an oflcnce. — Taurant v. Wokino 
Urban Council, [1914] 3 K. B. 796 ; Si L. J. 

K. B. 314; 111 L. T. 800; 79 J. P. 22; 12 

L. G. R. 1293, D. 0. 

2504. Raising street level — Affecting low-lying 
land — ^Reasonableness.] — public authority, act- 
ing under their local Act, required a new street 
to be constructed (if at all) with a minimum level 
of 9 feet above Ordnance datum. This would 
necessitate raising tlie level of some 200 acres 
at an estimated cost of £220,000 : — Held : having 
regard to the nature of tlie locality Ac other cir- 
cumstances, the rt‘quiremcnt was reasonable. — 
Great Salterns Syndicate v. Portsmoutu 
CORPN. (1904), 68 J. r. 48. 

2606. Channelling — Alternative materials — Un- 
certainty.] — A bye-law of a local authority dealing 
with the construction of new streets provided that 
in all cases where the street was of a certain width 
the person constructing it sliould make on each 
side of it ” a proper channel not less than 12 inches 
wide & 6 in(*hes deep either of gianito cubes laid 
on a bed of cement concrete at least 6 inches in 
thickness or in a suitable manner & with suitable 
materials”: — Held: (1) the fact that the bye- 
law did not give any power to the person con- 
structing the street to object before some indepen- 
dent tribunal that the requirement was unneces- 
sary in the circumstances of the particular case 
did not make the bye-law bad as being unreason- 
able ; (2 ) the liberty of making the channel in 
another manner & of other materials than those 
specified, did not make the bye-law bad for un- 
certainty. — Leyton Urban Gounctl v. Chew, 
[1907] 2 K. B. 283 ; 76 L. J. K. B. 781 ; 96 L. T. 
727 ; 71 J. P. 356 ; 6 L. G. R. 837, D. C. 

2506. Appeal — No right provided for — Reason- 
ableness.] — Leyton Urban Council v. Chew, 
No. 2505, ante, 

2507. Penalties for breach — Power to demolish 
buildings.] — Baker v. Portsmouth Corpn., No. 
2488, arUe. 

2508. .] — Robinson v. Barton- 

Eccles Local Board, No. 2493, ante. 

.] — See, generally, Public Health. 


for the promotion of their businefis & 
of an intended onlargemout of their 
works : — Held : the fact that a 
municipal counoil in serving tho interest 
of the public are at the same time 


BorviDg tliat of the grantee of the 
bonus, is not an objection to a bye-law. 
— He iNOLis Co. Sc Cits' op Toronto 
Gorpn. (1905), 9 O. L. R. 662.— CAN. 
t. .1 — Be Weir & Calgary 


(City) (1907), 7 W. L. R. 45.--OAN. 

t. .1 — Jones e. Tuokbbjsmith 

Township (1916), 7 O. W. N. 679 ; 
g O. W. N. 344 ; 83 O. L. R. 634 ; 
23 D. L. R. 569.— €AN. 
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S(tI, — h'xira metrojwlUan : Syb-nect* 0, C. cfc I>.3 
C. Deposit mid Approval of Plana, 

SeCf now, Public Health Act, 1875 (c. 65), 
8. 158; Public Health Amendment Act, 1 907 
(c. 53), 8. 15. 

2509. Approval of plans — Subsequent abandon- 
ment— RebuUdlng on old frontage.] — 8., having 
an old farmhouse witli a shop front abutting on 
a lane, & other propcity near, gave notice to the 
urban authority ol liis intention to lay out a 
street, & 8ubmitU‘d a plan, which was approved, 
showing the alterations & proposed width of new 
street, which involved the setting back of the 
shop & garden. Jle did nothing to carry out the 
plan, two months later, put in a new shop front 
& rebuilt the garden w/dl on the old sit/O : — Held : 
8. had done notliing contrary to the bye-law as 
to width of new street, & committed no ofTenco. — 
8UNDERLAND COUPN. V , 8KINNE11 (1889), 53 J. P. 
(iOO. 

2510. Power to impose conditions — Pro- 

vision of sewer.] — 11. v. Tynkmoutii Hujial Dis- 
trict Council, No. 2197, ante. 

2511. Effect of approval— Without knowledge of 
facts — Width of street.] — T. having land within 
the area of a local board, upon which ho proposed 
to build six housi^s, sent a notice Ac plan showing 
what lie intended to do Ac where the new street 
of 10 yards wide was to bo. I'lie board sanctioned 
the houses. A: they were built, Ac some years after- 
wards T. was summoned for disobeying the bye- 
law in not leaving a space of 30 feet wide for the 
street. G’lie fact was that lus land extended only 
9 feet in front of the houses, but this was not 
known to the board till afterwards. T. was con- 
victed : — Held: the conviction was wrong, Ac 
the local board ought to have satisfied' themselves 
before sanctioning the plans that T. had land 
of sufficimt width to make the proposed new street 
when the Jiouse should be coraidetod. — Tjiomp 
SON V . pAir^SWOKTU JiOCAJ. BOAJID (1881), 40 
J. P. 21, J). (J. 

^Imwiatums : — ApU. It. V. Tyiionidulh Corpn., (1011 J 2 

K. li. 301. Reid. Tic MclntoHJi 6c, l*outypridd lulp^o^o- 
luontH (\)., Me Pontypridd (Mill Strwt & Rhondda Road) 
linprovonionts Act, 1890, & Lands Clauses Act, 1845 
(IhOl), Cl L. J. Q. R. 104. 

2512. Grounds for disapproval —Sewer not pro- 
vided.]— 11. V . Tynemouth Rural District 
Council, No. 2197, ante. 

2613. Width of street Insufficient.] — 

Whore a local authority have, in good faith, re- 
fused to pass building idans, on the ground that 
the erection of tlic proposed houses wx>uld amount 
to the laying out a new strt*('t of a width which is 
imsunUient under their bye-laws, no action will 
lie for a mandamus to compel tlicm to approve 
the plans. —Smith v. (Ihorley Rural Council, 
LI 897) 1 Q. B. 078 ; 00 L. J. Q. B. 427 ; 70 
\j. T. 037; 01 J. P. 340 ; 46 W. R. 417; 13 
T. D. R. 327 ; 41 Sol. Jo. 422, C. A. ; affg., [1897] 
1 C^« B. 532. 

AnwAaiwns : — Apld. K. v. Eosthoiirno Corpu. (1900), 83 

L. T, 338. Reid. H. v. Preston It. 1). C., A’j jk Long- 
worth (1911), 100 L. 'r. 37. Hentd. Davies r. (las Light 
6c CokQ Co,, 11909] 1 Ch. 248 ; Everett r. OriiUths, (1924] 
1 K. B. 941. 

2614. .]— The owner of a building 

estate deposited with the local authority plans of 
w’ork.s intended to be executed by him, including 
a new sti’oet of the minimum width permitted by 
a local bye-law. l*art of the site of the new 
street lay on a Held which was subject to a re- 


strictive covenant preventing the field from being 
used for the purpose of a street. The local autho- 
rity refused to approve the plans on the ground 
that the existence of the covenant made it imiios- 
sible for a new street of the width shown on the 
plans to be constructed : — Held : the local autho- 
rity were entitled to refuse to approve the plans 
on that ground. — R. v, Tynemouth Corpn., 
[1911] 2 K. B. 361 ; 9 L. G. R. 963 ; sub nom. 
R. V. Tynemouth Corpn., Ex p. Cowper, 80 
L. J. K. B. 892 ; 105 L. T. 217 ; 75 J. P. 420, 
D. C. 

2515. Appeal from refusal to approve — Local 
Act.] — The right of appeal to the iLocal Govern- 
ment Board under Portsmouth Corporation Act 
1883 (c. ccxi), 8. 31, is limited to cases similar to 
those mentioned in Public Health Act, 1875 
(c. 65), 8. 268, Ac does not extend to an order, 
determination, or decision not falling writhin that 
sect. — J-.OCAL Government Board v . Street 
(1908), 08 L. T. 609 ; 72 J. P. 177 ; 6 L. G. R. 
515 ; sub nom. R. v. Local Government Board, 
Ex p. Street, 52 Sol. Jo. 300, H. li. 

Notice ol disapproval of plans.] — See Public 
Health. 

Mandamus to compel approval of plans.] — See 

Public Health. 

D. “ Laying out ” New Street. 

Sec Public Health Acts, 1875 (c. 65), s. 157 ; 
1925 (c. 71), s. 30. 

2516. “ Person laying out ** new street — Owner 
of land.] — The owner of certain building land gave 
notice to applf s. of liis intention to lay out certain 
new streets, including a certain back street, Ac 
deposited plans of such streets. Notice was also 
received by applts. from rosp., a builder, of his 
intention u) dig At lay out tlie foundations of four 
cottages in the back street, Ac a plan of such street 
was deposited by him. In the plans deposited 
by the owner Ac builder, the back street in which 
it was intended to build the four cottages was 
shown as of the width of 12 feet, whereas the 
minimum width of back streets prescribed by 
the bye-laws, made by the applts. in pursuance 
of Public Health Act, 1876 (c. 55), s. 157, was 
18 feet. Applts. accordingly gave the owner Ac 
resp. notice of their disapproval of such plans, 
& on his proceeding to build the cottages accord- 
ing to the disapproved plans, applts. took out a 
summons against resp. for unlawfully laying out 
a new street on insufficient width contrary to 
their bye-laws, wliich summons was dismissed ; 
— Held : tlie magistrates wore right in dismissing 
the summons, the owner of the land Ac not the 
buOder being the person who laid out the streets 
within the sect. — Sunderland Corpn. v . Brown 
(1880), 43 L. T. 479 ; 41 J. P. 831, D. C. 

Compare No. 2489, ante. 

2617. What constitutes “ laying out — Physical 
act done on the street.] — The model bye-laws of 
urban authorities under Public Health Act, 1875 
(c. 65), s. 157, with respect to the level, width, 
Ac construction of new streets, are of a penal 
character, Ac ought not to bo construed so as to 
impose on the party whose compliance with them 
it is sought to enforce any greater burden than the 
bye-laws in their fair Ac natural construction will 
allow. 

The bye-laws refer, as regards the laying out 
of a new street, to a physical laying out, Ac not to 


PART xm. SECT. 2, SUB-SECT. 0 .- D. 

a. W/uU constUuii^ ** laying aui ** 
— It Is not noeoHsary lor the 


comrH. of liiglmays, lu laying out a 
street to put up fences or grado the 
road. — U. v. MoQowan (1877), 1 1*. 
& B. 191.— CAN. 


b. Midi alary precept for “ laying 
out " — JL>i8intcrestcdfreeJu)Ukr8.'\ — ^Tlireo 
maglBtrates, forming a part ol the Ot. 
of HessioDS, by whom the return of a 
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a metaphorical one ; ^ a person does not ** lay 
out*’ a new street within their meaning merely 
by making a road a street by building houses on 
the side of it, but only if he does something on 
the street itself. 

In 1907 deft, bought a field surrounded by a 
hedge, bordering on an occupation road about 
19 feet wide, which had been made up under 
sect. 1.50 of above Act, on the other side of which 
two houses had been built with their sides turned 
towards the road. No house fronted towards it. 
Deft, submitted to the local authority, in whose 
district the model bye-laws were in force, plans 
for building a row of houses on the field, £o be 
approached by a footpath a few feet wide, leading 
from the road to tlie side of the houses furthest 
from tlie road, & with an open space of about 
19 feet between them & tlui road. The local 
authority objected to the plans on the ground of 
their non-compliance with the bye-laws ; & deft, 
thereupon removed the footpath, when it had 
reached a lengtli of about 150 feet, & informed the 
authority that he had abandoned the int<'ntion 
of laying it out. Insk'ad, he made the approaches 
to the houses on the side of the road, putting 
gates in the hedge opposite each house as it was 
completed, with cement paths leading to the houses. 
He also carri<*d the drains under tlie road ; but 
he did notliing on the road itself ; nor had he 
made, or proposed to make, the space between 
the houses & the road part of the road : — Held : 
the footpath would have been a bi'each of the 
bye-laws, but in view of deft.’s abandonment of 
it there was no ground for an injunction ; &, 
while deft, by building the row of houses had made 
the road a street, he had not laid out a street within 
the bye-laws. — A.-G. v. Douin, [191 2 J 1 Ch. 309 ; 
81 L. J. Ch. 225 ; 100 L. T. 18 ; 70 ,T. P. 181 ; 
28 T. L. K. 105 ; 50 Sol. Jo. 123 ; 10 I.. G. K. 
194. 

2518. Erection of houses along existing 

road.] — W. had ground abutting on one side of a 
lane 250 feet long & 0 feet wide, adjoining a town, 
there being no other houses, & he built six cottages 
standing back 15 feet from the lane. The lane was 
within an urban district, the bye-laws of which 
required new streets lo bo 18 feet wide. W. was 
convicted by justices of laying out a new street 
contrary io tlie bye-laws : — Held : the justices 
were %vrong, the mere fact of six cottages being 
built in the lane not making it a new street. — 
WiixiAMH V. POWNINO (1883), 48 lu T. 072 ; 47 
,T. P. 480, 1). C. 

Annotations : — Consd. Devniiport Corpn. v. Tozer, fl902j 

2 Ch. 182. Reid. FoUowh v. Scdyrelcy U. 1). C. (IU06), 

i L. G, K. 970. 

2610 . Existing houses opposite — Side 

of house abutting on road.] — Where tlie owner of 
a strip of land by the side of a lane which ran into 
a road began to build on a portion of his land a 
house fronting to the road, the side of which 
abutted on the lane, & there was nothing to show 
any intention on his part of building other houses 
along the lane : — Held : he was not laying out a 
new street along the lane within bye-laws with 
respect to the construction of new streets made 
under Public Health Act, 1875 (c. 65), s« 157. — 
.St. Of.orge’b Local Board v. Bau^abd, [1895] 
1 Q. B 702 ; 04 L. J. Q. B. 547 ; 72 L. T. 346 ; 
59 J. P. 182 ; 43 W. R. 409 ; 11 T. L. R. 263 ; 
i4 R. 295, 0. A. 

Annalationa : — Consd. A.-G. v. Dorln, [1912] 1 Ch. 369. 

Rdtd. St. Mary, Battersea, Vestry v. Palmer & Winder 


fl896), GO J. P. 774 ; Smith v. Chorley District Council 
(1897), 76 L. T. 037 ; Devonport Corpn. v. Tozer, [1902] 
2 Ch. 182 ; A.-G. r. Ashbourne Recreation Ground Co., 
11003] 1 l^h. 101. 

2520. .] — A country lane in the 

neiglibourhood of a town, & situate within the 
district of the urban district council of that town, 
was defined for the greater part of its length 
(681 yards) by hedges. On one side of it were 
buildings, extending for 485 feet along the lane, 
belonging to brickmakers, who were proposing 
to erect on the other side of the lane, opposite 
to their existing buildings, now buildings, which 
would extend for 233 feet along the lane : — Held : 
by the erection of these new buildings the lane 
between them & the old buildings opposite would 
become a “ new street ” within Towns Improve- 
ment Clauses Act, 1847 (c. 34), s. 03, & subject 
to the provisions of tliat sect, as io width. 

An interlocutory injunction was accordingly 
grant.ed to I'estrain defts. (the brickmakers) from 
building so as to make or lay out the lane as a 
new street loss tlian 30 feet wide. — A.-G. v, RUP- 
PORD & Co., Ltd., [1899] 1 Ch. 537; 08 L. J. 
Ch. 179 ; 80 I,. T. 17 ; 03 J. P. 232 ; 47 W. R. 
405 ; 15 T. L. H, 152. 

Annotations: — CoQSd. A.-G. v. Aslibomo Recreation 
Ground Co., [l'J03J 1 ('h. 101. Reid. A.-Q. v. Dorin, 
11912] 1 Cl». 3(>9. 

2521. Right of way over private road.] 

— By Public Health Act, 1876 (c. 55), s. 157, every 
uiban sanitary authority may make bye-laws 
with respect to the width & construction of new 
streets. Resps., an urban sanitary authority, 
made bye-laws providing that every person who 
should lay out a new street exceeding 100 feet 
in length should lay out such street as a carriage 
road, with footways, & of a width of not Iciss than 
30 f('ct. Applt. was lessee of a piece of ^und, 
together with a rigiit of way over the adjoining 
iDad, which was 15 feet wide, for a distance of 
more than 100 feet. Apjdt. commenced to build 
two Jiouses on the ground of which he was lessee, 
but did not widen the road over which he had a 
right of way to 30 feet. He was summoned by 
reaps, for laying out a new street of a width of less 
than 30 feet, contrary to the bye-laws : — Held : 
what applt. had done, in commencing to erect 
the houses on the piece of ground adjoining the 
road, did not amount to laying out the road as a 
new street, 6c he was not liable to be convicted.- - 
Gozzeit V. Mai.don Sanitary AuTnoiiiTY, [1894] 
1 Q. B. 327 ; 70 L. T. 414 ; 58 J. P. 229 ; 38 
Sol. Jo. 185, D. C. 

Annotations : — ^Refd. St. Gcow’s L. R. v. Rullurtl (1895), 
14 11. 295; SI. Mary, Battersea, Vestiy i\ Palmer Ac 
Winder (1896), GO J. P. 77i ; Devonport Corpn. v. Tozer, 
[IU02J 2 Ch. 182. 

2622. Road widened.] —Applt. 

pmehased 7 acres of land abutting on, but not 
comprising any part of, an old private road, 
together with rights of way over the road, intend- 
ing to re-sell the land in plots for building. He 
attempted, without success, to sell the whole of 
the land, except a portion which he intended to 
i make into a now road communicating with the 
I private road in question. He subsequently sold 
three plots, panting the purchasers rights of way 
I over the private road, but reserving to himself 
a narrow strip of land between the thi*ee plots 
& that road alnog the whole front of the three 
plots. The purchasers from applt. built on these 
plots ; &» applt. removed so much of the hedge 
separating his property from the private road as 


precept issued under Revised Statutes, 
c. 62, for layins: out a road, is to be 
decided, are not the three disinterested 


freeholders contemplated by that 
Act. — R. V. Chipman (1868), 2 Thom. 
292.— CAN. 


0 . Cul de 800 — Egress provided by 
lanc .\ — Stevenson v. IjEE, 11910] 
S. C. 14.— BOOT. 
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8eel. 2. — Extra metropolUan: 8ub-aecl. 6, D., E. & 
F,; euh-seet. l^ A» (q).J 

was opposite these plots, & threw the strip of land 
he had retained into the road so as to widen it. 
The land on the opposite side of the road was at 
the time, as applt. knew, in process of develop- 
ment as a building estate ; — Held : there was no 
evidence that api)lt. had laid out or intended to 
lay out a new street within bye-laws made under 
Public Ilealth Act, 1875 (c. 65), s. 157, as to new 
streets & buildings.— Fetjlowes v, Sedgley U rban 
District Council (1000), 70 J. P. 412 ; 4 L. G. R. 
970. 

2523. Openings made in roadside 

fence.] — Defts. were the owners of a triangular 
piece of land within pltfa.* borough. Two sides 
of tlie triangle abuUtd upon public highways 
within the borough. Defts., in pursuance of a 
building scheme, commenced erecting houses on 
their land fronting the highways. Pltfs. alleged 
that d(‘ft8. were laying out the highways as “ new 
streets ” which did not comply with the require- 
ments of the borough bye-laws as to width, & 
they claimed, first, an injunction, &, secon^y, 
a declaration that pltfs. were entitled to remove 
or pull down any work begun or done by defts. 
in contravention of the bye-laws. The bye-laws, 
which were framed under the Public Health Act, 
1875 (c. 55), prescribed a penalty for infringement, 
to bo recovered by summary proceedings, & pro- 
vided tliat pltfs. might, subject to any statutory 
])ro vision, in that behalf, remove, alter, or pull 
down any work begun or done in contravention 
of the bye-laws: — Held: (1) the facts were not 
sufficient to justify the inference that defts. were 
laying out the highways as “ new streets ** within 
the bye-laws ; (2) the action was not maintain- 
able in the absence of the A.-G. — Devonpobt 
CoiiPN. V. Tozer, [1903] 1 Oh. 769 ; 72 L. J. Ch. 
411 ; 88 L. T. 113 ; 67 J. P. 269 ; 62 W. R. 6 ; 
19 T. L. P. 257 ; 47 Sol. Jo. 318 ; 1 L. O. R. 421, 
0. A. 

Annolatums : — Aft to (1) Apld. Fcllowos v. Sedgley IT. D. C. 

n»0«), 70 J. P. 412 ; A.-G. r. Dorln, [1912] 1 Ch. 369. 

Refd. A -O. V. Wimbledon Hoiibe Estate Co., [1904] 2 

Cli 3t ; Watson v. llythe B. C. (1906), 4 L. G. K. 340; 

A -G. V. Gibb, [1909] 2 Ch 265. Ae to (2) Apld. A.-G. 

V. Poutypildd Wateiworks Co., [1908] 1 Ch. 388. 

2524. .]— A.-G. V, Gibb, No. 2489, 

ante, 

2625. Drainage Into sewer In 

road.] — A.-G. v, Dorin, No. 2617, ante, 

See^ nowt Public Health Act, 1925 (c. 71), s. 30. 

2526. Building wall along road — Width of 

road reduced.] — Roberts v, Richards, No. 2502, 
ante, 

2527. Line of road do0ned.] — B. was 

the owner of a piece of land on one side of a road 
160 yards long, which road was of less width than 
that required by the local bye-laws for a new 
street. On the roadside of B.’s land was a wooden 
fence. This fence B. removed & on its site built 
a wall, & subsequently proposed to build a house, 
inside the wall. The opposite side of the road 
was defined by a wall enclosing a dwelling-house. 
The justices were of opinion that B. had defined 
the lino of road & had converted the road into a 


new street, & convicted him of laying out a new 
street not in accordance with the bye-laws ; — 
Held : there was no evidence of laying out a new 
street A; the conviction ought to be gashed. — 
Bushell V, Orbbb (1900), 64 J. P. 600, D. 0. 

For what constitutes a new street, see Part I., 
Sect. 6, ante. 

E. Width of Street. 

Sec, generally^ Towns Improvements Clauses 
Act, 1847 (c. 34), s. 63 ; Pubhe Health Act, 1875 
(c. 71), B. 31. 

1 2528. Power to alter statutory width— Local 

Act.] — A.-G. V. Folkestone Corpn., [1873] W. N. 
127. 

2529. Width insufficient — Refusal to approve 
plans.] — Smith v. Chorlby Rural Council, No. 
2513, ariie. 

2530. .] — R. V. Tynemouth Corpn., 

No. 2514, ante. 

2531. Encroachment — Remedy of opposite 
owner.] — An alleged encroachment upon a street 
marked in a plan approved by a local bpard was 
made by a budding wliich was itseK built according 
to a plan approved by the local board ; — Held : 
the owner of a house in the same street opposite 
the alleged encroachment had no cause of action, 
either in the name of the A.-G. against the local 
board for not preventing the encroachment, or 
against the alleged trespasser. — A.-Gt. v. Pudsby 
Local Board (1895), 69 J. P. 329 ; 39 Sol. Jo. 
315. 

Width of entrance to new street — Regulation by 
bye-law.]— Nos. 2489-2491, 2498, 2501-2603, 
ante. 

P. Enforcement of Bye-Laws. 

See Public Ifealth Act, 1875 (c. 55), ss. 157, 158, 
183, 261, 263 ; generally ^ Public Health. 

2532. Demolition of building — Failure to deposit 
plans — After notice.] — Baker v. Portsmouth 
Corpn., No. 2488, ante. 

2533. Building line Infringed.] — Robinson 

V. Bakton-Eccles Local Board, No. 2493, ante. 

2534. Injunction — Joinder of Attorney-General.] 
— ^Where persons are laying out a new street in 
such a manner as not to comply with the require- 
ments of byo-laws made by a local authority under 
Public HeaJtli Act, 1875 (c. 55), which prescribes a 
penalty for infringement recoverable by summary 

roceedings before justices, the High Ci. of 
ustico has jurisdiction to enforce the bye-laws by 
injunction in an action brought by the A.-G. 
at the relation of the local authority & by the 
local authority. — A.-G. v. Ashborne Recreation 
Ground Co., [1903] 1 Ch. 101 ; 72 L. J. Ch. 67 ; 
87 L. T. 661 ; 67 J. P. 73 ; 51 W. R. 125 ; 19 
T. L. R. 39 ; 47 Sol. Jo. 50 ; 1 L. G. R. 146. 
^?i.nofo/ion« ; — ^Apprvd. A Apld. Devonport Corpn. v. Tozer, 

[1903] 1 Ch. 759. Coiisd. A.-G. v. Wimbledon House 

Estate Oo., [1004] 2 Ch. 34. Reid. Carlton Illustrators v, 

Coleman, [1911] 1 K. B. 771. Mentd. Russell v. Midhorst 

R. D. C. (1908), 98 L. T. 530. 

2535 . Necessity for.] — Devonport 

Corpn. v. Tozer, No. 2523, ante. 

2536. Laying out street less than required 

width — Undertaking by builder — Injunction against 
owner.] — A.-G. v. Gibb, No. 2489, ante. 


PART XlII. SECT. 2, SUB-SECT. 6.— E. 

d. Partner to niter statutory width,] 
— The deft, corpn., under colour of 
Improvluff an existine: street, attempted 
to lay out & open a new street of less 
than the statutory width; — Held: 
such attempt 8c all prooeedlnits con- 
nected ihorewlUi were illecral 8c void. — 
PABTBmaK V. North Stdnbt Town 
(1893). 25 N. S. R. 657.— CAN. 


e. Action for declaration as to 
width — Evidcfwe ,] — In an action for a 
declaration as to the width of a street 
in a city, the expert tostimony of 
surveyors to show that there was no 
boundary to the street on the river 
side except the river itself, 8c testimony 
to show the Instmotlons to the 

surveyors who laid out the street, were 
held inadmissible — ^the plans must 
speak for ihemsolves. — Saskatoon 


(City) v. Temperance Colonisation 
Society (1912). 22 W. L. R. 897 ; 8 
D. L. R. 875.— CAN. 


f. IhUy of master of works,] — 
Ildd : Under Glasgow Building Regu- 
lations Act, 1900, s. 20, the master 
of works was bound to 5x as the width 
of a public street the width of the street 
actually existing. — ^Nibbet v, Hamil- 
ton, [1907] A. C. 168.— SOOT. 
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2537. Summary proceedings—* ‘ Constructing dc 
laying out ** new stmet— Duplicity ds uncertainty.] 
— ^Applt. was convicted for neglecting to comply 
with a notice specifying certain matters in respect 
of which the laying out or construction of certain 
streets was in contravention of the bye-laws 
relating to new streets ; — Held : the conviction 
must be quashed , in that it was either for more than 
one offence contrary to the Summary Jurisdiction 
Act, 1848 (c. 43), or was void for uncertainty. — 
B. V. Siateh, Bx p. Bowler (1903), 67 J. P. 299, 
B • 0* 

Annotaiion : — BiCtd. B. v. Jones, Ez p. Thomas, [19211 

1 E. B. 632* 

2538. Continuing offence — After notice 

— PubUc Health Act, 1875 (c. 55), s. 158.]-— Where 
an formation charged applt. with executing 
certain work [in a new street] in contravention of 
the bye-laws of a local authority, & it was proved 
that he was responsible for the continued existence 
of the work after receiving notice that it was in 
contravention of the bye-laws ; — Held : he might 
be convicted on this information by virtue o: 
above sect, of a continuing offence as well as of th< 
offence specifically charged. — ^Airey v. Smith 
[1907] 2 K. B. 273 ; 76 L. J. K. B. 766 ; 90 L. T 
691 ; 71 J. P. 285 ; 23 T. L. B. 447 ; 6 L. G. B 
713, D. 0. 


Sub-sect. 7. — ^Building Line in Streets. 

A. Under Public Health (Buildings in Streets) 
Act, 1888. 

(a) Written Consent ” to Erect or Bring 
Forward, 

See Public Health (Buildings in Streets) Act, 
1888 (c. 62), s.3. 

2539. Mandamus to compel consent — When con- 
sent refused — Refusal bond fide.] — A prerogative 
writ of mandamus will not bo granted to compel 
a local authority to approve plans of a proposed 
building which the local authority has in good 
faith refused to approve upon the ground that 
the building would contravene above Act, by 
being brought forward beyond tlie front main 
wall of the building on one side thereof in the same 
street. — B. v, Eastbourne Corpn. (1900), 83 
L. T. 338 ; 64 J. P. 724 ; 16 T. L, K. 546, G. A. 
Annotaiiom FoUd. II. v. Chibwiok U. I). C., Ejl p. Biickell 

S , 72 J. P. 105. Distd. H. Prortton 11. D. (J„ Ex p. 

trorth (1911), 106 L. T. 37. Refd. Wliito c. Suiidor- 
laud Corpn. (1903), 88 L. T. 592. 

2540. .] — ^A prerogative writ of 

mandamus will not bo granted to a local authority 
to approve plans which they have in good faith 
refused to approve. 

A mandamus will be granted to a local authority 
to hear & coi^ider an application or to consider 
plans, & if this had been a case of refusal by the 
local authority to consider plans [counsel] would 
have been right (Lord Alverstone, C.J.). — R. 
V. OmswiCK Urban District Council, Ex p. 
Brickell (1908), 72 J. P. 106 ; 6 L. G. R, 605, 
D. 0. 

See, generally, Crown Practice, Vol. XVI., 
pp. 276-352. 

2541. What amounts to consent — Acquiescence.] 

— ^A board having statutory power to consent in 
writing to a particular act is not bound by tacit 
acquiescence. Pltfs., owners of a house area 
situate in Sn fronting a street, altered the front of 
the house by throwing out bay widows projecting 
beyond the street line of frontage but not beyond 
the limits of the area. After the completion of 
the alterations defte., the local authority, threatened 
pltfs. with summary proceedings before the justices 


for the recovery of penalties under Public Health 
Act, 1875 (c. 65), on the ground that pltfs. had set 
'’opward their building without the wntten consent 
A defts. under sect. 156 of the Act. Pltfs. then 
moved ex p, for an injunction to restrain defts. ■ 
from taking these proceedings, alleging that as the 
alterations had been made over their own property, 
defts., in threatening proceedings, were actmg 
ultra vires ; that defts., having had notice of pltfs.* 
‘ntention to make the alterations, wore bound by 
acquiescence ; & that the justices had no juris- 
diction as defts. had not made their complaint 
within six months after the alleged offence, as 
required by Public Health Act, 1875 (c. 55), 
s. 252. Motion refused. — Kerr v. Preston 
Corpn. (1876), 6 Oh. D. 463 ; 46 L. J. Ch. 409 ; 25 
W. B. 265. 

Consfl. Grand Junction Waiorworkg Co, 
V. Hampton U. C., 118981 2 Ch. 331. Distd. A.-G. v, 
Denby, 119253 Ch. 596. Refd. Bailow t). St. Mary Abbott’s, 
Kousiiiffton, Vestry (1883), 31 W. 11. 514 ; I’rcbton Ctorpn. 
V, Fullwood L. B. (1885), 63 L. T. 718 ; Yabbloom v. 
King, [1899] 1 Q. B. 444 ; Merrick v. JJrerpool Corpn., 
119101 2 Ch. 449. Mentd. Heilley r. Bates (1880), 42 L. T. 
41 ; lie Briton Medical At (ieiieral Life A'^sco. Associi. 
(1886), 32 Ch. D. 603 ; lie Mclntiwh Sc Pontypridd Im- 
provements Co., Jfe Pontypridd (Mill St. & Rhondda Road) 
Improvements Act, 1890 (1891), 61 L. J. Q. B. 161. 

2542. Approval by building committee — 

Ratification by council.] — Deft, had erected a 
building aftt'r submitling plans of it to the urban 
authority. l"ho plans were certified by the 
borougli surveyor as being in order, & wore after- 
wards approved, subject to a slight amendment, 
by a resolution passed by a committee of the corpn. 
of L., the m‘ban authority for the district. Sub- 
sequently various proceedings of the committee, 
including the resolution as to the plans, were 
approved A adopte'd at a general molding of the 
corpn. A minute to this ellect was onti'red in the 
minute book of the corpn., approved at the next 
general meeting, A thereupon signed by the chair- 
man of the corporation. The now iTections pro- 
jected beyond the building line, & pltf., tJie owni'r 
of an adjoining house, brought this action, alleging 
that “ no written consent of tlie urban authority 
within sect. 3 of above Act had boon obtained ; So 
that, in consi'quence, the erection constituted a 
broach ot such section. He maintained that ho 
had suffered special damage thereby, & had there- 
fore a private right of action ; he claimed damages 
& a mandatory injunction against deft. : — He/d : 
(i ) upon the true construction of sect. 3 of above Act 
only one statutory offence was thereby created for 
which a fine, to be exacted by the urban authority, 
was constituted the appropriate penalty. The 
exaction of tliis fine was therefore the sole remedy, 
So pltf. had no cause of action ; (2) had it been 
necessary to decide the point, the proceedings of the 
urban authority stated above would almost cer- 
tainly have constituted a sufficient ** written con- 
sent.” — ^Mulus V, Hubbard, [1903] 2 Ch. 431 ; 
72 L. J. Ch. 693 ; 88 L. T. 661 ; 67 J. P. 281 ; 61 
W. B. 671 ; 1 L. G. B. 769. 

Annotation : — Generally, Mentd. Phillips v. Britannia 
Hygienic Laundry Co., 11923] 1 K. B. 539. 

2543. Knowledge of infringe- 

ment.] — ^Applt. was convicted under sect. 3 of 
above Act for erecting &; bringing forward certain 
bay windows of his house in a street beyond the 
front main wall of the house or building on one 
side of his house in the same street. Applt. had, 
before commencing to build, submitted plans of his 
house to resps. These plans were examined by 
resp.’s surveyor, & submitted to the roads So health 
committees of reap, council, So the committees 
stamped their approval on the plans, So the 
approval was signed by their respective chairmen. 



SCO 


Highways, Streets and Bridges. 


Sect 2 . — Ejdra mdropolUan: Svh-aect, 7, A. (a), 
(h). (eh (d), (g), (/) <fc (ffll 
Heap, council duly confirmed the approval. The 
plana thus submitted & approved showed a con- 
templated “ bringing forward ** of certain bay 
windows beyond the front main wall of the building 
on one side of the house. The attention of neither 
of the said committees nor of reap, council was 
specifically called to the intended projection. 
Kesps. contended, inter alia, that the approvals & 
confirmation only extended to approval of the 
Ians as complying with their bye-laws as regards 
uilding construction & drainage, & that, therefore, 
they hod given no “ written consent ** to the 
“ bringing forward ** within sect. 3 of above Act ; — 
Held : there was a written consent ** within the 
sect.— Meuuett r. Charlton Kings Urban Dis- 
trict Council (1903), 07 J. P. 419, D. C. 

2644. .]— On Dec. 10, 1923, 

plans for a hotel were ax)proved by the building 
committee of an urban authority without their 
attention being drawn to the fact that the pro- 
posed building would infringe Public Health 
(Puildings in Street) Act, 1888 (c. 52), s. 3, & on the 
faith of that approval the building was com- 
menced on Dec. 10. On May 12, 1924, when a 
substantial portion had been erected, ^ after a 
complaint by an adjoining owner raising the 
exact point, the urban authority gave a written 
consent to the hotel bein^ erected beyond the 
front main wall of the adjoining house. In an 
action by the A.-G. for a mandatory injunction 
to restrain the breach of the sect. ; — Held : 
(1) there was a sufiicient written consent within 
the sect. & no breach ; (2) in the circumstances, 
in no case ought n mandatory injunction to be 
granted. — A.-G. v. Denby, [1925] 1 Ch. 690 ; 04 
D. J. Oh. 434 ; 133 L. T. 722 ; 80 J. P. 146 : 23 
li. O.B. 625. 

(6) “ Erect or Bring Forward*' 

See Public Health Act, 1875 (c. 65), s. 166, &, 
now, Public Health (Buildings in Streets) Act, 1888 
(c.62),b.3. 

2546. Whether statute applicable to new build- 
ings— PubUc Health Act, 1875 (c. 55), s. 166,1— 
In Public Health Act, 1875 (c. 55), s. 156, the 
expression “ house or building does not include 
new buildii^s in course of erection upon land never 
before built upon. — Wiixiams v. Wallasey 
Local Board (1886), 10 Q. B. D. 718 ; 55 lu J. 
M. 0. 133 ; 65 L. T. 27 ; 60 J. P. 582 ; 34 W. B. 
617, D. 0. 

AnTwiationa: — CoDSd. Warron v. Mustard (1891). 61 L. J. 
M .0. 18; A.-G. v Laird, [1926] Oh. 318. 

2646. Warren v. Mustard, No. 2555, 

post 

Premises rebuilt.]— Sub-sect. 7, B., post 

(o) “ House or Building,** 

See Public Health (Buildings in Streets) Act, 
1888 (c. 52), s. 3. ’ 

2547. Glass show case — In front of photo- 
grapher’s house.] — An information was laid against 
appit., a photographer, by resps., an urban sanitary 
authority, for erecting a building without their con- 
sent, contrary to sect. 3 of above Act. The structure 
liad been erected beyond applt.’s front main wall, 
fronting a certain street. It was made of wood & 
glass, & was used for showing photographs as an 
advertisement of appit. ’s busmess. It was 9 feet 

6 inches long, 3 feet wide from back to front, & 

7 feet high. It was roofed over, had a glass front 
& a door, & it was fastened on four posts fixed into 
the ground for about 9 inches in depth. There 


was no brickwork about the building or basement. 
The justices found as a fact that this structure was 
a building within above Act, & convicted appit. 
of the oftcnce of erecting it without the consent 
of the local sanitary authority ; — Held : the justices 
were justified, in point of law, in coming to such a 
conclusion, & their finding in fact could not be 
disturbed. — Leicester Corpn. v. Brown (1892), 
62 L. J. M. C. 22 ; 41 W. B. 78 ; 9 T. L. B. 8 ; 
37 Sol. Jo. 28 ; 6 B. 35 ; suh nom. Brown r. 
Leicester Corpn., 67 h , T. 686 ; 57 J. P. 70, D. 0. 

Annotaiiona : — ^Reld. Andereon r. Hichards (1906), 70 J. P. 

231 ; 11. V, Denman, Kx p. Palace Co. (1907) , 96 L. T. 672. 

2548. Buildings of waterworks company — ^Under 
private Act — Waterworks Clauses Act, 1847 (c. 17), 
s. 98.] — ^Public Health (Buildings in Streets) Act, 
1888 (c. 52), is an Act for improving the sanitary 
condition of towns & populous districts ” within 
Waterworks Clauses Act, 1847 (c. 17), s. 93. 
Thei^fore, if the Act of 1847 is incorporated by the 
special Act of a waterworks co., the co. is liable 
to be convicted upon an information under sect. 3 
of the Act of 1888 for erecting a building in a street 
beyond the fi ont main wall of the house or building 
on either side thereof, inasmuch as the effect of 
sect. 93 of the Act of 1 847 is to make the co. subject 
to the provisions of the Act of 1888. — Grand 
Junction Waterworks Co. v. Hampton Urban 
Council (1898), 67 L. J. Q. B. 903 ; 79 L. T. 170 ; 
42 Sol. Jo. 716, 1). C. 

Annotation : — Refd. L. C. C. v. Wandsworth Sc Putney 

Gas Co. (1900), 82 L. T. W. 

id) ** Street** 

See Public Health Act, 1875 (c. 65), s. 166, efir, 
now. Public Health (Buildings in Streets) Act, 
1888 (c. 52), 8. 3. 

See Nos. 107, 110, 111, 130, ante, &, generally. 
Part I., Sect. 5, ante, 

(c) “ Front Main Wall of the House on Either 
Side:* 

See Public Health (Buildings in Streets) Act, 
1888 (c. 62), 8. 3. 

2549. What constitutes front main wall ” — 
General rule.] — In considering which is the “front 
main wall ” of a house or building for the purposes 
of sect. 3 of above Act, A: whether such house or 
building is “on either side of “ or “in the same 
street ’’ as a house or building in course of erection, 
for the purposes of the same sect., all the circum- 
stances of the cose must be taken into considera- 
tion. The building must be looked at as a whole ; 
its character, its position, its distance from the 
house or building wliich is being erected or brought 
forward in alleged contravention of sect. 3, must 
be considered ; & particular wing or other pro- 
jection must not bo selected, the front of which 
is to be tiHjated as the “ front main wall “ which is 
to give the governing line, nor are two buildings 
necessarily “ in the same street “ for the purposes 
of the sect., because one faces on the same road«or 
street, or a continuation of the same road or street, 
as the other. 

Begording the asylum, then, as a whole, can it be 
properly said that within the fair meaning of 
sect. 3 it is a building on the side of deft.*B shops ? 
In my opinion, no. 1 have looked at the general 
nature of the building, its position & its distance, 
57 feet 3 inches from the nearest portion of deft.*s 
shops, & the fact that it is separated from d<^ft.’8 
shops by a portion of a garden, then by a private 
roaa leading to the back of the asylum, & again 
by a strip of land belonging to deft. Looking 
at all these circumstances of the case, it appears 
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to me not to be a building on a side of deft.’s shop 
within sect. 3 (Homeb, J.). — ^A.-O. v. Edwards, 
[1891] 1 Oh. 194 ; 63 L. T. 639. 

AmMtatiom ;~-Distd. li. v, Fulwood L. B. (1895), 72 L. T. 
692. Oonid. A.-G. r. Laird, [1925J Ch. 318. Refd. 
Anderson u. llichards (1906), 70 J. P. 231. 


2650. Building Just commenced.] — Reap. 

began to erect the front main wall of a new house 
in a street : at that time B. had raised the fixint 
main wall of a new house, which he was erecting 
on the same side of the street, to the height of 
five inches above the ground : it did not appear to 
what extent the other walls of B.*s house had been 
built, or that they wore connected with the front 
main wall ; there was a distance of about 300 or 
400 [yards] between the two houses, & there was no 
house between them : the front main wall of 
resp.’s house was six feet nearer the roadway than 
that of B.’s house : — Held : reap, had not erected 
any part of a house beyond the “ front main wall 
of the house or building on either side thereof,” 
within sect. 3 of above Act.— ItAVENSTiioRPK 
Local Board r. IIinciiclippe (1889), 21 Q. B. I>. 
168 ; 59 L. J, M. 0. 10 ; 01 L. T. 780 ; 51 J. P. 
421, 1). C. 

Annolations : — ^Distd. Warivnw.l^luHtard ( 1801 ), (U L. J. M. C. 

18. Consd. A.-G. v. Laird, [1925] Ch. 318. 

2551. Wing or projection.] — ^A.-Gr. v. 

Edwards, No. 2519, miic. 


(f ) House or Building “ on Kiilier Bide,*^ 

Sec Public Uealth (Buildings in Streets) Act, 
1888 (c. 52), s. 3. 

2552. What constitutes being ** on either side ” — 
Genera Irule.] — ^A.-G. v, Edwards, No. 2549, anfe. 

2553 . Question of fact for Justices.] - 

Warren v. Mustard, No. 2555, 2>ost. 

2554 . Reasonabie proximity — 300 yards.] - 

Ravensthorpe Local Board v, IIiNcucjaPFE, 
No. 2550, ante. 

2555. 64 feet.] — At the junction of 

two roads, O. & C., a house was built abutting on 
to the footpath of C. road. TJie main entrancts 
of the house was in the O. road, in 0. road a row 
of cottages had been built eight feet back from tlie 
road. These cottages were situated at a di.stancts 
of 64 feet from the house in question. Applt., the 
owner of the house in question, built a wall close 
up to the footpath along C). road. Tlie justice's 
on an information against applt. under sect. 3 of 
above Act held that the house in question was in 
both 0. &i O. roads, & that the cottage's we'i-e' 
buildings on one side of the house within the 
sect. & convicted applt. ; — Held : it was a question 
of fact for the justices to decide whetlieT this 
iiouse was or was not in both O. & (J. roads, & 
also whether the cottages on one side of the house' 
in C. road were sufficiently near to be ” on either 
side thereof in the same street,” within the sect., 
& the magistrates’ conviction must bo affirmed. 

We held in a cose of Willmms v. Wallasey Local 
Board, No. 2545, ayiie, that the expression ” house 
or building ” as used in Public Health Act, 1875 
(c. 55), 8. 166, did not include new buildings in 
course of erection on land never before built upon, 
but in Public Uealth (Building in Streets) Act, 
1888 (c. 52), the word ” erect ” is insciicd as well 
‘‘ as being forward,” so as to meet that decision 
(Smith, J.). — Warren v. Mustard (1891), 61 
L. J. M. C. 18 ; 66 L. T. 26 ; 56 J. P. 502 ; 8 
T. Ji. R. 65 ; 36 Sol. .lo. 61, B. 0. 

Annotation : — Consd. A. -<i. r. Loird, I1926J CIi. 318. 

2556. 57 feet — Intervening strip & 

private road.] — ^A.-G. v. Edwards, No. 2540, ante* 

2557. 90 feet — No continuous line of 

buildings.] — In Nov. 1893, T, built a house near to, 


but not abutting on, the west side of Westbourno 
Grove, part of Oimesby road, 240 yards north of a 
house on the west side erected in 1880. The house 
fronted towards the south. In Feb. 1894, T. 
bought some land, 70 feet deep, along the west side 
of Ormesby road, to the north of his house, with 
the object of orocting cottages upon it. On the 
east side of Ormesby road a number of houses 
had been built close up to the road. The building 
plans showed that tlie cottages would be somewhat 
nearer Ormesby road than T.’s house was. The 
urban authority decided that the cottages must be 
in line wiili T.’s house under sect. 3 of above Act. 
There was no continuous lino of buildings whore it 
was proposed to build the cottages : — Held : 
tlie cottages need not be in line with T.’s house, as, 
in the above circumstances, there would be no 
erection of a ‘‘ house or building beyond the front 
main wall of the house or building on either side 
ihert'of in the same street.”— R. v. Ormesby Local 
Board OF Health (1894), 43 W. R. 96, 1). C. 
Ainwtntiona : — Consd. A.-G. r. Laird* [1925] CTi. 318. 

Refd. It. V. Fulwood L. J3. (1895), 72 L. T. 592. 

2558. 700 feet.]— A.-G. v, Laiiu>, No. 

112, ante. 

2559 . Buildings on one side only.] — Where 

sc'ct. 3 of above Act proliibits a liouse being brought 
forward beyond the front main wfill of the house 
or building on either side thoit'of, this includes 
the ciuse of buildings being only on oik* side thereof. 
— Leyh’on JiOCAL Board r. (’auston (1893), 57 
J. P. 135 ; 9 T. L. R. 180, D. V. 

Annotation : -Refd. Audorsou r. llichards (1900), 70 J. P. 

231. 

2560. Variation of line — Between buildings on 
either side — Least prominent line prevails.] — Resp., 

the occupier of a corner house, put up a shop front 
in front of his own main wall which projected 
beyond tlie main front wall of the house on one 
sid(' of it, but did not projt'ct beyond the front 
main wall of the house on the other side, wliich 
was separated from resp.’s house by a cross street : 
— Held: resp. had committed an tiUence against 
sect. 3 of above Act, which forbids tlie erection or 
bringing forward, without tlie consent of the urban 
authority, of any house or building beyond the 
front main wall of the house or building on either 
side of same. — A nderson v. Richards (1900), 
70 .1. P. 231 ; 4 L. G. R. 401, H. (J. 

(g) House or Buildvtg “ in Saim Street.'* 

S(c Public Health (Buildings in Streets) Act, 
1888 (c. 52), s. 3. 

2561. What constitutes being ** in same street ” 
— General rule.] — ^A.-G. v, Edwards, No. 2549, 
ante. 

2562. Frontage to same street- Insufficient 

of itself.] -- A.-G. V. lilDWARDS, No. 2549, ayite, 

2563. Set back 60 feet.]— In 1887 

R., the owner of a plot of ground on an estate laid 
out for building purposes, abutting on a new street, 
built two semi-detached villas on his property, 
leaving a siiace of 62 feet between their fixmt wall 
& the road. In 1889 it. acquired the adjoining 
plot on the cast side, & built other two villas at 
the same distance back from the road os the 
lirst. Jn 1894, L., who had in 1887 acquired the 
plot adjoining It.’s plot on the west side, proposed 
to erect a house on his property with a clear space 
of only 21 feet between the house & the road. 
The local authority coiusidered that the proposed 
new house was a building in a street ** beyond the 
front main wall of the house or building on either 
side thereof in the same street,” within sect. 3 of 
above Act & in the exercise of the discretion con- 
ferred upon them by that sect, refused to admit 
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the plans. Upon a rule nisi for a mandamus to 
compel the local authority to admit the plans ; — 
Held: II. ’s villas, although they were buildings 
“ on either side ” of the proposed new building, were 
not buildings “ in the same street,” within the 
sect. —It. V. Fulwood Locai. Board, Ex p. 
Livesky (1805), 72 L. T. 602 ; 59 J. P 311, D. O. 

2564. Set back 80 feet.] — A.^G. v. 

SinoALL (1808), Times, June 24, C. A. 

2565. Corner houses — Whether house in both 
streets — Question of fact for Justices.]— Warren 
V. Mustard, No. 2555, ante. 

(h) “ Addition to House or Building'* 

Sec Public Health (Buildings in Streets) Act 
1888 (c. 52), s. 3. 

2566. What constitutes ** addition — Movable 
porch --Adjacent but not attached to main wail — 
Question of fact.] — Besp. was the owner & 
o<‘cuiJier of a house in a terrace with a small garden 
between the house & the carriageway. The front 
door was approached by a pathway A- a flight of 
stone stops. He had erected in front of the door 
A. upon the stops a porch of wood & glass, roofed 
with felting A containing a scat. The porch from 
back to front was 4 feet 8J inches deep, 7 feet 
5 inches high at tJie eaves, 10 feet 1 inch higli at the 
ridge of the roof, A 8 feet (3 inches wide. 'J’he 
back of the porch was immediately adjacent to the 
pilasters of the front door, A projected 0 feet 
0 inches beyond the front main wall of the houses 
on either side. The porch was not attached in 
any way to t he house A stood on wheels, three on 
each side. It was possible to move the porch a 
few inches from the pilasters of the doorway, but 
an iron railing prevented it from being moved 
further. Justices dismissed proceedings against 
j'csp. under sect. 3 of above Act, finding that the 
porch was not attached to the house A did not 
constitute an “ addition to a house or building ” 
within the sect. : — Held : the justices having 
found these facts, their decision should not be 
disturbed. — Sunderland (Jorpn. v* (Juarlton 
(11112), 77 J. P. 127 ; 11 L. G. II. 484, D. 0. 

U) Proceedings for I infringement of Statute, 

See Public Health Act, 1875 (c. 56), s. 150, 
fSr, now. Public Health (Buildings in Streets) Act, 
1888 (c. 52). 

2567. Summary proceedings for penalty — In- 
junction to restrain.] — Kerr v, Preston Corpn., 
No. 2541, ante, 

2588. .] — Pltfs., a waterworks co., 

puri)arting to act under their local Act, pi’oposod 
to erect a new pumping station on a piece of their 
land abutting on a street. Hefts., the local 
authority, gave them notice that as the proposed 
new building would extend beyond the building 
line they objected, A should pi*oceed be£oi*e the 
magisti'atcs for penalties under above Act. Pltfs. 
thereupon brought an action for a declaration 
that they were entitled to build without inter- 
ference by defts. Defts. pleaded that there was 
no jurisdiction to make such a declaration, A 
alternatively that, assuming jurisdiction, it was 
discretionary A the discretion ought not to be 
exercised ; — Held : on the authorities there might 
be jurisdiction to make such a declaration, but 
the cases were limited to injunctions against 
apprehended trespass. An injunction against 
merely proceeding before magistrates ought to be 
granted if at all in very special circumstances 
which did not exist in this case, A accordingly 


a fortiori the declaration asked for ought not to 
be made. — Grand Junction Waterworks Co. v. 
Hampton Urban Council, [1808] 2 Ch. 331 ; 67 
L. J. Ch. 603 ; 78 L. T. 673 ; 62 J. P. 566 ; 46 
W. R. 644 ; 14 T. L. R. 467 ; 42 Sol. Jo. 671 ; sub- 
sequent proceedings, 67 !<. J. Q. B. 903, D. C. 
Annotationa • — Consd. Elsdon't?. Hampstead Corpn., 119051 
2 Ch. 633. Refd. A.-G. & District Council v, Rulford 
(1899). 63 J. P. 232 ; Devonport Corpn. v. Tozer, [1902] 
2 Ch. 182 ; Russell v. Mldhurst R. D. C. (190b), 9b L. T. 
530 ; Merrick v, Liverpool Corpn., [1910] 2 Ch. 449. 
Mentd. A.-G. v. Merthyr Tydfil Grdns., [1900] 1 Ch. 516 ; 
St. James's HalJ v. L. C. C. (1900), 83 L. T. 98 ; R. v, 
Philbriok, Exp. Edwards (1905), 53 W. R. 627 ; WilUamfi 
V, Weston-super-Mare U. D. C. (1910), 74 J. P. 370 ; 
Burches v. A.-G., [1911 ] 2 Ch. 139 ; Shnmonds v. Newport 
Aborcam Black Vein Steam Coal Co., [1920] 3 K. B. 131 ; 
Russian Commercial Sc Industrial Bank v, British Bank 
for ForoiKu Trade, [1921] 2 A. C. 438 ; Evorott e. Griflaths, 
[1924] 1 K. B. 941. 

2569. Dismissal by Justice — Further pro- 

ceedings for same offence — Res Judicata.] — A. 

was summoned for an offence under sect, 3 of 
above Act in building a house, the front wall of 
which projected beyond the building line. At the 
hearing the justices were equally divided in opinion, 
A on the advice of their clerk the chairman <lis- 
missed the information. A second information 
was subsequently laid in precisely same terms, save 
tliat the period for which penalties were claimed 
was different from that in the first. The justices 
convicted : —7/cW .* (1) the dismissal of the first 
information was a good dismissal, although the 
justices were equally divided ; (2) such dismissal 
decided that the erection of the house was not an 
offence under sect. 3, A the continuing of that 
erection could theicdore not be an offence. — 
Kinnis V, Graves (1898), 67 L. J. Q. B. 583 ; 78 
L. T. 502 ; 40 W. R. 480 ; 42 Sol. Jo. 512 ; 19 
Cox, (\ C, 42, 1). C, 

to (1) Retd, Baflfj? v. Colqubotm, [1904] 
1 K. B. 554. Generally , Mentd. H. Hortfordnluro J.J., 
Ec p Larsen (1925), 89 J. P. 205. 

2570. .] — An urban district 

council served a summons on J. under sect. 3 of 
above Act, No previous notice had been given 
to J. by the urban authority as required by the 
sect,, A the stipendiary magistrate dismissed the 
summons upon the gi*ound that it was defective 
in that no offence to which a penalty was attached 
was set out. Notice was Uien served on J., A 
a second summons taken out, under which the 
magistrate convicted. J. appealed upon the plea 
that, as the fl]*st summons had been dismissed, the 
matter was res judicata : — Held ; as the matter 
had not been decided at all on the first summons, 
it was not res judicata, A the magistrate was entitled 
to convict. - Jenkins v. Merthyr Tydvil Urban 
District Council (1899). 80 L. T. 600, D. C. 

2571. Necessity for previous notice.] — 

Jenkins v, Merthyr Tydvil Urban District 
Cou NciL, No. 2570, ante, 

2572. Continuing offence — Infringement 

before notice.] — ^An offence to which the penalty 
[under Public Health Act, 1875 (c. 65), s. 166] is 
applicable continues so long as the addition to 
the house is maintained after written notice from 
the urban authority, notwithstanding that the 
addition was completed before the notice was given. 
— Rumball V, Schmidt (1882), 8 Q. B. D. 603 ; 
40 H. T. 661 ; 40 J. P. 507 ; 30 W. R. 949, D. C. 
Annotations : — Distd. Blackpool CTorpn. v. Johnboii, [1902] 

1 K. B. 646. Consd. Mulllb i?. Hubbard. [1903] 2 Ch. 4,31 . 
Reid. Reay v. Gatouheod C.orpn. (1886), 55 L. T. 92 ; 
Wolhh r. West Ham Corpu. (1899), 82 L. T. 262. 

2573. Change of ownership of 

building.] — A house was eixscted by a builder in 
contravention of sect. 3 of above Act, A subse- 
quently passed into the ownership of resp., who 
mfidntained the house in the same street after 
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written notice £i*om the urban authority : — Held : 
resp. had not committed an offence under the 
sect.— B lackpool Coepn. r. Johnson, [1902] 

1 K. B. 646 ; 71 L. J. K. B. 485 ; 87 L. T. 28 ; 
18 T. L. R. 494 ; 20 Oox, 0. C. 276, D. C. 
Annotaiion : — Comd. MulUs v. Hubbard, [1903] 2 Ch. 431. 

2574. Whether sole remedy for offence — 

Action for damages — By private individual.]— 
Mullis V. Hubbard, No. 2542, ante, 

2575. Action for injunction — By 

Attorney-General.] — The penalty prescribed by 
sect. 3 of above Act, for a breach of the prohibition 
in the first part of the sect, against infringiiig the 
building line is not the only remedy for the 
offence. It is a public general Act, & an injunction 
will lie at the suit of the A.-Q. on behalf of the 
public to restrain the infringement of the building 
line, & in a proper case a mandatory order to pull 
down will be made, even although the offender has 
been previously convicted & fined under the sect, 
for the offence by a ct. of summary jurisdiction. — 
A.-G. V, WlMBLKDON HOUBE ESTATE CO., LflTD., 
[1904] 2 Ch. 34 ; 73 L. J. Ch. 693 ; 91 L. T. 163 ; 
68 J. P. 341 ; 20 T. L. B. 489 ; 2 L. G. R. 826. 
Annotations : — ^Refd. A.-Q. v, Hlritimgham, Tamo 6c Rea 

District Drainage Board, [1910] 1 Cb. 48 ; A.-Q. o. Donby, 

[1925] Ch. 596. 

2576. Mandatory order to pull down — After 
summary proceedings.] — A.-G. v. Wimbledon 
House Estate Co., Ltd., No. 2575, ante. 

Action — By private individual .] — See No. 2542, 
ante, 

B, Under Public Health Acts, 

See Public Health Act, 1875 (c. 66), ss. 165, 
167. 

2577. Power to prescribe building line — After 
plans of rebuilding approved.] — A,, owner of a 
factory, which he was desirous of pidling down & 
re-erecting, sent plans & sections of his proposed 
new building, showing thereon its site with 
reference to the adjacent property, to the town 
council of the borough in which the factory was 
situate for their approval, before ho pulled down 
his factory. An approval was returned to him by 
the building & improvement committee of the 
council, which committee had been appointed 
under a section in a local Act, enabling the town 
council to delegate its authority on any subject 
to a committee. A note was added to the approval, 
stating that the ratification of the approval of any 
plans & particulars by such committee referred 
only to such matters to such parts of the said 
plans & particulars as were required to be set 
forth therein in accordance with the bye-laws 
made for the re^plation & laying out of new 
streets & the erection of new buildings, which bye- 
laws were made under Local Government Act, 
1858 (c. 98), 8. 34 ; but such approval was not to 
extend to the doing of any work whatsoever 
other than that set forth, described, & required 
by such bye-laws. A., thinking that this was a 
sufficient approval of his plan pulled down his 
factory ; afterwards he received a notice from the 
town council, under the powers given by Local 
Government Act, 1858 (c. 98), s. 34, that any new 
building to be erected must have its frontage set 
back to a line marked on an accompan;^ng plan, 
such line being about 13 feet behind the line shown 
on the plan & sections first mentioned: — Held: 
the corpn. were not at liberty to give any such 
notice aJter the approval given by their committee, 
&, an injunction was granted to restrain them from 
interfering in any manner with the erection of the 
new building according to pltf.’s plan & sections. — 
Sleb V , Bradford Corpn. (1863), 4 Giff. 262 ; 1 


New Rep. 386 ; 8 L. T. 491 ; 27 J. P. 612 ; 9 
Jur. N. 8. 816 ; 66 E. R. 704. 

AnnotaJtions: — Consd. Ashworth r. Hebden Bridge L. B; 
(1877), 47 L. J. Ch. 195. Apld. Mostors v. Pontypool 
L. G. Board (1878), 9 Ch. D. 677. Reid. Nowhaven L. B. 
e. Newhaven School Board U885), 30 cL D. 350 ; With- 
Ingtou U. D. C. V. Moore (1896), 60 J. P. 408. 

2578. .] — The owner of a house after 

having in accordance with a bye-law of the Local 
Government Board left, on Oct. 16, a plan of an 
intended new building, the local board passed a 
resolution that the plan was approved of, & that 
he should be offered 4540 for certain land of his 
thrown into the street. He refused to accept the 
£40 but proceeded with his works, & by Oct. 26 
had pulled down the front wall of his house. On 
Oct. 27, the board passed a resolution abandoning 
the terms before offered, requiring him to set hk 
frontage further back. This notice w’as given 
under Public Health Act, 1876 (c. 65), s. 155, as 
on the front of a house having been pulled down. 
On Nov. 27, the owner of the liouse proceeded with 
his building, & on Hoc. 21, he was served with 
notice to pull down his new building : — Held : 
(1) the local board having approved of a plan, Ac 
1 laving allowed a house owner to proceed & pull 
down the front wall of his house, could not after- 
wards avail itself of the powers acquired when tlie 
front of a house has been taken down ; (2) where 
a local board has not, during the month prescribed 
by Public Health Act, 1875 (c. 55), s. 158, signified 
its disappitDval of plans laid before it, it cannot 
afterwards object to the building according to the 

S ian ; (3) a local board cannot, under Public 

ealth Act, 1875 (c. 55), s. 158, pull down a building 
without giving t/he owner an op])oi*tunity of show- 
ing cause why it should not ho pulled down. — 
Masters v, Pontypool Local Goviornment 
Board (1878), 9 Ch. D. 677 ; 47 L. J. Vh, 797. 
Annotations : — As to (1) & (2) Expld. Nowhaven L. B. i’. 
Newhaveu School Board (1885), 39 Ch. J). 350. Retd. 
Withlugton U. D. C. v. Mooro (1896), 60 J. 1>. 408. As 
to (3) Consd. Hopkins v. Smethwick L. B. ol Health (1890), 
24 Q. B. D. 712. 

2579. Building taken down — Rebuilding ot 

portion commenced — Alternative site.] — Hefts., 
being about to pull down a school & erect a new 
one, submitted plans to the local board. The 
local board objected to the plans, giving as a reason 
that they violated a bye-law, which obliged a 
person laying out a new street to leave it of a 
certain width. This bye-law was not applicable, 
as South Lane on which the school was fronted 
was not a new street. Hefts, disregarded the 
objection, commenced their works on Jan, 6, 1885, 
laid the foundations of the main wall towards 
South Lane on Jan. 12, & proceeded rapidly with 
the erection of it. On Jan. 22 the local board 
prescribed a building line which did not interfere 
with the main wall, but would prevent the erection 
of certain annexes not then commenced, lying 
between South Lane & the main wall, which 
annexes were shown on the plans laid before the 
board. Hefts, had ground enough to allow of the 
annexes being erected elsewhere. Hefts, pro- 
ceeded with the annexes, & the board brought 
their action to restrain them from building beyond 
the line, & to compel them to pull down what they 
had built beyond it : — H eld : ( 1 ) where a building 
is taken down to be rebuilt, a biiilding lino may be 
prescribed under Public Health Act, 1876 (o. 66), 
s. 155, for any portion of it which has not been 
commenced, although other portions have been 
commenced, unless what has been commenced 
necessarily involves as a matter of construction a 
projection beyond the line afterwards prescribed, 
A; here no such necessity existed, as the annexes 

o o 2 
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Sect, 2 . — Extra metropolitan: Hub-sect, 7, j3., C. 

di: D, ; sub-sects, 8, 9 10.] 

could be erected elsewhere ; the commencement of 
the main building therefore did not preclude the 
board from laying down a line which would prevent 
the erection of the annexes which h&d not then 
been commenced ; (2) as the notice given by the 
board, though ineffectual for the purpose of 
empowering them to pull down the erection under 
sect. 158, gave defts. to understand that the board 
objected on the ground that the buildings according 
to the plan would make the street too narrow, the 
board had not done anything to induce defts. to 
believe that they would not prescribe a building 
line, At there was no equity to prevent the board 
from exercising their powers under sect. 155 on 
the ground tiiai they had misled defts. — New- 
iiAVEN Lovxl Hoard v. Newiiaven School Board 
(1885), 80 Ch. 1>. 850 ; 58 L. T. 571 ; 84 W. It. 172 ; 
1 T. L. It. 020, V, A. 

JtniutalvmH .—.Is io U) Refd. A.-O. u. Hatch. 118U3] 3 Ch. 

30. As Io (2) Apprvd. A -(3. i\ Hatch. L1893J 3 Ch. 30. 

2680. Front wall of ground & first floors 

taken down.] — I’he owner of a house in a street 
took out the front wall of the grotmd first floors, 
A removed the llrst floor, with the view of turning 
llie two lowest storeys into one lofty shop, which 
was also U) be extended behind the house. The 
second floor was not disturbed, but was shored up 
with limber, which was afterwards replaced by 
iron girders ^ brick piers. Shoitly after the 
erection of the iron girders & piers had been 
completed the urban authority prescribed a build- 
ing line under Public Health Act, 1875 (c. 55), s. 155, 
A commenced an action to restrain the owner from 
building in front of it ; -—Held : inasmuch as a 
substantial i>art of the house & of its front wall 
was left standing, neither the house nor the front 
thereof had been taken down within Public Health 
Act, 1875 (c. 65), s. 155, the power to fix a build- 
ing line hod never arisen. — A.-H. v. Hatch, [1898] 
8 Ch. 8(i ; 02 L. J. Oh. 857 ; 09 L. T. 409 ; 57 
J. P. S25 ; 9 T. L. K. 513 ; 2 R. 538, C, A. 
Ann)tatitn — Blsutd. A.-G. v, Ashbomo llecrcation Ground 

Co., 11U03) 1 Ch. 101. 

2581. Notice of building line — Whether rejection 
of plans sufficient.] — Newiiaven Local Board v, 
Newuaven School Board, No. 2579, ante, 

2582. Whether necessary.] — ^Action based 

on J’ublic Health Act, 1875 (c. 65), s. 155, for an 
injunction to compel deft, to remove a building 
('ompleted before writ issued. Deft, owned a 
house in a street &, being desirous of pulling it down 
Aw rebuilding it on the same site, duly deposited 
plans with the local authority. The latter there- 
upon adopted a plan showing a building line for 
the whole of the street which cut a considerable 
slice off the site of deft.’s house. This plan did 
not refer expressly to the house. The authority 
further resolved that his deposited plan “ be not 
approved ** & wrote to him to that effect. Corre- 
spondence ensued ; deft, insisted on rebuilding 
on the site of the old house. Sc completed the new 
building. The authority did not give him notice 
under which sect, of the Act they wore proceeding 
or make any ^nder of compensation ; but they 
commenced this action for a mandatory Injunction 
to compel deft, to pull down so much of the 
structure as was in e^vance of the building line. 
By their statement of claim they alleged that they 
had at all times boon A: now were ready to pay com- 
pensation : — Held: (1) a building line had been 


duly prescribed & the fact that it purported to 
refer to the whole of the street in general terms was 
immaterial, it was not necessary to give notice, 
& in fact deft.’s advisers knew, imder which sect, 
the proceedings were taken ; (2) tender of com- 
pensation was not a condition precedent to en- 
forcing compliance with the building line, &, if it 
was, deft, by his hostile attitude had waived the 
objection ; (3) the dispute was trivial, but deft, 
had challenged the local authority & could not be 
allowed to avoid compliance with the building 
line ; & a mandatory injunction must be granted. 
— A.-G. V. Parish, [1918] 2 Ch. 444 ; 82 L. J. Ch. 
602 ; 109 L. T. 57 ; 77 J. P. 391 ; 29 T. L. R. 608 ; 
57 Sol. Jo. 625 ; 11 L. G. R. 1134, C. A. 

2583. Enforcement of building line — Right of 
building owner to state objections.] — Masters v, 
PONTYPOOL Local Government Board, No. 2578, 
ante, 

2584*. .] —Where a building has been 

erected in contravention of the bye-laws of a 
local board of health, the board cannot under 
Public Health Act, 1875 (c. 55), s. 158, pull down 
the building without giving the owner an 
opportunity of showing cause why it should not 
be pulled down.— Hopkins v, Smethwick IiOCAl 
Board of Health (1890), 24 Q. B. D. 712 ; 59 
L. J. Q. B. 250 ; 62 L. T. 783 ; 54 J. P. 693 ; 38 
W. R. 499 ; 6 T. L. R. 286, C. A. 

Annotations : — Consd. A.-G. v. Hooper, 118931 3 (’h. 483. 

Befd. Hatmahan v. Lc*iprU-on*Sea U. D. C. (1908), 7 

L. G. H. 199. 

2685. Injunction to restrain building.] — 

Sutton Local Board v, IIoare (1894), 10 T. L. R. 
686. 

2586. Mandatory order to pull down.] — 

A.-G. V, Parish, No. 2582, ante, 

2587. Compensation — When payable.] — A.-G. 

V, Parish, No. 2582, ante, 

C. Under Towns Improvement Clauses Ad, 1847. 

Sec Towns Improvement Clauses Act, 1847 
(c. 34), ss. 66, 68; Public Health Act, 1875 (c. 55), 
8. 160. 

2588. Regular line — Meaning of.] — Tear v, 
Freebody, No. 2086, ante. 

2689, .] — Simpson v. Smith, No. 2112, 

ante. 

Meaning of “ street.**] — Part I., Sect. 6, 
sub-sect. 2, C., ante, 

D, Under Local Acts. 

2590. Power to prescribe building line— After 
building commenced.] — (1) The corpn. of P. had 
power, under a local Act, to proscribe the line in 
which any house to be thereafter built or taken 
down for the purpose of being rebuilt or altered 
should be erected, on payment of compensation 
to the owner of any house required to be set back, 
& it was also provided that no new street to be 
thereafter laid out should be of less width than 
40 feet, inclusive of footways, Sc in the case of 
existing streets, houses to be thereafter erected 
were to be set back so as to allow of a width of 
40 feet; — Held: a church was a house, & a 
perpetual curate in whom the freehold of the site 
was vested under 48 Geo, 3, c. 108, an owner within 
the Act. 

(2 ) A temporary church fronting to a i*oad within 
the borough less than 40 feet wide having been 
pulled down with a view to erecting a permanent 
church, the corpn. gave notice to the clergyman 


PART XUl. SECT. 2, SUB-SECT. 7.— D. 

g. *' Building ** — WTud included in 
term — Parapet wa(l ,] — local road 


Act prohibited the oreotlon of ** all 
houses Sc every other building what- 
ever ** within 30 feet of the centre of the 
road ; — Held : this prohibition did not 


apply to a parapet waU 1 foot in height 
surmounted by an iron railing 6 feet 
3 inches in height. — ^Partiok Police 
Combs, v. Great Western Steam 
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in charge at the time of a resolution passed by 
them that the road on which the chim;h abutted 
must be not less than 40 feet wide ; bub there was 
no statement that the additional width was to be 
gained on the side on which the church abutted, 
& it appeared that the street might have been 
widened on the side opposite without removing 
any buildings. Afterwards, but not till the 
foundacions of the new church had been put in, 
the coipn. prescribed a line of building which 
came within the limits of the church as designed : — 
Held : they were too late, & could not restrain the 
erection of the church in the manner in which it 
had been commenced. — Folkestone Corpn. v. 
Woodward (1872), L. R. 16 Eq. 169 ; 42 L. J. Ch. 
782 ; 27 L. T. 674 ; 37 J. P. 324 ; 21 W. B. 97. 

Annotation : — As to (2) Refd. A.-Q, v. Halch, [1893] 3 Ch. 

36, 

2591. Meaning of ** house ” — Includes church.] 

— Folkestone Corpn. v. Woodward, No. 2590, 
ante, 

2592. What is taking down part of wall — Window- 
sill removed. I — ^Applts., the owners of a beer- 
house licensed before 1869, gave orders to a builder 
to take out the sashes of a window k. alter them. 
The builder, without their instructions or know- 
ledge, removed the stone sill of the window & 
substituted for it two coui'ses of brickwork. Applt. 
was convicted by the justices for an offence under 
Bristol Improvement Act, 1847 (c. cxxix), s. 17, 
because ho had “ taken down part of the front or 
external wall of a house to be rebuilt or repaired,” 
& had not rebuilt the wall in accordance with the 
provisions of the sect. On appeal to quainter 
sessions the conviction was quashed by the 
recorder: — Held: whether the stone sill was or 
was not part of the external wall of the house, it 
having been removed without the knowledge of 
applts., it had not been taken down to bo ” rebuilt 
or repaired,” & the decision of the recorder must 
be upheld. — Yabbicom v. Bristol Brewery, 
Lit). (1903), 67 J. P. 261 ; 1 L. O. B. 477, 1). C. 


Sub-sect. 8. —Improvement Line in Streets. 
See Public Health Act, 1875 (c. 71), s. 33. 


Sub-sect. 9. — ^BREAKiNa up Streets. 

Supply of electricity.]— 5ce Electric LiauTiNa, 
Vol. XX., p. 201, Nos. 19, 20. 

Supply of gas.] —See Gas, Vol. XXV., pp. 471 
et aeq* 

Supply of water.] — See Water Supply. 

Construction & working of railways.] — See 
Railways. 

Construction of sewers & drains.] — See Sewers 
& Drains. 

Construction of telegraph & telephone lines.] — 
See Telegraphs & Telephones. 

Construction of tramways & light railways.] — 
See Tramways A; Light Railways. 


Sub-sect. 10.— Projections in Streets. 

See Towns Improvement Clauses Act, 1847 
(c. 34). ss. 69, 70 ; Public Health Acts Amendment 
Act, 1907 (c. 63), ss. 7, 10, 22, 33. 

2593. Projection in front of building — ^Tray for 
display of goods — Vested right.] — By a local Act 
if any person placed, hung up, or otherwise ex- 
posed any furniture, goods, produce, wares, mer- 
chandise, matter or thing, so that same projected 
into or over any footway, or beyond the line of 
any house, shop or building, at wluch same was 
or were exposed, he should be liable to a penalty. 
Justices refused to convict deft., who was charged 
under tliis sect. ; but they stated, in the case 
reserved at complainant’s request, that deft, 
exposed greengrocery, in which he dealt, on a 
cooler or tray of wood, projecting 2 feet 9 inches 
beyond the line of the brickwork of liis building. 
Tliis tray fell forward from the shop window, Ac 
when used was supported by iron stanchions Ac 
hinges. The stops of the adjoining house pro- 
iected three inches further than this tray during 
the day. At night, Ac on Sundays, the tray was 
not beyond the line of deft.’s & the adjoining 
house ; the street was exceptionally wide at this 
particular part. The deft.’s premises had been 
erected between thirty & forty years, Ac during 
that period the tenants had always used the same 
cooler or tray, or something of the same descrip- 
tion : — Held : the Act must be taken to refer to 
the line of shop existing at the time of its passing, 
which in tliis case was the line of the tray ; Ac 
the justices were right. — W ilson v. Gunltpfe 
(1874), 29 L. T. 913; 38 J. P. 231, D. 0. 

2694. Oriel window.]— A local improve- 

ment Act prohibited ” projections of any kind 
made in front of any building over or upon the 
pavement except sliop fronts or doorways ” : — 
Held : this did not apply to an oriel window, the 
lower part of which was 15 feet above the pave- 
ment. — Goldstraw V. Duckwoutii (1880), 6 
Q. B. D. 275 ; 49 L. J. M. 0. 73 ; 42 L. T. 440 ; 
44 P. 410 ; 28 W. R. 604, D. 0. 


Annotations Expld. St. Mary, iHllnKlon, Vostry v. Good- 
man (1889), 23 Q. B. D. 154. Refd. Fortcaquo w. St. 
Mattliow, Bothnal Green, Vestry (1891), 60 L. J. M, C. 
172. 


2595 . Sign attached to pole.] — Resp. 

placed an iron pole through a window to which wa 
attached a flag or advertisement on canvas. The 
pole was bolted to the main portion of the build- 
ing by a screw-bolt & nut, A could be removed 
by unscrewing the bolt Ac nut : — Held : the pole 
Ac flag could be a ” sign ” within Uvcrpool 
Improvement Act, 1882 (c. Iv), s. 36. — Gold- 
straw V, Jones (1906), 96 L. T. 30 ; 71 J. P. 22 ; 
4 L. G. R. 1176 ; 21 Cox, C. C. 350, D. 0. 

2596. Removal of obstructions— Power of local 
authority.] — The owner in fee of a house abutting 
on the highway in 1868 wrongfully enclosed a 
portion of the highway as a garden. In 1873 the 
Buxton local board of health served a notice on 
the occupier to remove the obstruction, Ac stating 
that in default it would be removed at his expense. 
On bill filed by the occupier Ac owner to restrain 


Laundry Co., Ltd. (1886), 13 R. (Ct. 
ol S©88.) 500 ; 23 Sc. L. R. 318.— 

SOOT. 

h. “ Regular line of the street " — 
Meaning o/.)— The expreawon “ regular 
line of the Btrect " in l^ollce & Improve- 
ment (Scotland) Act, 1862, b. 162, 
means the main line of the buildings 
forming the street, Ac not a line In- 
dicating that part of the street which is 
dedicated to the public as highway. — 
Schulze v. Galashiels Corpn., [1895] 


A. O. 666 ; 22 R. (Ct. of Sess.) 70 ; 33 
Sc. L. R. 94, U. L.— SCOT. 

PART XIII. SECT. 2, SUB-SECT. 10. 

k. Action for removal — Evidence.] 
— Deft, erected a porch to his house 
without first obtaining the line of tlie 
street Ac its removal was asked for as 
an obstniction to the street. The 
original line of the street could not bo 
proved : — Held : it was incumbent 
upon the city to prove where the line 


of the streets was.— H alifax (City) v. 
Reeves (1894), 23 8. C. R. 340.— 

CAN. 

l. .] — In an action brought 

to compel the removal of a porch 
as an oncroacliment on the street 
lino, reliance should not be placed on 
such data as oonjecturos from the 
length of Bide linos on the street line 
elsewhere. — A.-G. v. Naole (1898), 40 
N. 8. R. 165.— CAN. 

m. Projection in fronf of building — 
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Sect* 2. — Ejcira metropolitan: Sub-aecta. 10, 11, 12, 

18, 14, 15 & 10.3 

the local board i—Held: assuming the enclosure 
to be wrongful, the board bad power under Towns 
Improvement Clauses Act, 1847 (c. 34), bb. 69, 
70, to remove the garden as an obstruction to 
the safe A convenient passage along the highways. 
Semhle : (1) the body in whom the guardianship 
of the liighway is vested have, by common law, 
the right of removing obstructions, which in- 
dividuals may exercise only in cose of special 
injury ; (2) if the board had no right by statute 
or common law, still the ct. would not restrain 
them in the same suit in which it decided that 
the enclosure was an obstruction.— Baoshaw v 
Buxton Local Boaud op Health (1876), 1 
(li. I). 220 ; 45 L. J. Ch. 200 ; 34 L. T. 112 
40 J. P. 107: 2t W. R. 281. 

Annoiations : — Ati tn (1) Consd. Ponny v . Thwaitoe (1876), 

2 Ex. J). 21. Hefd. I larriH «. Northamptoiwhire (bounty 

(?ounoU (1897), 01 J. P. 599. 

2697. Right of owner to be heard by local 

authority.] — A local Act of Parliament appoint- 
ing improvement comrs. for a town, provided that 
the occupiers of houses in the town should, within 
fourteen days of receiving notice in writing from 
the comrs., cause all signs & projections affixed 
to their liou8(‘s, & which, in the judgment of the 
comrs., should be considered public annoyances 
or nuisances by reason of their projecting into, 
or encroaching upon, or otherwise anno^ng or 
(mdangering the public passage along any of the 
streets within the town, to bo taken down or other- 
wise altered ; & in case any occupier should 

neglect or refuse to comply with any such notice, 
then the comrs. might cause the sign or projection 
to b(* taken down or altered forthwith by any 
person acting under their authority : — Held : the 
comrs., in exercising their discretion under the 
Act, w(Te not bound to act as a ct., &; give the 
owncT of the sign an opportunity of being hoard 
before them previously to serving him with a 
notice* to remove it, & that the proper course of 
the owner, if he objected to the notice, was to give 
notice of Ids objection to the comrs. & require 
them to hear him upon it. — ^A.-G. v, Hoopeb, 
[1803] 3 Ch. 483 ; 03 L J. Ch. 18 ; 00 L. T. 340 ; 
57 J. P. 504 ; 0 T. L. R. 032 ; 37 Sol. Jo. 702 ; 
8 R. 535. 

Annotation : — ^Refd. Robinson r. Sunderland Corpn., 11899] 

1 Q. B. 751. 

Obstruction of highways generally.] — See 
Part IX., Sect. 1, sub-sect. 1, ante. 

Abatement of nuisance on highway.] — See 
Part IX., Sect. 3, sub-sect. 1, ante. 


Water from eaves— Flow across footway.]— 
No. 1343, ante. 


Sub-sect. 11. — Doors and Gates Opening 
Outwards on to Streets. 

Towns Improvement Clauses Act, 1847 
(c. 34), 88. 71, 72 ; Public Health Act, 1876 (c. 66), 
8 . 100 . 


SuB-sBCTT. 13.— Vaults, Cellars and Arches 
UNDER Streets. 

See Towns Improvement Clauses Act, 1847 
(c. 34), SB. 24, 31, 160, 171 ; Towns Police Clauses 
Act, 1847 (c. 80), B. 28 ; Public Health Act, 1876 
(c. 65), SB. 10, 26, 73 ; Public Health Acts Amend- 
ment Act, 1800 (c. 69), ss. 6, 7, 85. 

2598. Arch — Removal by local authority — 
Power to remove — Interference with underground 
cable.] — R. & Co. were occupiers of land on both 
sides of F. street within the urban district of 
wliich the W.U.D.C. was the urban authority. In 
Apr. 1001, R. & Co. constructed a tunnel or culvert 
12 feet beneath the carriageway of P. street for 
the purpose of carrying electric cables in connec- 
tion with their business. The tunnel consisted of 
a concrete flooring & a brick archway. They 
subsequently changed their plans, &, cutting 
through the concrete, laid the cables in pipes upon 
or nearly upon the clay subsoil, & filled in the 
flooring with fresh concrete. The W.U.D.C. 
gave them notice to remove the tunnel in accord- 
ance with Public Health Act, 1875 (c. 65), s. 20. 
R. & Co. then i‘cmoved the keystone of the arch, 
the tiinnel fell in, & the subsidence was made 
good with ballast. The W.U.D.C. not being 
satisfied, brought an action claiming a declaration 
that they as the urban authority might properly 
cause the arch, vault, or cellar constructed by 
defts. under the carriageway of F. street to be 
altered, pulled down, or otherwise dealt with as 
the W.U.D.C. should think fit. R. & Co. 
instituted a cross action for an injunction to pre- 
vent the W.U.D.C. from cutting, disturbing, 
or injuring their pipes or electrical wires. The 
two actions came on together. It was argued on 
behalf of the W.U.D.C. that they had a right 
to remove the whole of the structure, including 
the pipes & wires Held : on the evidence, the 
pipes were not in any part of the structure, & 
therefore it was unnecessary to decide whether 
the concrete flooring was part of the tunnel ; the 
W.U.D.C. were entitled to remove the structure, 
which they could & must do without injuring the 
pipes or wires. 

The injunction in the cross action was granted. 
— ^Walker Urban District Council v, Wigham, 
Richardson & Co., Ltd., Wigham, Richardson 
& Co., Ltd. v. Walker Urban District Council 
(1901), 85 L. T. 679 ; 66 J, P. 162 ; 18 T. L. R. 
107; 46Sol. Jo. 85. 

Cellar flaps — Unprotected or defective.] — See 
Part IX., Sect. 1, sub-sect. 1, C., ante. 


Sub-sect. 14. — Fences, Hoardings and 
Refuges. 


See Towns Improvement Clauses Act, 1847 
cf in <rrr (c* 34), 88. 62, 76-78, 80-82 ; Public Health Act, 

Sub-sect. 12.— Water Spouts to Houses. is75 (c. 65), ss. 149-100 ; Public Health Acts 
Sec Towns Improvement Clauses Act, 1847 Amendment Act, 1890 (c. 69), ss. 6, 7, 11 (3), 
(c. 31), B. 74 ; Public Health Act, 1876 (c. 65), 34, 39 ; Public Health Acts Amendment Act, 
s- 160. 1890 (c. 63), ss. 7, 13, 29, 32. 


Verandah.] — Held: a verandah of 
wood, reating on stono pillars, havii^ 
its own roof, & firmly attached to a 
^use, was em Integral part of the house, 
«not a porch or projection attached to 
It, & need not be removed. — W xlllajis 
<1900). 

»>« vl. K. soo.— UAN. 


PART XlII. SECT. 2, SUB-SECT. 11. 

n. How far an obairuction,] — Edin- 
burgh Municipal & Police Act, 1879, 
8. 151, forbids the making of, & glvoe 
the oorpn. power to order the removal 
of, any ** enoroachments, obstruotions, 
or projections, in, upon, or over any 


street , footpavement or footpath : — 
Held ; a door which opened outwards 
Sc unless it was opened did not encroach 
upon, project over, nor obstruct the 
adjacent footpath, was not within the 
sect. — E vjlnb e. Sdinbxtbqh Oobpk. 
(1916), 86 L. J. P. C. 200.— SCOT. 
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2599. Statutory duty to fence — ^Dangerous places ' 
^cal Act.] — ^Rotherham Borough Extension 
& Sewcra^ Act, 1870 (c. xci), a. 81 , does not apply 
to fences by the side of a road which has been a 
turnpike highway, but applies only to new streets, 
where there are no fences & which in the opinion 
of the corpn. are dangerous to the public. — 
Kotherham Corpn. v. Euijjsrton (1884:), 60 
L. T. 364, D. 0, 

2600. Land used to annoyance of public — 

Local Act.] — By Willesden Urban District Council 
Act, 1903 (c. clxxxi), s. 82, it is provided that 
“ If any land in the district . . . adjoining any 
street is allowed to remain unfenced or the fences 
thereof are allowed to be or remain out of repair, 
& such land is in the opinion of the coimcil owing 
to the absence or inadequate repair of any such 
fence a somce of danger to passengers, or is used 
for any immoral or indecent purposes or for any 
purpose causing inconvenience or annoyance to 
the public,** the council may require the owner 
of the land to put up a sufficient fence. Sc on his 
default may do the work themselves & recover 
the expenses from him summarily as a civil debt : 
— Held : it is for the justices before whom pro- 
ceedings for the recovery of the expenses are taken, 
& not for the council, to determine whether the 
land “ is used for any immoral or indecent pur- 
poses or for any purpose causing inconvenience 
or annoyance to the public.*’ — IJpjoiin v. Wil- 
LESDEN Urban Council, fl914] 2 K. B. 85; 83 
L, J. K. B. 730 ; 109 L. T. 792 ; 78 J. B. 54 ; 
,30 T. L. R. 02 ; 58 Sol. Jo. 81 ; 11 L. G. B, 1215, 
C. A. 

Under Public Health Acts.] — See Boun- 
daries, Vol. VII., pp. 293, 294, 

Omission to fence dangerous place.] — See 
Part IX., Sect. 1, sub-sect, 7, ante* 

2601. Hoardings — When abutting on street.] — 
A hoarding for advertisements 00 feet long & 
12 feet above a hedge, no part of such hoarding 
being nearer to the street than 2 feet & having 
the hedge between it Sc the street, docs not “ abut ** 
on the street. — Barnett v. Covell (1903), 90 
L. T. 29 ; 68 J. P. 93 ; 20 T. L. B. 134 ; 2 L. G. R. 
215, D. O. 

Annoiationa : — ^Distd. Rockleys v. PrlU'hard (1909), 101 
L. T. 575. Ezpld. Stockport Corpu. v. Kollinaon (1910), 
102 L. T. 667. Refd. R. v. S. E. Ry. (1910), 74 J. 1*. 
137. 

2602. .] — Applts. wore convicted 

under sect. 31 of a local Act, 1897, which imposed 
a penalty on any person who erected without the 
consent of the corpn. a hoarding to be used either 
partly or wholly for advertising purposes in or 
abutting on or adjoining any street. The hoard- 
ing stood more than 10 feet back from the street, 
Sc there was no fence between it Sc the street : — 
Held : as the hoarding had become for the time 


being de facto the boundary of the street there 
was evidence to support the conviction. — ^R ock- 
leys, I/TD. V. Pritchard (1909), 101 L, T. 675 ; 
74 J. P. 11 ; 7 L, G. R, 1060, D. O. 

Annoiaiion :---Coil8d. Stockport Corpn. v. Rolllneon (1910), 
102L, T. 567. 

2603. Question of fact.] — The mere 

fact that a strip of land to which the public have 
no access happens to be between an advci'tise- 
ment hoarding Sc a highway, does not prevent 
such hoarding from being “ in or abutting on or 
adjoining any street.** Whether such hoarding 
is “ in or abutting on or adjoining any street *’ 
in such circumstances is a question of fact to bo 
decided by the justices. — Stockport Corpn. v . 
Rollinson (1910), 102 L. T. 567 ; 74 J. P, 236 ; 
8 L. G. R. 609, D. C. 


Sub-sect. 15. — Naming op Streets. 

See, now, Public Uoalth Act, 1925 (c. 71), 
ss. 17-19. 

2604. Alteration of name by local authority — 
Remedy of landowner.] — A landowner laid out a 
new street called it by a certain name, but the 
local authority shortly afterwards decided that 
it should be known by a diffei‘ent name Sc put up 
tliat name in the street. The landowner objected 
Sc defaced the name so put up, & was convicted 
under Towns Improvement Clauses Act, 1847 
(c. 34), s. 64, which provides that the local autho- 
rity shall cause to be put up in every street “ the 
name by whicli sucli street is to be known,” Sc 
impose a penalty ujion any person wlio “ pulls 
down or defaces any such name ” : — Held : the 
landowner had misconceived his remedy, if any, 
Sc the conviction was right.— -Collins p. IIornsby 
Urban Council, [1901] 2 K. B. 180; 70 L. J. 
K. B. 802 ; 81 L. T. 839 ; 05 J. P. 600 ; 49 W. R. 
620 ; 17 T. L. R. 487 ; 45 Sol. Jo. 523 ; 20 Cox, 
C. C. 8, D. 0. 


Sub-sect. 16. — Vatjdity op Bye-Laws. 

I Prohibition of music or noises in streets.]— <SVc 
Public Health. 

Selling articles In street.] — See Public Health. 

Regulation of street trafllc .] — See Public 
Health ; Street Sc Aerial Traffic. 

Regulation of open spaces.] — See Public 
Health. 

Annoyance of persons in streets .] — See Public 
Health. 

Street bettlng.l —See Gaming Sc Wagering, 
Vol. XXV., pp. 435, 436. 

Construction of new streets .] — See Part XIII., 
Sect. 2, sub-sect. 6, B., ante. 
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Part XIV.- 

Sect. 1.— IN GENERAL. 

2605. Footpath ploughed up^Right of public to 
deviate.) — Tlie public had a riglit to use a foot- 
path across the held of A., but subject to the right 
of A. to plough it up when he ploughed the rest 
of the field. J le did so plough it up, & having done 
so, did not set out or mark the lino of tVie path, 
but left the public to tread it out. U'ho public 
continued to walk across the field in the direction 
in which the path had been, but soon finding the 
path in a muddy & bad condition, turned out of 
it, Aj walked on either side thereof. To prevent 
tliem from doing so A. jilaced hurdles on the parts 
upon which the x>ublic so walked, leaving a space 
of about 0 feet in width where the path had been, 
liesp. having thrown down the hurdles, an action 
was brought against him by A. in a county ct. 
The judge having given judgment in favour of 
reap., the ct. reversed such judgment, holding 
that resp. could not claiiri a right to go off the line 
of the footpath or a riglit to pull down the hurdles. 
— ^Aknold V. Holbrook (1873), L. K. 8 Q. Jl. 
00 ; 42 L. .1. Q. H. 80 ; 28 1.. T. 23 ; 37 J P. 
229 ; 21 W. K. 330. 

2606. Form part of highway.]— Derby County 
C ouNCTL V, Matlock Hath Scartuin Nick 
Urban Di&tutct, No. 2009, post. 

2807. Liability to repair — Footpaths In urban 
districts — Alongside main roads— Local Govern- 
ment Act, 1888 (c. 41), s. 11.] — The above sect, 
imposes upon the county council the duty of main- 
taining & repairing, in an urban sanitary district, 
the footways at the sides of disturnpiked roads 
which were constituted main roads by Highways 
Jjocomotives (Amendment) Act, 3878 (c. 77), 
s. 13 . — Rp Warminhteu JjOCAL Board & WiiiTs 
County Coun<tl (1890), 25 Q. B. 1). 450 ; 69 
Ii. J. Q. B. 434 ; 02 L. T. 902 ; 54 J. P. 375 ; 
38 W. K. 070, I). C. 

Annotaliofis Curl If v. KoHtovrn (Vumty Council 

(ISUO). 4.0 Cl). 1). 004. Apprvd. He BurbJoiri Corpn. & 
StalTordshlio C’ouiity rounclf, 118901 1 Q. 13. 24: Derby 
(\niiily ('onncil v. IMatlock Bath HcarUiin Nick U. C.. 
fl8U0] A. V. 1310. Held. Acton IT. D, (’. v. J.<ondon. United 
TramwiiyH (1901), LtU. (1908), 100 L. T. bO. 

2608. .] — A county council 

is liable under sub-sect. 2 of above sect, to contri- 
bute towards the cost of maintaining repairing 
in an urban district the paved footways upon 
or at ih(* sides of disturnpiked roads which liave 
become main roads under Highways & Ijoco- 
motives (Amendment) Act, 1878 (c. 77), s. 13. — 
Re Burri.em Corpn. & Stajtordshiue County 
Council, [1890] 1 Q. B. 24 ; 05 L. J. Q. B, 1 ; 
73 L. T. 651 ; 59 .1. P. 772 ; 44 W. 11. 350 ; 12 
T. L. B. 48, C. A. 

2609. .] — (1) A county 

council is liable under sub-sect. 2 of above sect, 
to make to the urban authority an annual payment 


-Footpaths. 

towards the costs of the maintenance & repair 
in an m'ban district of the paved footpaths upon 
or at the sides of disturnpiked roads which have 
become main roads under Highways & Locomo- 
tives (Amendment) Act, 1878 (c. 77), s. 13. 

(2) A footpath by the side of a road for the use 
of foot passengers is part of the road (JaORD 
j Macnaghten). — Derby County Council v. 

\ Matlock Bath & Scabthin Nick Urban Dis- 
trict, [1896] A. C. 316 ; 65 L. J. Q. B. 419 ; 74 

1.. T. 595 ; 60 J. P. 670 ; 32 T. L. R. 350, H. L. 

.J —See^ generally^ Parts VI. & VII., ante. 

2610. Extent of repair — Right to plough up foot- 
path — Repair preventing exercise of right.] — The 
inhabitants of the parish of P., in the county of 

8., enjoyed the right to use at all times a footpath 
across a close, ot which pltf. was tenant. The 
tenant of the close had from time immemorial 
enjoyed the right to plough up the footpath. Def ts. , 
who were surveyors of highways to the parish, 
so repaired the footpath that pltf. could neither 
plough through it nor lift his plough over it ; 
j>lt£. thereupon brought an action of trespass 
against defts. : — Held : the action was maintain- 
able. — ^Arnold V. Blaker (1871), L. K. 6 Q. B. 
433 ; 40 L. J. Q. B. 185 ; 35 J. P. 775 ; 19 W. R. 
1090, Kx. Ch. 

— Reid. Arnold v. Holbrook (lb73), L. R. 8 

Q. 13. 9G. Mentd. A. -a. v. Horner (No. 2), fl913J 2 Ch. 

i 10. 

2611. Alteration of character— Cuttings to 

Improve levels.] — A surveyor of highways has no 
right at common law, under guise of repairing a 

ublic path to improve it into a totally different 
ind of path & a more commodious path than it 
used to be. Accordingly he cannot at common 
law make cuttings to improve the levels, or build 
bridges, where none formerly existed, to carry 
the path across streams. — Radcltfpe v. Marsden 
Urban District Council (1908), 72 J. P, 475 ; 
6 I,. U. R. 1186. 

-.] — aSVc, generally. Part VIII., ante. 

2612. Footpath in dangerous condition — Repair 
by local authority — In default of owner — Public 
Health Acts Amendment Act, 1907 (c. 53), s. 30.] — 
A public footway ran along the top of a high bank 
of the river Mer.s(»y. By the action of the weather 
Ac by erosion caused by the river eating away the 
bank, portions of the bank upon which the foot- 
path ran were washed away, portions of the foot- 
way fell into the river, & further portions of the 
bank were threatening to fall into the river. The 
footway was thus rendered dangerous to persons 
lawfully using it. Applts. were the ownex’s of 
parts of the bank & of the site over which the 
footway ran ; but there was no obligation upon 
them to repair the footway ratione ienurce. The 
local authority gave applts. notice, under above 

J. R. N. a. 38.— N.Z. 

q. Evidence of public footpM.] — 
The mere passaire of persons along a 
road for the purpose ol fishing is not 
evidence of a public footpath. — S heriff 
V. Ferguson (1844), 6 Dunl. (Ct. of 
Sobs.) o30 ; 16 Sc. Jur. 244.— SCOT. 

r. Rights of owner of estate bur- 
dentd vmh public right of footpaih ,] — 
In reality a public right of footpaih is 
really the same as a servitude right, 
excepting that the dominant tenement 
is the whole kingdom, Sc not a special 
subject or estate. Sc no good reason 
seems to exist why the oqnltablo rights 


PART XIV. SECT, 1. 

o. Fooigaih in dangerous condition 
— Repairs by local atUhorHy.]—A sJdtJ- 
walk on one of the principal si roots 
of a town, had been laid down for so 
long a period as to become nnsonnd, 
the scant ling being so rotten as to l>o 
unable to hold the nails fastening the 
boards placed across them Sc its condi- 
tion was such as to impose on the corpn. 
a constant supervision over it ; one of 
the boards was missing for a week, 
leaving a hole into which a petson fell : 
Held : notice to the corpn. of such 
defect in the stdt'walk luust be assumed, 


& liability for the damage occasioned 
by the accident imposed on them, — 
McGARR V. l»REHCOTT TOWN (1902), 23 
C. L. T. 281 ; 4 O. L. R. 280 ; 1 O. W. 
U. 439.— CAN. 

p. Obstruction on footpath — Crossing 
part of footpath.] — ^A. was convicted 
of obstructing a footnath by leaving 
his horse Sc cart standiug on a cross- 
ing over the footpath while he was 
loading the cart ; — Held : a crossing 
was part of the footpath, & any one 
allowing a vehlclo to remain on a 
crossing necessarily allowed it to 
remain across the footpath. Sc 
obstructed it. — B riggs v. Conn, 2 
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sect, to repair & protect the bank so as to prevent 
any danger therefrom. Applts. did not comply 
with the notice, & resps. having repaired the bank 
by doing work which was necessary to protect 
the public from danger when using the path, 
sought to recover the expense from applts. under 
sub-sect. 2 of above sect. : — Held : the loctis in 
quo was not a “ bank ** within above sect., & 
applts. were not bound to comply with the notice. 
— Cheshire Lines Committee v. Heaton Norris 
Urban District Council, [1913] 1 K. B. 825 ; 
81 L. J. K. B. 1110 ; 107 L. T. 348 ; 76 J. 

462 ; 28 T. L. K. 676 ; 10 L. G. B. 073, D. O, 
Annotation : — Consd. Gaby v. Palnvor (191G), 85 L. J. K, B. 

1240. 

Repair by parish council.] — See Local Govern- 
ment Act, 1804 (c. 73), 8. 13 (2). 

Footpaths as easements.] — See Easements, 
Vol. XIX., pp. 03-123. 

Churchways.] — See Ecclesiastical Law, 
Vol. XIX., p. 470, Nos. 3332-3337. 

2613. Power to close — Under Defence of Realm 
(Acquisition of Land) Act, 1916 (c. 63).J— The ct. 

refused an application by the Air Ministry under 
sect. 6 (3) of above Act for leave to close i)cr- 
manently a public footpath over land which they 
had purchased under sect. 8 of the Act for an air 
dep5t. — Secretary op State for War v. Middle- 
sex County Council (1023), 30 T. L. R. 357 ; 21 
L. G. B. 201. 


Sect. 2. -GATES AND STILES. 

2614. Obstruction to footpaths— Erection of gate 
— Where none formerly — Gate unfastened.] — If 
a new gate bo erected across a public highway it 
is a common nuisance, although it be not fastened ; 
<Sc any of the King’s subjects passing tliat way may 
cut it down & destroy it. — James v. Hayward 
(1630), Cro. Car. 184 ; W. Jo. 221 ; 79 E. 11. 761. 
Anmiaiions : — Consd. Campbell Davys v. Lloyd, [1901] 2 

Ch. .518 ; Pottey i?. Parbonn (1914), 84 L. J. C^h. 81. Refd. 

Lodie V, Arnold (1097), 2 Salk. 468 ; Perry r. Fltzhowe 

a846),^8 Q. H. 757 ; Merc-cr v. Woodgato (1809), 34 

2615. .] — If to an action of 

trespass for pulling down & carrying away a gate 
deft, plead a right of way, & that the gate being 
wrongfully erected across the same, he took it 
down & deposited it in a convenient place for the 
use of pltf., to which pltf. replies a subsequent 
conversion ; proof that deft, put the gate upon liis 
own premises, from whence pltf. might liavo taken 
it, if he had passed, will not sustain the replica- 
tion. — Houghton v. Butler (1791), 4 Term Bep. 
364 ; 100 E. B. 1066. 

2616. Where stile formerly — Gates at 

other parts of paths.] — If there be a public foot- 
way with a stilo across it of a certain height, no 
one has a right to remove the stilo & put up a gate 
of greater height ; & the fact, that gates had been 
pi*eviously placed across other parts of the 5vay 
will be no defence. — Bateman v. Burge (1834), 
6 C. & P. 391 : 2 Nev. & M. M. C. 191. 

Annotation: — ^Bezd. Moroor v. Woodfirate (1809), 34 J. P. 

201 . 

2617. Erection of posts & bars — Existence 

of public right — Necessity for proof of.] — Trespass 
for breaking pltf.’s close, which was set out by 
abuttals, & pulling down certain posts & bars 
then being in the close. Plea, that there was a 
public footway over the close, & that defts., 


because the posts & bars obstructed the footway, 
pulled them down. The replication traversed iho 
public footway ; — Held : on these pleadings defts. 
were entitled to succeed, on proving a right of 
way over any part of tlie close, & wei*o not bound 
to prove a right of way over the spot where tlio 
posts & rails stood. — Webber v. 8parkes (1842), 
10 M. Ac W. 485 ; 12 L. J. Ex. 41 ; 152 E. R. 661. 
^iTino^a/toTi. Refd. Huddart v. lllffby (1809), 10 B. & H. 

911. 

2618. Erection of fence— Injunction to 

restrain.] — A.-G. v. Grays Chalk Quarries Co., 
Ltd. (1910), 74 J. P. Jo. 147. 

Obstruction generally.] — See Part IX., ante. 

2619. Repair of stile — Liability ratione tenures — 
Evidence of previous repair — By occupiers.] — 
Deft, was the yearly tenant of a farm tlirough 
which ran a public pathway at a certain point 
of which was a stilo with stone steps. Hie stops 
being out of repair, pltf. in crossing fell & was 
injured, & be brought an action for the injuries 
against deft., as being liable ratione ienurce to 
repair iho stile. Hiere was no evidence that the 
parish had ever repaired, or had ever required 
deft, or any prior occupant to repair, but there 
was evidence that doft.’s predecessor, who was 
also owner, had done repairs to the path Ac stile ; 
there was also some evidence that previous occu- 
piers had repaired, Ac a witness stated that lie had 
done some repairs at deft.’s instance. The repairs 
were all small Ac inconsiderable, At they were done 
on deft.’s own land : — Held : evidence of such 
small repairs, done by the occupier on his own 
land Ac possibly for liia own benefit, wns not sulll- 
cient to show that deft, was bound to repair 
ratione fenurcc. 

Qu. : wludlier an action will lie at the instance 
of a private person against one liable ratione 
ienurce to repair. — Bundie v. Hearle, [1898] 2 
Q. B. 83 ; 67 J.. J. Q. B. 741 ; 78 L. T. 561 ; 46 
W. B. 619 ; U T. L. R. 440, D. G. 

Repair generally.] — See Parts VI. Ac VII., ante. 


Sect. 3. -STEPPING-STONES AND FOOTBRIDGES. 

2620. Erection of bridge — Upon stepping-stones 
-Right of adjoining owner to remove.] — Up tn 

1855 a footway across a brook had been by means 
of fourteen stopping-stones. In that year the 
highway surveyors reduced the number of stones, 
incrciised thcii* height, Ac placed flagstones on 
the top of them, forming thereby a kind of bridge : 
— Held: the surveyors were not justified in so 
doing, Ac that the owner of the land adjoining 
the brook having removed the flagstones could 
not be convicted of obstructing the way under 
Highway Act, 1835 (c. 60), s. 72. — Hutcliffk w. 
SowERBY Surveyors of Highways (1859), I 
L. T. 7 ; 23 J. P. 758 ; 8 W. B. 40. 

AnTwiotion: — ^FoUd. Radoliilo v, Marsdon U. D. C. (1908), 

72 J. V, 47.5. 

2621. Necessity for.] — B. v. Helaugh 

(Inhabitants) (1863), Times, Apr. 18. 

Annotation: — ^N.P. Radclille v. Marsaen U. D. C. (1908), 

72 J. P. 476. 

2622. Right to erect — By member of public.] 

— ^A footbridge, over which was a public highway, 
crossed a river, one-half of the bed of wliich 
belonged to pltf. Owing to want of repair the 
bridge had fallen in. Defts., who were members 
of the public, came upon pltf.’s land & erected 


of use which the law secures to the 
proprietor of a servient tenement 
should not bo given to the proprietor 
of an estate burdened with a public 


footpath, provided only its use as a 
public footpath Is not interfered with. 
— SUTHKRIAVD V. THOMSOV (1876), 3 
Tl. (Gt. of Sess.) 489.— SCOT, 


i. Footpath near golf links — Person 
on fooipcUh struck hy golf ball — Plead- 
ing.] — WJmqov. St. ANPHKWfl’MAaiH- 
TKirKS. [1924] H. O. 900.— SCOT. 



670 


Highways, Streets and Bridges. 


Sect 4. 

8ei^» i 2 •/ Sub-sect h A, (a).] 


Sect 3. — Stepping-stones and footbridges, 
PaH XV. Se 


a new bridge in the place of the old one. There 
was no obligation on pltf. or defts. to repair the 
old bridge. In an action of trespass; — Held: 
defts. had no right to abate the nuisance by re- 
building the bridge. — Campbell Davys v. Lloyd, 
[1001 1 2 Ch. 618 ; 70 L. J. Ch. 714 ; 86 L. T. 59 ; 
49 W. K. 710 ; 17 T. L. K. 678 ; 45 Sol. Jo. 
670, 0. A. 

2623. By surveyor of highways.]— 

Radcltppe V. Matisden Urban Dismicr Council, 
No. 2011, ante. 

2624. Enlarged bridge — Whether public 

rights Increased — Rights of adjoining owner.] — 

Deft, was indicted for obstructing a footway. A 
bridge which spanned a small stream connected 
a footway which passed through deft.’s land. 
The bridge had been washed away, & a new one 
was erected, wluch deft, objected to, on the ground 
that it was much larger than the former bridge, 
& was calculated to give the public enlarged 
rights to use the footway to liis detriment. Deft, 
had cut down the new bridge at the point at which 
it rested on his land. Deft, was at the trial 
found guilty, & ho now moved for a new trial on 
the ground tluit the verdict was against the evi- 
dence ; — Held : deft, had not been injured by the 
enlargement of the now bridge, & he was able 
to prevent, if he so wished, cattle crossing over 
into his land by the erection of a stile. Rule 
refused. — K. v. Barnes (1884), 1 T. L. B. 2i, 
D. 0. 

Bridges generally.] — See Part XV., post 


Sect. 4.— GUARD POSTS. 

2625. Erection by highway authority — Duty to 
erect — At extremities of path — Highway Act, 1835 
(c. 60).] — In an information under above Act, 
against the surveyor of a parish for not putting 
up posts across a public bridleway & footway at 
its extremities : — Held : he was not bound by 
above Act to do so. — Ellis v. Woodbrtdge 
(1860), 8 0. B. N. S. 290 ; 29 L. J. M. O. 183 ; 2 
L. T. 237 ; 25 J. P. 231 ; 0 Jur. N. S. 1017 ; 8 
W. R. 437; 141 E. R. 1177. 

2626. Duty to attach lights — Prevention of 

accidents — Public Health Act (1875), c. 55.] — 
Defts., the highway & lighting authority, had 
erected a post at the entrance & in the centre of a 
footpath to prevent cattle straying up the foot- 
path, & near the post they placed a lamp, which 
they were in the habit of lighting at nights. Pltf. 


was passing along the footpath at night, when the 
lamp was out or not lighted, & in consequence of 
the darkness came against the post & suffered 
injuries ; — Held : an action lay against de^. — 
Lamlby V . East Retford Oorpn. (1891), 65 
J. P. 133, 0. A. 

Annotations : — Apld. M^elland v. Manchester Oorpn.. 
1912] 1 K. B. 118. Expld. Carpenter v. Finsbury B. C.. 
1920] 2 K. B. 195. Oottsd. Sheppard t^. Glossop Oorpn., 
.1921] 3 X. B. 132. Retd. Sheringham U. D. 0. v. Halsey 
(1904), 68 J. P. 395. Mentd. Papworth v. Battersea B. 0. 
(1913) 12 L. G. B. 308. 

2627. Prevention of user by wheeled traffic 

— Path set out under inclosure award.] — ^A lane 
in the seaside town of S., which ran from the 
lligh Street to the top of the cliff, & varied from 
6 feet to 4 feet 4 inches in width, had in 1811 
been set out under an award by the inclosure 
comrs. under a local Act as a public footpath. 
In 1903 the 8. urban district council erected in the 
centre of the footpath an iron post to prevent the 
lane being used for wheeled vehicles. Deft, 
having overthrown the post, the district council 
brought an action against him in respect of the 
alleged trespass, claiming damages & an injunc- 
tion ; & claiming further a declaration that the 
lane was a public footpath vested in the council 
& under the council’s control, & that it was not a 
carriageway. Deft, contended that the land was 
a public highway for all persoiis to go & return 
on foot, & \yith all manner of boasts dc vehicles, 
Ac alleged tliat since the award of the comrs. 
there had been a dedication of the way as a cart 
road. Alternatively, he contended that before 
or since the awaid tliere bad been a private right 
for the class consisting of the owners & occupiers 
of 8. to use the way for carls. The evidence 
showed, on the one hand, that when carts wore 
driven through the land the foot passengers were 
obstructed, & had to wait until the carts had com- 
pleted their passage, &, on the other hand, that 
for more than forty years past barrow carts, 
sometimes drawn by donkeys or ponies, had been 
continuously used in the lane: — Hc^d : (1) the 

action, being in substance one for damages for 
interference with pltf.’s property could be main- 
tained without the A.-U. being made a party ; 
(2) the user for wheeled traffic was in its inception 
& all along a public nuisance, & no length of time 
could legalise it, as regards dedication, no 
one had the power to dedicate even with the con- 
sent of the local authority. Damages & an 
injunction accordingly. — Sheringham Urban 
District Council v. Holsey (1904), 91 L. T. 
225 ; 68 J. P. 395 ; 20 T. L. R. 402 ; 48 Sol. Jo. 
416 ; 2 L. G. R. 744. 

Annotation: — As to (1) Con8d. A.-G. & Spaldinj? B. D. C. 

V. Uanior, [1907] 2 K. B. 480. 
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Part XV. — Bridges and Approaches thereto. 


Sect. 1.— m GENERAL. i 

passage or place built 
paving Act.]— By a local 
paving Act, the comrs. were to inspect “ any street, 
squ^, or othOT public passage or place which 
.““■y 'iPon, or in build- 

inspection, they should be of 
that the foot or carriageways required 
notice to the 

4 “"vy land, tenement, etc., 

street, square, or other pas- 
sage or place, & to compel them to pay the ex- 

a brfdge, which 

lormed part of a pubhe highway through streets 
communicatmg with each end of the bridge, & 
Which was built of brick over a canal & had brick 
walls from four to five feet high on either side, 
was not “ a passage or place built upon ’* within 
'the Act. — ^Arnell v. Regent’s Canal Co. (1854:), 
14 C. B. 504 ; 23 I . J. C. P. 155 ; 18 Jur. 632 ; 
2 W. H. 457 ; 130 E. R. 232. 

2629. Bridge as street.] — A bridge may bo so 
situate as to bo a street within the meaning of 
a st atute. — Beaver v, Manchester Corpn, 
(1857), as reported in 26 L. J. Q. B. 311. 

2630. Approach to new bridge — Bridge sub- 
stituted for ferry — Whether approach a highway.] — 
Before 1791 an old highway from London to York 
crossed the Ouse at Selby by means of a ferry. 
In 1701 the Selby Bridge Act was passed. After 
reciting that the building of a bridge near the 
ferry would be of great jiublic utility, & that the 
persons named were willing to build a bridge at 
their own expense & to compensate the owner of 
the ferry rights, the Act autliorised the incorpora- 
tion of the said persons as the Co. of Proprietors 
of Selby Bridge, empowered them to build a bridge 
near the ferry with proper approaches, which wore 
to all intents & purjioses to be con,sidered part of 
the bridge, & to charge tolls to all persons crossing 
the bridge. Under tlie Act the ferry rights & the 
soil of the ^ approaches were vested in the co. 
The co. claimed that the approaches were their 
private property & that without their permission 
no one was entitled to be on them except for the 
purpose of crossing the bridge ; — Held : the Act 
substituted one highway for another ; the old 
highway consisted of the approaches to the ferry 
plus the x)RSBage across the river ; the new high- 
way consisted of the approaches to the bridge 
plus the bridge ; & pltfe., being owners of land 
adjoining an approach, & all persons lawfully 
entering upon or leaving such land were entitled 
to free access to it over the approach. — ^Yorkshire, 
East Riding, Couktty Council v. Selby Bridge 
Proprietors, [1925] 1 Ch. 841 ; 133 L. T. 628 ; 
41 T. L. R. 602 ; 69 Sol. Jo. 775 ; 23 L. G. R. 
647. 


Liability to repair new or improved bridges*! — 
See Part XV., Sect, 3, poet 


Sect. 2.-— REPAIR OF BRIDGES. 

Sub-sect. 1.— Liability to Repair. 

A, County Council 
(a) In General 

See Statute of Bridges, 1530-31 (c. 5) ; Bridges 
Act, 1803 (c, 59) ; Bridges Act, 1814 (c. 90), 
^ 2 5 Highway Act, 1835 (c. 50), s. 6 ; Highways 
& ^comotives (Amendment) Act, 1878 (c. 77), 
8. 20 ; Local Government Act, 1888 (o, 41), 
ss. 3, 6, 11, 79 ; County of Sussex Act, 1866 
(c. 37), s. 13 ; Annual Turnpike Acts Continuance 
Act, 1876 (c. cxciv), s. 10, 

2631. What is a county bridge.] — Highway Act, 
*835 (c. 60), provides for the repair of highways 
in a specified maimer not at the expense of the 
hundreds. By sect. 6, “ highways,” in the con- 
struction of the statute, “ shall be understood to 
mean all roads, bridges, excexit county bridges, 
carriageways, cartways,” etc. : — Held : ” county 
bridges” includes hundred bridges, & consot^uently 
hundred bridges are not highways under Highway 
Act, 1835, &, therefore, hundreds aw not relieved 
by that Act from liability to repair hundred 
bridges. 

Semble : even if hundred bridges were not 
included in ” county bridges ” hundreds would 
not bo relieved by Highway Act, 1835, from their 
liability to repair hundred bridges, as there are 
no negative words in the statute to relieve 
hundreds from that liability. 

County bridge is an expression not known to 
the law.’ It is merely a compendious way of 
speaking of a public bridge which the county is 
liable to repair (Bovill, C.J.). — R. v. Chart & 
Longbridge (Inhabitants) (1870), L. B. 1 
C. 0. R. 237 ; 39 L. J. M. C. 107 ; 22 I^. T. 410 ; 
34 J. P. 454 ; 18 W. R. 791 ; 11 Cox, 0. C. 502, 
C. 0. R, 

2632. Whether every bridge In a highway.] 

— ^The inhabitants of a county are bound to repair 
every public bridge within it, unless when indicted 
for the non-repair of it, they can show by their 
plea that some other person, or body politic or 
corporate, is liable ; & every bridge in a highway 
is, by Statute of Bridges, 1630-31 (c. o), taken to 
bo a public bridge for this purpose. Therefore 
whore Queen Anne, in 1708, for her greater con- 
venience in passing to & from Windsor Castle, 
built a bridge over the Thames at Datchet, in 
the common highway leading from London to 
Windsor, in lieu of an ancient ferry, with a toll, 
which belonged to the Crown ; Sc she Sc her 


PART XV. SECT. 1. 
t. What is a bridge,] — A bridge 
which crosses a river, except at oortam 
seasons when the water cuts old oom- 
muuioation between the bridge & the 
dry land, is none the less a bridi^ within 
Public Works Act, 1884, 89. 11 & 12, — 
HANaioRA (Mayor, Etc.) v. Ashley 
Road Distriot (1887), 6 N. Z. L, R. 
119.— N.Z. 

PART XV, SECT. 2, SUB-SECT. I.— 
A. (a). 

a. What is a eourdy bridge — Length 


fixed by statute .] — ^A structure for cross* 
ing a lake, with a wooden section 
243 feet lonypr spanning the waters at 
low water, & embankments at either 
end of 140 feet & 260 feet respectively, 
the whole width being covered at high 
water, is a bridge over 300 feet in 
length within Consolidated Municipal 
Act, 1003. B. 617 (a), whereby brld^ 
over that length may be declared 
county bridges . — Be Mud Laeb Brzdoe 
(1906), 12 0. L. R. 169.— CAN. 

b. .3 — A bridge held not 

to be a bridge over 300 feet in length, 
within Oonsolldated Municipal Act, 


1903, s. 617 (a), the ot. being of the 
opinion that the embankments at the 
ends of the 44 feet long wooden 
structure which spanned the creek wore 
not part of the bridge . — Be Williams - 
BUBO Township & unitkd Countiks 
OF Stormont, Dundas & Glbnoabby 
(1908), 16 O. L. Ji. 586; 11 O. W. R. 
235.— CAN. 

q. .] — A county Judge has 

no Jurisdiction to declare a bridge 
to be a county bridge unless it is of 
the greater lexmh than 800 feet : that 
means an existing bridge. — Mala- 
HAiDB Township Sc Elqin County 
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Seri, 2— Repair of bridges : Stib-scd, 1, A, (a), (h) 

successors maintained k repaired the bridge iiU 
3790, when, being in part broken down, the whole 
was removed. So the materials converted to the 
use o£ the King, by whom the ferry was re-estab- 
lished as before : — Held : the inhabitants of the 
county of Bucks, who, in answer to an indictment 
for tlie non-repa.ii* of that part of the bridge 
thirteen years afterwards, pleaded these matters, 
So traversed that the bridge was a common public 
bridge, were bound to rebuild So repair it. — R. 
V, Bucks (Inhabitants) (1810), 12 Bast, 192 ; 
101 E. R. 70. 

AnnnMion II. v. Southampton (1880), 17 Q. B. D. 

424. 

2633. .] — Tlie inliabitants of the 

county, being primd fade liable to repair all 
)ublic bridges within it, are therefore, as it seems, 
jound to repair an ancient horse bridge, unless 
they sliow that others are bound to repair the 
same. 

All public bridges are primd facie repairable 
by the inhabitants of the county without dis- 
tinction of foot, horse, or carriage bridge (Lord 
KT.LENBOR ouoir, O.J.). R. V, Salop County 
(iNiiABiTANTS) (1810), 13 East, 95; 104 E. R. 
303. 

Annotaiion :-^l/ierAL 11. v. SuHon Coldfield (1874), L. R. 

0 Q. B. 153. 

2634. .] — Ji, V. Southampton County 

(Inhabitants), Black Bridge, Sandown Bridge 
k Tinker’s Bridge Cases, No. 2787, post 

2635. Bridge alongside highway — Alterna- 

tive way In time of flood.] — A bridge used only on 
occasion of floods, So lying out of So alongside the 
i-oad commonly used : — J/cld : a public bridge, 
k the county liable to repair.- —R. v. Devon 
(Inhabitants) (1824), Ry. So M. Ill, N. P. 

2636. Liability of county — Unless contrary 
proved.] — (1) County liable to repaii* a bridge, 
unless they can charge a partiijular i)erson. 

(2) If a private person build a private bridge, 
which afterwards becomes a public convenience 
tlie whole county is bound to repair it. 

(3) The sessions cannot make an order for the 
repair of a highway ; for they have no jurisdiction 
but on presentment. 

(4) The inhabitants of the whole county cannot 
of their own authority change the bridge or high- 
way from one place to another for it cannot be 
without Act of Parliament {per Cur.). 

(5) Tf it [a rule of ct.] bo not obeyed an attach- 
ment may go against the inhabitants of the whole 
county k catcli as many as one can of them 
(Holt, C.J.). 

(0) This matter concerning the whole county, 
suggestion may be of any other county’s being 


next adjacent, So the venue shall come from thence 
for the necessity of an indifferent trial {per Cur.). — 
R. V. Wilts (Inhabitants) (1704), 0 Mod. Rep. 
.307 ; 1 Halk. 359 ; 3 Salk. 381 ; Holt, K. B. 339 ; 
87 B. R. 1040. 

Annotations :—-Aa (2) FoUd. H. «. Kent (1814), 2 M. & S. 

513. Aa to (t) Retd. Uliswdt v. Hart (1744), Willos, 508, 

As to (6) Apia. R. 0 . Cumberland (1795), C Term Rep. 194. 

2637. By prescription In tenure.] — 

If no one be bound bv tenure or prescription to 
repair a bridge, it shall bo repaired by the inhabi- 
tants of the county wherein it is situate. — R. v. 
Oxfordshire (Inhabitants) (1827), 1 B. & Ad. 
297, n. ; 5 L. J. O. S. M. C. 127 ; 109 B. R. 797. 
Annotation : — Consd. R. v. Derbyshire C842), 2 Q. B. 746. 

2638. .1 — Where a bridge has been 

built over a public liighway, prior to Bridges Act, 
1803 (c. 60), a county council can only avoid their 
commf)n law liability to repair the bridge by 
proving that the liability to repair it is cast on 
some other person than themselves. — A.-O. So 
Doncaster Rural District Council v. West 
Riding op Yorkshire County Council (1903), 
07 J P. 173 ; 19 T. L. R. 192 ; 1 L. G. R. 223. 

2639. .] — R. V. Birc'Ks (Inhabitants), 

No. 2032, ante, 

2640. .] — R. V. Salop County (Inhabi- 

tants), No. 203.S, ante. 

2641. .] — R. V. New Sarum (Inhabi- 

tants), No. 2077, post. 

2042. Bridge included in extended borough.] 

— R. V. New Sarum (Inhabitants), No. 2077, 
po.Ht. 

2643. Division of a county — Isle of Ely.] — 

R. V. Isle of Ely (Inhabitants), Old Bedford 
Bridge So New Bedford Bridge Ceases, No. 2705, 
post. 

2644. Isle of Wight.] — R. v. South- 

ampton County (Inhabitants), Black Bridge, 
Sandown Bridge So Tinker’s Bridge Cares, 
No. 2787, post. 

Alteration of boundaries.] Sub-sect. 1, G., 
post. 

Powers of county surveyor.] — Sect. 0, post. 

(6) Bridges super flumen vel cursum aqua*. 

2646. General rule.]--(l) The inliabitants of a 
county are bound by common law to repair 
bridges erected over such water only as answers 
the description of flumen vel cursus aquas ^ that is, 
water flowing in a channel between banks more or 
less defined, although such channel may be 
occasionally dry, So tlierefore, where the road by 
which a bridge was appi*oaciied passed between 
meadows which were occasionally flooded by a 
river, k for convenient access to the bridge a 
raised causeway had been made, having arches 
or culverts at intervals, for the passage of the 


(1917), 38 O. L. B. flOO ; 34 D. L. H. 
559.~-CAN. 

d. Independent of ap- 

proaches.] — Tho approaolies to a 
brldjffo arc indopondont of the brldffo 
Itaolf, & Hhould uot be ronfllderod for 
detomilninff tho length of the bridge for 
the purpoaoa declaring It a county 
bridge. — Re Ashfiblu Towj^suip & 
Huron County (1917), 38 O. L. R. 
538 ; 34 D. L. 11. 338.-43AN. 

e. Liability of county — Appeal from 
award — Repeal of ataJtuie — " Arbitra- 
tim per^iTig .**] — A township oorpn. 
obtained an award against a county 
corpn. under Consolidated Municipal 
Act, 1892, s. 533a, for part of the cost 
eo malntenanoo of certain bridges. Sc 
while an appeal against the award was 
Pending, 67 Viet. o. 60 (O.), repealing 
B. 533a, was passed : — Held : there was 
no arbitration pending *’ by reanoii 


of tlio appeal at tho time of the passing 
of the repealing Act. Idtfs. were 
entitled, notwithstanding the repeal of 
8. 533a, to recover the proportionate 
amount paid or agreed to be paid by 
them, to the date of the passing of the 
repealing Act. — ^Morris Township 
Corpn. v. Huron County Corpn. 
(1890), 27 O. li. 341.— CAN. 

f. Township bridge — User by neigh- 
bouring municipaiUies.] — lie MoNab 
Township Sc Rknpbkw County (1905), 
11 O. L. R. 180 ; 6 0. \V. H. 623.— 
GAN. 

g. Bridge situate in more 

than one counJty .] — Roads Sc Bridges 
(Bootland) Act, 1878, s. 88, applies to 
bridges locally situate in more than one 
county or burgh. — Olasoow (Provost) 
V. Hn.i:.HRAD Police Comrs. (1886), 
11 App. Cas. 699.— SCOT. 


PART XV. SECT. 2, SUB-SECT. 1.— 
A. (b). 

h. Abandonment by com%)any — 
Assumption by county.}— -A bndge 
built in 1857, by a joint stock co. over 
tlio Grand river, which separates two 
townsliips was destroyed by a storm, 
rebuilt in 1863, Sc kept in r^air since 
by tolls collected upon it. In 1873 it 
become out of repair Sc dangerous. Sc 
the secretary of the oo. wrote to the 
county conncll that the co. abandoned 
the bridge. The county having been 
indicted for not repairing it : — Held : 
tliey were not liable ; for by the 
statute then in force, 35 Viet. o. 33, 
8. 9, tho abandonment by the co. could 
only bo by bye-law ; Sc there having 
been no bridge there before, there was 
nothing for the ooimty council to 
resume. Sc tliey had refused to assume 
this bridge, which had become a public 
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flood water, which wore equally necessary to the 
S 1 "til® main bridge & the causeway ; — 

Held ; the inhabitants of the county were not 
TOUnd to repair such arches being at the dis- 
tance of more than 300 feet from the end of the 
'*’• OicpoiinsmBB (Inhabitants) 
i 1 ®- * Ad. 289 ; 8 L. J. O. S. K. B. 351 ; 
109 E. B. 794. 


.] — B. V . WiHTNEY (Inhabitants), 

No. 2650, post. 

, •] — A structure, 1275 feet in length, 

collated of forty-two arches, divided, at some | 
points, by a stone causeway, at otliers by the piers 
oniy. A common highway passed over it. A 
river flowed constantly under live of the arches 
at one end of the structure ; a brook flowed con- 
stantly under an arch at the opposite end. The 
other arches lay across meadow land ; the water 
flowed under all of them in times of flood ; & 
under most of them there was stagnant water at 
all^ times. The county had iminoniorially re- 
Iiaired the whole structure, Ac had rebuilt Ac 
widened several of tlie arches under which there 
was no constant stream. Points of the whole 
structure, other than the live ai’ches, Jiad been 
presented at different times, under the name of 
8. Bridge, by the grand jury, as out of r<*pair, 
& repaired thereupon by the county : — Held : 
upon these facts, the wliole structure must be 
deemed a bridge, repairable by the countv : there 
being no gencu'al rule of law that arches, under 
which there is not a constant running stream, 
cannot form a part of a county bridge. — It. v. 
Derbyshiuk (Inhabitants) (1842), 2 Q. B. 745 ; 
2 Gal. Ac Dav. 97 ; 11 L. J. M. C. 51 ; fl Jur. 

483 ; 114 E. R. 290. 

2648. Channel must be deflned — Channel occa- 
sionally dry.] — It. V. Oxi^oRDsiiiRE (Inhabitants), 
No. 2045, ante, 

2649. Repair of culverts — Not forming main part 
of brldge—Three hundred feet distant.]— It. v, 

Oxfordshire (Inhabitants), No. 2045, ante, 

2650. Whether structure bridge or culvert— 
Question of fact.] — If a judge at am priusy being 
pressed to say whether, upon the evidence before 
him, a particular struct uro comes within the 
description of a bridge, gives his oijinion on that 
point, as upon a question of fact, the alleged 
inaccuracy of such opinion is no ground for moving 
to set aside the verdict on account of misdirection. 
Upon a question, whether a particular structure 
be a bridge or a culvert, the fact of its being with- 
out parapets is not decisive. Nor the fact that it 
is built over water flowing in a channel between 
banks ; though nothing can be a bridge which is 
not built over such a flow of water. — R. v, 
Whitney (Inhabitants) (1835), 3 Ad, & El. 09; 
4 Nov. A: M. K, B. 591 ; 3 Nov. &> M. M. 0. 56 ; 1 


Har. & W. 147; 4 L. J. M. C. 86; 111 B. B. 
339. 

Annataiiona : — ^Beld. R. v. HaugUton (1853), 1 E. & B. 501 ; 

Cornwell v. Metropolitan Sowers Comrs. (1855). 10 Exch. 

771 ; R. V. Lancaster CJountr (1868). 32 J P. 711. 

2651. .] — A bridge has been built 

before Bridges Act, 1803 (c. 59), over a stream of 
water. The stream was never known to bo dry, 
but in the winter its depth only averaged 2t feet. 
It was part of a sheet of water crossing low land, 
& at tlio place where the bridge crossed it, it was 
confined by embankments to prevent it from 
overflowing the adjoining meadows. The judge 
left it to the jury whether this structure were a 
bridge over a stream of water, for, if so, it was not 
necessary that it should be for the convcnionco of 
Uio i)ublic under sects, of the Act, but the county 
were liable to repair it. — H. v, Gloucester 
(Inhabitants) (1842), Cor. & M. 506. 

2652. Absence of parapets.] — B. v, 

Whitney (Inhabitants), No. 2650, ante, 

2653. Question of degree.] — A certain 

cutting was made in a moss to drain off the water 
ill the reign of Elizabeth, by arrangement between 
the owneiH. Before 1812 a highway crossed it, 
Ai the water was conveyed in a wooden trunk 
two feet wide Ac deep under the surface. In 1812 
the highway was improved, Ac the wooden trunk 
converted into a solid culvert made of stone, & 
ill 1840 this again was replaced with a larger 
opening, square at the top, but similarly formed 
under Ac across the highway. Tlie parish repaired 
the highway Ac structure, but latterly a stinicture 
had been again made, enlarging the capacity so as 
to admit more water, Ac it was sought t>o moke 
the county liable for repairs ; — Held : it was a 
question of degree whether it was a culvert or a 
bridge, Afc it was not a bridge. — R. v, Lancaster 
County (Inhabitants) (1868), 32 J. P. 711. 

(c) Bridges built or repairable by Turnpike 
Trustees, 

2654. County liable for repair — Funds of trustees 
for repair— Power to levy tolls.] — R. v. West Riding 
UP Yorkshire (Inhabitants), No. 2666 , post, 

2655. Funds In hand.] — Indictment 

against a county for not repairing a bridge in a 

1 public highway. Plea, that by a certain Act of 
Parliament for amending this road, certain 
I trustees were directed to lay out the tolls tiiereby 
granted in repairing the roads, Ac were empowered 
to make Ac repair bridges ; that the bridge in 
question was erected by tlic trustees under Ac by 
viitue of that Act, Ac that the trustees were liable 
Ac ought to repair. Replication, thau the trustees 
were not liable to repair : — Held : the bridge 
being built for public purposes in a public highway, 
the common law liability to repair attached upon 


highway by dedication, tolls having 
boon imposod upon it. — R. v. Haldi- 
MAND County Cori»n. (1876). 38 
U. C. R. 366.— CAN. 


h. J — Ottawa & Gix)u- 

c'EssTRU Road CJo. r. Ottawa (City) 
(1H13), 24 O. W. R. 344 ; 4 O. W. N. 
1015 ; 10 D. L. H. 218.— CAN. 


1. Bridge between two comdies .} — 
Where a bridge is constructed over 
navigable waters, & connects two 
opposite shores lying in different 
(‘ountics, such bridge is between such 
two counties, & they are jointly 
answerable for its maintenance. — 
Ha^ld V. SiMCOE County (1868), 18 
O. 1*. 9.“-“^AN. 


m. Biver croasing boundary be- 
tween two municipaliliea .] — ^A stream 
caUed Black Creek crosses the rooid 
forming the boundary lino between the 


town.sldps of E. & D., & is crosHOd by a 
bridge on that road’ — Held: Black 
Creek is a river, within Municipal Act, 
s. 413 ; & the county corpu. wore 
liable for the bridge being out of 
repair. — ^M oHaudy v. Ellk’e Town- 
ship (1877), 1 A. R. 628 ; 30 U. C. R. 
546.— CAN. 

n. .1 — North DoRonKSTKw 

Township v, Middlrhkx County 
(1880), 16 O. R. 658.— CAN. 

o. Bridge wholly wUhin enurdy — On 
former covrdy boundary.] — The duty 
of maintaining a bridge over a river 
crossing the road on the former 
boundary line or deviation therefrom, 
& which is wholly in a county is cast 
upon that county alone. — V ictoria 
Count r v. I^etkrborouqh County 
(1888), 15 A. R. 617.— CAN. 

p. Width of river — IIow de- 


termined .] — The width of a river at 
the level attained after heavy rain & 
freshets each year, should bo taken 
into consideration in detennliilng the 
liability under R. 8. O. (1887J c. 184, 
B. 532 ; the width at ordinary high- 
water mark is not the tost of suoli 
liability. — New Hamburg Village 
CoBPN. V. Wateiuoo (Bounty Coupn. 
(1893), 22 8. C. R. 206.— CAN. 

q. Bridge between town tC’ 

township.] —A bridge crossing a river, 
the boundary between a town & 
township, became out of repair : — Held : 
Municipal Act (100,3), s. 618, as 
ainoudod by 0 Edw. Vll. c. 73, s. 20, 
Imposod upon the county the duty to 
maintain such bridge . — lie Pembroke 
Township & Renfrew County (1010), 
10 O. W. R. 454 : 21 O. L. R. 366 ; 
1 O. W. N. 927. -^AN. 
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Sect, 2, — Repair of bridges: Suh-sect. 1, A. (c) 6c 
id) i,, a, 6c Hi,] 

the inhabitants of the county as soon as it was built, 
ic the plea was clearly insufficient to exonerate 
them, os it did not aver that the trustees had funds 
adequate to the repair of the bridge. Sernble : 
if that fact had been averred & proved, still the 
county would have been primarily liable, & must 
Jiave taken their remedy against the trustees. 
— R. V, Oxfordshire (Inhabitants) (1825), 4 
B. & C. 194 ; 6 Dow. & Ky. K. B 231 ; 3 Dow. & 
Ky. M. C. 79 ; 3 L. J. O. S. K. B. 198 ; 107 E. B. 
1031. 

JnruitaHons -Digtd. R. v. IhIg of Ely (1850), 15 Q, B. 827. 

Bold. Little Bolton v, ii. (1843). 12 L. J. M. C. 104. 

2656. Replacement of old bridge by new — 

Increased user by public.] — A particular parish was 
bound by prescription to repair an old wooden 
footbridge used by carriages only in times of flood. 
About forty years ago ihe trustees of the turnpike 
road built on the same site a much wider bridge of 
brick, which had been constantly used ever since by 
all carriages passing that way. To an indictment 
against the county for not repairing this bridge ! 
— Held : a plea that tlio parish had immemorially 
r(»paired & still ought to repair the said bridge was 
not supported by evi^lence of the abo\e facts ; & 
the burden of repairing the new bridge must be 
borne by the county at large. — B. v, Surrey 
(Inhabitants) (1810), 2 Camp. 455. 

Annotation : — ^Distd. 11. v, K«‘nt (1811), 13 Kaut. 220. 

2657. County not liable for repair — Bridge not 
erected to satisfaction of county surveyor.] — 
Trustees appointed by a local Turnpike Act 
are individuals or private persons within Bridges 
Act, 1803 (o. 59), s. 5; &> & bridge erected by such 
trustees after the passing of the Act, but not under 
the direction or to the satisfaction of the county 
Hui'veyor, etc., is not a bridge which tho inhabitants 
of tlie county are liable to repair. — R, v, Derby 
County (Inhabitants) (1832), 3 B. A; Ad, 147 ; 
1 L.J.M. C. 15; llOE. R. 55. 

Annotation FoUd. North Staffordshlro Ry. v. Hanley 

Corpu. (lOOU), 73 J. P. 477. 

2658. Expiry of turnpike trust — Annual Turnpike 
Acts Continuance Act, 1870 (o. 73) — No actual repair 
by trustees.! — By a local Act of 1827 a road passing 
over a bridge was made repairable by trustees; 
but at no time was the bridge or its approaches 
actually repaired by them. The road became an 
t)rdinary highway. By another local Act of the 
same year a canal co. was empowered to make, 
maintain, & support bridges across their naviga- 
tion, provided no existing liability to repair a 
bridge not erected or altered by tho co. should be 
affected. The co. raised the surface of this bridge, 
without alteiing the structure, in order to give the 
approach to another bridge over their navigation 
the incline requu*ed by their Act. They did this 
without reference to the county surveyor or 
justices. By Annual Turnpike Acts Oontinuauce 
Act, 1870 (c. 73), s. 12, where a turnpike road shall 
have become an ordinary highway, all bridges 
which were previously repaired by the trustees of 
such turnpike road shall become county bridges, 
& shall be kept in repair accordingly ; — Held : 
by this alteration this bridge had not become 
repairable by tho canal co., & this general pro- 
vision of the last Act was not limited to those 
bridges erected by private expense, which alone 
were repairable by a county under Bridges Act, 
1803 (c. 69), s. 5 ; nor to bridges which had been 
actually repaired by trustees. — R. v. Somerset 
(1878), 38 L. T. 462 ; 42 J. P. 501, D. 0. 

AnnoUdim Reid. North Staffordahire By. v. Hanley 

Corpn. (1909), 78 J. P. 477. xiwuey 


2669. Addition to old bridge.] — An 

ancient bridge existed between county B. & coimty 
O., & H. was bound ralione tenures to repair it. 
Afterwards a turnpike trust was created, & the 
trustees repaired the road & approaches. The 
trustees finding floods on the B. side, added, 
apparently without authority, two new arches, 
thereby; extending tho bridge & approaches & 
improving the road. The now arches were wholly 
on the B. side, & within the county of B., the 
turnpike trust having ceased ; — Held : under sect. 
12 of above Act, the burden of repairing the new 
portion of the bridge was now on the county of B. 
— R. V, Buckingham County (1878), 43 J. P. 
176, D. 0. 

2660. Bridge situated within borough 

— Separate trusts for road & bridge.] — Where atoll 
bridge has been built, & a turnpike road made 
in connection with it under a local Act, on the 
termination of the period of the trust, though 
the bridge is within the boundaries of a municipal 
borough, it becomes such a county bridge under 
sect. 12 of above Act, as to make it repairable by 
the inhabitants of tho county, unless there is some 
Immemorial usage imposing a liability on the 
inhabitants of the borough to repair all bridges 
within its boundaries. 

A toll bridge was made over the B. river at W. 
for the purpose of connecting the back streets of 
W. with the county districts on the other side of 
the river. A turnpike road was made in connection 
with tho bridge ; both the road & the bridge were 
constructed under one Act. There were separate 
trusts of the bridge & the road, but the trustees 
of tho one were trustees of tlie other. This bridge 
was within the municipal boundaries of the borough 
of W. On the expiration of the trust the county 
repaired the road, but tho bridge was allowed to 
fall into disrepair. The county of D., in which 
the bridge was situated, was thereupon indicted 
for its non-repair, & was found guilty ; — Held : 
the county was rightly convicted ; & as there was 
nothing shown in the case to cast the liability to 
repair on the borough in which the bridge was 
situated, on the expiration of the period of the 
trust affecting the bridge, it became a county 
bridge repairable by the inhabitants of the county 
under sect. 12 of above Act. — R. v, Dorset 
(Inhabitants) (1881), 45 L. T. 308, D. 0. 

2661. Reconstructed bridge.] — About 

the year 1835, under the powers of a local Turnpike 
Act, a now turnpike road was constructed & was 
carried over a canal, now owned by pltfs., by a 
bridge erected by tho road trustees. This road 
ceased to be a turnpike road in 1876. The bridge, 
which was situate in a county borough, of which 
defts. were the liighway authority, replaced an 
accommodation bridge erected by pltfs.* pre- 
decessors in title. Owing to mining operations 
the bridge & the canal subsided, & pltfs., acting 
reasonably for the protection of the canal, raised 
the banks, with tho result that the level of the 
water came so near to the under-surface of the 
bridge that the latter became an obstruction to the 
navigation ; the bridge was also dangerous to 
traffic passing over it. In an action by pltfs. in 
effect to compel defts. to abate the nuisance, it was 
agreed between the parties that the bridge should 
be reconsteucted at its original level, the cost 
of the work to be ultimately borne by the parties 
according to their respective legal liabilities ; — 
Held: (1) upon the construction of the local 
Turnpike Act, the road & the bridge were repair- 
able by the road trustees, consequently by virtue 
of above Act the bridge hod become a county 
bridge dc was repairable by defts., 8c repair involved 
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reconstruction ; (2) inasmuch as the obligation to 
reconstruct did not authorise defts. to create a 
nuisance, they were liable for the cost of raising 
the bridge to its original level as well as for the 
cost of reconstruction ; (3) a report & an estimate 
prepared by the then surveyor to the road trustees 
with reference to the construction of the turnpike 
ro^ were in the circumstances admissible in 
evidence as entries made by a deceased official in 
the discharge of his duty. — North Staffordshire 
Ry. Co. V. Hanley Corpn. (1009), 73 J, P. 477 ; 
26 T. L. R. 20 ; 8 L. G. R. 375, C. A. 

(d) Bridges built by Private Individuals, 
i. In Existing Highway, 

2662. Public user & utility.] — R. v, Wilts 
(Inhabitants), No. 2636, ante. 

2663. .] — R. V, West Riding of Yorkshire 

(Inhabitants), No. 2786, post, 

2664. Dedication to public.] — R. v. West 

Riding of Yorkshire (Inhabitants), No. 2683, 
post. 

2665. Bridge built prior to Bridges Act, 

1803 (c. 69).] — R. V, Isle of Ely (Inhabitants), 
Old Bedford Bridge & New Bedford Bridge 


originated in the convenience & for the protection 
of the individual, but it still may be for public 
right (Lord Ellenborough, O.J.). — R. v, 
Northampton (Inhabitants) (1814), 2 M. & S. 
262 ; 105 E. R. 379. 

Annotation .—Ja to (2) Oonsd. Mercor v, Woodgato (1869), 

L. n. 6 Q. B. 26. 

2671. .] — (1) A bridge made by 

a private individual for his own benefit at an 
ancient ford, if useful to the public, is to be 
repaired by them, & not by the buildor {per Cur.). 

(2) The liability to repair a highway has not 
been made to depend upon the quantum of benefit 
(per Cur.). — Robbins v, Jones (1803), 16 0. B, 
N. S. 221 ; 3 New Rep. 85 ; 33 L. J. C. P. 1 ; 9 
L. T. 623 ; 10 Jur. N. S. 239 ; 12 W. R. 248 ; 143 


Annotationa : — Generally , Mentd. Gautret v, Efiferton (1867). 
L. ll. 2 O. P. 371 ; Hamlton v, St. Goorare, Hanover 
Square (1873). L. H. 9 Q. H 42 ; Sllverton v. Ma^iott 
(1888), 59 L. 61 ; Lane v. Cox (1896), 66 L. J. Q. B. 
193 ; Oavalior o. Pope, (1906J A. C. 428 ; RyalJ v. mdvell. 
fl914] 3 K. B. 135 ; Dobson v. Horsley, 11915] 1 K. B. 
634 ; Horridge v. Makinson (1915), 84 L. J. K. B. 1294 ; 
Bromley v. Mercer, 11922] 2 K. B. 126 ,• Falrman v. 
Perpetual Investment Bldg. Soo., [1923] A. C. 74. 


ii. Not in Existing Highway, 


Cases, No. 2705, post, 

2666. Erection for private benefit.] — 

(1) The county or riding is liable to the repair of a 
bridge built by trustees under a Turnpike Act, 
there being no special provision for exonerating 
them from the common law liability, or transferring 
it to others, though the trustees were enabled to 
raise tolls for the support of the roads. 

(2) If a bridge be of public utility, & used by 
the public, the public must repair it, though built 
by an individual : aliter if built by him for his 
own benefit, & so continued, without imhlic 
utility, though used by the public — K. v. West 
Riding of Yorkshire (Inhabitants) (1802), 
2 East, 342 ; 102 E. B. 399. 

Annotaitnns: — As to (1) Consd. R. v. Oxfordhliiic (1826), 

4 B. & C. 194 : n. V. Derby (1832), 3 B. & Ad. 147. A 8 

to (2) Consd. R. V. Isle of Ely (1850), 15 Q. B. 827 ; H. 

V, Southampton (1887), 19 Q. B. D. 590. Refd. R. v. 

St. Benedict, Oambridgo (1821), 4 B & Aid. 447. 

Generally, Reid. H. v. Now Sarum (1845), 7 Q. B. 941. 

2667. Access to works.] — K. v, 

G 1 .AMORGAN (Inhabitants) (1788), 2 East, 356, n. ; 
302 E. R. 405. 

Annotationa : — Consd. R. v. Southampton (1887), 19 Q. B. D. 

590. Reid. R. V. Cumberland (1795), 6 Term Rep. 19 1. 

2668. Substitution of bridge for ferry.] 

— R. V. Bucks (Inhabitants), No. 2632, ante. 

2669. Bridge over ford.] — Where a 

person about forty-five years back erected a mill 
& dam thereto for his own profit, per quod, he 
deepened the water of a ford through which there 
was a public highway, but the passage through 
which was, before the deepening, very incon- 
venient at times to the public, & the miller, after- 
wards built a bridge over it, which the public had 
ever since used ; — Held : the county & not the 
miUer were chargeable with the reparation. — ^R. 
V, Kent (Inhabitants) (1814), 2 M. 8. 513 ; 106 
E. R. 472. 

Annotations: — Distd. R. v, Eerrison (1815), 3 M. & S. 526. 

Dbtd. R. V. Isle of Ely (1850), 15 Q. B. 827. Consd. R. v, 

Southampton (1887), 19 Q. B D. 590. 

2670. .] — (1) Upon not guilty to 

an indictment against the inhabitants of a county 
for not repairing a public bridge, it is competent 
to defts. to give evidence of the bridge having been 
repaired by private individuals. 

(2) A bridge may be a public bridge, which is 
used by the public at all such times as are dangerous 
to pass through the river. 

The bridge, like many others, may have 


2672. Dedication & adoption— Question for Jury.] 

— (1) Upon the trial of an indictment against the 
inliabitants of a county for the non-repair of a 
bridge built by private owners, but not built in 
an existing highway, the true effect of the evi- 
dence as to the dedication to & the adoption of 
the bridge by the county is always a question for 
the jury. The fact that such a bridge is of public 
utility & is used by the public is not necessarily 
conclusive against the county on the question of 
liability, user & utility being only elements for 
consideration in determining that question ; but 
there need not, in addition to evidence of public 
user &, public utility, be i)j*oof of an overt act 
amounting to a formal adoption by a body cai)ablo 
of representing & binding the county. 

(2) Where a verdict of not guilty has been 
returned upon an indictment for non-repau’, a 
new trial will not be granted ; but under very 
special circumstances the ct. may order all pro- 
ceedings upon the judgment to be suspended, so 
as to give an opportunity for the question to bo 
again raised upon a frosh indictment. — R. v, 
Southampton County (Inhabitants) (1887), 19 
Q. B. D. 690 ; 56 L. J. M. C. 112 ; 57 L. T. 201 ; 
16 Cox, 0. C. 271 ; sub nom. R. v, IIampsiiirb 
(Inhabitants), 62 J. P. 52 ; 3 T. L. R. 712, D. C. 

Annotations A8 to (1) Reid. Campboll-Davys v. Lloyd 

(1901) 85 L. T. 59. As to (2) Oonsd. 11. v. N. E. Hy. 

(1901), 70 L. J. K. B. 548. 

2673. Public user Sc utility — How far conclusive.] 

— R. V. SouTHAMP'roN County (Inhabitants), 
No. 2072, ante. 

iii. Bridges built bejore or after 1803. 

See Bridges Act, 1803 (c. 69), s. 6 ; Bridges Act, 
1814 (c. 90), s. 2 ; Annual Turnpike Acts Con- 
tinuance Act, 1870 (c. 73), s. 12 ; Highways & 
Locomotives (Amendment) Act, 1878 (c. 77), 
8. 21 ; Local Government Act, 1888 (c. 41 ), ss. 6, 
109 (1). 

2674. Bridges Act, 1803 (c, 69)— -Bridge built 
after Act — Approval of county authority.] — By 

above Act no bridge thereafter to be erected or 
built, is to be repairable at the expense of the 
county, unless erected under the direction of tlio 
county surveyor, etc. This applies only ^ bridges 
newly built, not to a bridge merely widened or 
repaired since the passing of the Act. Trustees 
under a turnpike A^ having built a bridge across 



576 


HicmvAYS, Streets and Bridges. 


i^Wf, 2,~- liepair of hridijes : Suh-sccL 1, (cf) ui., 
iSrB.. D. &E. (a).l 

a stream, where a culvt^ii would have been 
suhicient, but a bridge is better for the public, 
tlio county cannot refuse to repair such bridge 
on the ground that it was not absolutely necessary. 
~ Ji. V, LANCAsniRE (Inhabitants) (1831), 2 
11. Ad. 813 ; 1 L. J. M. C. 1 ; 109 E. R. 1344. 

An^aicon .'—"RdldL, 11. v. Southampton (1852), 16 J. P. 

438. 

2675. .] — R. V. Derby County 

(Inhabitants), No. 2057, ante, 

2676. Bridge built before Act — Bridge 

repaired & widened.] — Before above Act there h^ 
been a public county bridge, which was of wood, 
resting on stone abutments. After that Act 
passed, the wooden pai"! of the bridge was, during 
a flood, caiTied sonu‘ distance down the river, but 
the stone abutments remained. Part of the 
wooden materials being afterwards collected 
together, were, with new materials formed into 
•i 1 part of a bridge, which was wider than 

if* had been before the flood, & placed upon the 
oM abutments. U^his was done at the expense 
of tlie parish, &; not under the du-ection of the 
county sui'veyor : - Held : this was not a bridge 

erected or built ” after the passing of above Act ; 
iV the inhabitants of the county were bound to 
repair it.— R. v, Devon (Inhabitants) (1833), 

? ^ 5 2 & M. K. B. 212 ; 1 Nev. 

A M. M. C. 223 ; 2 L. J. M. C. 74 ; 110 E. R. 832. 

Bridges built or repairable by turnpike trustee -- 
Expiry of turnpike trust.]*— iSVc Sub-sect. 1, A. (c), 
ante, 

li, Boroagh Council, 


Sec Municipal (’or])orations Act, 1882 (c. 50), 

pomtod by Clwudor till, a nm, clause, "‘*9 agreement with the tram: 


new bridges, or maintaining, repairing, or improv- 
ing any bridges so purchased, taken over, or 
erected, is a “ purpose for which the quarter 
sessions of the county ” were “ authorised to 
incur cost ** within sect. 35 (2) ; & consequently 
a quarter sessions borough, not being a county 
borough, but containing a population of ten 
thousand or upwards, which, by reason of its 
liability to repau’ the bridges within the borough, 
was at the passing of the Act exempt from con- 
tributing to the costs of the then existing county 
bridges, cannot be assessed to county contributions 
in respect of costs incurred by the county council 
in the exercise of any of the above-mentioned 
powers. — ^Bury St. Edmunds Corpn. v. West 
Suffolk County Council, [1898] 2 Q. B. 246 ; 
67 L. J, Q. B. 750 ; 78 L. T. 024 ; 62 J, P. 480 ; 
47 W. R. 16 ; 14 T. L, R. 430 ; 42 Sol. Jo. 623, 
D. C. 

C, Urban and Bural Highway Authorities, 

See Ihiblic Health Act, 1875 (c. 55), ss. 147. 148 ; 
Local Government Act, 1888 (c. 41), s. 79 (3) ; 
Local Government Act, 1894 (c. 73), s. 25. 

2679. Agreement with railway company- Repair 
of road over bridge —Bridge widened by tramway 
company — Liability of railway company.] -Under 
statutory powers confen*ed in 1869, resps. con- 
structed a railway through the parish of c(»i'tain 
highways being carried over the railway by a 
bridge constructed by resps. The roadways over 
the bridge & the approaches became repairable 
by resps. under Railways Clauses Consolidation 
Act, 1815 (c. 20), a. 46. In 1877 applts.* i)rc- 
decessors agreed with resps. to keep in repair the 
roads over the bridge & the approaches for a pay- 
ment by resps. of 151 0 a year. Applts.^ predecessors 
Ac applts. kept them in repair down to 1903. In 
1900 a tramway co. promoted a Bill for power to 


Will. 4, c. 04, s. 35, A .5 
^ 6 \\ill. 4, c. 76, s. 7, by the addition of a parish 
containing a bridge, wliich, 
unlil that tune, the county had repaired. Tliere 
was no evidence that the borough liad been used 
to maintain any bridges i—IIeld : the transfer 



New Mag. 
L. J. M. C. 
10 Jur. 170 ; 


way CO. that the latter sliould take over re-sps.’ 
liability with reference (inter alia) to the bridge 
Ac the approaches Ac should widen the bridge Ac 
keep in repair the road when so w idened. Api)lts. 
also made an agreement with the tramway co. 
that the tramway co. should not construct tlie 

of iho new drstrict 'did'not render the Wurii until 

luiblc to repair the bridge.- K. v. New Kahum had been caiaaed out 

aNHAi.iTATsr-rsi nvAK. -7 f? T» such maniKT as resps. miglit approve. After 

boDi tliese agreements had been entered into, the 
tramway eo.’s Bill was passed & under the Act 

of Parliament the bridge was taken down by Ac 

ynmUdilna^-lkm, U. r. Brorou (18H)) 15 u H 813- expense of the tramway co., Ac a new, 

h- New WindHor (1875), 34 L. T. 172 ; iL r. Monck larger, Ac wid(‘r bridge was erected, Ac the 
M«nt4’ appi*oaclies widened by the tramway co. to the 
. L New^a^. c-ad.. 410. satisfaction of ivsps., the new bridge being capable 
fit borough — Contribution to of taking four railw^ay tracks below it, instead of 

iRiift rn Government Act, two tracks as previously. Tiio tramway was duly 

cxercise by a county constructed Ac was opened on Apr. 1, 1903, Ac the 
nf A 4 conferred on them by sect. 6 road forming jiart of the higWay before the 

purchosmg or taking over existing widening took place became repaii^able by the 
Dwages not t hen b eing county bridges, or erecting tramway co. under Tramways Act, 1870 (c, 78). 

PART XV. SECT. 2, SUB-SECT. 

T. Hr idac dedicated to ptibiic — In 
JP(^a>d.}^Wh0T0 u 
unto cojinootiiipf two liitrhwaya was 
dedicatod to tho public & In pubUc uSS 
for a uiiml)or of years, forming pait of 
whieli houses had 
It was tho only 
sonH? ii 4 ooininunloatlon to tho 
^)utU. & lor nine or ton years had boon 
wj^lred by tho municipality out of tho 
public funds, although no byo-law 
o»t«bUshlng Jp ns- 
mumclpality 

wore bound to keep it in a proper state 


Y0BKV11.LE Viu.-vaK 
(1872), 22 C. P. 431.— CAN. 

s. Bridge crossing drainage work.] 
— I'AKiwoN V, BBoracsriiEAD Munku- 
r*\UTY, a»22) 3 W. \V. 11. 133 ; 70 
D. L. n. 294.— CAN. 

t. TJ'hcthcr liable to build new bridge 
— y’o replace bridge ckstroi/rd,)— There 
JH nothing at common law or in 
Muiiioipal Act, 1914, which imposes an 
obligation on the municipality to build 
a new bridge in the place of a bridj^ 
dcstroyod. — FiiiSuxB v. Township op 


a. Approach — Failure to provide 
guard.}-— Tho failure of a municipal 
corpn. to provide an adequate guard 
for the approach to a bridge at a place 
w'hore the narrowing of iho road " 
other conditions make such approach 
dangerous is a breach of its statutory 
duty to keep tlie hlgliway in repair. — 
Hastings County v, Clinton, [1924] 2 
D. L. R. 217 ; [1921] S. C. R. 195 ; 
affg. 63 O. L. R. 266.— <3AN. 

b. Boad Boards substituted for county 
councU .} — When a proportion of the 
cost of maintaining a bridge falls on 
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On Dec. 1, 1903, applts. in consequence of the 
substitution of a new bridge Sc the increase in the 
surface of the road declined to continue to repw 
the road under the agreement of 1877 Sc jpive notice 
to reaps, to repair the road over the bridge under 
Hallways Clauses Consolidation Act. 184.5, s. 46. 
Heaps, annually tendered to applts. £10 Sc all 
arrears under the agreement of 1877. Applts. 
summoned reaps, for neglecting to repair the road 
over the bridge & the approaches : — Held : in 
the circumstances the rebuilaing & widening of the 
bridge was, so far as resps. were concerned, the 
act of a paramount authority, namely, the tram- 
way CO., tmder their statutory powers ; resps.’ 
obligation so far as it had reference to the old 
roadway, was not altogether done away with ; 
the agreement of 1877 still stood ; any extra burden 
occasioned by the widening thrown upon the 
railway co. had to be borne by tlie tramway co. ; 
Sc the justices were right in dismissing the 
summons. — Teddington Urban Distrust C’ouncil 
V. London Sc South Western Hv. Co. (1910), 
102 L. T. 328 ; 74 J. P. 119 ; 8 L. Cl. R. 253. D. C. 


memorial public bridge, Sc that the inhabitants 
of A. had been used, etc., from time whereof, etc., 
to repair the said bridge. Plea, not guilty. On 
! the trial it appeared that the inhabitants had 
repaired an immemorial public bridge, but that, 
in one year, within memory, they had widened 
the roadway of the bridge from 9 to 16 feet : — 
Held: whether the added part wore repairable 
by the township or not, there was no variance 
between the indictment & the evidence. 

(2) Senifile : the township was liable to repair 
the added paH. 

(3) In an indictment against inhabitants, every 

inhabitant is a party, whether rated or not,^ Sc 
a parish cannot relieve a party from his liability 
in a case of this sort, by not putting him upon the 
rate (Pattbson, J.).-— H. v. Addbrbury East 
(Inhabitants) (1843), 5 Q. B. 187 ; 1 Dav. Sc Mer. 
324 ; 13 L. J. M. C. 9 ; 2 L. T. O. 8. 118 ; 8 J. P. 
375 ; 7 Jur. 1035 ; 114 E. R. 1219. , . 

Annotaiioti: — -CkneraUj/t Mentd. H. v, Vickery (1818), 8 

New Sobs. Gas. 193. 

2685. Consideration.] — R. v. West 

Hiding op Yorkbhire (INHABITANTS), No. 2786, 


D. Hundred^ Township and Parish, 

See Bridges Act, 1814 (c. 00), s. 2 ; I^ocal Govern- 
ment Act, 1888 (c. 41 ), s. 3 (1). 

2680. Hundred — Prescription — Increase of area.] 
— ^A hundred may be charged by i)rescription with 
the reparation of a bridge ; this, although it 
appears that, by a statute within time of legal 
memory, one of the townships parcel of the 
hundred was then annexed to it. — H. v. Oswestry 
(Inhabitants) (1817), 6 M. & 8. 301 ; 105 E. R. 
1278. 

Annotation: — Mentd. U. v. St. Martin, Now Sarnm (1810), 
9 Q. B. 241. 

2681. Custom & usage.]— -A hundred or 

parish may bo usage Sc custom be chargeable to 
the repair of a bridge erec'ted within it (Lord 
Eltjenborough, C.J.). — R. v, Ecclesfielu 
(Inhabitants) (1818), 1 B. & Aid. 348 : 106 E. K. 
128. 

Annotation : — Gonad. R. v. West Uldinpr of Yorkshire 
(1821), 4 B. & Aid. 623. Befd. U. v. New Saruiu (184.')), 
7 Q. B. 941. Mentd. G. W. Ry. v. Denchworth Suiveyois 
of Highways (1861), 25 J. P. 342 ; Freeman v. Road 
(1863), 4 B. & S. 174 ; R. V. Ashby Folville (1866), L. R. 
1 Q. B. 213 : R. v. Kollett (1875), L. R, 10 Q. B. 469; 
R. V. Central Wingland (1877), 36 L. T. 798 ; Brocklo- 
bank v. Thompson, [1903] 2 Gh. 344. 

2682. Effect of Highway Act, 1835 (c. 50), 

s. 5 — Liability of parish.} — R. v. Chart Sc Long- 
bridge (Inhabitants), No. 2631, ante. 

2683. Townships — Prescriptive liability — Old 
bridge enlarged.] — Where to an indictment 
against a riding for not repairing a public carriage 
bridge, the idea alleged that certain townships 
had immcmorially used to repair the said bridge ; 
evidence that the townships had enlarged thi» 
bridge to a carriage bridge, which they had before 
been bound to repair as a foot bridge, will not 
support the plea. Where townships have so 
enlarged a bridge which they were before bound 
to repair as a foot bridge, they shall still be liable 
pro raid. Where an individual builds a bridge 
which he dedicates to the public, by whom it is 
used, the county are bound to repair it. — R. v. 
West Riding of Yorkshire (Inhabitants) 
(1787), 2 East, 363, n. ; 102 E. R. 403. 

Annotations :—CoiiM6. R. r. Surrey (1810), 2 Camp. 455. 

Apia. R. V, Middlesex (1832), 3 B. & Aid. 201. Refd. 
R. V, Adderbury East (1813), 5 Q. B. 187. 

2684. .] — (1 ) An indictment 

charged that there was, in township A., an im- 


2686. Ratione tenur®.] — An indictment 

stated that an ancient bridge, situate within the 
parishes of Machynlleth 6c Ponnogocs, was out of 
repair, & that the inhabitants of the said parish 
of Ponnegoes 6c town of Machynlleth aforesaid, 
from lime immemorial, by rc‘ason of the tenure of 
certain lands in the said parish of Pennegoes & 
town of MaehynUeth, have repaired the bridges : — 
Held : upon error, the indictment was bad, 
because it did not appear tliat the bridge was 
situate witliin the town, Sc therefore the inliabitants 
of the Umn were not liable, unless a special con- 
sideration were shown ; & hero no sufficient con- 
sideration was shown, inasmuch as the inliabitants 
could not hold land, & therefore could not be liable 
by reason of tenui'e. — U, v, Machynlleth (In- 
habitants) (1823), 2 B. 6c G. 166 ; 3 Dow. Sc Ry. 
K. B. 388 ; 2 Dow. & Ry. M. 0. 91 ; 107 E. K. 345. 
Annotation: — Consd. R. v. Bishop Auckland (1834), 1 Ad. & 

Kl. 744. 

2687. Parish— Custom & usage.] — U. v, Ec cles- 
pibld (Inhabitants), No. 2681, ante, 

2688. .] — ^A parish may be indicted 

for non-repair of a bridge, without stating any 
other ground of liability than immemorial usage. — 
R. V. IlENDON (Inhabitants) (1833), 4 B. Ad. 
628 ; 2 L. J. M. 0. 55 ; 110 E. B. 502. 

Annotation : — Mentd. Bradley v, JainoB (1853), 13 C. B. 822 

2689. .J — R. V. Ely (Inhabitants) 

(1871), 3r).J.P. Jo. 277. 

2690. Highway Act, 1835 (c. 60), s. 5.] — 

R. V, Chart & Longbuidge (Inhabitants), No. 
2631, ante, 

H, Individuals, 

(a) In General, 

2691. Prescriptive liabiiity — Corporate body.] — 

Though a charter of Edward VI., granted upon the 
recited prayer of the inhabitants of the borough 
of Stratford-upon-Avon, “ that tlie King would 
esteem them, the inhabitants, worthy to bo made, 
reduced, & erected into a body corporate Sc 
politic ” ; Sc tliereupon proceeding to “ grant,” 
without any word of confirmation, ” unto the 
inhabitants of the borough, that the same borough 
should be a free borough for ever thereafter ” ; 
Sc then proceeding to incorporate them by the name 
of the bailiffs Sc burgesses, etc, ; would, without 


a county where Counties Act, 1876, 
is suspended, the Minister lor Public 
Works can apportion tho cost among 

J. — VOL. XXVI, 


the various Road Boards substituted 
In place of the County Council, but 
cannot charge any ol the cost upon 


Borough Councils. — Rangiora (Mayor, 
ETC.) e. Ashley Road District (1887), 
6 N. Z. L. R. 119.—N.2. 

P P 
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Sect, 2. — Repair of bridges: Svb-sect, 1, E, (a) 

m 

more, imply a new incorporation : yet where the 
same charter recited that it was an ancient boi-ough 
in which a guild was theretofore founded & 
endowed with lands, out of the rents, revenues, & 
profits of which a school & an alms-house were 
maintained, & a bridge was from time to time kept 
up & repaired ; wMch guild was then dissolved, 
& its lands lately come into the King’s hands ; &> 
f uHher reciting that the inhabitants of the borough, 
from time immemorial, had enjoyed franchises, 
liberties, free customs, jurisdictions, privileges, 
exemptions, & immunities, by reason &> pretence 
of the guild & of charters, grants, confirmations 
to the guild, otherwise, which the inhabitants 
could not then hold & enjoy by the dissolution of 
the guild & for other causes, by means whereof 
it was likely that the borough h its government 
would fall into a worse state without speedy 
remedy : &> thereupon the inhabitants of the borough 
had prayed the King’s favour for bettering the 
borough & govt, thei’eof , & for supporting the great 
charges wliich from time to time they were bound to 
sustain, to be deemed worthy to be made, etc., 
a body corporate, etc., &> thereupon the King, 
aftcir granting to the inhabitants of the borough 
to be a corpn., as before stated, granted them the 
said bounds & limits as the borough & the juris- 
diction thereof from time immemorial had ex- 
tended to : & then the King, “ willing that the 
alms-house & scliool should bo kept up & main- 
tained as theretofore,” without naming the bridge, 

” & that the great charges to the borough Ac its 
inhabitants from time to time incident, might be 
thei'eafter the bettor sustained Ac supported, 
granted to the corpn. the lands of the late guild : 
& it further appearing by pai'ol testimony, as far 
back as living memory went, that the corpn. had 
always repaired the bridge : — Held : taking the 
whole of the charter & the parol testimony together, 
(1) this was a corpn. by prescription, though 
words of creation only were used in the incorpora- 
ting part of the charter of Edward VI. ; (2) the 
burden of repairing the bridge was upon such 
rescriptive corpn., during the existence of the guUd 
efore that charter ; (3) though the guild, out of 
their revenues, had in fact repaired the bridge ; 
which was only in ease of the coron., Ac not ratione 
tenurcc ; Ac the corpn. were still bound by pre- 
scription, At not merely by tenure ; Ac therefore 
a verdict against them upon an indictment for 
the non-repair of the bridge, cliarging them aa 
immemoriaJly bound to the repair of it, was sus- 
tainable. — K. V, Stratfokd-upon-Avon Corpn. 
(1811), 14 East, 348 ; 104 E. R. 036. 

Annotatiema: — Aa to (1) Befd. Newcastle -upon -Tyno, 

Master Pilots Ac Seamen v. Hamond (1848), 12 L. T. O. S. 

161. Aa to (2) Bafd. Topper v. Nichols (1861), 18 0. B. 

N. S. 12 1 . Aato idi) Oomi. u. v. Blnuiugham Ac Gloucester 

Ry. (1842), 3 Q. B. 223. 

2692. Toll bridge — Right to toll tor maintenance 
of bridge — Bridge out ot repair — Ferry established.^ 

— ^An Act of 20 Geo. 2, aftir reciting that it would 
be for the convenience of the inhabitants of the 
counties of Surrev Afc Middlesex that a bridge should 
be built across the Thames from W. to S., enacted 
that it ” shall Ac may bo lawful for 8., his heirs Ac 
assigns, to build the said bridge.” Ac it was 
further enacted, ” that for Ac in consideration of 
the great charges Ac expenses S. his heirs, or 
assigns, would be at, not only in building the 
bridge, but also in erecting Ac Tnjft.iiifiA.iniTi£r j other 
matters necessary to be erected, etc., it Mhitll Ac 
may be lawful for the said S., his heirs & assigns, 
from time to time to take ” certain tolls by way 


of pontage for every person, carriage or horse 
passing the bridge. Ac after reciting that it may 
^ppen that the bridge may receive such damage 
as to be dangerous or impassable, it further 
iuacted that it such case ” it shall Ac may be 
awful ” to S., his heirs Ac assigns, to set up a ferry 
across the river as near the bridge as conveniently 
may be, & take for the passage over the ferry the 
pontage granted by the Act, “ provided that the 
ferry shall not continue longer than is necessary 
for repairing or rebuilding the bridge.” The 
bridge was made cxtra-parochial, Ac was not to be 
deemed a county bridge so as to make either 
Surrey or Middlesex liable to repair it. A sub- 
sequent Act of 20 Geo. 3, after reciting that by 
the former Act certain tolls Ac powers had been 
granted to 8. to build the bridge, & that it had 
been accordingly built Ac passable for many years, 

Ac that it is now in a ruinous condition, & if not 
jffectually repaired or rebuilt would be manifestly 
to the inconvenience of the public, Ac that M. 
was the sole proprietor, Ac had proposed to 
effectually repair or rebuild it, Ac that the pontage 
granted under the former Act had been found by 
experience greatly inadequate to the expense of 
building Ac keeping in repair the same, enacted 
that it should be lawful to M., liis heirs & assigns, 
to take, under this Ac the former Act, certain 
increased tolls. The bridge having been built 
under the first Act, the public constantly used it, 
Ac the proprietors for the time being took the tolls 
Ac exercised the powers of the two Acts, Ac did all 
the necessary repairs until the year 1859, when the 
principal arch fell in, Ac the bridge became im- 
passable. On this deft., the present proprietor 
of the bridge, set up a ferry, Ac took, Ac continues 
to take, the tolls authorised by the two Acts : — 
Held : upon the true construction of the two 
statutes, although there was no duty expressly 
imposed, yet, inasmuch as the taking of the tolls 
was on condition Ac in consideration of building Ac 
maintaining the bridge, deft., at least as long 
as he remained proprietor Ac took the tolls, was 
bound to reinstate the bridge Ac maintain it in a 
state practicable for passage. When the parties 
agree that if judgment be given for pltf., a 
mandamus may issue, this means if the ct. think 
fit tliat it shall do so. — Niciioll v, Allen (1862), 

1 B. Ac 8. 034 ; 31 L. J. Q. B. 283 ; 6 L. T. 699 ; 
10 W. R. 741 ; 121 E. R. 962, Ex. Ch. 

AnTwtaiiona : — Coxuld. Winch v. Thames Conserrators 
(1872), R. 7 C’. P. 458. Reid. Guest v. Poole & Bourne- 
mouth By. (1870), L. B. 5 C. P. 553 ; II. v. Maidenhead 
<^rpn. (1882), 51 L. J. <i. B. 444. 

2693. Charity fund for repair — Repair by public 
authority — Reimbursement from charity trustees.] 

— By a deed of feoffment of Mar. 4, 1676, one 
11. conveyed certain land to feoffees to the use & 
behoof of the reparation of, among other things, 
TJ. Bridge, Ac by an order of May 7, 1851, it was 
declared that the trustees were bound to set apiirt 
a third of the annual rents & profits of the charity 
estate for this purpose, any surplus to be accumu- 
lated. As the result of two private Acts of Parlia- 
ment of 1846 Ac 1881, Ac an agreement between 
the justices Ac the 8. comrs., part of the existing 
B. Bridge was a swing bridge, constructed to 
open to allow traffic on the river to pass to As fro. 
By virtue of these Acts Ac this agreement the comrs. 
were bound to keep in repair the opening portion 
of the bridge. Havii:^ spent a sum of over £200 
in 1909 on these repairs the comrs. claimed to be 
reimbursed by the trustees of the charity out of 
the funds accumulated in their hanos. The 
county council objected to the fund being applied 
for the benefit of the comrs. on the ground that 
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the swing bridge was on a different footing to the i 
rest of the bridge : — Held : (1) the repaw done by | 
the comrs. were reparations of the bridge & the i 
fund was by the terms of the feofbnent applicable 
to such reparations, though the burden of repair 
had been oast by the legislature on a public body ; 
(2) the opening portion of the bridge was part of a 
bridge of special construction & the trustees wore 
bound to keep the whole bridge in repair so far 
as the charity funds applicable for the purpose 
sufficed. — Be Hall's Charity, Severn Combs, r. 
Charity Trustees & Worcestershire County 
Council (1911), 76 J. P. 9 ; 28 T. L. B. 82 ; 10 
L. a. B. 11. 

2694. Bridge under control of drainage com- 
missioners — Repair of bridge not “ drainage work.'*] 

— ^By Somersetshire Drainage Act, 1877 (c. xxxvi), 
applts. exercised an exclusive jui'isdiction over the 
arterial drainage of separate & distinct river valleys 
in Somersetshire, including the valley of the river 
P. Besps. were a drainage district Doard & had 
exclusive jurisdiction over the non-arterial drainage 
of the lands in the district of the P. reaching to & 
Including the L. Bridge. That bridge had existed 
from early times & carried the high road connecting 
Exeter, Taunton, Batli, & other populous places. 
Before 1839 the bridge consisted of nine arches 
so constructed as to impede the flow of water down 
stream, until 1839, the bridge & the roadway over 
it were repaired by the L. corpn. In Mar. 1839, 
an agreement was made between that corpn. & 
the “ Company of Proprietors of the P. Naviga- 
tion,” a CO. which was incorporated by Parrott 
Navigation Act, 1836 (<;. ci), hereinafter called 
“ the CO.,” whereby the corpn. agi*eed to pay 
£600 towards the expenses to be incurred by the 
CO. in building a now bridge over the P. The co. 
erected the new bridge, & the money was duly 
paid. Sect. 10 of Parrett Navigation Act, 
1839 (c. xxxvii), empowered the co. to make & 
levy certain tolls on all goods carried to or through 
or beyond L. Bridge if the co. pulled down the 
old bridge & rebuilt it with not more than three 
arches, so as to allow a freer & easier passage of 
the water so as to give a carriageway & a foot- 
way of a certain width, provided that ” after the 
completion of the said bridge the said co. shall at 
all tunes thenceforth, at their own costs & charges, 
keep the same bridge & the roadway over the 
same in good & sufficient repaii*.” By Somerset- 
shire Drainage Act, 1877 (c. xxxvi), ss. 117, 118, 
the whole undertaking of the co., together with all 
its powers & liabilities, was transferred to applts., 
& by sect. 121 they were empowered to use the 
undertaking for the drainage of lands within their 
jurisdiction & to abandon the user of the under- 
taking for the purpose of navigation together 
with the power of levying tolls. By s. 2, the 
expression “ drainage work ” was deflned as 
including ” all works which the comics, or district 
board have power to execute or acquire authority 
over under the Act.” By s. 32, the powers of 
the comrs. & of the •district board extended to 
” maintenance of existing works ” & included the 
repairing of all bridges : — Held : the repair of the 
roadway over the bridge was not ” drainage 
work ” within the Act of 1877, & applts. were not 
entitled to recover the cost of repairing it from 
resps. — SOMEBSETSHIBE DRAINAGE COMRS. V, 
liANGPORT Drainage Districjt Board (1919), 89 
L. J. K. B. 273 ; 122 L. T. 378 ; 84 J. P. 19 ; 18 
L. G. B. 87, D. C. 

2695. Bridge over fen drain — Discretion of com- 
missioners to repair.] — Certain comrs. for draining 
of fen land were appointed under a local Act of 
the reign of George if., & their powers extended by 


an Act of the reim of George III., passed in 1801. 
In 1873 they sold certain land adjoining a bridge 
which crossed one of the drains forming part of 
their drainage system, but not, as was foimd as a 
fact, any pa^ of the soil of the bridge. In that 
year they repaired the bridge, they again re- 
paired it in 1902. Pltf. was the present owner of 
the land sold in 1873, & in 1902 the then owner was 
the sole comr. : — Held : pltf. had failed on the 
facts to prove any liability in the comrs. to keep 
the bridge in repair if in their dberetion they no 
longer though it necessary to do so. — Tuck v. 
Upwell, Outwell, Denver & Welnby Drain- 
age Comis. (1922), 87 J. P. 97 ; 21 L. G. B. 17. 

2696. Covenant to repair — Until bridge ** taken 
over " by local authority — What amounts to 
“ taking over.**] — Public Health Act, 1875 (c. 65), 
s. 4, defines sti’eet ” as including “ any highway 
... & any public bridge, not being a county 
bridge, Sl any road. ...” 

By a deed made in 1900 one G. obtained libei'ty 
to construct a bridge over a watercourse belonging 
to two canal cos. & to carry a road thereover, & 
he covenanted to repair & maintain the biidge 
until the road & bridge were ” taken over ” by 
the local authority. In 1915 the local authority 
by a notice under sect. 162 of the above Act, 
declared the road which passed over the bridge 
to be a highway repayable by the inhabitants at 
lai*ge Ac the road thereupon, by sect. 149, became 
vested in the local authority. No steps were 
taken by the local authority to declare the bridge 
to be a county bridge : — Held : the local authority 
had ” taken over ” within the meaning of the 
covenant not only the road but the fabric of the 
bridge, Ac therefore that no obligation now vested 
upon G. or his representatives to repair & main- 
tain the bridge.— Bkoent’s Canal Ac Docks Co. v. 
Gibbons, [10251 1 K. B. 81 ; 94 L. J. K. B. 46 ; 
132 L. T. 631 ; 89 J. P. 4 ; 41 T. L. B. 12 ; 69 
Sol. Jo. 195 ; 22 L. G. B. 759. 

Bridge built by individuals — Adopted by county.] 
— See Sect. 2, sub-sect. 1, A. (d), c/n/c. 

(6) Liability ratione ienuree, 

2697. Grant of land by Crown.] —Stratford 
Bridge Case (1316), 2 M. Ac S. 520, n. ; 1 Boll. Abr. 
368; 105E. B. 474. 

Annotations : — ^Distd. Jl. I'. Yorkshire West Hiding (1770), 

6 Burr. 2591. Consd. 11. v. Kent (1814), 2 M. & S. 513 ; 

R. V. Isle of Ely (18.50), 4 New Sess. Oaw. 222 ; Esher & 

Dittons U. 0. V. Marks (1902), 71 L. J. K. B. 309. 

2698. .] — B. V. Stratford-upon-Avon 

Corpn., No. 2691, a^Ue. 

2699. Divided estate.] — Indictment against a 
coimty for not repairing a bridge. Plea, that J. is 
liable ratione tenurce. The plea not sustained by 
evidence that the estate of J. was part of a 
larger estate, which part J. purchased of the former 
owner, who retained the rest in his own hands, Ac 
as well before the purchase as since has repaired 
the bridge. But where in such case the county 
was found guilty, the ct. gave leave to stay the 
judgment upon payment of costs until another 
indictment was preferred in order to try the 
liability. — B. v. Oxfordshire (Inhabitants) 
(1812), 16 East, 223 ; 104 E. B. 1073. 

Annotation Mentd. R. v. Wandsworth (1817), 1 B. & Aid. 

63. 

2700. Unincorporated inhabitants — Parish.1 — 

B. V. Machynlleth (Inhabitants), No. 2686, ante. 

2701. Must be immemorial.] — An indictment 
for non-repair of a road or bridge on a liability 
raiume ienurcBt cannot be sustained where it 
appears that the tenement on which the liability 
is charged originated within time of legal memory. 

P P 2 
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Sect. 2. — Repair of bridges: Sub-sect. 1, E. (b) & 
(r) L & iL I 

It is essentail to prove the liability from time 
out of memory (Tindai., C,J,). — v. Hayman 
(1829), Mood. & M. 401, N. P. 

Annotatiom: — Consd. R. Turwoston (1850), 10 Q. B. 100. 

Befd. R. V, Isle of Ely (1860), 19 L. J. M. C. 223. 


2702. Enlarged bridge— Footbridge added.] — 

To an indictment against the inhabitants of a 
county, for the non-repair of a footbridge, they 
pleaded that it was parcel of a carriage bridge, 
which A. was bound to repair rafione tenurcB. 
Replication admitted the liability of A. to repair 
the carriage bridge, but denied that the foot- 
bridge was parcel of the same ; whereupon issue 
was joined. The evidence was, that the carriage 
bridge mentioned in the pleadings had been built 
before 1119, & that certain abbey lands had been 
ordained for the repairs of the same, & the pro- 
prietors of those lands, of which those mentioned 
to be held by A. were part, had always repaired the 
bridge so built. In 1736 the trustees of a turnpike 
road, with the consent of a certain number of the 
proprietors of the abbey lands, constructed a 
wooden footbridge along the oui^side of the parapet 
of the carriage bridge, partly connected with it 
by brick work & iron pins, & partly resting on the 
fetime work of the bridge ; — Held : this (being the 
footbridge mentioned in the indictment) was not 
jjai'cel ot the carriage bridge which A. was bound 
by tenure to repair, &. the county was liable to 
repair the footbridge. — R. v, Middlesex (In- 
habitants) (1832), 3 B. & Ad. 201 ; 1 L. J. M. C. 
10; llOE. R. 76. 

^innotatums : — ^Ezpld. R. v. Addorbury East (1843), 6 Q. B. 

]S7. Distd. R. V. Southampton (1852), 16 J. P. 438. 

2703. Liability of owner or occupier — Infant 
owner — Guardian occupier.] — An infant, whose 
guardian is in the occupation of the estate, & in 
rc'ceipt of the rents & profits, is not liable to the 
repaii* of a bridge ratione icnurcp^ either as owner 
or occupier. The guardian in socage is such an 
owner & occupier as to bo liable to the discharge 
of that & other obligations to which the land is 
subject. Qu. : whether the owner of an estate, 
in respect of which a liability to repair arises, not 
being in the occupation, is liable to be indicted, 
or whether the indictment must be against the 
occupiers. — R. v, Sutton (1836), 3 Ad. & El. 697; 
1 liar. Ac W. 428 ; 6 Nev. & M. K. B. 363 ; 4 
L. J. K. B. 216; 111 E. R. 640; subsequent 
proceedings (1838), 8 Ad & El. 616. 

Annotation : — ^Reld. Russell r. Shonton (1842), 3 Q. B. 449. 


2704. Covenant by lessee.] — At common 

law, the liability to repaii* bridges ratione tenurce 
is thrown ultimately on the owner, as between 
him Ac the occupier of the land. 

Where a lessee of lands, of which the owners 
were liable to the repair of a bridge ratione tenurce^ 
covenanted to pay his rent “ free & clear of all 
taxes Ac deductions, parliamentary or parochial,’* 
Ac by certain local Acts it was provided, that the 
owners of these lands might hold meetings, & 
make at such meetings rates Ac assessments on 
the lands, for the purpose of such repair : — Held : 
such a rate was not a parliamentary or parochial 
tax ; Ac the occupier was not liable to pay it, in 
addition to his rent. — ^Baker v. Greenhill (1842), 
3 Q. B. 148 ; 2 Gal. Ac Dav. 436 ; 11 L. J. Q. B. 
161 ; 6 Jur. 710 ; 114 E. R. 463. 

Annotations: — Oonsd. Cuckfleld R. D. C. t>. Gorlnff, [1898] 
1 O. B. 806. Mentd. R. v. Ayloabury-with-Walton (1846), 
9 Q. B. 261 ; R. v. Kent JJ. (1860), 24 “ 


son t). Lemworth (1868), L. 'R, 
Neale (1871), L. R. 6 C. P. 240. 


J. P, 710; Thomp 

3 C. P. 149 ; Jeffrey v. 


liOrd of the manor — Division of manor.] — 
See Copyholds, Vol. XIII., p. 18, Nos. 99, 100. 


(c) Bridges necessitated by Interference toUh 
Highway. 
i. In General. 


2705. Private purpose interfering with public 
right — Liability for maintenance.] — The Isle of 
Ely is included in Statute of Bridges, Ac therefore 
its inhabitants are primd facie liable at common 
law to repair the bridges situate within it ; Ac 
may be indicted in the same form as ordinary 
counties. The general rule as to bridges built 
prior to Bridges Act, 1803 (c. 59), is, that if a 
private person erects a bridge, Ac it becomes useful 
to the county in general, the county shall repair 
it. — ^But where an act rendering a bridge necessa^, 
though authorised to be done, is done primarily 
for private purposes, Ac interferes with the public 
right, Ac the public user, from which public benefit 
is inferred, is referable only to that act, because 
made necessa^ by it, the authority to do the act 
in question is conditional only on the party 
maintaining the public right in the same state 
as before it was interfered with. — R. v. Isle op 
Ely (Inhabitants), Old Bedford Bridge At 
New Bedford Bridge Cases (1850), 15 Q. B. 
827 ; 4 New Mag. Oas. 128 : 4 New Sess. Cas. 
222 ; 19 L. J. M. C. 223 ; 16 X. T. O. S. 412 ; 14 
J. P. 512 ; 14 Jur. 956 ; 4 Cox, 0. 0. 281 ; 117 
E. R. 671. 


Annotations : — Oonsd. R. v. Southampton County (1886), 
17 Q. B. D. 424. Distd. A.-0. v. Oxford Canal Navigation 
(1903), 72 L. J. Ch. 285. Consd. Hertfordshire County 
Council V. Now River Co.. [1904] 2 Ch. 513. Expld. Hert- 
fordshire County Council v. G. E. Ry., [19091 2 K. B. 403; 
Macclesfield Corpn. v. G. O. Ry. (1911), 104 L. T. 728. 
Oonsd. Sharpness New Docks & Gloucester 5c Birmingham 
Navigation Co. v. A.-G., [1915] A. C. 654. Expld. A.-G. 
V. G. N. Ry., [1916] 2 A. C. 356. Reid. R. v. 6. W. Ry. 
(1867), 32 J. P. 2i ; R. v. Kitchener (1873), L. R. 2 C. C. R. 
88 . 


2706. .] — Hertfordshire County 

Council v. Great Eastern Ry. Co., No. 2778, post. 

2707. Bridge over mlU stream.] — 

Stratford Bridge Case (1310), 2 M. & S. 620, n. ; 
1 Roll. Abr. 368 ; 105 E. R. 474. 

Annotations : — ^Distd. R. v. Yorkshire West Riding (1770), 
5 Burr. 2594. Oonsd. R. v. Kent (1814), 2 M. & S. 518 ; 
R. V. Isle of Ely (1850), 4 New Sess. Cas. 222 ; Esher & 
Dittoiis U. C. V. Murks (1902). 71 L. J. K. B. 309. 

2708. .] — R. V. Kent (Inhabi- 

tants), No. 2009, a 7 iie. 


ii. Bailway and Canal Bridges. 

2709, Presumption of liability.] — When there is 
a public duty to be done for the benefit of the public 
at the cost of some one, the fact that there is a 
public body found for a long period doing that duty 
gives rise to a presumption that the body were 
rightly so doing it (Pollock, B.). — Be Ipswich 
& Stowmarket Navigation Ac East Suffolk 
County Council (1897), 13 T. L. R. 190 ; 41 
Sol. Jo. 267, D. C. 

2710. Canal or navigation bridge — In place of 
ford.] — R. V. Kent (Inhabitants), No. 2669, ante. 

2711* •] — A canal co. authorised by an 

Act of Parliament to make the river Bain navigable, 
Ac to make Ac enlarge certain navigable cuts, Afc 
build bridges Ac other works connected with the 
navigation, having for their own benefit made a 
navigable cut Ac deepened a ford which crossed the 
highway, & thereby rendered a bridge necessary for 
the passage of the public, which was accordingly 
built at the expense of the co. in the first instance, 
are bound to maintain the some ; Ac the burden 
of repair cannot be thrown upon the inhabitants 
of the county parts of Lindsey, in the county of 
Lincoln. — R. v. Lindsey (Inhabitants) (1811), 


14 East, 317 ; 104 E. R. 623. 

Annotations : — Diitd. R. r. Oxfordshire (1825), 4 B. & C. 
194. €k>iisd. R. V. Isle of Ely (1850), 15 Q. B. 827. ApUL 
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Hertfordfihl^ro County Council t. G. E. Ry., [1909] 2 K. B. 

Maooleafleld Corpn. «. G. C. Ry., [1911] 
2 K. B. 628^; A.-G. v, G. N. Ry., [1916) 2 A. C. 356. 
Held. Lyme Regis Corpn. v. Henley (1832), 3 B. & Ad. 77 ; 
^on. (1843), 7 J. P. 498 ; R. v, G. W. Ry. (1867), 32 J. P. 
21 : Sharpness New Docks & Gloucester & Birmingham 
Natation Co. u. A.-G., [19151 A. C. 654. Mentd. J^aruaby 
r. Lancaster Canal Co. (1838). 7 L. J. g. B. 258 ; R. v. 
Bristol Dock Co. (1841), 2 Ry. & Can. Cas. 599. 

2712. Over cut in highway.] — Where cer- 

tain persons & their successors were authorised, by 
Act of Parliament, to make a river navigable, 
& to cut the soil of any persons for making any 
new channel, etc., by virtue of which they cut 
through a highway, & rendered it impassable, & 
a bridge was built over the cut, over wliich the 
public passed, & whicli liad been repaired by the 
proprietors of the navigation : — Held : the pro- 
prietors, & not the county, were liable to repair. — 
K. V , Kerrison (1816), 3 M. & S. 620 ; 106 E. B. 
708. 


Anriomiona <Coiild. R. u. Isle of Ely (1850), 15 Q. B. 827. 
^Id. Oliver u. N. E. Ry. (1 874), L. R. 9 Q. B. 409. Gonad. 
BCerttordsbire Coimty Council v. Now River Co., [1904] 
2 Ch. 513 : Hertfordshire County Council v. G. E. Ry., 
[19091 2 K. B. 403 ; Macclesfield Corpn. v. G. C. Ity. 
[1911J 2 K. B. 628 ; SharpuesB Now Docks & Gloucester 
Ac Birmingham Navigation Co. v. A.-G., 11915] A. C. 654 ; 
A.-G. t>. G. N. Ky. ,[1916] 2 A. C. 350. Befd. Lyme Regis 
Corpn. V. Henley (1832), 3 B. Ac Ad. 77 ; 11. v. Wilson 
(1852), 18 Q. B. 348 ; K. v. Chart Ac Longbridgo (1870), 
39 L. J. M. C. 107 ; Tuck v. Unwell, Outwell, Denver & 
Wcliiey Drainage Comrs. (1922), 87 J. P. 97. Mentd. 
R. V. Bristol Dock Co. (1841), 2 lly. Ac Can. Cas. 599 ; 
Holford V. Bailey (1849), 13 Q. B. 426. 


2713. Recovery of cost of repair.] — 

A canal co., the predecessors in title of defts., 
acting under powers conferred upon them by a 
private Act of Pai'liament, made a canal, At in so 
doing cut through an old lughway, wliich they 
carried by a new bridge over the canal. The 
roadway of the bridge having fallen out of repair 
Ac become dangerous, pltfs., who were the highway 
authority for the district, called upon defts. to 
do the necessary repairs to the roadway, Ac, 
upon their refusal to do so, did the work themselves 
Ac brought this action to recover the cost thereof 
from defts . ; — Held : (1) upon the true construc- 
tion of the sects, of the i^rivaie Act defts., Ac not 
pltfs., were liable to repair the roadway over the 
bridge as well tis the fabric of the bridge itself ; 
(2) pltfs., being under no legal liability to repair 
the roadway, had acted as mer(j volunteers in 
doing the repairs, Ac could not ix'covcr from defts. 
the cost so incurred by them. — Macclesfield 
Corpn. v. Great Central By. Co., [1911] 2 K. B. 
528; 80 L. J. K. B. 884; lUl L. T. 728; 75 
J. P. 369 ; 9 L. G. B. 682, C. A. 

Annotations : — Befd. SharpnesH New Docks & Gloucester 

& Birmingham Navigatiou Co r. A.-G., [1915] A. C. 654 ; 

A.-G. V. G. N. Ry., [1916J 2 A. C. 356. 


2714. Increased burden of traffic — Since 

bridge built.] — Held : whether or not a bridge was 
sufficient at the time it was built, a co. were bound 
to maintain a bridge sufiicient with reference to 
present state of circumstances, Ac the jury were 
warranted in finding a bridge to be insufficient 
which, when open, left an unfenced gulf in the 
liighway, into which a person passing along the 
road without any fault of his own, was liable to 
fall. 

It is perfectly clear what is the common law 
obligation of persons who make canals of this kind. 
They may make a bridge but common sense points 


out it must bo a proper bridge Ac fit for travelling 
over ; Ac that if we were now discussing what kind 
of bridge it ought to bo 1 should say a bridge 
suitable to the present state of society. . . . 
To hold that the same bridge wliich would suffice 
formerly will do so now would be contrary to 
reason Ac good sense (Martin, B.). — ^Manley v. 
St. Helens Canal Ac By. Co. (1858), 2 H. Ac N. 
840 ; 27 L. J. Ex. 159 ; 6 W. B. 297 ; 167 E. B. 
346. 

Annotations: — Oolisd. G. C. Ry. v. Hewlett, fl916] 2 A. O. 
511. Befd. Kearns v, Gordwainers’ Oo. (1859), 6 C. B. 
N. S. 388 ; A.-G. v. Oxford Uanal Natation (1903), 
72 L. J. Ch. 285 ; Sharpness Now Docks Sc Gloucester Sc 
Birmingham Navigation Co. tj. Worcester Corpn., A.-G, v. 
Sharpness New Docks Sc GlouooHtur & Birmingham 
Navigation Co., [1913] 1 K. B. 422. Mentd. Vaughan 
V. TalT Vale Ry. (1858), 3 H. Sc N. 743 ; Blrkett v. White- 
haven Jimction Ry. (1869), 28 L. J. Ex. 348 ; Hardoastlo 
V. South Yorkshire Ry. Sc River Dun Co. (1859), 4 H. & N. 
67 ; Cowley v. Sunderland Corpn. (1861), 6 H. &; N. 665. 

2716. .] — ^A dock co. being 

required by statute to build such good Ac substantial 
bridges for carriages, horses, & passengers over 
their cuts as they should deem necessary, Ac for 
ever to keep the same in good repair, built bridges 
sufficient to carry the traffic of the district as it 
then existed. Subsequently manufactories wore 
established on a tract of land inclosed by their 
cuts, in which large boilers Ac engines of twenty 
tons weight Ac upwards were constructed, which 
the bridges were insufficient to carry ; — Held : 
on rule for mandamuHi tbe statute did not impose 
upon the co. the duty of providing bridges sufficient 
to carry such traffic. — B. (on the prosecution 
OP Poplar Board op Works) v. East Ac West 
India Hock Co. (1888), 60 L. T. 232 ; 53 J. P. 
277 ; sub nom. He East Ac West India Dock Co., 
5 T. L. B. 151, D. C. 

Annotation : — ^Distd. Birmingham Canal Co. v. Hickman 
(1891), 7 T. L. R. 646. 

2716. — .] — An Act passed in 

1791 empowered a canal co. to make a canal Ac 
provided that tlie co. should not make the canal 
across any highway until they should at their 
own proper charges have made such bridgt*s over 
the canal Ac of such dimensions Ac in such mann(»r 
as the comrs. appointed under the Act should 
adjudge proper, Ac that *ill such bridges should 
“ from time to time be supported, maintained, Ac 
kept in sufficient repair ” by the co. The canal, 
wliich was completed in 1812, was made across 
several highways in an urban district, Ac the co. 
made bridges over the canal in accordance with the 
reejuirements of the comrs. to carry such highways. 
In an action by the A.-G., at the relation of the 
urban authority, against the co. for a declaration 
that they wore liable to keep the bridges in repair 
so as to be sufficient to bear the traffic which might 
reasonably be expected to pass along the highways 
carried over the canal by the said bridges, having 
regard to the present character Ac needs of tlie 
district : — Held : the co. wore only liable to keep 
the bridges in repair in the condition in wlucli 
they were made in accordance with the require- 
ments of the comrs. — Sharpness New Docks Ac 
Gloucester Ac Birmingham Navigation Oo. v, 
A.-G., [1916] A. 0. 654 ; 84 L. J. K. B. 907 ; 112 
L. T. 826 ; 79 J. P. 305 ; 31 T. L. B. 254 ; 59 
Sol. Jo. 381 ; 13 L. O. B. 663, H. L. ; revag, S. 0. 
suit nom, A.-G. v. Sharpness New Docks Ac 


PART XV. SECT. 2, SUB-SECT. 1,— 
E. (0) ii. 

2714 i. Canal or nafnaation bridge — 
Increased burden of tra^ — JSince bridge 
6wiB.]— •A.-G. (Down County Council) 
V , Laoan Navigation Co., [1923] 1 
I. R, 91.— IR. 


0 . Statutory aulTwrUy — To in- 

tersect road aXUjvxmces with canals ,] — 
An irrigation oo. having obtained 
authority by statute to cross road 
allowances met with on Its route : — 
Held: it was bound to build at its 
own cost tho necessary bridges where 


its canals intersected the road allow- 
ances Sc rendered them impassable. — 
U. V, Albkrta Ry. Sc Irrigation Co., 
[1912] A. C. 827.— CAN. 

d. Railway bridge — lAabUUy of 
municipal corporation — On default of 
railway company. ] — ^N otwlthstanding 



582 


Highways, Streets and Bridges. 


Sect. 2. — Repair of bridges: Stth-seci, 1, E, (c) ii., 
F.. G., H. I . (g) <fe (6).] 

Gloucbsteh & Birmingham: Navigation Co.> 
[1914] 3 K. B. 1, 0. A. 

AnmdaiioM A-G. G. N. Ry.. [1916] 2 A. C. 356 ; 

A.-G. for Ireland t>. Latran NavigatJon (Jo.. [19241 A. C. 

877. Worsboroiufh U. D. C. v. Barnsley Rrittbh 

(Jo-op. Hoc. (1914). Ill L. T. 429 : Butt e. Weston-super- 

Mare U. 0.. [1922] 1 A. 0. 340. Mentd. Weldon v. Smith, 

[1924] A. 0. 484. 

2717. .] — By a special Act passed 

in 1843 a canal co. was created to take over & 
manage a canal in Ireland, & the undertake 
included a bridge constructed before the passing 
of the Act to carry a public road over the canal. 
This bridge had since been maintained by the 
canal co. in a state of repair sufficient to carry the 
ordinary traffic of the (iistrict as existing at the 
datcj of the passing of the Act, but not sufficient 
to carry the ordinary traffic of the present day, 
o\nng to the increase in amount & the variation 
in character of such traffic, &; as a consequence 
part of one of the retaining walls of the bridge 
collapsed. The road authority of the district 
claimed to recover from the canal co. tlie expense 
of rt'pairing the retaining wall. The special Act, 
by s(»ct. 62, provided that the co. should at all 
times during the continuance of the Act maintain 
& keep the navigation, & all bridges, sluices, 
drains, locks, weirs, banks, dams, roads, towing 
paths, & other ways belonging thereto, & all 
works, bridges, viaducts, preservation, retaining, 
& other walls, fences, & embankments upon or 
connected with all county or other roads made 
& constructed by the co., & all works to be there- 
after executed for the improvement thereof, 
“in good & substantial & serviceable repair, & 
in an efficient state for all the purposes thereof, 
Ac of the traffic on the same n'spoctively : — Held : 
upon the true construction of sect. 02, the only 
obligation imposed on the co. was to maintain the 
bridge in a state of repair sufficient for the ordinary 
traffic at the date of the passing of the Act. — 
A.-G. FOR Ireland v, Jaoan Navigation Co., 
[1924] A. 0. 877 ; 93 L. J. P. 0. 241 ; 131 L. T. 
771 ; 88 J. P. 162 ; 22 L. G, K. 569, U. L. 

2718. Part of bridge converted to swing 

bridge.] — A common & public bridge existed over 
the river K. as part of the highway, when a statute 
authorised a navigation co. to improve the naviga- 
tion & to alter bridges, etc. Under this Act part 
of the old bridge was converted into a swing 
part, so as to admit the navigation under & 
through it. The parish up to 1832 had repaired 
that part of the oridge which was fixed, & the 
navigation co. repaired then & since the swing 
part, the public using the bridge as a highway. 
The use of the swing part did not affect the 
stability or increase the repairs necessary to the 
fixed part. The highway over the fixed part of 
the bridge having become ruinous & in need of 
repair i-^Held : the navigation co. were not liable 
to an indictment for non-repair of such part, 
the liability continuing the same as before the 
statute which authorised the swing part to be 
made. Qu, : if the navigation co. would be bound 
to repair the swing part of the bridge. — R. v. 
Great Western Ry. Co. (1867), 32 J. P. 21. 

Approaches St roadway.] — See Sect. 3, sub- 
sect. 2, B., post, 

2719. Railway bridge — Increased burden of 
traffic — Railway Clauses Consolidation Act, 1845 


(c. 20), s. 46.] — Where a public highway is carried 
over a railway by means of a bridge constructed 
under the provisions of above Act, the railway co. 
is liable to maintain the bridge in the condition 
as to strength in relation to traffic in which it was 
at the date of completion, but is not liable to 
improve St strengthen the bridge to make it 
sufficient to bear the ordinary traffic of the distric.^ 
which may reasonably be expected to pass over it 
according to the standard of the present day. — 
A.-G. V. Great Northern Ry. Co., [19161 2 A. C. 
356 ; 85 L. J. Oh. 717 ; 1 15 L. T. 235 ; 80 .T. P. 
337; 32 T. L. R. 674 ; 60 Sol. Jo. 665; 14 
L. G. R. 997, H. L. 

Annotations : — Comd. A.-G. for Ireland v. Lagan Navigation 
(Jo^ 11924] A. C. 877. Befd. Weston-snpor-MaK? U. O. 
V, Butt, [1919] 2 Ch. 1. 

Approaches St roadway^] — See Sect. 3, 

sub-sect. 2, B., post. 

Liability of undertakers to build bridge.] — See 

Railways. 

F, Steduiory Companies, 

See Hub-sect. 1, E. (c) ii., ante. 


G, Alicraiion of Boutidaries of Local AuthoriUes, 

2720. Extension of boundary — Liability of autho- 
rity acquiring new area — City,] — If a new district 
is added to a city, the inliabitants of the city must 
repair the public bridges within such district. — 
R. V, Ht. Peter’s York JJ. (1706), 2 Ld. Raym. 
1249 ; 92 E. H. 323. 

Annotation: — Consd. R. w. New Saruni (1845), 7 Q. B. 941. 

2721. .] — The King, by letters 

patents, may enlarge the boundaries of a c;ity. 
K. B. has concurrent jurisdiction with the sessions 
about repairing bridges. 

There is nothing in the notion about distinguish- 
ing between jurisdiction & charge, for certainly 
both must go together (per Cur.). — R. v, Norwich 
City (Inhabitants) (1719), 1 Htra. 177 ; 93 

E. R. 458. 

Annotations: — Conid. R. v. New Sanim (1845), 7 Q. B. 941 ; 

R. V, Southampton CJounty (1886), 17 (i. B. l). 424. Befd. 

R. V. Cumberland County (1795), 6 Term Rep. 194. 

2722. Borough.] — R. v. New Sarum 

(Inhabitants), No. 2677, ante, 

2723. County.] — By 13 Geo. 3, c. 78, 

8. 24, power is given to a single justice to present 
any highway or bridge out of repair. Bridges Act, 
1803 (c. 69), enacts that all matters & things in 
13 Geo. 3, c. 78, contained relating to highways 
shall be extended to county bridges as fully 8^ if 
they were repeated & re-enacted therein. High- 
way Act, 1835 (c. 50), expressly w^peals 13 Geo. 3, 
c. 78, leaving untouched Bridges Act, 1803 
(c. 59), & by sect. 99 abolished all presentments 
for non-repair of highways. By the interpretation 
clause (sect. 6) “ highway ” is not to include 
county bridges : — Held : the power conferred by 
Bridges Act, 1803 (c. 59), on a single justice of 
presenting a coimty bridge is not repealed by 
Highway Act, 1836 (c. 60). — R. v, Brecon (In- 
habitants) (1849), 16 Q. B. 813 ; 3 New Mag. Cas. 
141 ; 3 New Hess. Cas. 434 ; 18 L. J. M. C. 123 ; 
13 L. T. O. S. 89; 13 J. P. 680 ; 13 Jur. 422; 117 
B. R. 665. 


Annotations : — Befd. R. V, Glamorganshire JJ. (18W), 13 
Q. B. 661 ; R. v, Estoourt (1855), 24 L. T. O. S. 299. 
1lentd.R. V, Smith (1873), L. R. 8 Q. B. 146. 

2724. UablUty under local Act.]— 

A bridge at B. was partly within coimty S. & 


any liability which may be oast by 
statute ui>on a railway co. to maintain 
& repair a bridge Sc its approaches by 
means of which a highway is carried 


over their railway, such highway is 
still a public highway, & comes within 
Municipal AotTlt. B, O., 1887, o. 184, 
B. 521, St the municipal corpn. are not 


absolved from liability for default, if 
any, of tee railway oo, — M b ad v, 
Etobiookb Township St Grand Trunk 
Ry. Co. (1889), 18 O. R. 438.— CAN. 
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partly within county D. By a local Act the 
expenses of maintaining it were to be borne in 
equal moieties by the respective county rates. B. 
was an urban sanitary district paitly within 
the two counties. Under Local Government 
Act (c. 41), s. 60 (1) (6), B. became wholly included 
in county S. : — Held : on a case stated under 
Local Government Act, 1888 (c. 41), s. 29, notwith- 
standing this, the local Act remained in force, 
& both counties were still liable to pay equally 
for repairs. — Ee Staffordshire & Derbyshire 
County Councils (1890), 64 J. P. 566, D. C. 

2725. Creation of county borough — Liability of 
new authority.] — K. v. Southampton County 
(Inhabitants), No. 2766, poe/. 

//. New and Improved Bridgea, 

See Sect. 3, posL 

1, Enforcement of Liability, 

(а) In General, 

See Statute of Bridges, 1530-31 (c. 5), s. 1 ; 
Statute of Bridges, 1702 (c. 12), ss. 4, 5 ; 6 & 6 
Will. & Mar. c. 11, s. 5 ; Local Government Act, 
1888 (c. 41), ss. 34, 78, 79. 

2726. Jurisdiction of courts — Sessions — On pre- 
sentment.] — K. V, Wilts (Inhabitants), No. 2636, 
ante, 

2727. & King's Bench — Concurrent 

Jurisdiction.] — R. v, Norwich City (Inhabitants), 
No. 2721, ante, 

2728. Change of venue.] — R. v, Wilts (Inhabi- 
tants), No. 2636, ante, 

2729. Disobedience to order to repair — Attach- 
ment — Against inhabitants.] — H. v, Wilts (In- 
habitants), No. 2 136, ante. 

See, generally. Contempt of Court, Vol. XVI., 
pp. 6 et seq, 

2730. Costs of repair — Order for payment— 
ValicUty.] — R. V , Barnsey (1725), Sess. Cas. 
K. B. Ill ; 93 E. R. 113. 

2731. Imposition of fine.] — The ct. of quarter 
session cannot impose move than one fine for non- 
repair of a bridge. — R. v, Machynlleth (Inhabi- 
tants) (1821), 4 B. & Aid. 469 ; 106 E, R. 1009. 

2732. Presentment — By single Justice.] — R. v, 
Brecon (Inhabitants), No. 2723, ante, 

.] — Sec, now, Local Government Act, 1888 

(c. 41), s. 78 (3). 

2733. Certificate for costs — Frivolous defence.] — 

R. V , Merionethshire (Inhabitants), No. 2746, 
post. 

Inspection of books.] — See No. 2754, post, 

(б) Indictment, 

See Statute of Bridges, 1630-31 (c. 5), s. 1 ; 
Statute of Bridges, 1702 (c. 12), ss. 4, 5 ; 6 & 6 
Will. 35 Mar. c. 11, s. 5 ; Local Government Act, 
1888 (c. 41), ss. 34, 78, 79 ; &, generally. Criminal 
Law, Vol. XIV., pp. 202 et seq, 

2734. Defence^peclai plea as to persons alleged 
liable to repair.] — Information for not repairing an 
ancient bridge. The plea must directly answer 
or traverse that it is not an ancient bridge, & show 
who is bound to repair. — ^Langfobth Bridge 
Case (1634), Cro. Car. 365 ; 79 B. R. 919. 
Annotation Held. H. v. Kent (1814), 2 M. «r S. 513. 

2736. .] — (1) The county being primd 

fade liable for the repair of a public bridge cannot, 


on an indictment for non-repair, without special 
plea, escape liability by casting the burden upon 
some other body. 

(2) On an indictment for the non-repair of a 
bridge the ct. admitted in evidence an ancient 
map purporting to have been made by one C. a 
person of repute in connection with maps & surveys, 
proof being given of the custody from which it 
came. Semble : the map would have been admis- 
sible oven without proof of the custody from which 
it came. The ct. also admitted two maps pur- 
porting to liave been made by the King's Geo- 
grapher, without proof of the custody from which 
they came ; but refused to admit a copy of an 
old minute book which came from the custody 
of the bridge reeves of another bridge in the same 
neighbourhood as the bridge in question. — R. v, 
Nori«x)LK County Council (1910), 26 T. L. R. 
209. 

2736. In respect of public bridges.] — An indict- 
ment for not repairing “ a common bridge situated 
in a certain common footpath is good without 
stating that it was in the King’s highway : but 
the sessions have no power by Statute of Bridges, 
1630-31 (c. 6), with respect to private bridges 
not common in the highways unless they are 
public nuisances & tlien they liavo jurisdiction. 

An indictment lies not for non-repairing a 
bridge except it be in a highway (Holt, C.J.). 
— R. V. Saintipf (1704), 6 Mod. Rep. 256 ; Holt, 
K. B. 129 ; 2 Ld. Rayra. 1174 ; 1 Salk. 869 ; 
87 E. R. 1002. 

2737. In respect of private bridges — Only If non- 
repair a nuisance.] — R. v. Saintipf, No. 2730, ante, 

2738. Variance between allegation & proof — 
Public user of bridge —Proof of limited user only.] — 

A bar across a public bridge kept locked except 
in times of flood, is conclusive^ evidence that the 
public have only a limited right to use the bridge 
at such times, A if an indictment for not keeping 
it in repair, states that it is used by the King’s 
subjects, “ at their free will & pleasure ” the 
variance is fatal. — R. v, Buckingham (Marquib) 
(1816), 4 Camp. 189, N. P. 

Annotaiimi : — Beld. II. r. Lyon (1825), 5 Dow. & Ily. K. B . 

497. 

2739. Non-repair of ancient bridge— Bridge 

widened at recent date.] — R. v, Adderbury East 
(Inhabitants), No. 2684, ante, 

2740. Removal by certiorari— Private person 
charged — Statute of Bridges, 1702 (c. 12). | — 
Certiorari may be ^nted where private persons 
ore charged to repair a bridge. 

[Above] Act extends only to bridges where the 
county is charged to repair {per Cub.) — R. v, 
Hamworth, Staffs (Inhabitants) (1731), 2 Stra. 
900 ; 93 B. R. 927. 

2741. Repair of county bridge— Statute of 

Bridges, 1702 (c. 12).] — (1) Sect. 6 of above Act 
has not taken away from the Crown the power of 
removing by certiorari an indictment for not re- 
pairing a county bridge. 

(2) Qu, : whether the same persons who are 
bound to repair a bridge are also bound to widen 
it, if the exigencies of the public should require 
it. — Cumberland (Inhabitants) v, R. (1803), 3 
Bos. & P. 354 ; 127 B. R. 193, H. L. 

Annotaiiotis : — Aa to (1) Retd. R 

333; R. ©. Oxfonlshire (1825) 

As to (2) Oonsd. H. V, Surrey 


. V, AUod (1812), 15 East, 
, 3 L. J. O. S. K. B. 198. 
(1810), 2 Camp, 455 ; U. 


PART XV. SECT. 3, SUB-SECT. 1.— 

I. (a). 

•. Action for damagea — Time limit,} 
— An action to recover damages sus- 
tained by reason of the neglect of a 
municipal oorpn. to keep in repair, 


the approaches to a bridge, where the 
bridge &. approemhes are under the 
jurisdiction of one muniolpallty only, 
must he brought within three mouths 
after the damages have been sustained. 
— Johnston v, Nbihon Township 
(1890), 17 A. R. 16.— CAN. 


PART XV. SECT. 2, SUB-SECT. 1,— 

. I. (b). 

t General mZe.}— Where a county 
council Is liable to repair a bridge, 
the proper remedy is by indictment, 
not mandamus. — He Jamieson Sc 
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Sect, 2. — Repair of bridges: Svb-aect, 1, I. (h) ' 

(r); stib-sect, 2, A. & B, (q).] 

V. Devon (1825), 7 Dow. & Ry. K. B. 147 ; M'Kinnon 

V, Penson (1863), 8 Exch. 319. 

,] — See, generally. Crown Practice, 

Vol. XVI., pp. 406-412, Nos. 2610-2708. 

2742. Stay of Judgment — Further proceedings.] — 
li. V, Middlesex (Inhabitants) (1813), 1 B. & 
Aid. 04, n ; 100 E. R, 24. 

Annotaiions :—Con%d, H v, WandHworth (1817), 1 B. & 

Aid. 03 ; K. v, N. E. Ry. (1901). 70 L. J. K. B. 548. 

2743. .]— Tho ct. is reluctant to stay 

judgment on an indictment for not repairing a 
bridge. They will not stay it generally, but only 
till further order ; & if trial of another indictment 
not proceeded in with all despatch, judgment will 
be given. — li, v. SouTiiAMirroN (Inhabitants) 
(1818), 2 Cliit. 216. 

2744. .] — R. V, Norfolk County 

Counc il (1910), 74 .1. P. Jo. 113, 1). C. 

2746. Parties indictable — Every inhabitant — 
Whether rated or not.] — R. v, Adderbury East 
(Inhabitants), No. 2084, ante, 

2746. Costs — Where defence frivolous — High- 
way Act, 1773 (c. 78), s. 64 — Effect of Highway 
Act, 1835 (c. 60).J — (1) The clause as to costs in 
Highway Act, 1773 (c. 78), was substantially re- 
enacted in Bridges Act, 1803 (c. 69), with reference 
to coufity bridges, & therefore was not repealed 
when Highway Act, 1836 (c. 60), repealed, in 
general teiins, Highway Act, 1773 (c. 78). 

(2) Tlic judge who tries an indictment for non- 
repair of a bridge, removed by certiorari, may 
certify aftei* the assizes that the defence was 
frivolous, & by such certificate award payment 
of costs to the prosecutor, which will be enforced 
by the (H>. of K. B. — R. v, Merionethshire 
(Inhabitants) (1844), 0 Q. B. 343 ; 1 New Mag. 

111 ; 1 New Scss. Cas. 316 ; 13 L. J. M. C. 
168 ; 3 L. T. O. S, 241 ; 8 J. P. 670 ; 8 Jur. 778 ; 
115 E. K. 132. 

Annotatio7Ui ; — As to (1) Apld. R. v. Brecon (1819), 15 

6. B. 813; R. V. Kstconrt (1855), 24 L. T. O. S. 299. 

Reid. R. V. GlamorgaiiBhire JJ. (1849), 13 Q. B. 5G1. 

Change of venue.] — See No. 2636, ante. 


See, generally, Evidence, Vol. XXII. 

2747. Oral — Reputation.) — Presentment against 
the inhabitants of a county for not repairing a 
bridge. Plea ; that A. was liable to repair it 
raiione ienuroe. Issue on A.’s liability; — Held: 
evidence of a reputation was admissible to i)rove 
A.’s liability. — R. v, Bedfordshire (Inhabi- 
tants) (1856), 4 E. & B. 636 ; 3 C. L. R. 442 ; 
24 L. J. Q. B. 81 ; 24 L. T. O. S. 268 ; 19 J. P. 
324 ; 1 Jur. N. S. 208 ; 3 W. R. 205 ; 0 Cox, 
O. C. 606 ; 119 E. R, 196. 

AnnotMm ;--Mentd. R. v. Stephens (18G0), 7 B & 8. 710. 

See, generally, Evidence, Vol. XXIl., 

pp. 388-608. 

2748, Documentary — Previous record of ac- 
quittal.] — On indictment for non-repair of a bridge, 
charging defts. raiione ienurce, they produced at 


the trial a record setting forth a presentment, in 
the time of Edward 111., against a Bishop of L., 
not connected with the present defts., who was 
thereby charged with non-repair of the same 
bridge, & liability to repair. The record stated 
a trial of this presentment at the spring assizes, 
in 1346, & an acquittal of the bishop as not liable ; 
it further stated that the jury, being asked who 
was. bound to repair, said they did not know ; 
being asked when & by whom it was first built 
or repaired, said, about sixty years since, & 
then of alms, & that a Bishop of L. bestowed 
40^. on the workmen repairing it, of his alms, & 
not otheiwise. In addition to this record, defts. 
put in a writ of Privy Seal of June 28, 1346, for 
a pant of pontap to the town of K., where the 
bridge was, reciting, as the cause of the grant, 
that the bridge was ruinous, & no person bound 
to repair in certain, according to that which was 
found by inquest. They also put in the grant 
of pontage, dated in the same year : — Held : the 
evidence was admissible on behalf of the present 
defts. Sernble : the special findings of the jury 
may have been regular, according to the practice 
in the time of Edward HI. But at all events 
the acquittal of the bishop, followed by the writ 
& grant of pontage, was evidence to negative 
the existence of a prescriptive liability in any 
person. — R. v, Sutton (Lady) (1838), 8 Ad. He 
El. 516 ; 3 Nev. & P. K. B. 569 ; 1 Will. Woll. 
& H. 625 ; 7 L. J. Q. B. 206 ; 112 E. R. 934. 
Amwiaiions : — ConBd. R. v BodfordPhire (1855). 4 E. & B. 

635. Mentd. R. v. Stalnforth (1848), 12 J. P. 106. 

2749. Grant of pontage.] — R. v, Sutton 

(Lady), No. 2748, ante, 

2750. Entries of deceased persons.]— R. v. 

Lower Ueyford (Inhabitants) (1840), 2 Smith, 
L. C., 12th ed. p. 313. 

Annotation : — Consd. Taylor v, Wltham, Witham v. Taylor 

(1876), H Oh. 1). 605. Beld. He Fountaine, Re Dowlor, 

Fountalno v. Amherpt, [1909] 2 Ch. 382 ; Re Adatnp, 

Benton v, Powell (1922), 38 T. L. R. 702. 

2751. Surveyor’s estimate & report.] — 

North Staffordshire Ry. (Jo. v, Hanley 
Corpn., No. 2661, a^ite, 

2752. Ancient maps.] — R. v. Norfolk 

County Council, No. 2735, ante. 

2753. Ancient minute book — From custody 

of bridge reeves — In neighbouring district.] — R. v, 
Norfolk County Council, No. 2735, ante. 

Ancient documents generally.] — See Evi- 
dence, Vol. XXII., pp. 351-360 ; Nos. 3549- 
3678. 

“.] — See, generally. Evidence, Vol. XXII., 
pp. 191-386. 

2754. Inspection of books — ^Matters relating to 
former repairs.] — Pending an indictment at tlie 
instance of a i)arish, against a county, for not 
repairinjg a bridge, the object being to try whether 
the parish or the county were liable to repair the 
bridge, the ct. refused to grant defts. an inspection 
of the parish books relating to former repairs 
of the bridge. 

To entitle a party to an inspection of books, 
either the books must be of a public nature, or 


Lanark OouNTr (1876), 38 U. C. R. 
647.--CAN, 

PART XV. SECT. 2, SUB-SECT. 1.— 

I. (0). 

g. duty — Necessity for proof 

of. Sernble : when the tort alleged is 
the non-perfonuanoc of a Joint duty to 
repair a bridge, if the Joint duty be not 
proved, pltf, miist fail in toto, & cannot 
lyoovor against deft, on whom alone the 
duty is Imposed. — Woods v . Wknt- 
WORTH MUNIOIPAUTT & HAMILTON 
OORTN. (1856), 6 O. P, 101.— CAN. 


h. Kvidence cut to state of bridge — 
Admiasibilitv.} — The D. Canal CJo. 
having iH'on indicted for not keeping 
In repair the bridge over their can^ 
where It crosses the highway, built for 
thorn by the G. Western Railway Co. : 
— ifeW : evidence of the state of the 
bridge a few days before the trial was 
admissible, not as a proof of that fact, 
but as confirming the witnesses who 
swore to Its state at the time laid in the 
mdlotment, & as showing such state by 
Desjardins Canal 
Co. (1868), 27 U. C. R. 374.— CAN. 


k. Collapse of approach — Default 
of municipality .] — The collapse of the 
approach to a bridge under the weight 
of a pair of horses using the highway 
in a proper manner is conclusive 
evidence that the highway is not in 
proper repair. It is also primd facie 
evidence tnat the duty of keeping it in 
repair has been neglected by the 
municipality responsible therefor. The 
onus of meeting this primd fade case is 
on the munioipeUity. To meet it the 
municipality must show that by its 
officers or servaiits it had inspected the 
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the party desiring to inspect them must have an 
interest in them. In this case the books are not 
of a public nature, & the parties desiring to inspect 
them ^ve no interest in them. In the case of 
parochial or corpn. books, no person wholly un- 
connected with the parish or corpn. has a right 
to inspect them. These books are not kept for 
the benefit of the public, or even of the inhabitants 
of the county, but for the benefit of the inliabitants 
of the parish only. They are properly speaking, 
not public but parochial books, & this is, in effect, 
an application made by one of two litigant parties 
against the other, to compel him to produce his 
own private documents, in order to establish a 
case against himself. Such an application cannot 
be granted (Bailey, .T.). — Ee Gkeat Marlow 
Bridge, R. v. Bucks (Inhabitants) (1828), 2 Man. 
& Ry. K. B. 412. 

See, generally, Biscoveby, Vol. XVII I., 

pp. 42 ct eeq. 


Sub-sect. 2. — Extent op Repair. 

A, Becoyistr action, I 

2755. Rebuilding — ^Bridge destroyed by flood — 
Local Government Act, 1888 (c. 41).] — Essex 
County Council v, Ciielmspoud Union (1891), 
55 J. P. .To. 84. 

2756. Bridge removed by Crown — Original 

ferry restored.] — R. v, Bucks (Inhabitants), 
No. 2632, ante, 

2757. Raising level of bridge — Subsidence due to 
mining operations.] — A bridge was constructed in 
accordance with Rhymney Railway Act, 1882 
(c. cclx), but afterwards the ground subsided from 
causes [mineral workings] beyond the control 
either of the railway co. or the canal co., so that 
the bridge was at a much lower elevation above 
the towing path & was an obstruction to the 
traffic : — HeH : the railway co. were bound to 
maintain the bridge at the height above the towing 
path pi*escribed by the Act. — R hymney Ry. Co. 
V. Glamorganshire Canal Navigation Co. 
(1904), 91 L. T. 113 ; 20 T. L. R. 593, U, L. ; 

nom, Glamorganshhie Canal 
Navigation ('o. v, Rhymney Ry. Co. & Great 
Western Ry. Co. (1903), 19 T. L. R. 240, C. A. 
Amiotation : — ^Distd. North StafCordbliiro Ity. v. Hauloy 
Corpn. (1909). 73 J. P. 477. 

2768. .] — North Staffordshire Ry. 

Co. V, Hanley Corpn., No. 2601, ante, 

2759. Widening bridge—Uability to widen.]— 

Cumberland (Inhabitants) v, R., No. 2741, ante, 

2760. .] — The inhabitants of a county 

are not bound to widen a public bridge. — R. v. 
Devon (Inhabitants) (1825), 4 B. & C. 670 ; 
7 Dow. & Ry. K. B. 147 ; 3 Dow. & Ry. M. C. 
346 ; 4 L. J. O. S. K. B. 34 ; 107 E. R. 1210. 
AnnotcUumB : — Oonsd. Sharpness New Docks Sc Gloucester & 

Birmingham Navigation Co. v. Worcester C^Jorpn., A.-G. v. 
Sharpness New Docks Sc Gloucester Sc Birmtugbam Navi- 
gation Co., [1913] 1 K. B. 422. Retd. K. v. Middlesex 
(1832), 3 B. & Ad. 201 ; R. v. Addorbury East (1843), 8 
J. P. 375. 

Voluntarily undertaken — Liability to repair 
widened portion.] — See Nos. 2683, 2684, ante. 

To meet Increased burden of trafflo.] — See 
2714-2717, ante. 


B, Approaches and Roadway. 

(a) Public Authorities. 

See Statute of Bridges, 1630-1531 (c. 5), s. 7. 

2761. Liability of county — ^Three hundred feet on 
either side of bridge — Common law liability.]— 

West Biding op Yorkshire (Inhabitants) v. R., 


No. 2762. post, 

2762. Unless other person proved 

liable.] — ^By the common law declared & defined 
by Statute of Bridges, 1630-1631 (c. 6), & the 
subsequent Bridge Acts, where the inhabit^te 
of a county are liable to the repair of a public 
bridge, they are liable also to the repair of the high- 
way at the ends of the bridge, to the extent of 
300 feet ; & if indicted for the non-repair thereof, 
they cannot tjxonerate themselves except by 
pleading specially that some other is bound by 
prescription or tenure to repair same.— West 
Riding op Yorkshire (Inhabitants) v, R. (1813), 
2 Dow. 1 ; 5 Taunt. 284 ; 3 E. R. 767 ; affg. 
S. C. sub nom. R. v. West Riding op York (In- 
habitants) (1806), 7 East, 588. 

AnnotationB : — Consd. U. v, Lincoln Corpn. (1®^^)*, AJ;, 
Sc El. 65; Hertfordahii*© County Council v. Now River 
Co.. 11904] 2 Ch. 513. Apld. HorifordeMre County C/Oimcll 
v, q\ E. lly.. [1909] I K. B. 368. Refd. Nohingham 
r*miiifv Gonnoll M. S. & L. Tlv. (1894), 71 L. T. 430. 


2763, Part of approach in another 

county.] — ^A now A substantive bridge, of public 
utility, built witliiii tho limit of one county, A 
adpoted by the public, is repairable by the inhabi- 
tants of that county, although it bo built within 
300 feet of an old bridge, repairable by the inhabi- 
tants of another county, who were bound in course, 
under Statute of Bridges, 1530-1531 (c. 5), ^ 
maiutaiu such 300 feet of road, though lying in 
the other county. -R. v. Devon (Inhabitants) 
(1811), 14 East, 477 ; 104 E. R. 681. 

2764. Specific charge in indictment.]-^- 

Although the inliabitants of ilie county are, in 
general, liable to iho repairs of tlio highway within 
300 feet of tJie bridge as well as of the bridge itself, 
an indictment, which charges merely a non-repair 
of the bridge, is not sulfitdent to charge them with 
the not repairing of tho highway within that 
distance. If it be intended to (‘omplain also of 
not repairing that part of the highway, it should 
be specifically mentioned in the indictment.- 
B. V. Gloucester (Inhabitants) (1829), 8 L. J. 


2765. .] — The rule laid down by 

Statute of Bridges, 1530-1531 (c. 5), thi^ the 
persons liable to repair a bridge are also liable to 
repair the highway adjoining to each end of the 
bndge for a distance of 300 feet, applies whore 
the bridge is repairable by the county, Sc where 
the liability arises by prescription or {semble) 
ratione tenurce ; but it does not apply in cases 
where the liability is directly imjiosed by a later 


The Acts authorising the making of the New 
River dii*ected that bridges should be made where 
convenient, 6c the New River Co.’s charter bound 
it to maintain the New River 6c its bridges ; 
Ueld : tho co. were boimd to maintain the bridges 
6c the approaches thereto, i.e, so much of the ro^ 
at each end as had been raised or interfered with 
by making the bridge, 6c what the approaches 


bridge at reasonable Sc proper times, 
Sc that such proper Inspection did not 
disclose anything from which it could 
be BUSpootcM that the approaches were 
being undermined or rendered defective 
In any way. — Gundbkson v. Caldbr 
B inBAL MUNICIPALITY (1922), 66 

D. L. R. 595 ; 15 Sask. L. R. 444 ; 
[1922] 2 W. W. R. 602.--CAN. 


l. ,1 — Wheeler v. Krr- 

OHOT Rural MuNiciPALrry. [1924] 
2 D. L. R. 1093 ; 2 W. W. R. 385 ; 
34 Man. L. R. 274.--CAN. 

PART XV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

m. LiabUitv of municipalUy — One 


hundred feet on either side of bridge — 
Statutory Tbavkmy v. 

Gloucester Townhuip (1888), 15 

O. U. 214. — UAN. 


n. Wthcther liability preacriptive or 
Btatut</ry.]--The rule that a prc^rlptlve 
liability to repair a public bridge, 
explained 8c unrestricted. Includes tho 
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Sect. 2. — Repair of bridges: Svb-secl, 2, B. (a), (5) 
d: (e) ; sab-sect. 3.J 

were must be ascertained as a fact in each case ; 
they were not bound to repair 300 feet of the high- 
way in every case. — ^Hertfordshire County 
(’OUNCIL V. >Jew Biver Co., [1904] 2 Ch. 613; 
74 L. J. Ch. 49 ; 91 L. T. 796 ; 68 J. P. 662 ; 
53 W. R. 60 ; 20 T. L. B. 686 ; 48 Sol. Jo, 641 ; 
3. L. G. R. 64. 

Anm>tiUumH:-'SLM, Jihoiidda U. D. C. v. Tafl Vale Hy. 

(1907). 24 T. L. 11. 166; A.-G. & Derbyshire County 

Council V Mid. Ily. (1908), 99 L. T. 961 ; Hertfordsliii-e 

County Counoil v, Q. E. Ry., [1909] 1 K. R. 368. 

2766. Liability of highway authority — Bridge 
built since 1835 — Highway Act, 1835 (c. 50), s. 21.] 
— The owners of land on one side of a river made 
a road across such land & built a bridge connect- 
ing such road witli an existing highway on the 
other side of the river. They then dedicated 
both bridge & road simultaneously to the public, 
who afterwards used the same : — Held : the 
bridge not having been erected in an existing 
highway, the county was not liable for its repair, 
inasmuch as there was no evidence of acquiescence 
by the county in the building & dedication of 
the bridge. The effect of above sect, is, in the 
case of county bridges built subsequently to that 
Act, to throw the liability in respect of surface 
repairs to the roadway of the bridge & approaches 
upon the highway authority. Where a county of 
a town has been created by charter & declared 
to be a separate county, the county in which it 
was originally situated is not liable for the repair 
of bridges within its boundaries. — B. v. 
Houthampton C^ounty (Inhabitants) (1886), 17 
Q. B. I). 424 ; 65 I-. J. M. C. 168 ; 66 L. T. 322 ; 
36 W. H. 10 ; 2 T. L. B. 816 ; 16 Cox, C. C. 117 ; 
sub nom. R. v. Hants (Inhabitants), 60 J. P. 
773, J). C. ; subsequent proceedings (1887), 19 
Q. B. D. 590, D. 0. 

(b) Individuals. 

2767. Prescriptive liability.] — Combe’s (Abbot) 
Case (1369), 43 Lib. Ass. fo. 276, pi. 37. 

AnnoUdums : — Apld. WoHt Hiding of Yoikehirc v. 11. (1813), 

6 Taunt. 284 ; R. v. Lincoln Con>n. (1838), 8 Ad. & El. 

65 ; Nottingliam County Council v. M. S. & L. Ry. (1894), 

15 R. 35. CoDSd. Hoitfordebiro County Council r. G. E. 

Ry., 119091 1 K. B. 368. 

2768. Consideration.] — In a plea by the 

inhabitants of a county, that the inhabitants of 
a particular township have immemorially repaired 
the highway at the end of a county bridge situate 
within the township, it is not necessajpy to state 
any consideration for such prescription. — B. v. 
West Biding op Yorkshire (inhabitants) 
(1821), 4 B. & Aid. 623 ; 106 E. R. 1004. 
Annoiatimi .-—Reid. R. v. New Sarum (1815), 7 Q. B. 911. 

2769. 300 feet at each end of bridge — 

Previous repairs to fabric of bridge — ^Previous 
repairs of highway by turnpike trustees.] — A 

paHy who is liable, by prescription, to repair a 
bridge, is also prirnd facie liable to repair the high- 
way, to the extent of 300 feet, from each end. 
Such presumption is not rebutted by proof that 
the party has been known only to repair the fabric 
of the bridge, & that the only repairs known to 
have been done to the highway have been per- 
formed by comrs. under a l\unpike Road Act. — 
B. V . Lincoln Corpn. (1838), 8 Ad. & El. 66 ; 3 
Nev. & P. K. B. 273 ; 1 WiU. WoU. & H. 260 ; 


7 L. J. Q. B. 161 ; 2 Jur. 616, 807 ; 112 E. R. 
760, 

AnnoUUUme : — Consd. Hertfordshire County Council v. 

Now River Co., [1904] 2 Ch. 513. ReU. Nottingham 

County Council v. M. S. & L. Ry. (1894), 15 R. 35. 

2770. .] — Hertfordshire County 

Council v. New River Co., No. 2766, ante. 

2771. Liability ratione tenurse.] — Hertford- 
shire County Council v. New River Co., 
No. 2765, ante. 

(c) Statutory Companies, 

2772. Extent of repair — Whether 300 feet at 
each end of bridge.] — Hertfordshire County 
Council v. New River Co., No. 2765, ante. 

2773. Canal company.] — By a private Act for 
making a canal in the county of D., from C. to 
the river T., a canal co. were authorised to make 
such canal, & it was provided that the co., their 
successors & assigns, should make & maintain, 
& keep in repair, certain bridges over such canal. 
At O., in the county of N., the canal crossed a 
public highway, which it was necessary to raise 
for a distance of 180 feet on either side of the c^al 
for the purpose of making approaches to a bridge 
which the co. had to construct over the canal 
at that point. The canal subsequently became 
vested in deft, co., & the highway was made a 
main road within Highways & Locomotives 
Amendment Act, 1878 (c. 77), s. 13, & became 
vested in pltfs. The question arose, who was 
legally liable to maintain & repair the raised 
approaches to the bridge : — Held : as the bridge 
could not have been constructed without making 
the approaches, the latter were practically part 
of the bridge, k defis.’ obligation as regards tlie 
approaches did not cease on the completion of 
the bridge, but they were bound to keep them 
in repair. — N ottingham Gounty (^ouncil v, 
Manchester, Sheffield & Lincolnshire By. 
Co. (1894), 71 L. T. 430 ; 15 B. 36, D. C. 
Annotations : — Consd. HortfordHhiro Comity Comicil v. 

Now River Co., [1901] 2 C’h. 513 ; Maoolosfleld (Jorpu. v, 

G. O. Ry. (1911), 104 L. T. 728. Refd. A.-G. i\ Oxford 

Canal Navigation (1903), 72 L. J. Ch. 285 ; Rhondda 

U. D. C. V. Tafl Vale Ry. (1907), 24T. L. R. 165. 

2774. Repair of fencing on approaches.] — 

A canal navigation Act provided that a canal 
CO. should not be liable to repair any part of the 
roads approaching any bridge over their canal 
beyond or further than the extremity of the wing 
waSds of any such bridge, but that the co. were 
not to bo exonerated from the repair of all such 
bridges & of the wing walls, ramparts, & side 
banka thereof : — Held : the canal co. were not 
liable to repair a broken fence on a raised approach 
to one of their bridges. — A.-0. v, Oxford Canal 
Navigation (1903), 72 L. J. Ch. 285 ; 88 L. T. 
260 ; 67 J. P. 130 ; 61 W. B. 386 ; 19 T. L. B. 
277 ; 47 Sol. Jo. 317 ; 1 L. G. B. 282, C. A. 

2775. Repairs by highway authority — 

Recoupment from canal company.] — Maccles- 
field Corpn. v. Great Central By. Co., No. 27 13, 
ante, 

2776. Railway company — Railway Clauses Con- 
solidation Act, 1845 (c. 20), 8. 46.] — Where a rail- 
way crosses a highway, & the rofiid is carried over 
the railway by means of a bridge in accordance 
with above sect., the railway co. are bound to 
keep in repair the roadway upon the bridge, such 
roadway being part of the bridge which by the 


liability to repair the highway at the 
ends of it within the distance of 800 ft., 
is not applicable to New Zealand, where 
^e obllratlon is statutory.— -Abblbt 
Road District (Inhabitants) v , 
Kowai Road District (Inhabitants) 


(1901), 20 N. Z, L. R. 482.— N.Z. 

PART XV. SECT. 2, SUB-SECT. 8.— 
B. (0). 

0 . Raihffixy company — Transfer of 
roads to municipaluy .] — In an action by 


the City of Glasgow for deoiaratlon that 
the railway oo. were bound to maintain 
the roadways over oertaln bridges Sc 
approaches thereto : — Held : the rail- 
way 00 . wrere not relieved of their 
obligation to maintain the roadwrays 
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sect, the co. are to maintain. — Lancashibe & 
Yorkshibb Ry. Co. v. Buby Cobpn. (1889), 14 
App. Cas, 417 ; 59 L. J. Q. B. 85 ; 61 L. T. 417 ; 
54 J. P. 197, H. L. ; affg. (1888), 20 Q. B. D. 485, 
C. A. 

Anfiotationa : — ^Betd. West Lancashire R. C. r. L. & Y. Hy. 

(1903), 72 L. J. K. B, 675 ; A.-G. & Derbyshire County 

CounoU V. Mid. lly. (1908), 99 L. T. 961 ; Maoolosflold 

Oorpn. V. G. C. Ry., [1911] 2 K. B. 528. 

2777. Fences on approaches Included — 

Private Act.] — A private railway Act passed before 
Railway Clauses Consolidation Act, 1845 (c. 20), 
contained the enactment that “ where any 
bridge shall be erected for carrying any turnpike 
road . . . over the railway, the road over such 
bridge shall be formed & shall at all times be con- 
tinued of such width as to leave a clear & open 
space between the fences of the said road of not 
less than 25 feet ” : — Held : these words imposed 
an obligation on the railway co. to repair the 
bridge, its approaches & fences, & the road over 
the bridge & over its approaches. — A.-G. v. Mid- 
land Ry. Co. (1909), 100 L. T. 806 ; 73 ,T. P. 
337 ; 25 T. L. R. 547 ; 53 Sol. Jo. 520 ; 7 L. G. R. 
998, C. A. 

2778. Common law liability.] — A railway 

CO., being authorised to carry their railway across 
a high road on the level, constructed the railway 
at a slightly higher level than the road, &, in order 
to bring the road up to the level of the railway, 
raised it by means of inclined “ approaches ** 
on either side of the railway under powers con- 
ferred by their special Act. The Act was silent 
as to any obligation of the co. to repair the road- 
way upon the approaches : — Held : there was 
imposed upon the co. by the common law, as a 
condition of the statutory authority to interfere 
with the high road, an obligation to keep in repair 
the roadway upon the whole of the approaches, 
including those portions which lay outside the 
fences of the railway. —Hertfordshire (Bounty 
Council v. Great Eastern Ry. (^o., 11909] 2 


K. B. 403 ; 78 L. J. K. B. 1076 ; 101 L. T. 213 ; 
73 J. P. 353 ; 25 T. L. R. 573 ; 53 Sol. Jo. 575 ; 
7 L. G. R. 1006, C. A. 

Annotationa : — ^Betd. Maoolesfleld Corpu. r. Q. C. Ry. 
(3 91 1 ), 104 L. T. 728 ; Sharpness New Docks & Gloucester 
& Blnnintfbam NavUcation Co. v. A.-G., {1915) A. C. 654 ; 
A.-G. ». G. N. Ry., 11916] 2 A. O. 356 ; Brackley v. Mid. 
Ry. (1916), 114 L T. 1150; A.-G, for Iwland t?. Lagan 
Navigation Co.. [1924J A. C. 877. 

Repair of bridges over railways & canals.] — 

See Sub-sect. 1, E. (c) ii., anie. 


Sub-sect. 3. — Injury arising prom Non- 
repair. 

2779. General rule — Liability for negligence.] — 

As pltf. was passing along a highway under a rail- 
way bridge of defts., which was a girder bridge 
resting on a perpendicular brick wall, with pilasters, 
a brick fell from the top of one of the piers, on 
which one of the girders rested, & injured pltf. ; 
a train had passed just previously. On examina- 
tion afterwards, other bricks were found to have 
fallen out. The bridge had been built &> in use 
three years. The jury having found a verdict for 
pltf., a rule was obtained, pursuant to leave, to 
enter a nonsuit, on the ground that there was no 
evidence of negligence to leave to the jury ; — Held : 
defts. were bound to use due care in keeping the 
bridge in proi)er repair, so as not to injure persons 
passing along tlie higliway, & there was evidence 
from which the jury might infer negligence. — 
Kearney v. London, Brioiiton & South Coabt 
Ry. Co. (1871), U K. 6 Q. B. 759 ; 40 L. J. Q. B. 
285 ; 24 L. T. 913 ; 20 W. R. 24, Ex. Ch. 

Annninliona : — Reid. The Maid of the Mist (1873), 21 

VV. 11. 310 ; Boauraont v. Huddoi'shcld Cori>n. (1902), 07 

J. V, 57 ; Solomons v. Stepney B. (\ (1905), 69 J. P. 360 ; 

C’oJe r. Do TralTord (No. 2), [1918J 2 K. B. 523. 

2780. Action by individual — Against inhabitants 
of county.] — No action will lie by an individual 
against the inhabitants of a county, for an injury 
sustained in consequence of a county bridge being 


on the bridgroH & approaches by the 
transfer of the roads to the city 
authorities. — Glasoow Oorpn. v. Calk- 
DONIAN Ry. Co., [1909] S. C. (H. L.) 

5.— SOOT. 

PART XV. SECT. 2, SUB-SECT. 3. 

p. Action by individual — Against 
municipal corporation.] — In an action 

E against defts. for dama^re sustained by 
Itf. througrh the breakin? down of a 
ridge some six feet wide, built on three 
sleepers over a culvert on a road in 
defts.' township, over which pltf. was 
attempting to drive with a buggy & a 
pair of horses, it appeared, from an 
examination after the accident, that the 
centre sleeper to two-tliirds of its 
diameter & on the outside was rotten, 
& that its condition was either not 
ascertained by the persons whoso duty 
it was to repair the bridge, or if ascer- 
tained it was not repaired, & that the 
bridge broke down m consequence of 
this centre sleeper giving way by the 
mere entry of pltf.*s horses, without 
the buggy, upon the side of the bridge. 
The Jury having found for pltf., their 
verdict was upheld. — Macdonald v. 
South DOROHsaTEK Township (1878), 
29 C. P. 249.— CAN. 

q. .) — ^Pltf. while oross- 

ing, on horseback, a bridge within 
the municipality, received injuries 
found to have resulted from the negli- 
gence of the oorpn. its oflloers : — 
HOd : deft, oorpn. was liable ; & the 
fact of the bridge being on a highway 
was no defence, or if a defence should 
have been pleaded. — ^M oQuarbib v. 
St. Mar t's MUNldPALlTT (1884), 17 
N. S. R. (5 R. & G.) 493.— CAN. 

P, .3 — ^ action was 


brought against deft, municipality for 
injuries sustained by pltf.'s horse, 
resulting in its death, caused by the 
defective condition of a bridge on a 
public road in the municipality. The 
covering of the bridge was more than 
eight years old at the time of the 
accident, & required renewing. Also 
tiio unsafe condition of tlie bridge was 
known to the oomrs. appointed by the 
municipal council to repair the road 
upon which it was situated, but that 
luj had delayed repairing the bridge 
for over three mouths & did not touch 
it until after the accident : — Held : 
deft, was responsible for the negligence 
of the comr. in not recovering the 
bridge & making it safe. — Diamond v. 
East Hants Municipality (1887), 20 
N. S. R. (8 H. & G.) 9.— CAN. 

g. .) — In an action to 

recover damages from a oorpn. for a 
fatal accident caused by the breaking 
down of a bridge over which a traincar 
containing deceased was running : — 
Held : the finding of the Jurj^ that an 
act done by their officer had materially 
weakened the beam which afterwards 
broke, amply Justified a verdict against 
them. — VicTOKiA Corpn. v. I^atter- 
soN, Victoria Oorpn. v. Lanu, 11899] 
A. C. 016.— CAN. 

t, . 3 — potltion of right 

to recover damages for personal 
injuries to suppliant by reason of a 
govt, bridge being out of repair. 
There was no evidence that the Injury 
resulted from the negligence of any 
servant of the Ckown while acting 
within the scope of his duties, so as to 
bring the case within Exchequer Ct. 
Act, 8. 16 (c) : — Held : there is no duty 
on the part of the Crown, or any 


minister of the Crown, to keep this 
bridge in repair for the failure of which 
a petition will Ho against the Crown at 
tlio suit of one injured by non-repair, 
unless 1 Jie case conies witliin sect. 10 (o). 
— McHuoh r. 11. (1900), 0 Exch. R. 
374.— CAN. 

a. . 3 — Where a heavy 

traction engine broke through rotten 
timbers in t he approach of a bridge on 
one of the highways of defts. on wlilch 
work had bot*n done & improvements 
made by them, & over wliich such 
engines had for two years previous been 
accustomed to pass, to the knowledge 
of defts.’ officials, & no attempt had 
boon made to stoj» such traffic or warn 
tiiose in charge of It of any danger, the 
])ridgo in question being one of the 
strongest across the river in many 
miles : — Held : defts. were liable for 
damages under Mimicipal Act, R. S. M. 
1902 (o. 116), s. 667, but they could not 
be held to have been guilty of negligence 
amounting to misfeasance, so as to 
make them iiabio in damages in- 
dependently of the statute, by reason 
of having failed to stop up a spike hole 
in one oi the Joints in the approach, in 
consequence of which it h^ rotted 
more than the others on account of 
water lodging in the hole. — C ^ctble v. 
Brandon (City) (1905), 24 C. L. T. 
279 ; 16 Man. L. R. 122 ; 1 W. L. R. 
176.— CAN. 


b. J — For their own 

purposes, defts.. a township munici- 
pality, diverted the travelled road from 
the right hand side, going north, of the 
orlfi^al allowance for road, across a 
municipal ditch, to the left hand side, 
on which they acquired a strip of land, 
along the original allowance, suffloient 
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Sect. 2 . — Repair of bridges: Svb-sect, 3. Sect. 3.] i 

out of repair. — ^R ubbell v. Men of Devon (1788), 2 
Term Rep. 667 ; 100 E. R. 359. 

Annotations: — Consd. Gibson v. Prostx)n Cornn. (1870), 
L. 11. 6 Q. B. 218; Bathurst Borough v. MacpUerson 
(1879), 4 ]bp. Oott. 256 ; Kent v. Worthinj? L. B. (1882), 
10 Q. B. D. 118; Cowley v. Newmarket L. B., [1892] 
A. O. 345 ; Thompson v. Brighton Oorpn., Oliver v. 
Homhoin h. B.. fl894J 1 Q. B. 332. Befd. Pamaby v. 
Lancaster Canal Co. (1838) 7 L, J. Q. B. 258 ; M‘Kinnon 
V. Perihon (1854), 9 Exeh. 609 ; HaHnall v. Hyde ComrH. 
(1863), 33 li. J. Q. B. 39 : Plctou MunloinalJiy v. Geldert, 
118931 A. C. 524 ; Whylor v. Bingham It. 1). C., [1901] 

1 K. B. 45 ; Maguire v. Liverpool Corpn., [1905] 1 K, B. 
707 ; Dawson r. Blngley U. D. C., [1911] 2 K. B. 149 ; 
Nash r. Bochlord H. D. C., [1917] 1 K. B. 384. Hentd. 
It. V. Mashlter (1837), 6 Ad. & El. 153. 

2781. Against county surveyor — ^Proof of 

surveyor's negligence.] — A county bridgemaster 
[the county sui’veyorl is not responsible as such 
for all accidents whicli may happen to passengers 
by reason of stones, required for the repair of 
the bridges, being placed on the road adjoining 
thereto. In order to fix him, pltf. must show that 
he, or some one employed & paid by him, placed 
the stones on the spot in question.— G rieve v, 
Milton (1850), 14 J, P. 98, 

2782. — Of county bridge.] — No action 

will lie against the county surveyor by an in- 
dividual to recover damages for a personal or 
pecuniary injury resulting from the non-repair of 
a county bridge. — ^M‘K innon v, Penson (1854), 
9 Exch. 009 ; 23 L. J. M. O. 97 ; 22 L. T. O. 
318 ; 18 J. P. 104 ; 18 Jur. 613 ; 2 W. B. 262 
160 E. R. 260, Ex. Ch. 

Annotations: — Apld. Young v. Davis (1862), 7 H. & N 
700. Conid. Gibson v. Proston Corpn. (1870), L. R. 6 
Q. B. 218; Bathurst Borough v. Maepherson (1879), 
4 App. Cas, 256. Bxpld. Kent v. Worthing L. B. (1882), 
10 Q. B. D. 118. Consd. Cowloy v. Newmarket L. B., 
(18921 A. C. 345: Maguire v. Liverpool Corpn., 11005] 
1 K. B. 767. Be!d. Young v. Davis (1863), 9 L. T. 145 j 
Parsons v. St. Mathow, Bethnal Green (1867), L. U. 8 
C. I*. 56 ; Wilson v. Halifax Corpn, (1868), L. K. 3 Exch. 
114 ; Holbom Gidns. v. St, Leonaid’s, Shoreditch, Vest) 
(1876), 41 J. P. 38. Mentd. Kendall v. King (1856), I 
C. B. 483 : Victoria Coii)n. v. Patterson, Victoria Corpn. 
tJ. Lang, [1899] A, C. 615. 


Sect. 3.— NEW BRIDGES AND IMPROVEMENT 
OF BRIDGES. 

See Bridges Acts, 1740 (c. 33) ; 1803 (c. 69), s. 2 ; 
1814 (c. 90), ss. 1,2; Highway Acts, 1835 (c. 50), 
88. 82, 83; 1864 (c. 101), s. 48 ; Highways & Loco- 


motives Amendment Act, 1878 (c. 77), s. 22 ; 
County Bridges Loan Extension Act, 1880 (c. 5), 

B. 2 ; Local Government Act, 1888 (c. 41), ss. 6, 
11, 84, 66, 69, 78, 79, 100 ; Highways & Bndges 
Act, 1891 (c. 63), s. 3 ; Crown Lands Act, 1906 
(c. 28), B. 6 ; Development & Road Improvement 
Funds Act, 1909 (c. 47). 

2783. Change of position of bridge — Statutory 
authority necessary.] — R. v. Wilts (Inhabi- 
tants), No. 2636, ante. 

2784. Erection of new bridge — Old bridge closed 
before new bridge completed — Indictment — ^Pro- 
hibition to magistrates.] — The justices of D. having, 
under Bridges Act, 1803 (c. 59), contracted for 
the building of a new bridge in a different site, 
in lieu of the old one, which was ruinous, & having 
directed the old bridge to be taken down before 
the new one was passable, for the benefit of the 
old materials to bo used by the contractor in 
finishing the new bridge, the ct. refused a writ 
of prohibition to them, to restrain them from 
pulung down the old before tlxe new bridge was 
passable, though there were strong affidavits of 
the inconvenience & loss to be sustained by the 
neighbourhood in being obliged to use a round- 
about way in the interval, referring complainants 
to the ordinary remedy by indictment, if the pull- 
ing down the old bridge, under these circum- 
stances, were a nuisance, & seeing no occasion 
to interfere by applying a prompt remedy of a 
novel kind in modem practice. — R. v. Dorset JJ. 
(1812), 15 East, 694 ; 104 E. R. 967. 

2785. Liability of county to repair — Old 

footbridge replaced.] — County is bound to repair 
a new bridge built by a private person, if it be 
of public utility. 

The inliahitants of G. wem not bound to build 
this new bridge for carts & carriages ; nor are 
they obliged to repair more than they were before 
bound to repair ; & they were never bound to 
repair a bridge for carts, carriages, & horses 
(Aston, .1.). — R. v. West Riding of YoRKSums 
(Inhabitants) (1770), 5 Burr. 2594 ; 2 Wm. Bl. 
685; Lofft, 238; 96 E. B. 401. 

Annotations: — Consd. R. r. Woht Ridiner of Yorkshiio 

U802). 2 East, 342 ; 11. v. West Ridiiig of Yorkshiro 

(1806), 7 East, 588. Apld. R. v. Bucks (1810), 12 East, 

192. CoDBd. H. V. Isle uf Ely (1860), 4 Cox, C. C. 281. 

Befd. R. V. Kent (1814), 2 M. 8c S. 513. Mentd. R. v. 

Cumberland (1795), 6 Tcim Rup. 194. 

2786. .] — B. r. Surrey (In- 

habitants), No. 2656, ante. 


for a road on that aide of the ditch until 
a change of course of the ditch per- 
mitted a return to the original allow- 
ance. A bridge over the ditch was 
necessary to permit of this “ cross 
over ; ’*8c deft8.,& instead of building a 
new bridge, made the cross-over by 
means of a brldgo wldch, years before, 
that had made fur tho use of a single 
farm-owner, in order to give him access 
to tho road as It then was. The effect 
was, that the turn wldch must be made, 
going north, at the bridge, was too 
sharp, having regard especially to the 
narrowness of the bridge & that the 
bridge was too narrow. It was at this 
place that an accident happened to a 
motor oar In which pltf. was a passenger 
by reason of which he was injured : — 
Held : dofts. wore guilty of neglect of 
tho duty imposed upon them by 
statute, to keep the Idghway in repair 
at tho place where the aocldent 
^ppenod. — R aymond v. Bosanqust 
Townbiiij* (1919), 43 O. L. R. 434 ; 
50 D. L. R. 569.— CAN. 


c* .] — Carlston V. Muni- 

(1891). 7 Nfld. L. R. 

609. — ^NPLD. 

d. ~ — .] — In an action 

against the board of road oomrs. at 


W. to recover damages for injuries 
oauNod by the non -repair of a bridge 
in that neighbourhood : — Held : tlio 
board had the duty cast upon thorn 
merely of applying 8c expeuding moneys 
appropriated by the Legislature, & 
they wore not liable for non-feasance. 
— I’ETiPAS V, Sparks (1906), 9 Nfld. 
L. R. 209.— NFLD. 

e. .] — A private indi- 

vidual who suffers special damages 
caused by tho neglect of a municipal 
oounoU to roplaco a bridge on a public 
highway that hod been carried away bv 
a flood is entitled to recover for such 
damages in an action against tho 
municipality under Mimlcipal Act, 
R. S. M. 1902, 8. 667.— Noble v. 
Turtle Mountain Municipality, 
(1906), 15 Man. L. R. 514.— CAN. 

f. .) — An incorporated 

road board, having by law the control 
of bridges within its district. Is not 
liable for injury sustained by passengers 
on a bridge owing to its defective state, 
unless it be showm that the delect 
which occasioned the injury was caused 
by some act of the board or its servants, 
or that it was aware of it. — Hsatbootb 
Road Board v. Manbon, 4 J. R. N. S. 
112.-4I.Z, 


g, Han-complmnce by 

plaintiff vnih bye-laws — Regulaimo 
traction engiries.] — Marion v. Mont- 
calm (1916), 34 W. L. R. 683.— CAN. 

h. Action by munidpalUy — Injury 
caused by diversion of stream..] — A 
railway oo. desiring to carry their 
railway across a highway at a point 
where it was carried by a bridge over 
a small stream in pursuance of its 
statutory powers, diverted the stream 
to a point some distanoe away, 8c built 
a now bridge over it whore It then 
intei* 80 cted tho Idghway : — Held : 
whatever remedy the municipality 
might have, if they had sustained 
damage by reason of the exercise by 
the railway oo., of their rights, the 
latter were under no liability, in the 
absence of special agreement, to keep 
the substituted bridge in repair. — 
Peterborough Municipal Corpn. v. 
Grand Trunk Ry. Co. (1900), 32 
O. R. 154 ; 21 C. L. T. 110 ; 1 O. L. R, 
144.— €AN. 

PART XV. SECT. S. 

k. Erection of new bridae — Whether 
bye-law necessary. }— A municipal corpn. 
can exercise & perform their statutame 



Part XV. Bridges and Approaches thereto. 


m 


—vll' — r;;;^ ‘® Morent poswon.] 

a ® ji”® Wight IS a division of the county 
M but has no separate commission 

?u p^ce. Before 1842, all public bridges in 
the island, not repairable by tenure, were repaired 
^ oy the tithiugs, parishes or 1x>wnships in 
wmch they were situate, or from rates levied on 
all the ^rishes in the island, under the following 
circumstances* The island having been assessed 
to the general county rate, & appeals against 
such assessment having been entered an arrange- 
ment was made, in 1774, by consent, under an 
order of quarter sessions, fixing certain proportions 
to be paid by the parishes in the island towards 
the general county rate, but leaving the expense 
of bridges & the house of correction in the island 
to be raised by a local rate ; the island being 
adjudged & declared not to be liable to pay to the 
county bridge rate or county house of correction ; 
& the inhabitants agreeing to erect & maintain 
liouses of correction & bridges within the island 
at their own sole expense. After this arrange- 
ment, the practice was for the county quarter 
sessions, on the application of the justices for the 
Isle of Wight division, to lay a rate, in the nature 
of a county rate, on every parish in the island, 
for the repair of the island bridges & bridewell. 
Till 1842, there had been no instance of the general 
county rate being applied to the repair of the 
island bridges. In 1813 a local Act appointed 
comrs. for the repair of the highways in the island, 
with power to make assessments, 6c enacted that 
all bridges previously repaired by any parishes, 
tithings, divisions or townships in the island 
should, for the future, be repaired “ in such & 
the same manner & by such & the same ways & 
means,” ” as other bridges ” ” usually called 
county bridges ” within the island had been 
accustomed to be repaired. In 1842, & since, 
the island was assessed generally with the county, 
Ac no separate island rate made. Application for 
the repair of bridges & bridewells in the island 
had been, since that time made to the county 
quarter sessions - ZfeW ; (1) all bridges which, 

at the timti of the passing of the Act, were repair- 
able by the tithings, etc., in which they were 
situate, were for the future repairable by the 
county generally, & the arrangement of 1774 did 
not aiXoct the legal liability of th<» county, & was 
no answer to an indictment against it for non- 
repair of such bridges. 


(2) A bridge in the island, originally repaired 
by the tithing, was, after the passing of the Act, 
wholly rebuilt by order of the justices for the island 
division. The new bridge was larger than the 
old, & different in form, & stood higher up the 
stream. The expense of the building, & of repairs, 
were defrayed out of the island rate imposed under 
the arrangement of 1774, The conditions pre- 
scribed by 43 Geo. 3, c. 69, were not observed in 
building it : — Held : the county was liable to 
repair the new bridge. 

(3) A foot bridge, formed of three planks, nine 
or ten feet long, & a hand rail, & which carried a 
public footpath across a small stream, was held 
not to be repairable as a county bridge, though 
it had been repaired by the comrs. under the above 
mentioned local Act. 


It can hardly be said that every structure 
which enables passengers to cross a stream is 
a county bridge (Lord Campbell). — K. v. 
Southampton County (Inhabitants), Black 


Bridge, Sandown Bridge, Ac Tinker’s Bridge 
Oases (1862), 18 Q. B. 841 ; 21 L. J. M. O. 201 ; 
19 Li. T. O. S. 246 ; 16 J. P. 438 ; 17 lur. 254 ; 
118 E. B. 318 . 

Anhotalion: — As io (1) & (3) Re!d. Camplaell-DavyB v, 

Lloyd (1901), 85 L. T. 59. 

2788. Bridge erected under turnpike 

trust — liability before & after expiry of trust.] — 

49 Geo. 3, c. 84, appoints trustees for taking down 
the old & building a new bridge over the river 
Tone, & empowers them to take tolls, & that it 
shall be lawful for them, out of the moneys re- 
ceived to build a new bridge, etc., & vests the pro- 
perty in the old Ac new bridge during the continu- 
ance of the Act in the trustees, Ac that as soon as 
the pm’poses of the Act shall be executed, then 
& from thenceforth the tolls shall cease, Ac the 
bridge, etc., shall be repaired by such persons as 
are by law liable to repair the old bridge ffc/d : 
during the time the trustees were engaged in exe- 
cuting the powers of the Act, Ac before they had 
com])leted tlicm, the county was not liable to 
repair the bridge. — ^R. v, SoMEiiSET (Inhabi- 
tants) (1812), 16 East, 306 ; 104 E. R. 1106. 

2789. Liability of individual to repair 

ratione tenurse —Footbridge erected alongside 
carriageway.] — R. v. Middlesex (Inhabitants), 
No. 2702, a7ite. 

2790. Validity of contract for contribution 

to cost — By highway surveyor for parish — Highways 
& Bridges Act, 1891 (c. 63), s. 3.] — A surveyor of 
highways for a parish, aiding under above sect, 
entered into an agreement with a county council 
by which ho contracted, for himself & liis suc- 
cessors, as highway authority for the parish, to 
contribute towards the building of a bridge a 
certain sum by two instalments, the second of 
wliich was to be payable after tlie expiration of 
his year of office ; — Held : he Jiad x)ower to make 
such a contract under the Act. — Hertfordshire 
County Councjil v. Barnet Rural District 
Council, [19021 2 K. B. 48 ; 71 J. K. B. 610 ; 
86 L, T. 880 ; 06 J. P. 631 ; 60 W. K. 682 ; 18 
T. L. K. 609, C. A. 

2791. Improvement of existing bridge— Width 
increased — Whether iiability extends to new part.] — 

R. V. West Riding op Yorkshire (Inhabitants), 
No. 2683, ante. 

2792. .] — R. V. Addeubury 

East (Inhabitants), No. 2684, ante. 

2793. Addition of new arches— By turnpike 

trustees — Liability of county.] — It. v. Bucking- 
ham County, No. 2669, ayde. 

2794. Discretion of justices to order— 

Bridges Act, 1803 (c. 59), s. 2.]— (1) The above 
sect, is permissive, not imperative, A leaves the 
justices a discretion whether or not to order a 
bridge to be widened, though it is proved to them 
to bo narrow A incommodious. 

(2) The making of the presentment mentioned 
in the proviso [in the sect.] is a condition precedent 
to the obligation of the justices to make an order. 
— lie Newport Bridge (1859), 2 E. A E. 377 ; 
29 L. J. M. C. 62 ; 24 J. P. 133 ; 6 Jur. N. 8. 97 ; 
121 E. R. 142 ; sub nom. R. v. Monmouthshire 
J.T., 1 L. T. 131 ; 8 W. B. 62. 

Annotations: — As to (1) Consd. K. v. Oxford (Bp.) (1870), 

4 Q. B. D. 625. Refd. Forbes v. Loo CJonservaiioy Board 

(1879), 4 Ex. D. 11« ; Jullut. v. Oxford (Lord Bp.) (1880), 

5 App. Cas. 214. 

2795. Bridge substituted for ferry — IVhether 
approaches a highway.] — Yorkshire, East Riding, 
County Council v, Selby Bridge Co., No. 2630, 
ante. 


powers & duties in repairing highways 
bridges or ereoting a now bridge 


I instead of an old & unsafe one without 
I passing a bye-law therefor. — ^P ratt v. 


Stratford Corpn. (1887), 14 O. R. 
260 ; atfd. (1888), 16 A. R. 5.— CAN. 
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Sect. 4.— NUISANCES AND OBSTRUCTIONS. 

See Part IX., ante. 


Sect. 5.-^IMPR0P£R USER OF BRIDGES. 

See Stkeet & Aerial Traffic. 


Sect. C.— THE COUNTY SURVEYOR. 

See Statute of Bridges, 1530-1631 (c. 6), s. 21 ; 
Highway Act, 1773 (c. 78) ; Bridges Act, 1803 
(c. 50) ; Highway Act, 1835 (c. 50) ; Local Govern- 
ment Act, 1888 (c. 41), 8. 3 U). 

2796. Powers of county surveyor — Bridges Act, 
1803 (c. 69)— Highway Act, 1836 (c. 60).]— R. v. 
MERIONKTIlbHlRE (INHABITANTS) (1844), 6 Q. B. 
343 ; 1 New Mag. Cas. Ill ; 1 New Sess. Cas. 310 ; 
13 L. J. M. C. 158; 3 L. T. O. S. 241; 8 J. P. 570 ; 
8 Jur. 778 ; 115 H. R. 132. 

Refd. U. v. Brc‘cou (1849), 15 Q. B. 813; 
Jt. V. Estuourt (1855), 21 L. T. O. S. 299. Mentd. U. »• 
GlamoiganHbii-e JJ. (1819), 13 Q. 13. 561. 


SEcrr. 7.— MATERIALS AND TOOLS. 

See Bridges Act, 1803 (c. 59), ss. 3, 4 ; 1815 
(c. 143), ss. 1, 3, 1 ; Local Government Act, 1888 
(c. 41), s. 04. 

2797. Property in materials — Bridge erected & 
repaired by individual — Dedicated to public use.] — 

A. granted liberty, licence, power & authority 
to B. & his heirs to build a bridge on Ids land, & 

B. covenanted to build the bridge for public use, 


& to repair it, & not to demand toll : — Held : 
the property in the materials of the bridge when 
built & dedicated to the public still continued in 
B., subject to the right of passage by the public, 
Sd when severed & taken away by a wroi^doer 
he might maintain trespass for the asportation. — 
Harrison v, Parker (1806), 0 East, 164 ; 2 
Smith, K. B. 202 ; 102 E. R. 1246. 

Annotati<yns .—Mentd. Esdaile v, Oxenham (1824), 3 B. & C. 

225 ; HowUns v. Sbippam (1826), 5 B. 5c C. 221. 


Sect. 8.— CONTRACTS AND CONVEYANCES. 

See County Rates Act, 1738 (c. 29), s. 14; 
Bridges Acts, 1812 (c. 110), s. 6; 1815 (c. 143), 
s. 6 ; Local Government Act, 1888 (c. 41), s. 79 (3). 


Sect. 9.— TOLLS. 
iSee Part V., Sect. 5, ante. 


Sect. 10.— FOOTBRIDGES. 

See Part XIV., Sect. 3, ante. 


Sect. 11.— BRIDGES IN SOUTH WALES. 

See Highways & Locomotives Amendment Act, 
1878 (c. 77), 8. 2 ; South Wales Bridges Act, 1881 
(c. 14) ; Ijocal Government Act, 1888 (c, 41), 
BS. 13, 109 (1). 

Highways in South Wales .] — Sec Part II., 
Sect. 2, sub-sect. 2, B., ante. 


PART XV. SECT. 8. 

1, Actiim fiMT ricimry — Of co 7 Uract 
prU'e of bridgr.] — Pltf. Hued to recover 
a balance of the contract-price of a 
bridge which he built for deftH., a 
townsh p corpn. The bridge waa to 
replace one which fonned part of a 


highway in the township. The oontiaet 
was in writing, & the seal of the town- 
ship corpn. was affixed thereto, but 
no bye-law authorising the making of 
the contract was passed by the town- 
ship council. The bridge was accepted 
by dofts. ic was in use : — Iftld : 
ucoordmg to the true meaning of the 


contract, pltf. had done what he had 
contracted to do, 6c was entitled to 
recover the contract price, unless the 
want of a bye-law was a good defence to 
his claim. — W ithehhpoon v. East 
Williams Township (1919), 44 O. L. K 
684 ; 47 D. L. R. 370 ; 15 O. W. N. 
305.— CAN. 


HIRE OF GOODS. 

See Bailment. 

HIRE-PURCHASE. 

See Bailment ; Bills of Sale. 


HOLDER IN DUE COURSE. 

See Bills of Exchange, Proiussoky Notes and Negotiable Instruments. 
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HOLIDAYS. 

See Faotokies and Shops; Master and Servant; Time. 


HOLY ORDERS. 

See Ecclesiastical Law. 


HOMAGE. 

See Constitutional Law ; Copyholds. 


HOME OFFICE. 

See Constitutional Law. 


HOMICIDE. 

See Criminal Law and Procedche. 


HOPS. 

See Agriculture; Food and Drugs. 


HORSE FLESH. 

Sec Food and Drugs ; Puhuc Health and Local Administration. 


HORSE RACING. 

See Gaming and Wagering ; Theatres and Other Places of Entertainment. 

HORSE, WARRANTY OF. 

See Animals ; Sale of Goods. 

HOSIERY MANUFACTURE. 

See Factories and Shops ; Trade and Trade Unions. 


HOSPITALS. 

See Charities ; Income Tax ; Public Health and Local Administration. 
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HOTCHPOT. 

See .Settlements ; Wills. 


HOTELS. 

See Inns and Innkeepers ; Intoxicatino Liquors. 


HOUSE AGENT. 

See A(JEN( y ; Landlord and Tenant; Revenue; Valuers and Appraisers. 


HOUSE OF COMMONS. 

S(e CoN.sTiTUTioNAL Law ; KLKOTioNh ; Parliament. 


HOUSE OF LORDS. 

Sfe (Constitution A I. I^aw ; C'ouuts , Parliament; Peerages and Dignities, 


HOUSEBREAKING. 

See Criminal Law and Procedure. 


HOUSING OF THE WORKING CLASSES. 

See Compulsory Puir hask op Land and Compensation ; Public Health and Local 

Administration . 


HUNTING. 

See AdRicuLTURE ; Animals ; Game ; Tkespass. 
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